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The  cases  re-reported  in  this  volume  will  be  found 
originally  reported  in  the  following  State  Reports : 


Caufobnia  Repobts.  •  •  •  • 
Connecticut  Rxpobtb.  •  •  • 
Delawabe  Chancebt  Repobtb. 
Houston's  Delawabe  Rbpobts. 
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ov 
BBra&TS  FROM  WHICH  GASES  HAVE  BEEN  SELBCIED 

VOB   THB 

AMEHICAN  DECISIONS 


Bteto  lUports  are  In  parenthea«t,  and  the  nnmber  of  the  American  Dedilona  la 
which  they  are  re-iepoiied  li  In  heary-faced  letter. 


(15,  16)  60;  (17,  18)  5£;  (18,  19)  64;  (20,  21)  66;  (22,  23)  68;  (24,  25) 
eO;  (2d,  27)  68;  (28, 29)  66;  (29,  30,  31)  68;  (31,  32,  33)  70;  (33,  34, 35) 
78;  (35,  36,  37)  76;  (37,  38)  79;  (38)  81,  82;  (39)  84,  87;  (39,  40)  88; 
(40.  41)  fil<  (41.  42.  43)  04. 


(40,  41)  91;  (41,  42,  43)  94. 


(4U,  41)  VI;  (41,  4^  43)  V4. 

Abkansas— (1,  2)  33;  (2)  86;  (3)  86;  (4)  87,  88;  (5)  89,  41;  (6)  42;  (7,  8) 
44,  46;  (8,  9)  47;  (9, 10)  60;  (10, 11)  62;  (11, 12)  64;  (12, 13)  66;  (13, 
14)  68;  (14,  15)  60;  (15, 16)  63;  (17, 18)  66;  (18, 19)  68;  (19)  70;  (20)  73; 
(21,  22)  76;  (22,  23)  79;  (24)  81,  87,  88;  (24,  25)  91;  (25)  94. 


20,  21)  01;    (21)  88;    (T^  29)  tKS;    (24,  20,  26,  27)  OO;    { 
(29,  30,  31)  89;  (31,  32,  33,  34)  91;  (34)  94;  (35,  36)  96. 

Colorado — (1)  91. 

CoNNXCTiCDT— (Kirby,  and  1,  2  Root)  1;  (1,  2  Day)  2;  (3  Day)  3;  (4  Day)  4 
(5  Day)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20 
(9)  21;  (10)  26,  26,  27;  (11)  27,  29;  (12)  80,  31;  (13)  33;  (13, 14)  36 
(14)86;  (15)88,89;  (16)41;  (17, 18)  44;  (18)46;  (19)48;  (19,  20)  60 
(20)  62;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (23,  24)  63;  (25)  65 
(25,  26)  68;  (27)  71;  (28)  78;  (29)  76;  (29,  30)  79;  (31)  81,  83;  (32)  86 
(32,  33)  87;  (33)  89;  (34)  91;  (35)  95. 

Dblawabx— (1  Harr.)  28^  26,  26,  27;  (2  Harr.)  29,  80^  81,  88;  (4  Harr.) 
42,  44;  (5  Harr.)  48^  60;  (1  Honst)  68»  68^  71;  (2  Hooat,  2  Dei 


6  Schedule. 

Ch.)  78;  (2  HooBt)  81;  (2  Houst)  88;  (3  Honst)  89;  (2  DiL  Ch.^ 

8  Houst)  95. 
Florida— (1)  44,  46;  (2)  48,  60;  (3)  58;  (4)  64,  66;  (5)  68;  (6)  68^  66; 

(7)  68;  (8)  71,  73;  (9)  76,  79;  (10)  81;  (11)  89;  (12)  91;  (12)  96. 
Gboroia— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4,  5)  48;  (6,  7)  60; 

(8,  9)  62;  (9,  10)  64;  (11, 12)  66;  (12, 13, 14)  68;  (15, 16)  60;  (17, 18^  19) 

63;  (19,  20)  66;  (21,  22,  23)  68;  (24,  25,  26)  71;  (27,  28)  73;  (29)  74; 

(29,  30,  31)  76;  (31,  32)  79;  (33)  81,  83;  (34»  35)  89;  (36)  91;  (87)  98; 

(37,  38)  95. 
Illinois— (Breese)  2;  (1  Scam.)  86,  86,  87,  88,  89,  80,  88, 88;  (2  Scam.) 

33,  36;  (3  Seam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  39;  (1  Gilm.)  41; 
(2Gilm.)43;  (3GUm.)44;  (4  GUm.)  46;  (5  Gilm.)  48,  60;  (11)60; 
(11,  12)  62;  (12,  13)  64;  (13,  14)  66;  (14,  15)  68;  (15)  60;  (16)  61;  (16^ 
17)  63;  (17,  18)  65;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22,  23)  74;  (2^ 
24,  25)  76;  (25,  26,  27)  79;  (27,  28,  29,  30)  81;  (30^  31,  32,  33)  83;  (33, 

34,  35,  36)  86;  (36, 37,  38)  87;  (39, 40, 41, 42)  89;  (42, 43, 44, 45, 46)  98; 
(46,  47,  48,  49)  96. 

IimiAKA— (1  Blackf.)  12;  (2 Blackf.)  18, 80,  81;  (3 Blackf.)  85, 86;  (4 BlackL) 
88,  29,  30,  32;  (5  Blackf.)  32,  33,  36,  36;  (6  Blackf.)  36,  38,  39; 
(7  Blackf.)  39,  41,  43;  (8  Blackf.)  44,  46;  (1)  48,  60;  (2)  52;  (2,  3) 
64;  (3)  66;  (4)  68;  (5,  6)  61;  (6,  7)  63;  (7,  8)  66;  (9,  10)  68;  (10,  11) 
71;  (12,  13)  74;  (14,  15)  77;  (16,  17)  79;  (18,  19)  81;  (20,  21)  83;  (22, 
23)  86;  (24,  25)  87;  (26,  27)  89;  (27,  28,  29)  92;  (29,  30)  95. 

Iowa— (Morris)  39,  41,  43;  (1  G.  Gi«ene)  46,  48,  60;  (2  G.  Greene)  62; 
(3  G.  Greene)  64,  66;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  66;  (3,  4)  66; 
(4,  5)  68;  (6.  7)71;  (7,  8,  9,  10)  74;  (10,  11)  77;  (11,  12)  79;  (13, 14)  81; 
(14,  15)  83;  (16,  17,  18)  86;  (18,  19)  87;  (20,  21)  89;  (22,  23,  24)  92; 
(24,  25)  95. 

Kansas— (1)  81;  (1,  2)  83;  (2)  85;  (3)  87,  89. 

KurrucKT— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  Litt.  SeL  Cm.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  Litt)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  5 
Litt)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  82;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana,  28;  (4  Dana)  89; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  R  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  R  Mon.)  43;  (6  R  Mon.)  44;  (7  R  Mon.)  46;  (7,  8  R 
Mon.)  46;  (S,  9  R  Mon.)  48;  (9,  10  B.  Mon.)  60;  (10,  11  R  Mod.)  68; 
(12  R  Mon.)  64;  (13  R  Mon.)  56;  (14  R  Mon.)  58;  (14, 16  R  Man.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66;  (18  R  Mon.)  68;  (1  Mete.)  71; 
(2  Mete.)  74;  (3  Meta)  77,  79;  (4  Meto.)  81,  83;  (1  Davall)  86;  (2 
DuvaU)  87;  (1  Bosh)  89;  (2  Bush)  92. 

LoinsiANA— (1,  2,  3  Mart.)  6;  (3,  4  Mart.)  6;  (5,  6,  7  Mart)  12;  (8, 9, 10,  11, 
12  Mart.)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  6  Mart, 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  K.  S.)  18;  (8  Mart,,  X.  S.)  19, 
80;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (5,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
89;  (11)  30;  (12)  88;  (13,  14)  83;  (15,  16)  35;  (17, 18, 19)  36;  (1  Bob.) 
36;  (1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (1(^  11, 
12  Rob.)  43;  (1  Ann.)  46;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ana.)  60; 
<5  Ann.)  68;  (6  Ann.)  64;  (7  Ann.)  66;  (8  Ann.)  68;  (9  Ann.)  61;  (16 
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Ana.)  68;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  0^  Ann.)  74;  (1ft 
Ann.)  77;  (16  Ann.)  79;  (17  Ann.)  87;  (18  Ann.)  89;  (19)  98. 

llAin— (1  OfoenL)  10;  (2  OraenL)  U;  (3  OroenL)  14;  (4  (SreenL)  16; 
(5 GhraenL)  17;  (6  0roenL)19;  (6^ 7 OreenL) 80;  (7.  8(}ff«enL)88;  (8^  9 
OraenL)  88;  (10  Me.)  85;  (11)  88,  86;  (12)  88;  (13)  89;  (14)  80,  81; 
(16)  88;  (16,  16)  88;  (17)  85;  (18, 19)  86;  (20)  87;  (21, 22)  88;  (22, 23) 
89;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  20,  31) 
50;  (31,  32)  58;  (32;  33)  54;  (34,  35)  56;  (36,  36,  37)  58;  (37)  59;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  69;  (46,  46)  71;  (46,  47)  74;  (48» 
49)  77;  (50)  79;  (61)  81;  (52)  88;  (53)  87;  (63,  64)  89;  (64,  66)  98. 

llASTLAND^l,  2,  3,  4  H.  ft  M.)  1;  (1  H.  A  J.)  8;  (2  H.  A  J.)  8;  (3  H.  A  J.) 
5,6;  (4H.  AJ.)7;  (5H.  AJ.)9;  (6H.AJ.)14;  (7H.AJ.)16;  (IBL 
Ch.)  17, 18;  (1  H.  A  G.)  18;  (1,  2  Om  A  J.)  19;  (2  BL  (X,  and  2,  3  G. 
A  J.)  80;  (3  Bl.  Ch.,  and  3  G.  A  J.)  88;  (4,  6  G.  A  J.)  83;  (6, 6  G.  A  J.) 
85;  (6,  7  G.  A  J.)  86;  (7  G.  A  J.)  88;  (8  G.  A  J.)  89;  (9  G.  A  J.)  31; 
(10  G.  A  J.)  38;  (11  G.  A  J.)  33,  85,  37;  (12  G.  A  J.)  38;  (1  Gill)  39; 
(2  CHU)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6, 7  Gill)  48;  (8  GiU) 
50;  (9  Gill)  58;  (1)  54;  (2,  3)  56;  (4,  6)  59;  (5,  6,  7)  61;  (8)  63;  (9)  66; 
(10, 11)  69;  (12, 13)  71;  (14, 15)  74;  (16,  17)  77;  (17, 18)  79;  (18, 19)  81; 
(20,  21)  88;  (22)  85;  (23,  24)  87;  (24,  25)  89;  (25,  26)  90;  (27,  28)  98. 

HiMAOHUSRTS— ((^uincy)  1;  (1)  8;  (2,  3,  4)3;  (6,  6)  4;  (7,  8)  5;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  13;  (3  Pick.)  15; 
(4,  6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  80;  (11, 12 
Pick.)  88;  (12,  13  Pick.)  84;  (13,  14,  15  Pick.)  85;  (15,  16  Pick.)  86; 
(16, 17  Pick.)  88;  (18  Pick.)  89;  (19  Pick.)  31;  (20  Pick.)  38;  (22 Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met.)  35;  (2,  3  Met.)  37;  (3,  4,  6 
Met)38;  (5,  6,  7  Met) 39;  (7,8Met.)41;  (9, 10Met.)43;  (11, 12 Met) 
45;  (12,  13  Met)  46;  (1,  2  Ooah.)  48;  (3,  4  Gash.)  50;  (5  Cuah.)  51; 
(6,  6  Oiuh.)  58;  (6  Chiah.)  53;  (7,  8  Ouh.)  54;  (9  Oiuh.)  55,  57;  (10 
O&ah.)  57;  (11, 12  Ooah.)  59;  (1, 2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64; 
(5,  6^  7  Gray)  66;  (8,  9,  10  Qny)  69;  (10,  11,  12  Gray)  71;  (12,  13,  14 
Gray)  74;  (14, 15, 16)  77;  (1, 2  Allen)  79;  (3  Allen)  80;  (3,  4, 6  Allen)  81; 
(6,  7  Allen)  83;  (8,  9  Allen)  85;  (10,  11  Allen)  87;  (12,  13  Allen)  90; 
(14  Allen)  98;  (97,  98)  9a 

MiOBiOAir— (1  Bong.)  40, 41;  (2  Dong.)  43, 45, 47;  (1)  48,  51, 53;  (2)  55, 
57;  (2,  3)  59;  (3)  61,  64;  (4)  66,  69;  (5)  71;  (5,  6)  78;  (6,  7)  74;  (8, 
9)77;  (9)80;  (9,  10)81;  (10,  11)88;  (11,  12)88;  (12)  86;  (13)  87; 
(H  16)  90;  (15,  16)  9a 

MonnBOTA— (1)  55,  61,  66,  69;  (2)  78;  (3)  74;  (4,  6)  77;  (6,  6)  80;  (7,  8) 
88;  (8)  83;  (9)  86;  (10,  11)  88;  (12)  90;  (12)  Oa 

MxBBiBSiPPi— (Walker)  18;  (1  How.)  86, 88, 89, 81;  (2  How.)  38;  (3»  4 How.) 
84;  (4,  6  How.)  85;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  Smedea 
AM.)40;  (2,3SmedeBAM.)41;  (4,  6Smede8AM.)  43;  (6,  6, 7 Smedea 
A  M.)  45;  (8,  9  Smedea  A  M.)  47;  (9,  10  Smedea  A  M.)  48;  (11  Smedea 
A  M.)  49;  (12,  13  Smedea  A  M.)  51;  (13,  14  Smedea  A  M.)  53;  (23)  55, 
57;  (24,  25)  57;  (25,  26)  59;  (27,  28)  61;  (28,  29,  30)  64;  (31,  32)  66; 
(3^  34)  69;  (35,  36)  78;  (36)  74;  (37,  38)  75.;  (38,  39)  77;  (39)  80; 
(41),  41)  90;  (41)  9a 

Mxsscnmi-Hl)  18, 14;  (2)  88;  (3)  88,  83,  85,  86;  (4)  88»  89,  81;  (6)  31, 
38;  (6)  34,  85;  (7)  87,  88;  (8)  40,  41;  (9)  43;  (9, 10)  45;  m  H)  47; 
(11, 12)49;  (12)  51;  (13)  53;  (14, 16)  55;  (16, 16, 17)57;  (17, 18, 19)59| 
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(19,  20)  61;  (20, 21, 22)  64;  (22,  23,  24)  66:  (24, 25,  28)  69;  (26^  27)  78^ 
(28)  75;  (29,  30,  31)  77;  (31)  80;  (32,  33)  82;  (33,  34)  84;  (34^  86)  86^ 
(86,  88,  37)  88;  (37,  38,  39)  90;  (39,  40)  93. 

K—RAMfA — (I)  93. 

NxTADA— (1,  2)  90;  (3)  93. 

Kiw  Hamfshirb— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  20^  Z2;  (6)  23,  25,  26; 
(7)  26,  28;  (8)  28^  29,  31;  (9)  31,  82;  (10)  34;  (11)  35;  (12)  37;  (13> 
38;  (13,  14)  40;  (15,  16)  41;  (16,  17)  43;  (18)45,  47;  (19)  49;  (19,  20> 
61;  (21,22)63;  (22,23,24)66;  (24,25,26)57;  (26,27,28)59;  (28, 
29)  61;  (30, 31,  32)  64;  (33, 34)  66;  (34, 35)  69;  (36,  37)  72;  (37, 38,  39)  76; 
(40,  41,  42)  77;  (42,  43)  80;  (43,  44)  82;  (44,  45)  84;  (45)  86;  (46)  88; 
(47)  90;  (47)  9a 

Ksw  Jebset— (Cbxe)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halst.)  10;  (2  Halst.)  11;  (3  Habt.)  14;  (4  Halat.)  17;  (5  Halst.)  18; 
(6  Halst)  19,  20;  (1  Sax.,  7  Halst.)  21;  (1  Or.,  1  Sax.,  7  Halst.)  22; 
(1  Sax.,  1  Gr.)  23;  (1,  2 Or.)  26;  (2  Gr.)  27;  (3Gr.)  28,  29;  (2Gr.  Ch.) 
29;  (1  Harr.,  3Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2  Uarr.,  1  Gr.  Ch,} 
84;  (1  Gr.  Ch,,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spenoer,  .3, 
4  Harr.)  38;  (1  Spencer,  3Gr.  Ch.)  40;  (3  Gr.  Ch.)  41;  (1  Spencer,  3Gr. 
Ch.,  1  Hakt  Ch.)  43;  (I  Spencer,  1  Halst.  Ch.)45;  (1  Zab.,  2  Halst.  Ch.y 
47;  (2  Zab.,  3  Halst.  C^h.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst.  C:h.)  56; 
(3  Zab.,  1  Stock.  Ch.)  67;  (4  Zab.,  1  Stock.  Ch.)  59;  (4  Zab.)  61;  (4  Zab.. 

I  Dutch.,  1,  2,  3  Stock.  COi.)  64;  (2,  3  Stock.  C^i.)  66;  (1  Dutch.)  67; 
(2  Dutch.,  3  Stock.  Ch.)  69;  (3  Dutch.,  1  Beasley's  Eq.)  72;  (4  Dutch.) 
75;  (4  Dutch.,  2  Beasley's  Eq.)  78;  (5  Dutch.,  1  McCarter)  80;  (1  Vroom,. 
1,  2  McCarter's  Eq.)  82;  (1  C.  K  Green's  Eq.)  84;  (1,  2  Vroom,  2  C.  E.. 
(keen's  Eq.)  86;  (2  C.  £.  Green's  Eq.)  88;  (3  Vroom,  2,  3  C.  E.  Green's 
Eq.)  90. 

New  York— (1,  2  Johns.  Cas.)  1;  (3  Johns.  Cas.,  1,  2  Cai.  Cas.,  1,  2,  3  Oi.> 
2;  (1,2,  3  Johns.)  3;  (4,  6  Johns.)4;  (6,  7,8  Johns.)6;  (9,  10,  11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20* 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3,  4, 
6  Cow.)  16;  (6  Cow.)  16;  (7  Cow.)  17;  (8,  9  Cow.)  18;  (1  Paige,  1,  2 
Wend.)  19;  (2,  3  Wend.)  20;  (2  Paige,  4,  5,  6  Wend.)  21;  (2,  3  Paige, 
6,  7,  8  Wend.)  22;  (3  Paige)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Paige,  10, 

II  Wend.)  25;  (4  Paige,  11,  12,  13  Wend.)  27;  (5  Paige,  13,  14  Wend.( 
28;  (6  Paige)  29;  (15,  16  Wend.)  30;  (6,  7  Paige,  17,  18  Wend.)  31; 
(7  Paige,  19,  20  Wend.)  32;  (7.  8  Paige,  21,  22  Wend.)  34;  (23,  24,  25 
Wend.,  8  Paige)  35;  (25,  26  Wend.,  1,  2  Hill,  9  Paige)  37;  (9  Paige,  2,  ^ 
Hill)  38;  (10  Paige,  4,  5,  6  Hill)  40;  (6  Hill)  41;  (7  Hill,  10,  11  Paige) 
4k2;  (1,  2  Denio,  11  Paige,  1  Barb.  Ch.)43;  (1,  2  Barb.  Ch.,  3  Denio)  45; 
(4,  5  Denio,  2  Barb.  Ch.)  47;  (3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3> 
51;  (3,  4)  53;  (4,  5,  6)  66;  (6,  7)  67;  (7,  8,  9)  69;  (9,  10)  61;  (11.  V2} 
62;  (12,  13)  64;  (13,  14)  67;  (15,  16)  69;  (17,  18)  72:  (18,  19,  20)  76; 
(21,  22)  78;  (23,  24)  80;  (24,  25,  26)  82;  (26, 27,  28)  84;  (28,  29,  30)  86; 
(31,  32,  33,  34)  88;  (34,  35)  90;  (35)  91;  (36,  37)  9a 

HOBTH  Carolina— (1  Mart,  1  Hayw.,  1  Tayl.)  1;  (2  Hayw.,  1  Conf.)  2; 
(1  Muiph.)  3,  4;  (2  Murph.)  5;  (1,  2  Law  Rep.)  6;  (1 T.  R.)  7;  (3  Mnrph., 
1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2  Dev.)  la  21;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev.» 


Schedule.  ^ 

SDer.  Eq.)  85;  (4  Dev.,  2  Dev.  £q.,  1  Der.  ft  Bw,  1  Der.  k  R  Eq.)  27; 
(1,  2DeT.  AR,  IDev.  &R  Eq.)  28,  dO;  (1  Der.ftR  Eq.,  21>ev.  ftB.> 
81;  (3,  4  Dev.  &  B.,  2  Dev.  &R  Eq.)  88;  (4Dev.  ft  R,2Dev.  &R  Eq.)' 
84;  (1  Ired.)  85;  (1  Ired.  Eq.)  86;  (2  IrecL)  87;  (2,  3  Ire<L,  2Irea.  En].} 
88:  (3,  4Ired.,  2,  Sired.  Eq.)  40;  (4,  5  Ired.,  Sired.  Eq.) 48;  (5,  G  IreiL 
3»  4  Ired.  Eq.)  44;  (6,  7  Ired.,  4  Ired.  Eq.)  45;  (7, 8  Ired.,  4,  6  Ired.  E(|> 
47;   (S,  9  Ired.,  6  Ired.  Eq.)  49;   (9,  10,  11  Ired.,  6  Ired.  Eq.)'51;   (U 
Ired.,  7  Ired.  Eq.)  53;   (12,  13  Lred.,  8  Ired.  Eq.)  55;   (13  Ired.,  8  Ired. 
Eq.,  Bosbee  L.,  Bosbee  Eq.)  57;   (Busbee  L.,  1  Jones  L.,  Baabee  Eq.,  1 
Jones  Eq.)  69;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;   (2  Jones  Eq.,  2,  a 
Jones  L.)  64;  (3,  4  Jones  L.,  2, 3  Jones  Eq.)  67;  (3  Jones  Eq.,  4, 5  Jone» 
L.)  69;  (5,  6  Jones  L.,  4  Jones  Eq.)  78;  (4,  5  Jones  Eq.,  7  Jones  L.)  75; 
(5,  6  Jones  Eq.,  7, 8  Jones  L.)  78;  (8  Jones  L.)  80;  (6  Jones  Eq.,  8  Jones- 
L.)  88;  (1  Winst.  L.)  84;  (1,  2  Winat.  L.,  Winst.  Eq.)  86;  (1  PhiU.  L.> 
91;  (PhUl.  Law,  PhilL  Eq.)  93. 

Ohio— (1)  18;  (2)  15;  (3)  17;  (4)  19,  80;  (5)  88,  84;  (6)  85,  87;  (7)  88,  80; 
(8)  81,  88;  (9)  84;  (10)  86;  (U)  87,  88;  (12)  40;  (13)  48;  (14,  15)  45^ 
(16)  47;  (17)  49;  (18)  51;  (19)  58;  (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 
Ohio  St.)  68;  (4,  5  Ohio  St.)  64;  (5,  6  Ohio  St)  67;  (7,  8  Ohio  St)  70*^ 
(8,  9)  78;  (10,  11)  78;  (12)  80;  (13,  14)  88;  (14)  84;  (15)  86;  (16)  88;. 
(16,  17)  91;  (17)  98. 

Orxoon^I)  68,  75;  (1,  2)  80;  (2)  88,  84,  88. 

PunrsTLVANiA>-(l  Add.,  1,  2,  3  Dall,  1,  2  Yeates)  1;  (1  Bin.,  3,  4  Yeates)  8;. 
(2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (1,  2  Serg.  ft  B.)  7;  (3,  4  Serg.  ft 
R.)8;  (5,  6  Serg.  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  11;  (lO 
Serg.  ft  R)  18;  (11,  12  Serg.  ft  R)  14;  (13  Serg.  ft  R)  15;  (14,  15,  16 
Serg.  ft  R)  16;  (17  Serg.  ft  R)  17;  (1  Rawle)  18;  (2  Rawle)  19;  {2 
Rawle,  1,  2  Penr.  ft  W.)  81;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Rawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (5  Rawle,  4  Watts^ 
88;  (1  Whart)  89;  (1,  2  Whart,  5  Watts)  80;  (6  Watts,  3  Whart.)  81;. 
(7  Watts) 88;  (4  Whart)  88;  (8,  9  Watts,  4,  5  Whart)  84;  (9, 10  Watta^ 
6  Whart)  86;  (6  Whart,  1,  2,  3  Watts  ft  S.)  87;  (3  Watts  ft  S.)  88; 
(3»  4,  5  Watts  ft  S.)  89;  (5,  6  Watts  ft  S.)  40;  (7,  8,  9  Watts  ft  S.)  42; 
(1,  2  Pa.  St)  44;  (2,  3,  4, 5)  45;  (5,  6,  7)  47;  (7,  8, 9,  10)  49;  (10,  11.  !•.> 
51;  (13,  14, 15)58;  (10,  17,  18)  55;  (18,  19,  20)57;  (20,  21)59;  (22)  60;. 
(22,  23,  24)  68;  (24,  25)64;  (26, 27)  67;  (28,  29)  70;  (29,  30,  31.  32)  72; 
(32,  33,  34)  75;  (35,  36,  37)  78;  (38,  39,  40,  41)  80;  (41,  42, 43)  82;  (U.. 
45,  46)  84;  (46,  47,  48)  86;  (48,  49,  50,  51)  88;  (51,  52,  53)  91;  (54.  5.\ 
56)  93;  (56)  94. 

Rhode  Islani>— (1)  19, 86,  51,  58;  (2)  55,  57,  60;  (3)  68;  (3, 4)  67;  (4. 5>- 
70;  (5)  78;  (6)  75,  78;  (7)  80,  88,  84;  (8)  86,  91,  94. 

South  Carolina— (1,  2  Bay,  1  Desau.  Eq.)  1;  (2  Desau.  Eq.,  1  Brev.)  2v 
(2  Brev.)  8;  (3  Desau.  Eq.,  2  Brev.)  4;  (3  Desau.  Eq.,  3  Brev)  6; 
(4  Desau.  Eq.,  3  Brev.)  6;  (1  Nott  ft  M.)  9;  (1  Nott  ft  M.,  1  McCord)  10; 
(1,  2  Mill)  18;  (2  McCord)  18;  (1  Harp.  Eq.)  14;  (3  McCord)  15;  (1.  2^ 
McCord  Ch.)  16;  (4  McCord)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai., 
1  BaL  Eq.)  81;  (2  Bai.,  1  BaL  Eq.,  1  Rich.  Eq.)  88;  (1  Rich.  Eq.)  84;. 
(1  Hill,  1  Hill  Ch.)  86;  (2  Hill,  1, 2  Hill  Ch.)  87;  (2  Hill  Ch.)  89;  (3  Hill^ 
1  Biley,  1  Biley  Ch.,  2  Hill  Ch.)  80;  (Dudley)  81;  (Rice)  88;  (Cheves). 
84;  (1  McMulL)  86;  (1  McMuU.  Eq.,  2  McMuU.)  87;  (2  McMulL,  I 
Speara  Eq.)  89;  (1  Spears,  1  Spears  Eq.)  40»  48;  (1  Rich.  Eq..  1  Rich.)- 
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2  Spears)  42;  (1,  2  Ricti.,  1,  2  Rich.  Eq.)  44;  (2,  4  Rich.)  45;  (2  Rich. 
Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47;  (2,  3  Strob.,  2  Strob.  Eq.)  49; 
(3,  4  Strob.,  3  Strob.  Eq.)  61;  (4,  5  Strob.,  4  Rich.,  4  Strob.  Eq.)  53; 
(3,  4  Rich.  Eqi,  4,  5,  6  Rich.)  66;  (4  Rich.  Eq.,  5  Rich.)  67;  (5,  6  Rich. 
Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  62;  (7,  8  Rich.  Eq.,  8,  9 
Rich.  L.)  64;  (9,  10  Rich.  L.)  67;  (8,  9  Rich.  Eq.,  10,  11  Rich.  L.)  70; 
(10  Rich.  Eq.,  11  Rich.  L.)  73;  (12  Rich.  L.,  11  Rich.  Eq.)  76;  (12  Rich.. 
L.,  11,  12  Rich.  Eq.)  78;  (12  Rich.  Eq.,  13,  14  Rich.  L.)  91;  (13  Rich. 
Eq.,  14,  15  Rich.  L.)  94. 

TlNVESSES— (1  Overt.)  8;  (1  Cooke,  2  Overt)  6;  (3,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  &  Y.  17;  (1,  2,  3  Yerg.)  24;  (4,  5  Yerg.)  26;  (6^  7  Yerg.)  27; 
8  Yerg.)  29;  (9,  10  Yerg.)  80;  (10  Yerg.)  81;  (1  Meigs)  88;  (1  Humph.) 
84;  (2  Humph.)  86,  87;  (3  Humph.)  89;  (4  Humph.)  40;  (5  Humph.) 
42;  (6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  47;  (8,  9  Humph.)  49; 
(9,  10  Humph.)  61;  (10,  11  Humph.)  68;  (1  Swan)  66,  67;  (2  Swan)  68; 
(1  Sneed)  60;  (1,  2  Sneed)  6IQ;  (2  Sneed)  64;  (3  Sneed)  66;  (3,  4  Sueed) 
67;  (4,  5  Sneed)  70;  (5  Sneed,  1,  2  Head)  78;  (2,  3  Head)  76;  (1  Cold- 
weU)  78;  (2  Coldwell)  88;  (2,  3  Coldwell)  91;  (4,  5  Coldwell)  94. 

Texas— (1)  46;  (2)  47;  (3)  49;  (4,  5)  61;  (5,  6)  65;  (6)  66;  (7,  8,  9)  68; 
(9,  10,  11)  60;  (11,  12,  13)  62;  (13,  14,  15)  66;  (16,  17,  18)  67;  (18,  19, 
20)  70;  (20,  21,  22)  78;  (22)  76;  (23,  24)  76;  (25,  25  Supp.)  78;  (26) 
80,  82;  (26,  27)  84;  (27)  86;  (28)  91;  (29,  30)  94. 

Vermont— (1  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  2;  (1  D.  Chip.)  6, 12; 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  28;  (4) 
28,24;  (5)26;  (6)27;  (7)29;  (8)80;  (9)81;  (10)88;  (11)84;  (12)86; 
(13)37;  (14)89;  (15)40;  (16,  17)42;  (17,  18)44;  (18, 19)46;  (19)47; 
(20)  49;  (20,  21)  60;  (21,  22)  62;  (22,  23)  64;  (23)  66;  (24,  26)  68;  (25, 
26)  60;  (26,  27)  62;  (27,  28)  66;  (28,  29)  67;  (29)  70;  (30,  31)  78;  (31, 
32)  76;  (32,  33)  78;  (33,  34)  80;  (35)  82;  (35,  36)  84;  (36,  37)  86;  (37, 
38)  88;  (38,  39)  91;  (39,  40)  94. 

VlfiOiNiA— (1  Jeff.,  1,  2  Wash.,  1,  2  Call)  1;  (3,  4,  5  Call)  2;  (1,  2  Hen.  &  M., 
6  Call)  8;  (4  Hen.  &  M.,  1  Munf.)  4;  (1  Va.  Cas.,  2,  3  Munf.)  6;  (4  Munf. 
6;(5Munf.)7;  (6  Munf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Rand.)  14 
(3,  4,  Rand.)  16;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2  Leigh)  21 
(3  Leigh)  28;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29 
(7  Leigh)  80;  (8  Leigh)  81;  (9  Leigh)  88;  (10  Leigh)  84;  (11  Leigh)  86 
(11, 12Leigh) 87;  (1  Rob.)  89,  40;  (2  Rob.) 40;  (1  Gratt.)  42;  (2aratt. 
44;  (3  Gratt)  46;  (4  Gratt)  47;  (4,  5  Gratt)  60;  (5,  6  Gratt)  62; 
(7  Gratt)  64;  (7,  8  Gratt.)  66;  (9  Gratt)  68;  (9,  10  Gratt)  60;  (11 
Gratt.)  62;  (12  Gratt)  66;  (13  Gratt)  67;  (13Gratt)  70;  (14 Gratt)  78; 
(15  Gratt)  76;  (15, 16  Gratt)  78;  (16  Gratt)  80,  84,  86;  (17  Gratt.)  91, 
94. 

West  Virginia— (1)  88,  91;  (2)  94. 

Wisconsin— (1  Pin.)  39,  40,  42,  44;  (2  Pin.,  1  Chand.)  62;  (2,  3  Pin.,  2, 3 
Chand.)  64;  (3  Pin.)  66;  (1, 2)  60;  (3)  62:  (4)  66;  (5)  68;  (6)  70;  (7)  78; 
(7,  8,  9,  10)  76;  (10,  11,  12)  78;  (13,  14)  80;  (15,  16)  88;  (16^  17)  84; 
(17,  18)  86;  (19,  20)  88;  (20^  21)  91;  (21,  22)  94. 


American  Decisions, 


VOL.    XCV. 


CASES  REPORTED. 


BcBJKCT.  RsrosT.  FA«m. 

JEtDM,  Insnruioe Cow  t.  Stawmn.... Insurance 47  lU.  86 ^.•.  467 

American  Ezpren  Co.  t.  Hookett, Common  earners, .  .30  Ind.  250. 691 

Baileyr.  Strohecker Mandamus 38  Ga.  259 88 

Bainbridge  v.  Sherlock. Watercourses. 29  Ind.  364. 644 

Bank  of  Commerce  v.  Barrett. Neg.  instruments. .  .38  Oa.  126 384 

^""^^I'^'^'^^'^^^^'^lTrade^Tnarks 35  Conn.  402. 270 

Bolander  ▼.  Gentry AtiaehmienL 36  Cal.  105 162 

Campbellv.  MiUer Trusts 38  Ga.  304 389 

€!aunon  ▼.  Stockmon. Adverse  possession,  .36  Cal.  535 205 

Chancelyr.  BaUey  and  Oey  eland.  C7omt<iettti(>fiai  tow.  .37  Ga.  532 350 

Chicago,  City  of,  v.  Martin CorTxnrations 49111.241 590 

City  of  Chicago  V.  Martin Corporations 49  IlL  241 590 

City  of  Galena  V.  Corwith Corporations 48111.  423 657 

City  of  Pellav.  Scholte Dedication. 24  Iowa,  283 729 

Clark  V.  Thompson Jurisdiction 47111.  25 457 

Clayton  V.  Akin« WOls 38  Ga.  320. 393 

CIcmmerand  Dunn  t.  Cooper. . . .  .Judfpnents, 24  Iowa»  185 720 

Clonta  T.  Ritch Judgments 12  Fla.  633 345 

Commerce,  Bank  of,  y.  Barrett. .  ,Neg.  itutrwnents. .  .38  Ga.  126 .384 

Conmierdal  Ins.  Co.  t.  Mehlman.  .Insurance, 48  III.  313 543 

Connorv.  Berry. Husband  and  %9ife..i6  JVL.  370 417 

Cooper  ▼.  Tyler Specific per/orm'ce..i6Jll  462 442 

Conrin  ▼.  Ward. JudgmaOs-^osts.  .35Cal.  195 93 

Croes  ▼.  People. Forgery. 47  lU.  152 474 

Curl  Y.  Wataon. TaxaHon^^emdencc^lows^  36. 763 

Cortifl  ada.  State QmwuraiUo, 35  Conn.  374 263 

Daniels  T.Bowe Fkctmts 25Iowa»403 797 

OaTisY.  Canow»y GofUswU 30 Ind.  112 679 

U 


12  Cases  Reported. 

NAMm.  Subject.  Bxtobk  Fa«&. 

Dobbin.  V.  Wltoa t  6^%;^:^  is?  O*.  «". «« 

DucatT.  City  of  Chi<»go CorporatioM 48  IlL  172 629 

Earl  V.  Dresser Ouarcfn  and  ward. ZOJnd.  11 660 

Easterly  ▼.  Goodwin. Insolvency 35  Coon.  279 237 

Ensminger  v.  People Riparian  rights 47  III.  384 495 

EsUteof  Nerac EstaUaqf  decedents,^  Cal.  392. Ill 

Evans  V.  Browne StatuUa— evidence,  ,20  Jnd.  614. 710 

Falkinburg  v.  Lncy j  '"^'"".^riji^.i..  1 35  Cal.  52 7« 

^NeW°'^°^°'**'~°'''  ["«'!/'• 38Ga.391 400 

Fisher  V.  Anderson Usury 25  Iowa,  28 '761 

Fordv.  State WUnesses 29  Ind.  641 658 

Fortin  v.    United  States  Wind  )  ^           ^.                 ^oxn    ^e,  m^^ 

Engine  and  Pump  Co.  \CorparaU<ms 48  ni.  451 660 

Francis  v.  Dubuque  etc.  R.  R.  Co.. Railroads 25  Iowa,  60 769 

Franklin  V.  Merida Estoppel 35  Cal.  658, 129 

Galena,  City  of,  v.  Corwith Corporations 48111.  423 657 

Garden  v.  Derrickson Bonds 2  Del.  Ch.  386. . . .  286 

Gardner  V.  Ladue Wills 47  lU.  211 487 

Gamett  ads.  People Criminal  law. 35  Cal.  470 125 

Gates  V.  Salmon Co-tenancy 35  Cal.  676 139 

'^^.^:lt^''"^\Oo'Toraao^ 38Ga.««. 408 

''^r!^'Um'SS°°*^*^'^'(**'^*^ '''^*^ <^ 

Greggv.  Palmer Ikxciaions 46111.  398 41S 

Gregory  v.  Brooks. Negligence. 35  Conn.  437. 27ft 

Grigsby  V.  Napa  Coonty Pleading  and  prae..26  CsL  585 213 

Hahnemannlan    Life    Insiiraaoe  )  r'l;  7                        jq  m   on  ria 

Companyy.  Beebe.  \^^ 48  IlL  87 61» 

Hapgood  ▼.  Comwell Partnership 48  IlL  64 5I6> 

Hardin  V.  Kirk EJectmeyU 49111.  163 681 

Hodgson  V.  Lovell Registration 25  Iowa,  97 77& 

Humphrey  v.  Browning Attorney  ami  client.^6  111.  476 440 

Huntington  v.  Jewett Fraud.  conveyances.2o  Iowa,  249 78ft 

ladianapolis  etc.  R.  R.  Co.  v.  Co^.. Common  carriers.  .29  Ind.  360 640 

Indianapolis  etc.  R.  R.  Co.  v.  J  ones.  Corpoj-ations..  ...  .29  Ind.  465 654 

Jefifersonville  R.  R.  Co.  ▼.  Cotton. ComTnon  carriers, .  .29  Ind.  498 650 

Kaufman  v.  Dickensheets Judgments 30  Ind.  258 694 

Kilgov.  CasUeberry Executions 38  Ga.  612 406 

Kirkeads.  State Mandamus 12  Fla.  278 314 

Larger.  Keen's  Creek  Draining  Ca/';ea<2tn^afK2ptic..30  Ind.  263 690 

Lickr.  Madden Oj^  anc{o.^£cers...36Cal.  208 175 

Long  V.  Neville Sheriffs 36  GaL  466 199 

Lux  T.  Hoff Husband  and  wi/e,.i,l  m  435 602 


(jAtfKd   U£PUKT£D.  13 


Maedongill  t.  Magutre As$ttiuUamdbatierfMOaL  274b 

ManhaU  t.  Bacfaaiuui Pnmd.  <aii»eyaiioat.35  GaL  264. 

ManhaUv.  Chicago  eta  RV  Co... i^Mietuae. 48  lU.  475. 5G1 

Mayor  ate.  of  Savannah  ▼.  CuUona.CS^rponrfioM. 38  Ga.  334. 398 

McOdlk and  Joneav.  Walton..)  ,^i^^^                            369 

McOuiiy  V.  Carter Mechaniea'  Uena. . .  .49  HI  63 672 

McConneU  ▼.  Denrer |    ^"^^^^^^^   |35Cal.  365 107 

McCormick  V.  Brown SicU.  qf  limUati(m».M  Ct^.  18a 170 

Mima  v.  West Oamiahmeni 38  Ga.  18. 879 

Minotv.  Mitchell Truata SOInd.  228 685 

Mitchell  ▼.  Deeds CarporaikmB, 49111.416 621 

Mix's  Appeal Probate  eourti 35  Conn.  121 222 

Moon  ▼.  Rollins AhandonTntnt 36  Cal.  333 181 

Moore  ads.  State Ilomkide 25  Iowa,  128 776 

Moore  ▼.  Lowrey Assignmenls, 25  Iowa,  336 '790 

Murch  V.  Wright Sales 46  111.  487 455 

Myers  and  Marcus  ▼.  Kauflfman. . .  Tender 37  Ga.  600 367 

^o^'chiliig^*  ^^"^  ^^^\Bank8amibankmg.4Sm.  36 510 

NiccolLsv.  Rugg Corporatkm$ 47  HI.  47 462 

Norris  t.  Tayloe Agenty. 49  DL  17 568 

Oetgen  ▼.  Boas EjedmenL 47  III.  142 468 

Ohio  etc.  R.  R.  Co.  T.  Shanefelt .  ..yegfi^enoe 47111.497 504 

Onstatt  y.  Ream Replevin 30  Ind.  259 695 

Packer  ▼.  Benton. SuretytMp 35  Conn.  343. 246 

Paljnerads.PeoplafornaeofGregg..^Beciiti(>M 46  DL  398 418 

Pate  T.  Wright Sunday  ctmtraeU. . .  30  Ind.  476 705 

Patterson  ▼.  Bloomer Specific  per/orm'oe.^  Conn.  57 218 

Pease  V.  Pease J^«y.  iiutfrtimoi^*..  .35  Conn.  131 225 

PellaT.  Scholte. Dedication 24  Iowa,  283 729 

People  ads.  Ensmingar Hipanan  righU, . .  .47  lU.  384 495 

People  for  Use  of  Gregg  t.  Palmer.JS^Tecu^iofM. 46  111.  398 418 

People  ▼.  Gamett Orhrdnallaw 35  Cal.  470 125 

People  ▼.  Vernon Dying  declaraiion»,35  Cal.  49 49 

Perry  ▼.  Roberta Vendor  and  vendee.  20  Jnd.  244 689 

^•l':S^io!iSS^  V-^-yf/^.^ 24  Iowa.  49* 74. 

Pickering  v.  Day U.  S,  Revetme. 3  Honst.  474. ....  291 

Piel  ▼.  Brayer Judidaleake 30 Ind.  332 699 

PierBd  V.  Grim«. \    ^Hj^;!!^    [30Iad.l». «73 

^^St^^t.Tl^^]^^'^'^ «I^«» ^ 

PolackT.  Pioche Landlordandten^U.^&CaLAl^ 115 

Poormanv.  MiUs. Neg.inetrumenU...Z^Q9SL  118 90 

■^^ftiwSSSSS^tS:  \Corv<.ra^ 4911LS31 m 


14  Cases  Reported. 

Name.  Subject.  Repobi.  Fi 

Read  V.  Tattle Landlord  amiienU.^CosaL  2^ 21& 

Redfield  V.  Buck Fraud.  eonveyane€»,35  Conn.  328 241 

Reedv.  Harper Siander. 25  Iowa,  87 774 

RobininsT.  Lister Vendor  and  vendee,. 30  lad.  142 674 

Rogers  ▼.  Gallagher Neg,  meirumente. .  .4d  lYL.  182 683 

Rowe  ▼.  Beckett Trusts. 30  Ind,  154 e7ft 

Rozet  ▼.  McClellan J^e^.  tn^mmeiite. .  .48  111.  345 551 

Rttckerv.  Dooley. EsDeaOiofU 47  IlL  377 614 

BaJ^uulal^  Mayor  eta  otT.Ool.J^  38Ga.334 39S 

ScotUt.  Kelsey .....Taaoathn 46111  344 415 

Sharpy.Parks «^ Sales 48  IlL  511 56S 

Sherwood T.  Reed )       ,j^^^      [35Conn.46a 284 

Spraguer.  Dodge Evidence 48 IlL  142 523 

State  ads.  Ford WUnesses 29  Ind.  541 658 

State  ▼.  Curtis Quo  toarranlo. 35  Conni.  374 263 

Statev.  Kirke Mandamus 12  Fla.  278 814 

Statev.  Moore Homicide 25  Iowa,  128 776 

Stater.  Vincent Homicide 24  Iowa»  670 763 

^*^eS>:r8^^'''^'^\Oorpora^ 38  O..  608 408 

Stevens  T.  Parish Married  wmen.... 29  Ind.  2S0 636 

Stewart  T.  Rogers. }  ^^""ISiwancc.  [25  Iowa,  805 794 

Talhott  v.  Grace Dedieaikm 30  Ind.  389. 704 

Taylor  T.  Green Tender. 37  Ga.  600. 367 

Thomas  V.  Kennedy Executions 24Iowa»  397 740 

Titsworth  t.  Stoat Co4ename^. 49111.78. 577 

Toledo  etc.  R.  R.  Co.  t.  BMrm<m..R€aroads. 47  HL  298 489 

Toledoeto.R.iLCo.T.  Rodrigaes./2a»{7txuif 47111.  188. 484 

Tolly  T.  Harloe. RepUmn 35  CaL  302. 102 

Tynan  Y.  Walker SUU.<^UmUations,.Z^Ca\.  634. 152 

TyusandBeall  t.  Rost Interpleader. 37  Ga.  574 365 

^aS^y^"^*"^*"**^^^"^  36  CaL  671 209 

Vernon  ada.  People. Dym^  (ieeiaratiofu. 35  Cal.  49 49 

Vincent  ads.  State. Eomidde 24Iowa,670 753 

Wallace  ▼.  Cannon NegUgenee 38  Ga.  199 885 

^Dorii.'''    ^*~'"^*    ^""^^  \juriediclim 24lowa,192 722 

Waring  T.  Georgia  Medical  Society.  Corporations 38Ga.608. 408 

Warrington  t.  Pollard. CoeU 24Iowa»281 727 

Wetherbeer.  Dnnn EJeetmeni 86 CaL  147 16<> 

WUkowski  T.  Halle. ITotaries. 37  Ga.  678. 374 

Wilson  ▼.  Wilson Husband  asawife..Z6CsL  447 194 

WoodT.  Kingston  Coal  Co InteresL 48I1L866 554 

Woolery  ▼.  Woolery Wills 29  Ind.  249 629 

Wrights.  Rydsx Bestraintqf  trade.. 36  CaL  342 186 


CASES   CITED. 


PAOB 

Abbott  T.  Oilleflpy 432,436,438 

Abbott  T.  Hatchiiia 71 

Abbott  V.  Jacobs 435 

Abbott  V.Nash 252 

Abbyv.  BiUupa 118,121 

Abel  V.  Love 108 

Abelv.WUder 252 

Aberl  v.  VanGelder 70,  72 

Abney  v.  Kingslsnd 70,  71,  245 

Abrams  ▼.  Forshee 779,  783,  784 

Ackley  v.  Chester 438 

Ackley  v.  Parmenter 254,  262 

Action  V.  Blondell 628 

Adams  v.  Beall 766 

Adams  v.  Blodgett 245,  251 

Adams  v.  Dickson 367 

Adams  v.  Hannibal  R.  R.  Co. ...     74 
Adams  t.  Hudson  County  Bank. .     90 

Adams  v.  Swansea 72 

Adams  ▼.  Thornton 525 

Ad  Hine  v.  Trevor.723,  724^  725,  726 
^tna  Ins.  Co.  ▼.  Johnson. . .  .525,  526 

Ainsworth  V.  Ritt 122 

Alabama  etc.  R.  R.  Co.  v.  Hawk    73 
Alabama  eto.  R.  K  Co.  v.  Kidd.  772 

Albany  Ci^  Bank  V.  Dorr 434 

Albee  V.Ward 427 

Albert  V.  State 124 

Aldrich  V.  Jewell 252 

Alexander  v.  Harrison 567 

Alexander  v.  Pendleton 208 

Alexander  v.  State 433 

Alexandria  v.  Patton 310 

Alfferv.  Thacher 189,  190 

Allegheny  Co.  v.  Cleveland  etc. 

R.  R.  Co 614 

Allen  V.  City  of  Decatur 400 

Allen  V.  Culver 119 

Allen  V.  Denstone 75 

Allen  V.  Duncan 52,  58 

Allen  V.  Mower 288 

Allen  V.Poole 767 

AUen  V.  State 68,  70 

Allerv.  Aller 289,290 

Allison  V.  People 527 

Almond  v.  BonneU 504 

Altemas  v.  Campbell 737,  739 

Altenboron^  v.  Mackwnrie 585 

Altschul  T.  Tolack 473 

American  Bank  t.  Jennesa 588 


PAOB 

American  Fur  Co  t.  United  States    56 

Ames  V.  Foster 251,  258 

Amick  r.  Young 62 

Amoskeag  Mfg.  Co.  v.  Spear.. 83,  273 
Anderson  v.  Davis.  254,  257,  261,  262 

Anderson  v.  Green 446 

Anderson  V.  Railroad  Co 75 

Anderson  v.  Spence 260 

Anderson  v.  Wheeler 238 

Andre  v.  Bodman.  .250,  253,  257,  261 

Andrews's  Heirs 668 

Andrews  V.  Avory 115 

Andrews  v.  Keep ^4,  429 

Andrews  v.  Morse 449,  454 

Angier  v.  Webber 193 

Angle  V.  MiBsissippi  and  Missouri 

R.R.  Co 770,773 

Ann  V.  State 780,  781 

Anonymous 324,  339,  341 

Anthony  V.  Slaid 280 

Anworth  v.  Johnson 121 

A^dachicola     ▼ .     Apalachicola 

Xand  Co 472 

App  V.  Dreisbach 224 

Ardesco  Oil  Co.  v.  Richardson. ..  121 

Aretander,  Matter  of 340 

Armstrong  v.  Grant 440 

Armstrong  v.  Wilson 461 

Arnold  V.Clark 120 

Arnold  v.  Commonwealth. . .  .432,  436 

Arnold  V.  Gove 54 

Arnold  v.  Wainwright 519 

Arrington  V.  Liscom 207 

Ashland  v.  Marlborough 67 

Ashley  v.  Robinson 166 

Atherton  v.  Tilton 52 

Atkinson  v.  Heer 438,  439 

Attorney,  In  Matter  of  an 337 

Attorney-General   v.   Bay  State 

M.Co 537 

Attorney -General  v.  Gleason ....  323 

Attorney-General  v.  Robins 395 

Atwood^iB  Case 488 

Aubry  v.  Fortescue 156,  157 

Auditor  v.  Johnson 299 

Augusta  Factory  v.  Banios 61 

Aurora  v.  Pulfer 59& 

Aurora  v.  West 236 

Austin  V.  Bailey 209 

Austin  T.  Searing Ill,  414 


U 


16 


Cases  Cited. 


PAOB 

Austin  V.  Wilson 594 

Autauga  V.    Davis 52 

Avery  v.  demons 70,  244 

Aveson  v.  Kinnaird. .  •  .5d»  60»  67,  68 

Aviston  ▼.  Lord  Kinnaird 564 

Ayer  V.  Hay 260 

Ayerv.Tilden 763 

Ayres  ▼.  Buprey 349,  379,  748 

Bacon  V.  Charlton 66,  67 

Bacon  ▼.  Searles 589 

Backus  V.  Murphy 519 

Bailey  V.  Bailey 252,257 

Bailey  v.  Burton 105 

Bailey  v.  Freeman 254 

Baily.  Ex  parte 328 

Bainbridffe  v.  Sherlock 501 

Baker  v.  JBower 437 

Baker  v.  Brinson 642 

Baker  v.  Commonwealth  . . .  .334,  339 

Baker  v.  Gausin 69 

Baker  v.  Gregory 640 

Baker  V.  GriSn 6G 

Baker  v.  IngersoU 259 

Baker  v.  Kelly 75 

Baker  v.  Lewis 653 

Baker  v.  Sheehan 427 

Baldwin  v.  American  Express  Co.  657 

Baldwin  v.  Doubleday 73 

Baldwin  v.  Hale 238,  240 

Baldwin  V.  Hiers 252,260 

Baldwin  V.  Whiting 142 

Ball  V.  Badger 424,  434 

Ball  V.  Bruce 592 

Ball  V.  Herbert 500,  647,  648 

Ballance  v.  Bankin 460 

Baluss,  Matter  of 335 

Bamford,  Ex  parte 66 

BanfieUl  v.  Parker 65,  69 

Bangor  v.  Brunswick 64 

Bank  v.  Kennedy 53,  58 

Bauk  V.  Porter 379 

Bank  of  Augusta  v.  Earle. ..  .533,  537 
Bank  of  British  North  America 

V.  Hooper 229,  236 

Bankof  Cape  Fear  V.Wright....  229 
Bank    of    Hartford    County   v. 

Waterman 437 

Bank  of  Ireland  v.  Archer 51 1 

Bank  of  Monroe  v.  Field 72 

Bank  of  Newbury  v.  Baldwin. . .  431 

Bank  of  Orleans  v.  Merrill 91 

Bank  of  Pennsylvania  v.  Potins..  426 

Bank  of  Rutland  v.  Parsons 430 

Bank  of  Rome  v.  Curtis 436 

Bank  of  Stockton  v.  Jones 587 

Bank  of  United  States  v.Benning.  682 
Bank  of  United  States  v.  Dan- 

dridge 305 

Bank  of  the  United  States  t.  De- 

veaux 532 

Bank  of  Woodstock  V.  Clark 53 

Banks  v.  Baleiu 701 


PAOB 

Bonnon  v.  Brandon 209 

Bansemer  t.  Mace 151 

Banaemer  t.  Railroad  Co 774 

Bansemer  ▼.  Toledo  etc.  R.  lEL 

Ca 692 

Banyster  ▼.  Tmssel 114 

Barbour  v.  Haines 605 

Barber  v.  Merriam 67 

Bardens  v.  Huber 703 

Barfieldv.  Britt 627,565 

Barhyte  v.  Hughes 101 

Baring  V.  Clark 73 

Barker  v.  Bucklin.252,  254,  258,  259, 

261,262 

Barnard  v.  Ward 433 

Barner  v.  Gibbs 722 

Barues  v.  Allen 68 

Barnes  v.  Martin 102 

Barnes  v.  Thompson. . .  .424,  430,  440 

Bamesley  v.  Powell 447,  452 

Barney  v.  Little 747,  776 

Barnstine  v.  Eggart 263 

Barnum  v.  Abbot 148 

Bamum  v.  Hackett 65 

Barrett  v.  McHugh 257 

Barrett  v.  Power 114 

Barrows  v.  Knight 90 

Barthelemy  v.  People 68 

Barthol  v.  Blakin 793 

Bartlet  v.  Harlow 142,  148 

Barton  v.  Thompson 525 

Bass  V.  Railroad  Co 53,  509 

Bassett  v.  Garthwaite 383 

Bateman  v.  Bailey 52,  58,  60,  68 

Bates  V.  Donnelly 251 

Bates  V.  Hinton 288 

Batte  V.  Chandler 434,  435,  441 

Battles  V.  Bachelder. . .     65 

Batton  V.  Watson 52,  68,  70 

Bay  V.  Coddington 385 

Bayard  v.  Colelax 681 

Baylis  v.  Le  Gros 123 

Beach  v.  Grain 121 

Beale  V.  Sanders 123 

Beaman  v.  Russell , 259,  260 

Bean  v.  Briggs 92 

Bear  v.  Hays 418 

Beard  v.  Clippert 441 

Beardslee  v.  Morgner 258,  262 

Beardalee  v.  Richardson 61 

Beardstown  v.  Virginia 52,  60 

Beasley  v.  People 784,  786 

Beasten  v  Hendrickson 251 

Beaver  v.  Tavlor 69 

Beck  V.  Robley 589 

Becke,  Ex  parte 327 

Beckford  v.  Wade 156,  157,  158 

Beckman  v.  Shouse 644 

Bedford  Commercial  Lis.  Co.  v. 

Covell 229 

Beebe  v.  Dudley 254,  267 

Beebe  v.  Real  Estate  Bank.  .588,  589 
Beecher  v.  Anderson 436 


Cases  Citkd. 


17 


PAOB 

Beeehar  T.  PumeU 71 

Seek  T.  XThricIi 65 

Beenar.  State 336,339,341 

Behnme  t.  Germanm  Ins.  Co. . .  .625, 

526 

Beisiagel  ▼.  Railroad  Co 494 

Belford  V.  Crana 246^313^417 

Belknap  v.  Bender 251 

Bell  V.  JBedrock  Tnnnal  and  Min- 
ing Company 185 

Bell  V.  Commonwealth.  .425,  426,  441 

Bell  V.  Evans 745 

Bell  V.  Morrison 173 

Beil  V.  Roberts.^ 426,  437 

Bell  V.  Rowland 173 

Bellows  ▼.  SackeU 629 

Bellows  V.  Sowles 252 

Belton  V.  Smith 695 

Bonder  V.  Pitzer 70,  72 

Bennet  v.  Jenkins 556 

Bensel  ▼.  Lvnch 427 

Benson  v.Faah 79 

Benton  v.  Wood 702 

Benz  V.  Hines 461,  790 

Berckmans  v.  Berckmana.  • .  .527,  528 

Berghans  v.  Calhoun 173 

Berry  v.  Cooper 642 

Best  V.  Allen 592 

Bestv.Crall 587 

Bettes  V.  Norris 434 

Bettsv.  Turner 323 

Bevius  V.  Ramsey 180 

Bicknell  v.  Widner  School  Town- 
ship   559 

Biddel  v.  Brizzolara 175 

Big^ow  V.  Littlefield 152 

Billow  ▼.  Walker 406 

Briggs,  £z  parte 344 

Billinger  V.  Tarbell 94 

Bimeler  ▼.  Dawson 461 

Bingham  v.  Marcy 422 

BioUey,  Estate  of 666,  667 

Birchell  v.  Neaster 2r)2 

Bird  V.  Lanins 672 

Bissell  V.  City  of  Kankakee 559 

Bissell  V.  Foss 767 

BisseUv.LewU 512,513 

Bissell  ▼.  Wert 525 

Bissu^  Y.  Britton 259 

Blacky.  Railroad  Co. 494 

Blackv.  Thornton 70 

Black  ▼.  Whitall 224 

Blaeser  v.  Milwaukee  M.  ft  M.  I. 

Co 625,527,528 

Blair  T.  Chamberlin 748 

Blair  Y.  Perpetoal  Ins.  Co. 636 

Blake  t.  Damon 62 

Blake  V.  GraTes 68 

Blakev.  White 70 

Bland  ▼.  Whitfield 429 

Blaneyr.  Hanks 745 

Blankenship  v.  Dong^ 349 

Blaukenship  V.  Stoat 617 

Am.  Dsa  Vol.  XGV-4 


PAQB 

Blatchford  t.  New  York  and  New 

Haven  R.  R.  Co. 79 

Bleakley,  Matter  of 335 

Blewitt  y.  Nicholson 328 

Block  y.  Ebner 120 

Blodgett  y.  Battleboro 436,  437 

Blood  y.  Rideont 58 

Blood  y.  Soaulding 121 

Blower  y.  Morret 896 

Blumcnthal  y.  Brainard  644,  694,  773 

BlnndeU  y.  Catterall 647,  649 

Blunt  y.  Greenwood 327 

Board  eto.  y.  Lafayette  etc.  IL  R. 

Co.   614 

Boggs  y.  Fowler 614 

Bold  y.  O'Brien 124 

Bond  y.  Ward 201 

Bondurant  y.  Lane 436,  437 

Bonine  y.  Denniston 254 

Bouneoaze  v.  Beer 120 

Bonnell  y.  Bowman 430,  441 

Bonnell  y.  Holt 461,  462 

Boone  Bank  y.  Wallace 52 

Booth  y.  Stote 68 

Boothe  y.  State 59 

Borchsenius  v.  Canutson 261 

Boreland  y.  Washington  County.  305 

Bosanquet  y.  Wray 310 

Boskowitz  y.  Davis 768 

Bostick  v.  Rutherford 285 

Boston  V.  Gray 124 

Boston  R.  R.  y.  Dana 52,  55,  60 

Bostwick  v.  Powers 747,  776 

Botsford  y.  O'Connor 461 

Bourland  y.  Hildreth 94 

Bowe  y.  Hnnking 118 

Boweny.  Chase 71 

Bowen  v.  Johnson 489 

Bowen  v.  Lane 593 

Bowers  v.  Van  Winkle 640 

Bowie  y.  Brahe 425,  438 

Bowman  V.  Barnard 305 

Bowman  v.  Cornell 429,  436,  438 

Bowman  v.  Floyd 90 

Bowman  v.  Foot 216 

Bowman  v.  Gonegal 305 

Bowman  v.  Smiley 423 

Bowser  v.  Bliss 627 

Boyce  v.  Edwards 512 

Boyce  v.  Murphy 260 

Boyce  v.  Owens 262 

Boyd  y.  Blankman. 98,  161 

Boyd  v.  First  Nat.  Bank 761 

Boyd  y.  Glass 668 

Boyden  y.  Burke 68 

Boyden  y.  Moore 65 

Boynton's  Caso 156 

Boynton  y.  Clinton  eto.  L  Co. . . .  751, 

753 

Bracken  y.  Cooper 768 

Bradford  y.  People 786 

Bradford  y.  Soath  Carolina  R.  B. 
Co. 661 


18 


Cases  Cited. 


PAOB 

Bradiflhv.  Blias 625,  627,  528 

Bradlee  t.  Booon  Glass  Mannfac- 

tory 229 

Bradley,  Ez parte.  .319, 321, 322,  323, 

325,  341,  343,  344 
Bradley  y.  Fisher.  .334,  33G,  341,  342, 

345 

Bradley  t.  Harkness 108 

Bradley  v.  Kennedy 525 

Bradley  v.  Norton 90,  277 

Bradley  V.  Spofford 70 

Bradley  v.  Vail 240 

Bradshaw  v.  Callag[haii 147 

Bradstreet  v.  Hnncington 208 

Bradt  v.  Coon 450 

Brady  ▼.  Parkes 60 

Bragg  V.  Massie 52,  53 

Branch  Bank  t.  Marshall 299 

Branch  Bank  V.  Poe 380 

Brand  V.  Abbott 65 

BrandT.  Whelan 259,  260 

Brannan  ▼.  United  States. 73 

Brannan  v.  Nobly 380 

Brasswell  v.  Morehead 670 

Brazelton  v.  Tumey 58 

Brazier  v.  Burt 58 

Brener  v.  Elder 439 

Brewer  v.  Brewer 72 

Brewster  t.  De  Fremery 118 

Brinkerhoff  v.  Marvin 105 

Broad  v.  Ham 284 

Brockett  v.  New  Jersey  Steam- 
boat Co 53 

Brokaw  v.  New  Jersey  R.  R. . .. .  400 

Bromley  v.  Goodrich 167 

Brooke  ▼.  Pickwick 643 

Brooks  V.  Connor 76 

Brown,  Ex  parte 335,  337 

Brown  V.  Budd 748 

Browning  v.  City  of  Springfield..  400 

Brown  V.  Curran 122 

Brown  v.  Denison 772 

Brown  v.  Dysinger 135 

Brown  v.  Eastern  R.  K  Co 643 

Brown  v.  Freed 684 

Brown  ▼.  Haff 445 

Brown  v.  Harrell ".  258 

Brown  v.  Homan 768 

Brown  v.  Lester 180 

Brown  v.  McCrary 432 

Brown  v.  Mooers 75 

Brown  v.  RaQroad  Co 66,  67 

Brown  v.  State 68 

Brown  v.  United  States 361 

Brown  v.  White 94 

Browne,  Matter  of 344 

Brownell  v.  Pacific  R.  K  Co. .  .59,  67 

Bruce  ▼.  Nicolnpolo 57 

Brumfield  v.  Palmer 690 

Brummagim  v.  Tallant 91,  93 

Brundage  v.  Camp 456 

Brush  V.  Fowler 170 

Bryant's  Case 336,  338 


PAOK 

Bryant  v.  Kastmaa 22^ 

Bryant  v.  Isbnrrjh 445- 

Bryce  v.  Loriliard  F.  I.  Oo 76^ 

Brysom  t.  Bayner 654 

Buck  T.  Pike 122 

Buck  v.  Rogers 120 

Buckinghamshire  V.  Dmry...l57,  158 

Buckley's  Appeal 676> 

Buckout  V.  Swift 798- 

Budd  V.  Thurber 257 

Bugbee  v.  Kendricken 260 

Bull  V.  Griswold 692- 

Bullion  Min.  Co.  v.  Crodsus  etc. 

Min.  Co 461 

Bullock  V.  Dommitt. : 123 

Bullock  V.Hubbard 519^ 

Bunker  V.  Rand 703 

Bunn  V.  Guy 190 

Burdens  v.  Amperse 640* 

Burgess  v.  Boetefeux 123 

Burke  v.  Caasin 90- 

Burling  v.  King 290 

Burnap  v.  Cook 690* 

Burnham  V.  Ellis 73 

Burnley  V.  Cook 90- 

Bums  V.  State 59,  6^ 

Burr,  Ex  parte. . .  .321,  322,  330,  333,. 

334,  340,  344,  34& 

Burr  V.  City  of  Carbondale 559* 

Burr  V.  Willson 525,  52* 

Burridge  v.  Bradyl 39G- 

Burt  ▼.  Bowles 684 

Burton  v.  Hintrayer 766* 

Burton  v.  Wilkinson 425,  429^ 

Burton  v.  Wynne 38^ 

Butcher  v.  Bank  of  Brownville. .  460- 

Butlcr  v.  Heane 643 

Butler  V.  Kelsey 45^9- 

Butman  v.  Porter 290 

Buttram  v.  Jackson 68- 

Byington  v.  Bookwalter 416,  766- 

Byington  ▼.  Ryder 766- 

Cadwallader  v.  Harris 473,  474 

Cage  v.  Williams 450 

Cahill  V.  Bigelow 261 

Cairo  etc.    K.   R.  Co.  v.  Maho- 

ncy 487 

CaKler  v.  Chapman 130 

Caldwell  v.  Center 567 

Caldwell  v.  City  of  Alton 550 

Caldwell  v.  Evans 52 

Caldwell  v.  Murphy 66' 

Caldwell  v.  Shepherd 450 

California  Steam  Navigation  Co. 

v.  Wright 193. 

Calkins  v.  Chandler 262^ 

Calkins  v.  Steinbach 767,  768- 

Callalian  v.  Donnelly 193- 

Callahan  v.  Patterson 41* 

Callen  v.  Ellison 460.  461 

Callow  v.  Lawrence 689,  590 

Calvin  v.  Bowman 747,  77S^ 


Cases  Cited. 


19 


rAOB 

Camden  etc  Transportation  Ca 

V.  Belknao 641 

Cameron  v.  Lewis 64 

Campbell  v.  Mannd 399 

Campbell  v.  Morris 533 

Campbell  v.  Patterson 672 

Campbell  v.  Spence 349 

Canauia  v.  Sonthwick 429 

Canal  Co.  v.  Clark 277 

Capen  v.  Pacifio  Mutual  Ins.  Co.  213 

Caperton  v.  Schmidt 461,  472 

Carleton  v.  Patterson 66 

Carlisle  v.  Campbell 256 

Carlicle  V.  Tuttlo 669 

Carao  V.  NicoU 71 

Carnegie  v.  Morrison 513 

Carpenter  v.  McClure 98 

Carpenter  ▼.  Sloane 180 

Carpontier  v.  Minturn 215 

Carroll  v.  East  St  Louis 539 

Carroll  v.  State 60 

Carjou  V.  Allen 382,  383 

Car.:on  v.  Foley 795 

Carjtairs  v.  Taylor 118 

Carter  v.  Beals 53 

Carter  v.  Bennett 450 

Carter  v.  Davis 450 

Carter  v.  State 775,  785,  787 

Carthage  Turnpike  Co.   v.   An- 
drews       66 

Caruthers  v,  Sprayberry 432 

Carver  v.  Loutliain 676 

Carville  Y.  Crane 251 

Cary  ▼.  Stephenson 154 

Case  V.  Boughton 288,  280 

Casey  v.  Gregory 446 

Casey  v.  New  York  Central  eto. 

R.R. 67 

Cassell  V.  Dows 613 

Cassell  V.  Ross 313 

Catlett    V.    Trustees   of   M.   E. 

Church 709 

Canlkins  ▼.  Harris 556 

Center  v.  Billinghurst 288 

Central  Bank  v.  Copeland 69 

Central  Pacific  R.  R.  v.  Mead. . .  209 
Central  Railroad  and  Banking  Co. 

V.  Ward 359 

Cerro  Gordo  County  v.  Wright 

County 727 

Cesar  v.  Karutz 124 

Chabot  V.  Tucker 175 

Chadwick  v.  Woodward 120,  124 

Caamberlain  v.  Bell 776 

Chamberlain  v.  Beller.  ..201,  202,  203 

Chamberlain  v.  Wilson 660 

Chambers  v.  People 477 

Cliamplinv.  Laytin 221 

Chandler,  In  re 337 

Chaaey  v.  State 65 

Chant  V.  Reynolds 473 

Chapin  v.  Marlborough 67 

Chapline  T.  Atkinson 261^262 


PAOS 

Chapman  v.  Morgan 726 

Chapman  v.  Thombnrgh 4^ 

Chapman  v.  Brock  way 190,  191 

Charleston  R  R.  Co.  v.  Blake. . .     74 

Chase  v.  Plymouth 427.  428,  435 

Cheetham  v.  Hampson 1*21 

Chenot  v.  Lefevre 557 

Chestnut  Hill  T.  Co.  v.  Rutter. .  399 

Ohettle  V.  Pound 133 

Chicago  V.  Jones 595 

Chicago  V.  Laflin 502 

Chicago  v.  McGinn 502 

Chicago  V.  0*Brennan 12:) 

Chicago  v.  Powers 400 

Chicago,  Burlington,  and  Quincy 

R.  K.  V.  Coleman 626 

Chicago,  Burlington,  and  Quincy 

R.  R.  Co.  T.  Parks 492 

Chicago  etc.  R.  R.  Co.  ▼.  Pennell  508 
Chicago  etc.  R.  R.  Co.  v.  Simon- 
son 508,  509 

Chicago  etc.  R.  Vi  Ca  v.  Sykes.  495 
Chidester  v.  Consolidated  Ditch 

Co 125 

Childs  V.  McChesney 643 

Chiles  V.  Jones 208 

Chipman  v.  Hibbard 216 

Chouteau  v.  Goddin  139 

Choynaki  v.  Cohen 93 

Chishohn  v.  Coleman 365 

Churchill  v.  Morse 370,  748 

Cincinnati  v.  Evans 736 

Cincinnati  v.  First  Pr.  Church.736, 740 
Cincinnati  L.,  F.,  ^  C.  R.  R.  Co. 

V.  Danville  and  V.  R.  R.  Co. . .  627 
Cincinnati  M.  U.  A.  Co.  v.  Ro- 
senthal  537.  f>n9 

Citizeub'  Bank  v.  Lay 588 

Citizens'  Bank  v.  Payne 590 

Citizens'  Gaslight  and    Heating 

C.  V.  Granger 72 

City  and  County  of  San  Frandsco 

V.  Fnlde 209 

City  Bank  v.  Bateman 7.3 

City  Bank  v.  Taylor 5S7 

City  of  Aurora  v.  West 2J6 

City  of  Boston  v.  Gray 124 

City  of  Chicago  v.  Laliin 502 

City  of  Chicago  v.  McGmn 502 

City  of  Chicago  v.  Powers 400 

City  of  Dacatur  v.  Fisher ,  59.') 

City  of  Evanaville  v.  Morris. ....  709 
City  of  Keokuk  v.  Keokuk  etc. 

Packet  Co 727 

City  of  London  v.  Wood 532 

City  of  Lowell  v.  Spaulding..ll8,  123 

City  of  Memphis  v.  Brown 5."9 

City  of  New  York  t.  Miller 3r»U 

City  of  Tallahassee  ▼.  Fortune. . .  40.) 

Clancy  v.  Byrne 124 

Clapp  V.  Lawton 249 

Olapp  V.Webb 259,  262 

Clark,  In  re 63 


20 


Cases  Cited. 


Clark  ▼.  Babcock 118 

Clark  ▼.  City  of  Des  Moines 559 

Clark  V.  Pacific  R.  R.  Co. 283 

Clark  V.  People 333,  343 

Clark  V.  Smith 437,  438 

Clarke  v.  Diggs 790 

Clarke  v.  Railroad  Co. 509 

Clason  A.  Morria 298 

Clay  V.  Tyson 252,  258,  259 

Clay  V.  Walton. . . .253,  254,  255,  258 
Clay  burgh  v.  City  of  Chicago. . . .  400 

Clayton^  Case  310,  311,  312 

Clayton  v.  Tucker 52 

Clemens  v.  Runckel 209 

Clement's  Appeal 225,  254 

Cleveland  v.  Kewsom 69 

Cleveland  Co-operative  Store  Co. 

V.  Wheeler 124 

Cleveland  R.  R.  v.  Mara 65 

Oifton  V.  Hooper 427,  436 

Clodfelter  v.  Hulett 672 

Clopper  V.  Poland 253 

Cloud  V.  Clinkinbeard 398 

Cobb  V.  Judge  of  Superior  Court  344 

Cochran  v.  Fillans 668 

Cock  V.  Moore , 252 

Cody  V.  Quinn 427 

Coggshall  V.  Am.  Ins.  Co. 468 

Cohen  v.  Wright 334,  335,  337 

Coit  V.  Churchill 525,  528 

Colbeck  V.  Girdlers  Co 119 

Cole,  Ex  parte 334,  336,  342 

Cole  V.  Goodwin 641 

Cole  V.  Hutchinson 253,  261 

Cole  V.  McKey 118,  124 

Colev.  Parker 432 

Cole  v.  Pcnnoyer 617 

Cole  V.  Van  Riper 416,  418 

Coleman  v.  Dobbins 714 

Coleman  v.  Haight 1 19 

Coleman  v.  Henderson 472 

Coleman  v.  Walker 161 

Coles  V.  Coles 147 

Coles  V.  Kelsey 175 

Collins  V.  Waters 66 

Columbus    etc.    R.    R.    Co.    v. 

Powell 656 

Comins  v.  Comins 66 

Commercial  Bank  v.  Cunninghun  105 

Commercial  Bank  v.  French 229 

Commissioners  etc.  v.  Walker. . .  392 
Commissioners   of   Highways  v. 

Newell 559 

Comstock  V.  Hadlyme 59 

Commonwealth  v.  Baldwin 484 

Commonwealth  v.  Blair 786,  787 

Commonwealth  v.  Bosley 431 

Commonwealth  v.  Bosworth 480 

Commonwealth  v.  Bradley 438 

Commonwealth  v.  Brown... 785,  786, 

787 

Commonwealth  v.  Bruce 787 

Commonwealth  v.  Clulay 269 


rA0i 

Commonwealth  v.  Cooper 76 

Commonwealth  V.  Daley 59 

Commonwealth  v.  Fenns 67 

Commonwealth  v.  Gill 424 

Commonwealth  v.  Hackett. . .  .58,  59 

Commonwealth  v.  Harwood 60 

Commonwealth  v.  Holmes 786 

Commonwealth  v.  Jackson 784 

Commonweal  thv.  Keeper  ato.  781, 784 

Commonwealth  v.  Knox 709 

Commonwealth  v.  Jacques 65 

Commonwealth  t.  James 60 

Commonwealth  v.  Judges  etc . .  •  344 

Commonwealth  v.  Lentz 430 

Commonwealth  V.  Lightfoot..425,  436 
Commonwealth  v.  Mayor  of  Lan- 
caster  412 

Commonwealth  v.  McPike.  50,  58^  59, 

66 
Commonwealth  v.  Milton.. .  .536,  539 
Commonwealth  v.  Montgomery. .     55 

Commonwealth  v.  Murray 269 

Commonwealth  v.  Newton... 340,  343 
Commonwealth  v.  O'Cull.427, 428,  437 
Commonwealth  v.  Parker. .  .780,  781, 

783.784 
Commonwealth  v.  Price. 57,  484,  660, 

785 

Commonwealth  v.  Railing 784 

Commonwealth  v.  Ratcline 66 

Commonwealth  v.  Savory 480 

Commonwealth  v.  Shaw 660 

Commonwealth  v.  Sherry 59 

Commonwealth  v.  Taylor 784 

Commonwealth  v.  Union  Ins.  Co.  269 

Commonwealth  v.  Vosburg 52 

Commonwealth  v.  Webster 760 

Conger  v.  Cotton 255 

Conlan  v.  Grace 75 

Conn  V.  Conn 767 

Connecticut  Mutual  Life  Ins.  Cob 
V.  New  York  and  New  Haven 

R.R.  Co 279,280 

Conradt  v.  Sullivan 252 

Conroy  v.  Woods 519 

Continental    Ins.  Co.   v.  Jache- 

nichen 525,  520 

Converse  v.  Blumrick 627 

Conway  v.  Cable 151 

Conwell  V.  Watkins 620 

Conyngham  v.  Smith 792 

Cook  V.  Allen 147 

Cook  V.Dillon 788 

Cook  V.  England 557 

Cook  V.  Johnson 790 

Cookv.  Soule *..  120 

Cookv.  Wilson 377 

Cooley  V.  Norton 72 

Coolidge  V.  Payson 51i 

Cooper,  Matter  of  the  Application 

ofHenryW 318, 

Cooper  V.  Chambers • .  •  • . 

Cooper  V.  Cooper 604 


Cases  Cited. 


21 


i: 


h 


I* 


rAOB 

Cooper  T.  State 62 

Cooper  V.  Sunderland 461 

Copeland,  Ex  parte C68 

Coppin  V.  Gunner 114 

Coqaard  v.  Union  Depot  Co 258 

Corbett  v.  Cochran 261,  263 

Cordcr  v.  Talbott 55 

Oordes  v.  Miller 122 

Corfield  v.  Coryell 535 

Corinth  v.  Lincoln 52,  58 

Cornelias  v.  State 52 

Coming  Town  Ca  v.  Davis 768 

Cornish  V.  aiftfe 120 

Cornish  V.  SearcU 137 

Comville  v.  Brighton 62,  60 

Cottingham  v.  Springer 620 

Couch  V.  Ulster  &  O.  T.  Co 79 

Coulter  V.  Robertson 313 

Coulson  V.  \Vhiting 124 

County  of  Des  Moines  v.  Harker.  740 
County  of  Hardin  v.  McFarlan . .  559 
County  of  St  Charles  v.  Powell.  740 
County  of  Wapello  v.  Bigham. . .  313 

Courtney  ▼.  K&ker 60 

Covington    Drawbridge    Co.    v. 

Shepherd 631 

CowartT.  Dunbar 429 

Cowdery,  In  re 340 

Cowell  V.  Stewart 215 

Cozv.  Smith 553 

Cox  V.  State 66 

Cox  V.  Wood 639 

Coye  V.  Palmer 91 

Coyle  V.  Fowler 289 

Cozzens  v.  Whitney 453 

Craft  V.  Merrill 620 

Craig  V.  Dimock 476 

Craig  V.  Tappin 105 

Cramer  V.  Kef ord 98,  504|  796 

Crandall  V.  Baoon 446 

Crandall  v.  Dawaon 524 

Crane,  Exparte 325 

Crane  V.  Waggoner 152 

Crary  v.  Sprague 57 

C^ven  V.  Mafieley 66 

Craver  v.  Wilson 289 

Crawford  v.  Prairie  Creek  Ditch- 
ing Association 699 

Cremer  v.  Higgenaon 31 1 

Criddle  v.  Criddle 58 

Crocker  v.  Crocker 519 

Crocker  v.  Melick 439 

Crookham  v.  State 59 

Croeby  v.  Hungerford. 424,  429 

Croeby  v.  Roub 93 

Cross  V.  People 65 

Cross  V.  Tmesdale 672 

Crtw  V.  Williams 437 

Crowell  V.  Maughs 545 

Crowinshield's  Case 56 

Crowley  v.  City  R.  R.  Co 162 

Cramp  v.  United  States  M.  Co. .  54 
CnlbertsoD  y.  Lucky 795 


VAOI 

Cummings  v.  Leiffhton 64 

Cumminss  v.  Wifion 766,  767 

Cunningham  v.  Parks 59 

Cunningham  v.  Patton 737 

Cunningham  v.  SmiUi 289 

Curd  V.  Wallace 466 

Curtis  V.  Moore 52 

Curtis  V.  Patterson 201 

Custar  V.  Qas  Co 58 

Cutler  V.  How 102 

Dabbert  v.  Insurance  Co.  ....••.     66 

Daegett  v.  Shaw *.....     70 

DahUnan  v.  Hammel 262,  263 

Daily  v.  New  York  etc.  R.  R.  Co.  5C5 

Daily  v.  Railroad  Co 70 

Dalay  v.  Rice 125 

Dale  y.  Roosevelt 288 

Daley  v.  Railroad  Co 494 

Dalton  V.  Solly 380 

Dana  v.  Jackson  St.  Wharf  Co. .  653 

Dane  v.  Derby 333,  344,  389,  414 

Danforth  v.  Pratt 437 

Danforth  v.  Thompson. 727 

Daniels  v.  Brown 139 

Daniels  v.  Potter 56 

Daniel  v.  Robinson. 252 

Darling  v.  Bryant 71,  72,  245 

Darstv.  Bates 258 

Davenhill  V.  Fletcher. 396 

Davidv.Ryan 122 

Davidson  v.  Graham 642 

Davidson  v.  Kej^es 515 

Davidson  v.  Smith 240 

Davidson  v.  Waldron. 426 

Davidson  v.  Wallace 767,  708 

Davies,  In  re 334,337,341 

Davies  v.  Huebner 740 

Davies  v.  Pierce 70 

Davis  V.  Alden 122 

Davis  V.  Burton 288^  289 

Davis  V.  Campbell 72 

Davisv.aark 603 

Davis  V.  Davis 139 

Davis  V.  Drew 54 

Davis  V.  Duffie 114 

Davis  V.  Garr 763 

Davis  V.  Hudson 668 

Davis  V.  King 767 

Davia  V.  Miller 587,  590 

Davis  V.  Packard 726 

Davia  V.  Pawlette 383 

Davis  V.  People 788 

Davisv.Tift 257 

Davis  V.  Wiley 259 

Davisv.WiUan 643 

Davis  V.  Wiuslow 653 

Davis  V.  Zimmerman 71 

Daws  V.  Glasgow 378 

Dawson,  £x  parte 666 

Dawson  v.  Compton 335 

DawsoD  V.  Merchants'  etc.  Bank.  432 
Day  V.  Patterson 672 


22 


Cases  Cited. 


TAOK 

Dayton  t.  Lynes 424»  425,  431 

Dean  ▼.  Brown 684 

Dearborn  v.  Parka 262,  263 

Dccatar  v.  Fiaher 595 

Deck  V.  Gerke 224 

Decker  v.  Somaraet  M.  F.  L  Go.  625, 

027,528 

De  Cordova  ▼.  Smith 445 

Decuir  v.  Ferrier 257 

Deo  V.  Downs 254,  259 

Delano's  Case 339,  340,  345 

Delgcr  ▼.  Jolinson 90 

Deliesseline  v.  King 431 

Demarest  V.  Willard 119 

Demarest  V.  Wynkoop 156 

De  Medina,  In  re 344 

Demeritt  v.  Bickford. . .  .256,  259,  260 

Doming  v.  Carrington 72 

Den  V.  (Jeiger 378 

Denton  v.  Jackson 736 

Denton  v.  State 67 

Dcringer,  Matter  of 340 

Derringer  v.  Plate 90,  277 

Dea  Moines  v.  Marker 740 

Des  Moines  v.  Hinkley 793 

Despard  v.  Walbridge 798 

De  Uprey  v.  De  Uprey 150,  152 

Dentschv.  Abeles 118,  1:21,  124 

Devaynes  v.  Noble 310,  312 

Devling  v.  Little 58 

Devol  V.  Mcintosh 672 

Dew  ▼.  Van  Ness 605 

De  Walt  V.  Hartzell 252 

DWolf  V.  Rabaud 252,  253,  255 

Diamond  v.  Lawrence  Co 384 

Dickens's  Case 336,  3.39 

Dickes  v.  State 65 

Dickinson  v.  Diistin 341 

Dickinson  V.  WiUiama 767 

Dickson  v.  Worcester 628 

Digby  y.  Atkinson 123 

Diggs  V.  Maury 120 

DiDard  V.  Scruggs 53 

Dilleber  v.  Insurance  Co 68 

Dillman  v.  Cox 633,  634 

Dillon  V.  Brown 152 

DUlon  V.  State 337 

Dinkelspiel  v.  Wiedero 162 

Diversy  t.  Kellogg 213 

Divver  ▼.  McLaughlin 105 

Dobbin  v.  Hubbard 640 

Dobbs  V.  Justice 54 

Dock  T.  Boyd 258,  261 

Doe  y.  Arkwright 58 

Doe  y.  Campbell 71 

Doey.  Collins 702 

Doe  y.  Eslaya 737 

Doe  y.  Hawkina 72 

Doey.Meux 123 

Doe  y.  Payne 70 

Doe  y.  Pettett 71 

Doe  y.  Rickarby 70 

Doey.  Sutton 123 


Doe  y.  Webber 65 

Doe  ex  denL  Robinson  y.  Ptokar  407 
Doe  ex  dem.  Troo^ton  y.  Roe. .  472 

Dolson  y.  Saxton 429,  432,  436 

Donaldson    y.    Minurippi    etc. 

ILR. 400,494,696 

Donlin  y.  Hettinger 461 

Donnell  y.  Jones 283 

Donnelly  y.  Corbett 238,  240 

Dooley  y.  Fire  and  Marine  Ins. 

Co 689 

Doorman  y.  Jenkins. 58,  61 

Dorian  y.  Sammis 288 

Dom  y.  South  worth  Mfg.  Co. . . .     73 

Dorr  y.  Harkness 122 

Dorr  y.  Munsell 288 

Dorrancey.  Commonwealth.. 431,  436 

Dougal  y.  Frost 438 

Dougherty  y.  Snyder 199 

Douglas  V.  Fulda 472 

Douglas  y.  Baker. .  425,  426,  433,  437 

Doupe  V.  Genin 1 18 

Dow  y.  Swett 255,  259 

Doyle  V.  Clark 70 

Doyle  y  .Continental  Ins.  Co.  637,  538 

Doyle  V.  White 261,  262 

Drayton  y.  Marshall 208 

Dred  Scott  Case 239 

Drohm  v.  Brewer 594 

Dubois's  Appeal 453 

Ducat  V.  City  of  Chicago.522,  537,  539 

Dudley  v.  Mayhew 726 

Duf olt  V.  Gorman 254 

Duling  y.  Johnson 68,  636 

Duncan  v.  Sylvester 142 

Duncombo  v.  Prindle 717 

Dunham  y.  Drake 114 

Dunlap  V.  McNeil 672 

Dunlop  V.  Gregory 191 

Dunn  y.  People 785 

Dunnegan  v.  Byers 380 

Dunphy  v.  Whipple 438,  439 

Dupliex  y.  De  Koven 156 

Dupuy  V.  Shear 215 

Durant  v.  Allen 251,  262 

Durant  v.  Palmer 124 

Durham  y.  Arledge 251,  252 

Durley  v.  Davis 579 

Duryea  v.  Burt 108 

Dutton  y.  Gerrish 118 

Dutton  y.  Pailaret 363 

Dutton  y.  Strong 648,  650 

Dutton  V.  Warschauer 472 

Dyer  V.  Pearson 402 

E.,  In  Matter  of 334,  344 

Eagle y.  Bucher Ill 

Eagle  y.  Eichelberger 246 

Eagle  V.  Swayze 121 

Eagle  Mowing  etc.  Co.  v.  Shat- 

tuck 255,258 

EarficlJ  V.  Britt 525 

Early.  De  Hart 629 


Cases  Cited. 


28 


PAOB 

Cwl  T.  Topper G6 

tSamt  T^nneHM  B.  R.  Col  ▼.  Dog- 

gaa 60 

iilast  Tenneesee  ft  O.  K.  R.  Co.  v. 

Maloy 61,  62 

Eartem  R.  R.  Co.  ▼.  Benedict. .  .229, 

234.234) 

£astman  ▼.  Bennett 55,  5S 

Kaatman  t.  Plumer 539 

£blmv.  MiUer 119 

Eckery.  Bohn 262 

Eckert  ▼.  Cameron 586 

£ckert  V.  Lewis 674 

Eckman  v.  Brash 254,  255 

3Sddy  Street  Foundry  v.  Camden 

Ins.  Co. 753 

Edenfield  v.  Oanaday. 253 

£dger  v.  Board  of  Commiflsioners 

of  Randolph  County 719 

JSdgar  V.  McAm 68 

Edin^ton  v.  Insurance  Co, 68 

Edmison  v.  Asleson 119 

Edwards  V.  Daly 792 

Edwards  ▼.  N.  Y.  etc.  R.  R.  Ca.  124 

Edwards  V.  Railroad  Co. 118 

Eld  V.  Gorham 717 

Elder  v.  Dwight  Mfg.  Co. 726 

Eldridge,  In  flatter  of 337,  342 

Eldridgev.  Kay 215 

Elkins  V.  McKean 61 

Elliott  ▼.  Aiken 119 

Elliott  V.  Van  Buen 66^  525,  528 

Ellis  y.  Bnzzell 625,527 

Ellis  ▼.  Dempsey •    56 

Ems  V.Hull 200 

ElUs  V.  lindley ;•  525 

Elmore  v.  Hill.. ..424^  420^  426,  432, 

440,441 

Elflon  T.  Spraker 257 

Elston  V.  Piggott 767 

Ely  ▼.  Ely 121,  122 

Elyy.Wilcox 776 

Emerio  ▼.  Alyamdo 152 

Emerson  ▼.  Patridgo 383 

fimerso&y.  Slater 256,258 

Emerson  T.  Udall 446 

Emmons  y.  Oupenter 674 

Enoe  y.  Tnttle 58 

Snsminger  y.  People 654 

Entwhistle  y.  Feighner 61,  67 

Erie  R^  Co.  y.  State. 536,539 

Erlinger  y.  Bonl 679 

Erwiny.Scott 436 

Estabrook  y.  Gebhart 252 

Estate  of  HoUowbuh 252 

Estes  y.  Carter 779 

Evans  y.  Mason 252 

Kyans  y.  Xhorston 432 

EyaosyiUe  y.  EyansyiUe  Gaslight 

Col 654 

Eyaasyfllo  y.  Morris 709 

Sveretl  w.  Cbntinental  Ins.  Co.  •  751, 

752 


Ewarty^Strert 117 

Eyre y.  Everett. .••••••••••••••  805 

Faas  y.  O'Connor 461 

Fail  y.  McArthnr 66 

Fair  v.  Manhattan  Ins.  Co. 753 

Fairlie  v.  Hastings 72;  7S 

Fallon  V.  Chideater 768 

Fallowes  v.  Taylor 288 

Farley  v.  aeveland. . .  .250;  251,  268w 

262,263 

Farlinv.  Sock 334 

Farmers'  and  Merchants'  Ins.  Co. 

V.  Harrah 5^  537 

Famham  v.  Davis 254 

Farnum  v.  Blackstone  Canal  Cor* 

poration 606 

Fftrrarv.  Winffate 433,434 

Farrington  v.  WiUon 668 

Favrot  v.  MeUler 120 

Fay  V.  Harlan 66 

Feagan  v.  Cuneton 64 

Fearn  V.  Shirley 199 

Fears  v.  Story 257 

Folchv.  Bugbee 241 

Fell  V.  Young 461 

Fellowcs  V.  Williamson 60 

Fellowsv.  Smith 70;  72 

Felts  v.  Amidon 63,  65 

Fenn  v.  Dugdale 590 

Fenton  v.  Montgomery 121 

Fcrgusson  v.  Brent 118 

Ferraria  v.  VasconceUos 464 

Ferrell  V.  Marwell 250 

Fessenden  v.  Willey 241 

Fetridge  v.  Wells 83 

Few  v.  Perkins 123 

Fielder  v.  Starkin 556 

Fieldsv.  HoUand 310 

Fields  v.  State 340 

Fifield  v.  Richardson 68,  59 

Filer  V.  Railroad  Co. 67 

Fillebrown  v.  Grand  Trunk  Ry. 

Co 644 

Filley  v.  Duncan 748 

Findly  v.  Hmde 744 

Finniflnm  v.  Jarvis 424^  440 

Fire  Department  v.  Noble 639 

Fire  Department  v.  Wri^t 539 

Fire  Department  of  Milwaukee  v. 

Heffenstein 537,  639 

Firemen's  Benevolent  Association 

v.  Lonnsbury 536,  537 

First  National  Bank  v.  Pettit.   .  510 

Fischer  v.  Eslaman 579 

Fish  V.  Chapman 117 

Fish  V.  Thomas 260,  257,  258 

Fisher,  Ex_parte 339 

Fisher  v.  Beckwith 261 

Fishery.  Gordan 424,  426 

Fisher  v.  Johnson 690 

Fisher  V.  ThirkeU 128 

Fisher  v.  Wilmoth 672 


24 


Cases  Cited. 


TAQM 

Fuke  ▼.  Eldridgo 229 

Fitch  ▼.  OorneU 462 

Fitch  y.  Pacifio  R.  R.  Co. 609 

Fitchburg  R.  R.  Co.  r.  Charles- 
town  etc.  Ins.  Co 752 

Fitzgerald  y.  MorrisBey 258 

Fitzgibbon  y.  Quinn 167 

Flagg  y.  Inhabitants  of  MiUbory  709 

Flags  y.  Worcester 628 

Flanders  y.  Maynard 52 

Fleming,  Ex  parte 326 

Fleming  y.  Easter 262 

Fletcher  y.  Bradle7.425. 435,  436,  438 

Fletcher  y.  I>aingerfield 334 

Flinn  V.  McKinley 769 

Flinii  y.  St.  John 426 

Flint  V.  Transfer  Co 53 

Flynn  y.  Railroad  Co 602 

Flynn  y.  State 67 

Fo^rg  y.  Child 73 

Follansbee  y.  Johnson 253 

Folsom  y.  Brawn 525,  526,  527 

Foote  y.  Nichols 592 

Force  y.  Gardner 424,  430,  431 

Ford  y.  Haskell 59 

Ford  y.  Wilson 209 

Fords  y.  Vance 745 

Forrest  y.  Hunt 173 

Forshee  y.  Abrams . . . . , 525 

Forsyth  y.  Campbell 427 

Forsythe  y.  Beyeridge 455 

Forward  y.  Pittard 116 

Fowler  y.  Bums 79 

Foshay  y.  Ferguson 284 

Foster  y.  Bott 121 

Foster  y.  Napier 263 

Foster  y.  Pierce 660 

Fo3ter  y.  State 68 

Foster  y.  Trenary 793 

Fouche  y.  Brower 374 

Fouke  y.  Fleming 717 

Fountain  y.  West 625 

Fowler  y.  Morrill 451 

Fox  y.  Gardner 166 

Fox  y.  Minor 195 

Frame  y.  August 252,  254,  262 

Frankhmd  y.  Hallowell 152 

Franklin  y.  Brown 124 

Franklin  y.  Fish 628 

Frazier  y.  Harris 684 

Freake  y.  Cranefeldt 155 

Freeman  y.  Curtis 221 

Freeman  y.  Fleming 728 

Freeman  y.  Freeman 527,  528 

French  ▼.  Janris 689,  590 

French  y.  Kemp 432 

French  y.  Marstin 102 

French  y.  State 760 

French  y.  Teechemaker 94 

French  y.  Willet 427,428 

Fretwell  y.  Stacy 305 

Frendenatein  y.  MoNiar 433 

Frets  y.  Boll 725,726 


Frinky.  Cos fiS;  67 

Frisby  y.  Ballaaoe 221 

Frizaell  y.  HaUe 452^ 

Froman  y.  Froman 744 

Frost  y.  Brisbin 241 

Frost  y.  Dougal 42& 

Frye  y.  Bank  of  Illinois 105 

FuUman  y.  Adams 251 

Fuller  y.  Adams 262 

Fuller  y.  Duren 250 

Fuller  y.  Hooper 229,  234 

FulweUer  y.  Hughes 380 

Furbish  y.  Goodnow .,•  -251,  262 

Gager  y.  Watson 44^ 

Gamsy.  Downs 426^  431 

Gale,  In  re 33& 

Galena  etc.  Packet  Co.  y.  Rock 

IslandBridge 72& 

Galena  etc  R.  R  Co.  y.  Fay 61 

Galena  etc.  R  R.  Co,  y.  Rae. . . .  494 

Gallahery.  State. 67 

Galliano  y.  Pierre 368 

Gallup  y.  RobiQSon 430,  438 

Galyeston  y.  Barbour. 6& 

Gamble  y.  Johnson 64 

Gambrilo  v.  Doe 762 

Gannon  y.  Hargadon 628,  629 

Gans  y.  Renshaw 445 

Gansony.  Tifft 121 

Garabaldi  y.  Shattuok 209 

Garber  y.  State 6S 

Garland,  Ezparte 334 

Gardner  y.  £aae • 166 

Gardner  y.  Maynard 688^  689 

Gardner  y.  People 65 

Gamer  y.  Hudgins 258^  259 

Garrard  y.  State 6& 

Garretson  y.  Vanloom. 44j^ 

Garrett  y.  Hamblin 4S5,  435 

Garrison  y.  Sayignao •  472 

Garside  y.  Trent  etc.  Nay.  Co..  772 

Garth  y.  Howard 72,  73 

Gashwiler  y.  Willis 627 

Gassies  y.  Balloa • 239 

Gates,  In  re 340,  345 

Gay  y.  Winter 161 

Geiger  y.  Brown 156 

Genesee  Chief 725 

Gentry  y.  Gentary 766 

George  y.  Thomas 63,  64 

Georgia  Ice  Co.  y.  Porter 379 

Gerald  y.  Bunkley 180 

Gerrish  y.  Brown. 653 

Gerzebek  y.  Lord 129 

Ghormley  y.  Young 154 

Gilbert  y.  Vachon 709 

Gibbs  y.  Lmsley 757 

Gibson  y.  Crehore 766 

Gibson  y.  Goldthwaite 367 

Gibson  y.RoU 461 

GUbert  y.  Gilbert. 66^76 

GUchristy.  Bale « ....60,  66,  68 


Cases  Cited. 


25 


PAOB 

Ofles  ▼.  WilliamB 28U 

Oilliat   ▼.    Pawtucket   etc.    Ida. 

Co. 651 

Gilmaa  v.  Gilman 241 

Gilman  v.  HnnnewcU 277 

Gilman  v.  Lockwood 238 

Gilman  v.  Thompson 461 

Gladden  ▼.  Dozier. 435 

Glanton  v.  Griggs 377,  380,  382 

Glascock  V.  Ashman 437 

Glendy  v.  Lanning 684 

Glickauf  v.  Maurer 120 

Glyn  V.  Soares 746 

Gold  V.  BaUey 446 

Goldsmith,  Estate  of .666,  667 

Goldsmith  v.  Home  Ins.  Co.  .537,  538 

Golliher  v.  Commonwealth 775 

Goodv.  Martin 93 

Goodale  v.  District  Court 152 

Goodnow  V.  Wilburd. 438 

Goodrich  v.  Gordon 513 

Goodrich  V.  Reynolds 98,  763 

Goodrich  V.  Starr 437 

Gooeins  y.  Gilmore. 107 

Gordon  v.  Parmelee 525,  528 

Gordon  y.  Waasey 588^  589 

Gorham  y.  Canton 60 

Goring  y.  Edmonds 305 

Gormky  y.  Sanf ord 620 

GosBom  y.  Donaldson 768 

Gongery.JoUy 643 

Gonldy.  HUL 641,  642 

Goyemor  y.  Campbell 430^  441 

Goyemor  y.  Ridgway 180 

Goyemor  V.  Wiley 180 

Gower  y.  Carter 762,  763 

Grable  y.  Margraye 592 

Grace  y.  Mitchell 205 

Graham  y.  Anderson 583 

Graham  y.  Mason 255,  258 

Grand  Rapids  etc  R.  R.  Co.  y. 

Hontley 67 

Grandy  y.  Mcpherson 54 

Granger,  In  Matter  of 338 

Grant  y.  Denel 285 

Grant  y.  Dnane 766 

Grant  y.  Kidwell 587 

Grant  y.  Lewis ....245,  246 

Grant  V.  Wolf 266 

Grattan  y.  Grattan 636 

Grayenor  y.  Woodhouse 136^  137 

Grayes   y.   American    Exchange 

Bank 587 

Grayes  y.  Berdan 122 

Gray  y.  Barton 288 

Gray  y.  Doofiherty 473 

Gray  y.  Goodrich 62,564 

Gray  y.  Handkinson 289 

Grayy.  McLaoghlin 66^67 

Grayy.People 479 

Greaaons  y.  jDaTis 721 

Great  Western  B.  R.  y.  Willis. .     75 
Greeny.  Bedell 67 


VAOS 

Green  Bridge  R.  R.  Co.  T.  Brink- 
man 60S> 

Green  y.  Coyillaad 445 

Green  v.  Estes 25iV 

Green  y.  Garrington 776> 

Green  y.  Jones 430 

Green  y.  Lowell 425,  437,  440 

Green  y.  Randall 252,  253 

Greenfield  y.  People 63 

Greenlee  y.  Gaines 44<> 

Greenmau  y.  Cohee 084 

Greenman  y.  Haryey 4G2 

Cregg  y.  Crawford 430 

Gregory  y.  Brooks 283^ 

Gregory  y.  Ford 446 

Gregory  v.  Taber 115 

Gresham  y .  Crossland 370 

Gridley  y.  City  of  Bloomington . .  123, 

124 

Gridley  y.  Sumner 251,  252 

Grier  y.  McLendon 668 

Griffin  V.  Chubb 285 

Griffin  y.  Cleghom 65 

Griffin  y.  Montgomery  R.  R.  Co.    73 

Griffin  y.  Reia 703 

Grigsby  y.  Burtnett 214 

Grimes  y.  Piersol 674 

Grimmett  y.  Witherington 666 

Grist  y.  Forehand 666,  667 

Griswold  v.  Davis 687 

Griswold  v.  Johnson 142 

Griswold  v.  Steamboat  Otter. . . .  727 

Groesbeck  y.  Seeley 378 

Groome  y.  Lewis 115 

Groves  y.  Marks 684 

Groves  v.  McGahee 679 

Grubb  y.  Clayton 154 

Guilford  y.  Sims 335 

Gutchins  y.  People 477 

Gutteridge  y.  Munyard 121 

Guy  y.  McLean. 288,  289 

Gwennell  y.  Earner 124 

Habersham  v.  Savannah  etc.  Canal 

Co. 411 

Hadley  v.  Carter 61,  68,  69 

Hafan  v.  Providence  etc.  R.  R. 

Co 594,595 

Hagerstown  v.  Adams  Express  Co.  494 

Haggart  v.  Morgan 241 

Haggerty  v.  Palmer 373 

Hague,  In  re 342 

Hahnemannian  Life  Ins.  Co.  v. 

Beebe 636 

Haight  v.  Haight 52 

Hake  v.  Solomon 258 

Hale  y.  Hale 763 

Hale  y.  New  Jersey  Steam  Navi- 

mtion  Co. 233 

Hedev.Stuart 262 

Hale  y.  Taylor 66 

Haleys  y.  Williams 849 

Halford  ▼•  Dnnnett 121 


^6 


Caabs  Cited. 


i\ 


flail  T.Baniea ^TJ 

llall  ▼.  Benner 135 

HaUv.  Bndbofy S7 

OiUt.  Bailer 134 

HaUT.HaU 366 

Hall  T.  ^^«*^*i*>« 93 

UaUv.  MataalFinloaLGoL....  W2 

UaUT.SoulA 255 

HaUr.  State 65 

fiallT.  Steamboat  Cow 67 

HaU  ▼.  Wybonm 156^  157 

HaUv.  Young 70 

HaUenback  v.  Whitaker 378 

Hallett  ▼.  Lee 424,  426,  429,  433 

Hakeyv.  Blood 766 

Hamar  y.  Medsker 640 

Hamilton  ▼.  Berry 50 

Hamilton  y.  Carthage 625 

Mamiltoa  y.  Doolittle 6j»3 

Hamilton  y.  Marsden 135 

Hamiltoa  y.  Maxsh 433 

Hamilton  y.  State 52 

Hamiltoa  y.  Watson 300 

Hamlin  y.  Parkins 798 

Hamlyn  y.  Nesbit 630 

Hammatt  y.  Emerson 73 

Hammond  y.  Woodman 760 

Hampton  y.  Speckenagle 446 

Hanurahan  y.  O'Reagan 118 

Handy  y.  Johnson 52 

Hanger  y.  Fowler 452 

Hanley  y.  Gandy 484 

Hanna  y.  McKenzie 288 

Hannay  y.  Stewart 72 

ILanoyer  R.  B.  Co.  y.  Coyle 59 

Hansbrongh  y.  Hooe 398 

Hansford  y.  Elliott 154 

Hanson  y.  Armstrong •  473 

Happy  y.  Mosher 70 

Harbison  y.  Shook 524 

Hardin  y.  Hardin 325 

Hardiny.Kirk 683 

Hardin  y.  McFarlan 559 

Hardin  y.  Osborne 583 

Harding  y.  Larkin 555 

Hargraye  y.  Penrod 423,  424»  440 

Harmg  y.  Kauffman 90 

Harlan,  Estate  of 1 15 

Harlan  y.  Bemie* 175 

Harmon  y.  Learned 620 

Harness  y.  Harness 63G 

Harrall  y.  SUte 68 

Harrer  V.  Walner 504 

Harriman  y.  Stowe.58,  58^69,  61,  66, 

67 

Harriay.  Baker 399 

Harris  y.  Canadian  Ins.  Co 752 

Harris  y.  Colboum 121 

Harris  y.  Harris 288,289,681 

Harris  y.  Heackman 121 

Harris  y.  Jones 121 

Harris  r.  Makepeace 702 

Harrisy.  Murfree 424,  437 


Hazniigfeott  T.  Edwudi 


.  653 


Hazriaon  T.  Handley 173 

Harriaon  y.  HaRiaaa 66^  767 

Hazriaon  y.  Sawtel 257 

HazriKB  y.  State 161 

Hart  y.  Eyana 72 

Harty.  Powell 65 

Hart  y.  Windsor 118 

Hartford  etc.  Steamboat  Cd.  t. 

Mayor  etc 119 

Hartford  Ins.  Co.  y.  Furiah 753 

Hartley  y.  Cammings 190 

Hartley  y.  Vamer 260 

Hartwell  y.  Kingsley 79 

Haryey  y.  Cubbedgo 370 

Haryey  y.  Jacob 114 

Harvey  y.  Richartls 665 

Harwell  y.  Worsham 424 

Harwood  v.  Kirby 147 

Hascall  y.  Madison  Uniyersity..     79 

Haskell  y.  Scott 690 

Hasselman  y.  Lowe 703 

Ha^inger  y.  Newmaa 260 

Hatch  y.  Sannders 440 

Hathaway y.  Freeman..... 425 

Hathom  y.  Maynard 372 

Hatfield  y.  Gano 779 

Hatfield  y.  McWhorter 367 

Hayen  y.  Brown 73 

Hayerly  y.  Morcor 257 

Hawk  y.  Ridffway 692 

Hawralty  y.  Warren 221 

Hayden  y.  Bradley 118,  120,  123 

Hayden  y.  Weldon 254 

Haynes  y.  Leppig 71 

Haynes  y.  Nice 252 

Haynes  y.  Rutter 52 

Hays  y.  Carr 684 

Hays  y.  Kennedy 118 

Hays  y.  State 785,  786,  788 

Hayward  y.  Yoimg 190 

Haywood  y.  Collins 461 

Hazard  y.  Day 709 

Heard,  Ex  parte 668 

Hearny.  Parker 426,432,436 

Heath  y.  Dendy 396 

Hefferlin  y.  Sinsinderfer 237 

Hellman  y.  Spielman 439 

Helms  y.  Chadboume 462 

Helms  y.  Keams 672 

Hendricks  v.  Robinson 261,  262 

Henly  y.  Fraaklin 553 

Henry  y.  Commonwealth. .  .424,  430, 

431 

Henry  y.  Warehouse  Ca 52 

Herdman  y.  Short 458 

Herrod  y.  Blackburn 445 

Herron  y.  Herron 395 

Horyey  v.  Andland 290 

Hester  y.  Commonwealth 68 

Hexter  y.  Knox 120 

Heymann  y.  Conningham* 439 


I 


Cases  Cited. 


Cicki  T.  OoIeniMi 209 

Hieks  T.  OililsnleeTe 634 

TTickenbothamT.  BUeklsdgo....  462 

3iickiiiaii  ▼.  Dudley 667 

Highways  ▼.  KowcOl 650 

Uihuy.  Peck 151 

Hill  V.  Brinkley 451 

Gill  V.  Frost 253,254 

fiill  V.  Jamieson 162 

Hillv.  Pratt 425,434 

lIQlv.  Proctor 53 

Hillv.  State 659 

Hillv.  Wait 428,429 

Hillerv.  Collins 90 

Hilliard  V.  Gas  Coal  Co. 122 

Hillier  v.  Allegheny  Co.  Mat.  Ins. 

Co 468 

HilU  V.  Goodyear.   525,  528 

Hinde  V.Gray 190 

fiinman  v.  Borden 425 

Hipp  v.  Crenshaw 767,  768 

Hirst,  In  ro 343 

Hiss  V.  Bartlett 414 

Hitchcock  V.  Burgett 61 

Hitchcock  V.  North 285 

Ilitiierv.  Ege 121 

Hoa<;y.  Warden 440 

Hobson  V.  Watson 448,  454 

Hodgson  V.  Lvnch. .« 424 

Hodgson  V.  Macy 634 

Hod^don  V.  Wilkins 432,437 

fiodson  V.  Davis 640 

Hocn  v.  Simmons 445 

Hoffman  v.  Connor 566 

Hoffman  v.  Livingston 79 

Hoffman  v.  Weetem  M.  &  F.  I. 

Co 525,527 

Hoggatt  V.  Thomas 257,  259 

HoUev.  BaUey 252,  258 

Holbrook  V.  St.  Paol  F.  &  M.  I. 

Co 751,752 

Holderbansh  T.  Turpin 255 

Hollins  V.  Mallard 79 

Holloway  v.  Memphis  eto.  R.  R. 

Co 627 

Hollowbash,  Estate  of 252 

Holm  V.  Sandberff 256 

Holmes  V.  Wakefield 494 

Holterhoffv.  Mead 768 

Holtzapple  v.  Phillibaaer 737 

Homan  v.  Boyce 59 

Home  Ins.  Co.  v.  Davis.536,  537,  538 

Homer  v.  Ashford 190,  191 

llook  V.  Mowre 789,  795 

Hook  V.  White 93 

Hooker  v.  Eagle  Bank. 486,  793 

Hooker  v.  Russell 254 

Hooper  v. Wells,  Fargo,  &  Co. .  .  557 

Hope  Ins.  Co.  v.  Boardman 531 

Hopkins  v.  Richardson 65 

Hopkins  v.  Farwell 588 

fiopkinson  v.  Buckley 376 

Hopponv.  Doty 766 


TAam 

Horn  T.  BniT..«a •««*««««,«8i^i  260 

Horr  ▼.  Barker 403 

Horaefall  V.  Testar 123 

Horton  v.  Smith 76 

Horsford,  Matter  of 666^  667 

Hoeley  v.  Brooks 592 

Hoemer  v.  Sargent 151 

Hotchkiss,  In  re 345 

Hofoghv.  Canb^ 462 

Hongh  V.  Dickinson 625^  628 

Hongh  V.  Doyle 462 

Hongh  V.  Hammond 473 

HoQghton,  In  re 834^  845 

Houghton  ▼.  Leea 290 

Houghton  V.  Mannfaotiiren'  F. 

Ins.  Co. 751 

House  V.  Metcalf 124 

House  V.  State 57 

Houston  V.  Deloach 365 

Houston  etc.  R.  R.  Co.  v.  Shafer    67 

Hovey  v.  Chase 245,  260 

Howard  v.  Doolittle 118 

Howard  v.  Durand 90 

Howard  v.  Kennedy 170 

Howarth  V.  Warmser 418 

Howe  V.  Ilartness 92 

Howe  V.  Howe 68 

Howe  V.  Jones 793 

Howev.  Plainfield 66 

Howell  V.  Field 261 

Howell  V.  Hartford  F.  L  Ca,.. ..  525 

526 

Howell  V.  Howell 72 

Howeth  V.  Anderson 118,  121 

Hoyv.Holt 125 

Hoyle  V.  Jones 166 

Hoyt  V.  Sprague 666,  668 

Hubert  V.  Trinity  Church 737 

Hubbard  V.  Williams 383 

Hubbell  V.  Canady 474 

Huckabee  V.  Billingily 684 

Huerstal  v.  Muir 205 

Huffman  v.  Cauble 690 

Hughes  V.  Creyon 263 

Hushes  v.  Vanstone 121 

HuUv.Bums 125 

Humes  v.  CBrran 72 

Humphreys  v.  McCall 766 

Hunnicutt  v.  Peyton 53,  72 

Huntv.  Hoyt 594 

Hunt  v.  People 67 

Hunt  v.  Rousmanier 680 

Hunter  v.  Phillips 424,  425,  426, 

432,434 

Hunter  v.  Randall 351 

Huntington  v.  fi[noz 233 

Hunt'sCase 821,824 

Hurt  V.Evans 71 

Hutchins  v.  Ruttan 424,  435,  437 

Hutchinson  v.  Kelly 246 

Hutchinson  V.  Lord 870^893 

Button  V.  Parker 

Hyde  v.  Palmer 


28 


Cases  Cited. 


PAQB 

Hyde  ▼.  Trent  and  Meney  Nav. 

Co 772 

Hyde  Park  v.  IngalU 659 

Hydom  v.  Gashman 72,  73 

Hynman  v.  Washington 335 

Ulinoia  Cent.  R.  R.  Co.  t.  Alex- 
ander   773 

Ulinoia  Cent  R.  R.  Co.  v.  Frazier.508, 

509 

Illinois  Cent  R.  R.  ▼.  Mills 606 

Illinois  Cent  R.  R.  Ca  ▼.  Niinn.608, 

609 
niinoiB  Cent.  R.  R.  Co.  ▼.  Reedy.  493 
Illinois  Cent  R.  R.  Co.  v.  Trous- 

tine 73,74 

Illinois  R.  R.  V.  Sntton 66,  G7 

Indianapolis  ▼.  Gkston 695 

Indlanopolis  etc.   R.   R.  Co.  t. 

Morris 487 

Indianapolis  R.  R.  v.  Anthony. 60,  61 

IngersoU  v.  Baker 254 

IngersoU  v.  IngersoU 462 

Ingersoll  ▼.  Mangam 462 

Ingraham  v.  Baldwin 135 

Ingram  y.  State 68,  72 

Iiu^erson  ▼.  Rankin 124 

Ii^abitants  of  Redfield  t.  Shaver  313 
Inhabitants  of  Warren  ▼.  Inhab- 
itants pf  Thomaston 241 

Innis  ▼.  Steamer  Senator 65,  72 

Insnrance  Co.  ▼.  Morse 638 

Insoranoe  Co.  ▼.  Mosley.  ..66,  68,  69, 

66 

Insnrance  Co.  ▼.  WoodmfF 73 

Iowa  Loan  and  Trost  Co.  v.  King  748 

Irwin  ▼.  Dizion 660,  704 

Isenhart  ▼.  Brown 396 

Ivej  ▼.  Colquitt 432,  436,  441 

Jackson  ▼.  Ayres 134 

Jackson  T.  Caerden 138 

Jackson  ▼.  Dieffendorf 208 

Jackson  v.  Haabroack 472 

Jackson  v.  Jackson 636 

Jackson  ▼.  Kniffen 664 

Jackson  v.  Lagrere. 488 

Jackson  ▼.  Cits 208 

Jackson  v.  Rightmyre 208 

Jackson  v.  Rowland 798 

Jackson   ▼.   Sacramento   Valley 

R.  R.  Co 773 

Jackson  v.  Spear. 138 

Jackson  v.  State 60,  343 

Jacksonville,  N.  W.,  ft   8.  K 

R.  R.  Co.  V.  Coz. 629 

Jacobs  V.  Porter 767,  768 

Jacobs  V.  Shorey 66 

Jaffe  V.  Hartean 118 

Jaones  v.  Areeon 79 

JenSBrson  Ca  v.  Fos 687 

JefferaoQville  v.  Looiivill«  Ferry 

C*. 653 


Jeffersonville  eto.  VL  B^  Go.  t. 

Hendricks. 65& 

Jefferys  v.  Jefferys 290 

Jeffiries  v.  Laurie 334,  336,  342 

Jenkins  v.  Long 98 

Jenner  v.  Jolifie 180 

Jennings  V.  Blocker 68 

Jennings  v.  Fisher 326 

Jennings  v.  Gray 456 

Jennings  v.  Pennsylvania  R.  R. 

Co 609 

Jennings  v.  Van  Schaick 125 

Jennison  v.  Parker 652 

Jennison  v.  Stafford 627 

Jepson  V.  Patrick 392 

Jessen  v.  Sweigert 124 

Jessup  V.  Johnson 790 

Jewell  V.  Jewell 63^  69 

John  V.  Hatfield 674 

Johnstone  v.  Beattie 600 

Johnson  v.  Agiicnltand  Ins.  Co.  625, 

626,627 

Johnson  v.  Brown 209 

Johnson  v.  Collins 611 

Johnson  v.  Canmiins 461 

Johnson  v.  Dixon 121 

Johnson  v.  Evans 440 

Johnson  v.  Hopkins 730 

Johnson  v.  Johnson 152,  458 

Johnson  v.  McKee 60 

Johnson  v.  Oppenheim 118,  119 

Johnson  V.  Planters' Bank 313 

Johnson  v.  Sherwin 65 

Johnson  V.  State 63,  60 

Johnson  v.  Twi^ 728 

Johnson  v.  Wai? 73 

Johnson  v.  Wiseman 798 

Jones's  Case 480 

Jones  V.  Berkshire 770 

Jones  V.  Broadhnrst 689 

Jones  V.  Brownfield 63 

Jones  V.  Chiles 202 

Jones  V.Clark Ill 

Jones  V.  Commercial  Bank 440 

Jones  V.  CouQcil  Blufb  Bank. ...  613 

Jones  V.  Greaves 626,  628,  629 

Jones  V.  Hardesty 257,  258,  259 

Jones  V.  Kokomo  Building  Ass'n.  703 

Jones  V.  Lock 290 

Jones  V.  Moore 173 

Jones  V.  Nellis 567 

Jones  V.  State 65 

Jones  V.  United  States 312,  313 

Jordan's  Case 69,  62 

Jordan  v.  Fall  River  R.  R.  Co. . .  041 

Joyoe  V.  Commonwealth 60 

Joyce  V.  De  Giverville 1 18 

Joyce  V.  McAvoy 462 

Judge  of  Probate  v.  Hibbard....  668 

Judges  V.  People 828 

Judson  V.  Stephens 670 

Justice  V.  Tallman 268^  261 

Juxan  V.  Tottlmin 813 


Cases  Cited. 


29 


rAOB 

Kabns  ▼.  Frost 119 

Kalbfleiach  y.  Railroad  Co. 509 

Kalis  V.  Shattack 124 

Kane  y.  Haywood 334 

Eano y.  Hibernia  Ins.  Co.625, 626, 527 

Kaaffelt  y.  Bower 455 

Kanffman  y.  Grieaemer 628 

Kean  y.  Connolly 768 

Keany.DayiB 236 

Keane  y.  Cannoyan.184, 185, 186,  494, 

766 

Kearney  y.  Farrell 68 

Keating  y.  Spink 727 

Keegan,  In  re 335 

Kecler  y.  Taylor 190 

Keenan  v.  Commonwealth. .  .774,  784 

Keep  y.  Sanderson 370 

Keighler  y.  Sayage  Mfg.  Co. ....    90 

Kekewick  y.  Mannmg 290 

Kelley  y.  People 56 

KeUey  y.  Schupp 257,  258 

Kellogg  y.  Chicago  eto.  R.  B»  Co.  509 

Kelly  V.  Austin 798 

Kelly  V.  Campbell 58 

Kendall  y.  United  States 268 

Kendig  y.  Oyerhulser 525,  528 

Kennard  y.  Burton 67 

Kennedy  y.  Brent 425 

Kennedy  y.  Geddes 515 

Kennedy  y.  North  Mo.  R.  R.  Co.  593 

Kenney  y.  Fhillippy 54 

Kent  y.  Lawson 106 

Kent  V.  Walton 565 

Kent  Navigation  Co.  y.  Harley. .  305 
Keokuk  v.  Keokuk  Packet  Co. . .  727 
Kepler  y.  Klingensmith .  . . .  338,  341 

Kern  v.  liazlcrigg '690 

Kerr  v.  Willan 642 

Kessler  y.  Sonnebom 257 

Keyes  v.  Tait 736 

Keyscr  y.  Chicago  &  G.  T.  R.  Co.    74, 

75 

Kidder  V.  Parlin 436,439 

Kicrnan  y.  Germain 120 

Kilbum  V.  Bennet 60 

Kiliian  v.  Ashley 93 

Kimball  y.  Davis 435 

Kimball  y.  Reding 392 

Kimball  y.  Vroman 53 

Kincade  y.  Bradshaw 625,  527 

Kinchelow  y.  State 480 

King  y.  Carhart 380,  382 

King  y.  Edmiston 256,  260 

King  y.  Justices  of  Lancashire. . .  327 
King  y.  Justices  of  Wiltshire ....  327 

King  V.  Summitt 255,  260 

Kingy.  Upton 263 

King  y.  Wallace 376 

King  y.  Woodcock 61 

Kingsley  y.  Balcome 251 

Kirby  v.  Commonwealth 69,  63 

Kirklandy.  Trott 71 

Kirkpatrick  y.  BUck 436 


rAoi 

Kirkpatriek  y.  Builbrd 417 

Kirksey  y.  Bates 690 

Kites  y.  Church 767 

Kittredge  y.  Bellows 431,  434 

Kleissendorffy.  Fore 427 

Kling  y.  Dress 123 

Klingensmith  y.  Kepler 835,  341 

Knickerbocker  Ins.  Co.  y.  Tolman  661 

Knott,  In  re 338 

Knowles  y.  Atlantic  &  St  L.  R.R. 

Co 657 

Knowles  v.  Lord 373 

Knowles  v.  People 627 

Knowles  y.  Scribner 625 

Knowlton  y.  Bradley 392 

Knowlton  v.  Clark 68 

Kohn  y.  First  Nat.  Bank 252 

Komahrens  y.  His  Creditors 216 

Kramer  y.  Settle 61 

Kraft  V.  Wickey 666,  667,  668 

Krom  y.  Hogan 79 

Krueger  y.  Ferrant 119 

Kruse  y.  Wilson 620 

Kiinzee  y.  American  Idsl  Gb.  . . .    753 
Kyle,  Ex  parte 453 

Lacey  y.  Davis 766 

Lacev  v.  Gibboney 798 

Laddv.Baker 383 

Ladd  V.  Griswold 519 

Ladue  v.  Railroad  Co. 107 

Lafayette  etc.  R.  R.  Co.  v.  Huff- 
man   543 

Lafayette  Ins.  Co.  v.  French. 631,  637, 

538 

La  Framboise  v.  Grow 455 

Lamb  v.  Davenport 186,  209 

Lamb  v.  Lamb 537 

Lampe  y.  Kennedy 72 

Lampher  v.  Glenn 122 

Lancey  v.  Clifford. '. 653 

Lander  v.  Flemming 215 

Lander  v.  People 59,  64,  65 

Lane  v.  Bryant 75 

Lane  v.  Gluckauf 368 

Laney  v.  Jasper 629 

Lanfear  v.  Meatier *  719 

Lang  v.  Brown 246 

Langdon  v.  Doud 162,  241 

Langdon  v.  Richardson 260 

Lange  v.  Werk 288 

Langford  v.  Ponpe 209 

Langhom  v.  Allnutt 72 

Larry  v.  Craig 669 

Larson  v.  Jensen 260 

Latham  v.  Smith 476 

Laumier  v.  Francis 629 

Lawrence  v.  Fulton 183 

Lawrence    Mfg.    Ca  y.    Lowell 

Hosiery  MilU 277 

Lawson  y.  Jordan 349 

Lawson  V.  State 425^490,434 

Lawton  y.  Gordmi 790 


80 


Cases  Cited. 


rAOB 

Iaotdmy,  Cowie 589 

Leach  V.  Thomas 121 

Leayitt  t.  Palmer 91 

Leddo  ▼.  Hughes 725 

Lee  ▼.  Hester 64 

Lee  V.  Lake 739 

Lee  V.  Newman 259 

Leo  V.  Ozenden 321 

Lees  V.  Martin 65 

Lcese  v.  Clark 169 

LolHngwell  v.  Warren . . . « 208 

Lcgcr  V.  Doyle 748 

Lehman  v.  Levy 257 

Leigh's  Case 321,  324 

Lcland  v.  Creyon 260 

Leonard  v.  Bates 288,  280 

Leonard  v.  Pntnam 666,  6G7,  6G8 

Leonard  ▼.  Storer 124 

Leonard  v.  Vredeuburgh. .  .251,  252, 

260,  262,  263 

Lerch  v.  Gallup 252,  262 

Lester  V.  Railway  Co 509 

Levering  v.  Rittenhouse 155 

Levey  V.  Dyess 122 

Lewis  V.  Baord 748 

Lewis  V.  Campan 224,  225 

Lewis  V.  Chisholm 119 

Lewis  V.  Hamilton 437 

Lewis  V.  Schenck 674 

Lewiston  ▼.  Proctor 625 

Libbey  v.  Tolford 118,  119 

Liberty  Township  Draining  As- 
sociation V.  Bmmback 698 

lickv.  Madden 180 

Liddle  V.  Needham 259 

Lide  V.  Thomas 446 

Light  V.  Lane 640 

Lighty  V.  Shorb 446 

Liles  V.  State 68 

Linden  Gravel  Min.  Co.  v.  Sheplar  215 

Lindsay  v.  Armfield 425,  426,  432 

Lindsley  v.  McClelland 93 

Lindus  v.  Bradwell 229 

Linn  v.  Ross 122 

Lipscomb  v.  Postell 313 

Little's  Case 59,  63 

Little  V.  BirdwcU 115 

Little  V.  Libby 71 

Little  Rock  M.  R.  &  F.  Ky.  Co. 

V.  Lcvcrett 61 

Liverpool  Ins.  Co.  v.  Massachu- 
setts   637 

Livingston  v.  Kettelle 583 

Livingston  v.  Livingston 79 

Livingston  v.  McDonald 629 

Lloyd  V.  Farrell 70,  445 

Loader  v.  Kemp 120 

Locke  V.  Hnmpnries 257 

Lockrow  V.  Horgan 121 

Lockwood  V.  Crawford 233 

Locock  V.  Clarkson 396 

Lofft  V.  Dennis 122 

Logan  V.  Mathews 709 


Logan  V.  Mechanici'  Bank 683> 

Lomaz  v.  Gindell 767 

London  ▼.  Wood 532 

London  etc.  F.  L  Co.  t.  Grayes. .  751, 

752 

Long  V.  Colton 70,  72 

Longv.  Hull 20O 

Long  y.  Neville 204 

Longendyke  v.  Longendyke . . . .   196 
Longueville  v.  Western  Ass.  Co.  752 

Lonsdale  v.  Lafayette  Bank 513 

Lookout  Mountain  R.  B.  Co.  v. 
Houston. 254,  255,  258, 259,  260,  261 

I^omid  V.  Pingrco 766 

Looiuij  V.  Wheeler 429- 

Loo:iic  v.  Hogan 251,  676 

Lord  v.-  Colvin 52 

Lorman  v.  Benson 601,  653> 

Louden  v.  Blythe 54 

Louisville  R.  R.  Co.  y.  Letson. .  .265, 

561 
Louisville  etc  K  R.  Co.  y.  Rich- 
ardson  509 

LouisWUe  etc.  R.  R.  Co.  y.  State  33^ 

Loupe  V.Wood 118 

Xjovo  v.  Simms. 325 

Lovell  V.  Frost. 209 

Lovettv.Pike 438 

Low  V.  Rice 726 

Lowe  V.  Emerson 473 

Lowe  y.  Ownby 430 

Lowell  V.  SjMinlding 118,  12^ 

Lowenthal,  In  re 334 

Lowry  v.  Fisher 796 

Luby  y.  Railroad  Co 75 

Lucas  y.  Cannon 68 

Lucas  y.  Coulter 1)9- 

Luce  y.  Zeile 254 

Lucier  v.  Pierce 434 

Lucketts  y.  Townsend 406 

Lund  y.  Tyi^sborongh 52,  66 

Lunday  y.  Thomas 667 

Lunn  V.Gage 118,  m 

Lush  y.  McDaniel 67 

Luxmore  v.  Robson 122 

Lycoming  F.  I.  Co.  v.  Updegraff.  75a 

Lyendecker  y.  Martin 441 

Lyle  y.  Ducomb 105 

Lyman  v.  Cessford 795 

Lynch  v.  livingston 379^ 

Lynch  v.  Onondaga  Salt  Co 121 

Lyndv.  Picket 107,423 

Lynn  v.  Turner • 399 

Lyony.  Fleahman 525,  527 

Lyony.  Eain 460 

Lyon  y.  McGnffey 574^ 

Lyon  y.  Robbins 767 

Lyons  y.  Washington  JaM.  Coi. . . .  751 
Lysaght  y.  Walker 311 

Mabry  y.  Matheny ^^ 

Machias  Hotel  Oo.  y.  OoyU 672 

Macomber  y.  Doan 79t 


Cases  Cited. 


8) 


rAQM 

Maoon  and  Wtftem  B.  B.  Co.  ▼. 

Parker 874 

Madden  ▼.  Floyd 261 

Maestera  y.  Abraham 73 

Mafree  y.  Badger 385 

Magnolia 725 

Magwire  V.  Labeaame 473 

Maber  V.  People 784 

Maine  y.  People 67»  687,  788 

Mallany.  May 190»  288 

Mallett  y.  Uncle  Sam  G.  &  S.  M. 

Co 186 

Mallory  y.  GiUett 251 

Mallow  y.  Hinde 744 

Malone  y.  Boaton  and  Worcester 

R.R.CO 643 

Malone  y.  Mcljinrin 461 

Maloney  y.  People 527 

Mancheeter,  The 73 

Macky.  State 53 

Mann  y.  Best 52 

Mann  y.  People 527 

Mantz  V.  Goring 121 

Manyy.  Koyea 725 

Marbory  y.  Madiaon 268 

Marcus  y.  Kanffman 368 

Marcy  y.  Crawford 250 

Marcy  y.  Insaranoe  Co. 61 

Marcy  y.  Stone 71 

Mariner  y.  Saunders 503 

Marion  y.  Chicago^  Rock  Idaad, 

etc^R'yCo. 74 

Marlett  y.  Wilson 672 

Marlowy.  Barlew 199 

Marsh  y.  Astoria  Lodge 625 

Marsh  y.  Dayis 60 

Marshy.  Gold 201,204 

Marshall  y.  Hosmer 201,202 

Marshall  y.  Pinkham 277 

Marshall y.  Simpson... 425,  432,  435, 

436 
Marshall  y.  Thames  F.  I.  Ca525,  527 

Marshall  y.  Trumbull 152 

Martin  y.  Barton  Iron  Works. . .  289 

MartiJt  V.  Broach 175 

Martin  v.  Cauble 690 

Martin  v.  City  of  Eyansyille. . . .  654 

Martinv.  Hall 427 

Martin  v.  Hanlesty 245 

Martin  y.  Ilawes •  449 

Martin  y.  Manor 793 

Martm  y.  New  York  etc  R.  R. 

Co 62 

Martin  y.  Railroad  Co. Ill 

Martin  y.  Riddle 628 

Martin  y.  Robaon 418 

Martiny.  Tucker 58 

Martin  y.  Walker 152 

Martin  y.  Walkce 388 

Martin  y.  Whiater 729 

Martindale  y.  Alexander 152 

Martini  y.  Coles 403 

Martoy.  Brown 668 


PAOB 

Martyny.  Cine 123> 

Maryland  Fire  Ins.  Cow  y.  IM* 

rymple 554 

Mason  y.  Dousay 513 

Mason  y.  Hill 629^ 

Mason  y.Waah 241 

Mason  y.  Wilson 255 

Matheis  y.  Carter 201 

Mathews  y.  Ritenour 672 

Matlock  y.  Gibson 281^ 

Matteson  y.  New  York  etc.  R.  R. 

Co 66,67,76a 

Matthews  y.  Huntley 527 

Matthews  y.  Milton 261 

Mattlery.  Schaffiier 834 

Maudlin  y.  Cox 19& 

Mauly.  Rider 767 

Manrin  y.  Fogelberg 2GO 

Maxwell  y.  &mpbell 66S 

May  y.  Williams 259^ 

Mayes  y.  State 60,  64 

Maynanl  y.  Fireman's  Fund  Ins. 

Co. 614 

Mayney.  Jones 1C& 

Mayo  y.  Moore 587 

Mayor  of  Alexandria  y.  Patton. .  310 

Mayor  of  Lynn  y.  Turner 399 

Mayor  etc.  of  Sayannah  y.  State.411, 

412 

McAdamsy.  Beard 65^ 

McAffertyy.  Conoyer 48^ 

McAllister  y.  Enj^le 55 

McAllister  y.  Scrice 181 

McAlpin  y.  PoweU lia 

McArthur  y.  Sears 117 

McCaU  y.  McRae 42» 

McCallum  y.  Hutchinson 124 

McCarthy's  Case 337 

McCarthy  V.  White 175- 

McCartney  y.  State 57,  G9 

McCarty  y.  Beach 288,  280 

McCleary  y.  Menka 667 

McClelland  y.  Mcaelland 607 

McCluer  v.  Girard  F.  &  M.  I. 

Co 761,  752 

McClung  y.  Beime 340 

McClung  y.  Silliman 203- 

McClusky  y.  Gerhauser 107 

McCombv.  Reed ',  427 

McConnel  y.  Reed OHli- 

McConnell  y.  Bowdry 1^4 

McConnell  y.  Hannah 70 

McConneU  y.  Kibbe 710 

McConnell  y.  Mutual  Ins.  Co.525,  52^ 

McCormick  y.  Hadden 456 

McCormick  y.  lyes 725 

McCoy  y.  Morrow 466^  616^  619 

McCoy  y.  State 784 

McCready  y.  Sexton 748* 

McCraith  y.  National  etc  Bank.  25d 

McCuUochy.  Maryland 2G6 

McDaniel  y.  State 370 

McDaniels  y.  Bank  of  Rutland. .  221 


S2 


Cases  Cited. 


TAOm 

MoDill  y.  Gmin 672,676 

McDonald  ▼.  Napier 450 

HcDonaldT.  Ne0joa...423,  424,  425, 

435  440 
McDowell  y.  Goldsmith  .54,  245|  216 

McDowell  V.  Potter 199 

KcFarland  V.  Shaw 564 

McGmnia  y.  Gabe 676 

McGoon  y.  Irvin 56 

Mclntire  v.  Wood 268 

Mcintosh  y.  Lown 121 

Mclyar  y.  Ragan 157 

McKee  y.  IngalU 775 

McKenty  y.  GladwiQ 105 

McKeown  y.  Haryey 53 

McKeman  y.  Neff 703 

McKinney  y.  Craijj 425,  426.  431 

McLain  y.  Matlock 466 

McLaughlin  y.  District  Coort.  . .  344 
McLaughlin  y.  Estate  of  Curta . .  767 
McLean  County  Bank  y.  Flagg. .  703 

^IcLemore  y.  Fowell 308 

iMcLcod  y.  Ginther 75 

McLoskey  y.  Reid 666 

^IcMahan  y.  Morrison 656 

McMillan  y.  Michigan  etc.  R.  R. 

Co 774 

McMillan  y.  Richards 91,  92 

McMillan  y.  Solomon 122 

McMnrtry  y.  Webster 418 

:^IcNaUy  y.  Kerswell 426,  436 

^IcNamara  y.  King 592 

^IcXaughten  y.  Partridge 221 

McNutt  y.  Livingston 180 

IklcPherson  v.  Cunliflf 224 

McTighe  y.  Herman 260,  261 

McWilliams  y.  Webb 793 

Moad  V.  Husted 625 

Mead  v.  Northwestern  Ins.  Co...  547 

Mead  v.  Small 588 

Mechanics'  Bank  y.  Bank  of  Co> 

lumbia 72 

Med  way  Cotton  Manufactory  y. 

Atlams 229 

Meek  V.  Kcttlewcll 290 

Meeks  v.  Vassault 162,  209 

Meiucke  y.  Falk 252 

^Iclcndy  y.  Keen 614 

^Iclhop  V.  Doane 722 

^lellcJge  y.  Boston  Iron  Co 229 

Memphis  y.  Brown 559 

Mendota  y.  Thompson G25 

Merchants'  Bank  y.  Central  Bank  236 
Merchants'  Bank  y.  Harrison. . . .  627 

Merest  y.  Haryey 592 

Meriden  Britannia  Co.  y.  Parker.  277 

Merklo  y.  Bennington 61 

Merrill  y.  Frame 121 

Merrimack  Mfg.  Co.  y.  Gamer. 79,  84 

Merriman  y.  McManua 252 

Merritt  y.  Earle 117,  118 

Meaaent  y.  Reynolds 121 

Metcalf  y.  Lowther 669 


Meyer  y.  Chicago  etc  R. R.  Oft..  657 

Michael  y.  DnaSan 348 

Michaels  y.  New  York  Cent.  R.  R. 

Co. 118,657 

Michigan  Central  R.  R.  Co.  y. 

Hale 644 

Michigan  Central  R.  R.  Co.  y. 

Ward 772 

Michigan  eto.  R.  R.  Co.  y.  Biyen.  773 
Mickey  y.  Borlington  Ins.  Cou .. .  753 

Middlekanff  y.  Smith 123 

Middleton  y.  Pritohard 4d8 

MUes  y.  Bradford 333 

Miles  y.  Knott 58 

Miles  y.  Steyens 221,  445 

Milford  y.  Billingham 634 

Milksy.  Rich 255,2258,  260 

Miller's  Appeal 630 

Miller  y.  Albertaon 640 

Miller  y.  Antle 689 

Miller  y.  Billingsly 678 

Miller  y.  Brown 285 

Miller  y.  EstiU 619 

Miller  y.  Laubach 628 

Miller  y.  Marston 457 

Miller  y.  McBrier 135 

Miller  y.  Morris 122 

Miller  y.  Porter 767 

Miller  y.  Schneider 406 

MQler  y.  Shields 121 

Miller  y.Stote 434,437,  714 

MUlery.  Steen 456 

MiUikin  y.  Gary 79 

Mills,  In  re 334,338,341 

MUls  y.  Farmers'  Ins.'  Co. 752 

Mills  y.  Fowkes 310 

Mills  y.  Grayes 139 

Milne  y.  Leisler 55 

Milton  y.  Hunter 68 

Mining  Co.  y.  Bullion  Mining  Co.  209 

Minter  y.  Durham 767 

Mintum  y.  Seymour 290 

Mitchell  V.  Commonwealth 437 

Mitchell  y.  Bromberger 245 

Mitchell  V.  Deeds 607,  614 

Mitchell  y.  Olddeld 448 

Mitchell  y.  Reynolds 190,  288 

Mitchell  y.  State 59,  63 

Mitchell  y.  Williamson 288,  289 

Mitchum  y.  State 60.  52 

Mittnight  y.  Smith 519 

Mizell  y.  Burnett 118 

Moadingery.  Mechanica'  F.  I.  Co.  753 

Mobile  R.  R.  y.  Aahcnft 62,  61 

Mobleyy.  Ryan 587 

Moeck  y.  People 56 

Mohler  y.  People 477 

Mohn  y.  Stoner 728 

Mohneyy.  Cook 887,388 

Mohr  y.  Chicago  etc  R.  R.  Go. .  774 
Molme  Water  Power  tta  Co.  r. 

Webster 469 

Molyneuz  y.  Seymonr •  • 


Cases  CrrsD. 


83 


TAQM 

Monday  ▼.  State. 69 

MonongiheU  Bridge  Oow  t.  Kirk.  663 

Monroe  ▼.  State 494 

Montgomery  t.  State.... 61«  60,  783L 

787,788 

Montgomery  ▼.  Tate 639 

Montgomery  R.  R.  Co.  t.  Trebles.  689 

Moody  ▼.  Sabin 67 

Moodyy.  State 786 

Moody  V.  Wiley 263 

Moore,  Inre 340 

Moore  V.  Armstrong 199 

Moore  v.  Beaaom. 766 

Moore  ▼.  Chicago  eta  R.  R.  Co..    74 

Moore  y.  Evans 642 

Moore  y.  Jones 76 

Moore  y.  Stoyal 252 

Moore  y.  Woodall 768 

Moorehoose  y.  Crangle 257 

More  y.  Bonnet 193 

Morenhont  y.  Hlgnera 160 

Morgan  y.  Sims 64 

Morgan  y.  Woodmff. 252 

Morley  y.  Colverwell 686 

Morrell  y.  Dickey 666 

Morrilly.  Foster 66 

Morrill  y.  Titoomb 72 

Morris  y.  Coleman 190 

Morris  y.  Osterhoat 260 

Morris  etc.  R.  R.  Co.  y.  Ayres. .  494 

Morris  y.  Tillson. 118 

Morris  y.  Wallace. 392 

Morrisey  y.  Ingham. .  • •     67 

Morrison  y.  Baker 260 

Morrison  y.  Hogne 263^  266 

Morrison  y.  Insurance  Co 468 

Morrison  y.  Marqnardt 704,  739 

Morrison  y.  WUson 417,  640 

Morrissey  y.  Kinsey 251 

Morse  y.  Connecticnt  Riyer  R.  R. 

Co. 73 

Koreey.Oreen 236 

Mortimer  y.  McOallan 73 

Moees  y.  Boston  etc.  R.  R. 772 

Moeee  y,  Norton 264 

MoeeeTa^or 723 

Mocdtoa  y.  Mooie 121 

Moont  Fleaaant  T.  Hobart 289 

Mowry,Inre 429 

MoTnahaa  y.  Moore 729 

Malorone  t.  Amerioaa  Lumber 

Co. 261 

Mollen  T.  Bainear 118 

Mnller  y.  Riyiere.  .851, 28%  254^  266^ 

267 
MniMfflgd T.  Bruwii. «..»«....♦•»  118 

Monday  T.  Baldwin 668 

Mnnsoa  y .  Atwood 626^  628 

MnoMmy.  HaUowell 161, 162 

MnnMm  y.  Haatingi 761 

Miirden  T.  Prunent 101 

Murphy  r.  Chioago  ete.  B^  R. 

Co. 608^  609 

Am.  Dia  VOL.  XCV-t 


Mnrphyy.  Orr...« • 460 

Morphy  y.  R.  &  Cow 67 

Murphy  T.  Roon^ 290 

Murray  y.  East  India  Go. 164 

Murray  y.  Sylbum 382 

Muscoigne  y.  Radd 60 

Mutcha  y.  Pierce • 61 

Muthersbaugh  y.  Borke 767 

Myers  y.  Bums 119 

Myersy.  Copelaad 766 

Myers  y.  Kanfimaa 368 

Myers  y.  Spooner 186 

Myersy.  Wilson 431 

Naftxtnger  y.  Roth 609 

Nailor  y.  Fisk 747 

Napier  y.  Foe 411 

Nash  y.  Hozie 64 

National  Fire  Ina.  Co.  r.  Crane..  468 
National  M.  F.  Ins.  Co.  y.  Teo- 

mans 414 

Nave  y.  Berry 121,  122 

Nealy.  Price 433 

Neal  y.  Wilmington  R.  R.  Co. ..  773 

Neally,  Matter  of 666 

Nelson  y.  Benson 466 

Nelson  y.  Boynton 260^  261,  2K2; 

264,  267,  262 

Nelson  y.  lyerson 70,  246 

Nelson  y.  Leland 725,  726 

Nelson    y.    liyerpool    Brefring 

Co. , 124 

Nelson  y.  Moon 462 

Netley  y.  dark-Gardner  L.  M. 

Co 637 

Neyins  y.  City  of  Peoria 629 

New  Albany  etc.  R.  R.  Cow  y. 

Campbell 773 

Newbert  y.  Cunningham 454 

Newburg  y.  Munshower. . . .  ,43S,  429 
Newburg  Petroleum  Ca  t.  Wean.  636 

Newly  y.  HiU 792 

Newcombe  y.  Leayitt 208 

New  Jersey  Steam  N  ayigntion  Cow 

y.  Merchants' Bank 643 

Newman  y.  Bean 68 

Newman  y.  Chapman. ....  • 384 

Newman  y.  De  Lorimer 736 

Newman  y.  Stretch 60,  66 

New  Milford  y.  Sherman 60 

New  Orleans  eto.  R.  R.  Oo.  t. 

Bailey 

New  Orleans  eto.  R.  R.  Cow  t. 

Hurst 

Ntwsomy.  Qeorg]mB.B.Go.  ..    74 

Newton  r.  Foote •  877 

Newton  y.  Mutual  Ban.  Life  Lu. 

Co 69 

Newton  T.  Taylor 689 

New  York  T.  Miller 860 

New  Torii  etc.  Cigar  Oow  t.  B«b- 

bfliiii. ••.•••••••••••    76 

NiohoUa  T.  DewdlBg 


M 


Cases  Cited. 


PASI 

Kiehols  T.  firodklyn  CSly  R,  R, 

Co. 66 

Kichola  T.  Smith 142 

l^icholson  ▼.  Taipoy. 76 

Knes^Inn. S34 

Nixon  V.  VanhiBe 261 

Koble  y.  Desmond 434 

Kobley.  Wilson 79 

Nobles  ▼.  Bates 190 

Norcott  ▼.  Gordon 396 

Norfleet  V.  Cromwell 120 

North  British  Ins.  Go.  t.  lioyd..  306 
North  Hempste(Mi  t.  Hempstead  736 
North  Pennsylvania  R.  R.  Go.  ▼. 

Adams 729 

Norton  ▼.  Cook 238 

Norton  v.  Pettibone 70^  72 

Norton  v.  Valentine 438 

Norton  V.  Williams 745,746 

Norway  Plains  Co.  ▼.  Boston  eto. 

R.R. 772 

Noyes  V.  Ward 58 

Nngeait  y.  Wolf e 259 

Nntting  y.  Page 52 

Nyce's£8tate. 392 

Nye  y.  Van  Hnsan 370 

Cakes  y.  Moore 457 

C'Connor  y.  Blake 164 

C'Connor  y.  Chicago  eto.  R.  R. 

Co 75 

Odd  Fellows'  eto.  Ass'n  y.  James  125 

Oetoeny.  Ross 473,474 

Og£n  y.  Sannders 238^  240 

Oglesby  Coal  Co.  y.  Pasco 417 

O^ear  y.  De  Goesbriand 466 

Ohioetc.  R'y  Co.  y.  Porter 75 

Ohio  etc.  R  R.  Ca  y.  Wheeler..  608 
Ohio  L.  L  &  T.  Co.  y.  Merchants' 

L&T.Co. 536 

0'KeUyy.O*KeUy 65 

Oleson  y.  Merrill 106 

Oliyer  y.  Chicago  etc  R  R.  Co..  546 

Oliyer  y.  Hedderly 768 

Olivery.  State 56 

Oliyer  y.  Washington  Mills 533 

Ohiegy.  AngeU 489 

Onstott  y.  Murray 736 

Orange  County  £iank  y.  Brown. .  641 

Ord  y.  Johnson 290 

Ordway  y.  Sanders 66 

Oregon  Steam  NayigBtion  Co.  y. 

Winsor 193 

Orme  y.  Young 305 

Ormsby  y.  Pe^le 56 

Ortman  y.  Dizon 298 

Orton^Inre 341 

Osbom  y.  RobbinB 65 

Osborne  y.  Baker 263 

Osbonie  y.  Osbonie 76 

Otisy.  Thorn 61 

Oosly  y.  Hardin 592 

Outlaw  y.  Gilmer 435| 


Owensy.  Myers 20^ 

Pacific  etc.  Ins.  Cow  y.  Straup.  130L  20^ 

Pacific  B.  R  y.  Govwttcr 717 

Pacific  R  R.  y.  Hngjbea Ill 

Packard y.Nye 229 

Page^Inre 338 

Pagey.  Ptoker 98 

Pftgey.  Stone 235»  236 

Page  y.  Trufant 288,  289 

PaLner  y.  Blain 258^ 

Palmer  y.  GaUnp 424^434^437 

Palmer  y.  Low 20^ 

Palmer  y.  Witcherly 257 

Palmtag  y.  Doutrick 13^ 

Parker  y.  Flora 28» 

Parker  y.  Green 73 

Parker  y.  Newburyport 028 

Parker  y.  Palmer 120 

Parker  y.  Peabody 437 

Parker  y.  Pitts 70^ 

Parker  y.  Steamboat  Co 52;  60 

Parkey  y.  Yeaiy 65 

Parkinson's  Case 324 

Parkinson  y.  ScoyiUe 240 

Parkinson  y.  State 152,  313 

Parksy.  Alexander 425,  433 

Parks  y.  Barrowman 640 

Parksy.  Dayis ISO 

Parks  y.  Ingram 313 

Parry  y.  Spikes 263 

Parsons  y.  Monteath 642 

Partridge  y.Menck 83;  90;  277 

Paryin  y.  Hoopes 762 

Patterson  y.  Flanagan 68 

Patterson  y.  BCarts 445 

Patterson  y.  South  CsitilinaR  R. 

Co 60 

Patterson  y.  St.  Louis,  Wabash, 

etc.  R>  Co 74 

Patterson  y.  Tash 403 

Pattison  y.  Richards 101 

Pattony.  St.  Louis  eto.  R'y  Co..  50» 

Paul  y.  Berry 52 

Paul  y.  Caryer 766 

Paul  y.  Virginia 537 

Payne  y.  Gardiner 91 

Peabody  y.  Hewett 740 

Peabody  y.  Minot 142 

Peace  y.  Jones 380 

Peaceable  y.  Watson 71 

Peacock  y.  Harris • .     66 

Pearoe  y.  Chastain 446 

PearsaU  y.  Poet 704 

Pearson  y.  East 686 

Pearson  V.  Forsyth 54 

Pearsons  y.  Lee 477 

Peck  y.  Hibbard 241 

Pecky.Lsnd 246 

Peckham  y.  Drake 235 

Peebles  y.  Stepheos 289 

Peel  y.  Tstlock 305 

Peiroe y.  Weare .••••  776^ 


Cases  Citbd. 


35 


PA«B 

PeUy.GuToa 167 

Pelly  ▼.  Royal  Exehiags  Aisiir- 

aooe  Co 751 

Pennaylvani*  v.  Potins 426 

PeniiBylvaiua    B»     R.    Oo.    ▼. 

Schwmrzenberger 644 

Peonsylyania  B.  B.  v.  Vandiver.  4(K) 
Penobsoot  Bar  y.  Kimball.  ..336^  340, 

341 

People  ▼.  Ah  Lee 64,  76 

People  v.  Alliaon 339,  342 

People  T.Appletoii 339,  340 

People  y.  Barker 334,  338 

People  y.  GbrisfcmaQ 627 

p3opIey.  Cole 336 

People  y.  Common  Pleaa 454 

People  V.  Dayia 58,65,787 

People  y.  Deylin 717 

People  y.  Dowling 344 

People  y.  Ehrins 62 

People  y.  Farrefi 57 

People    y.    Fire    Awiociatiim  of 

Philadelphia 536^  537»  538 

People  y.  Ford 336 

People  y.  Glen 51 

People  y.  Goodrich 336,342 

Peopley.  Green.335, 336, 340, 341, 343 

People  y.  HaUett 344 

People  y.  Imlay 537 

People  y.  Johnson 438 

People  y.  Jndflea 328 

People  y.  Jnsticea 820,  321 

People  y.  Kalkman 62 

People  y.  Kinff 606^  775 

People  y.  Lambier 313 

People  y.  Leaiy 336 

People  y.  Lee 51 

People  y.  Mather 659 

People  y.  McCnmber 161,  162 

Peopley.  McDowell 786^  787 

People  y.  Olmatead 785 

Peopley.  Palmer 334^  335,  341 

People  y.  Pratt 333 

People  y.  Baibnad  Co. 501 

People  y.  Benaaelaer  etc.  B»  B. 

Co. 269 

People  y.  Biyer  Buain  etc  B..  B. 

Co 269,569 

Peopley.  Seaaione 783,  786 

Peq^le  y.  Seymoor 766 

Peopley.  Shea 68 

People  y.  Simpson 63 

Peq^le  y.  Smith 335 

People  y.  Spencer 340 

People  V.  StanlejT 56,  462 

People  y.  Superior  Court. . .  .326,  328 
People y.  Snperyisors  etc.. . .714,  717 

People  y.  Thompeon 1G9 

Peopley.  Thnrber 536^537 

People  y.  Treadwall 343 

People  y.  Treasorer 766,  767  | 

People T.  TanMr..820^  tSB,  335,  340, 

341,344 


VAGI 

People  y.  Venon. . .  .63;  09,  666^  760 

People  y.  Vilaa 313 

People  y.  Wayne  Circoit  Coart .  224 

People  V.White 57 

People  y.  Williams 66 

People  y.  Wiltshire. ...  326^  430,  432 

Peoples  y.  Eyenins  News 525 

Peoria    Bridge     Association    y. 

Loomis 594 

Peoria  M.  &.  F.  Ins.  Co.  y.  Hall.  547 

Peppinger  y.  Low 68 

Peralta  y.  Ginochio 139 

Percy,  In  re 330,  337 ,  340,  34 1 

Perdue  y.  Dodd 429 

Perkins  y.  Cartmell 199 

Perkins  v.  Jones 708 

Perkins  v.  Lyman 190 

Perkins  v.  Bailroad  Co.   66,  68 

Perkins  y.  Vau^han 53 

Perrine  v.  Perrme 398 

Perry  y.  Christie 428 

Perry  v.  State 330,  340,  342 

Peterson,  Matter  of 336^  343 

Peterson  y.  Chemical  Bank 722 

Peterson  y.  Edmonson 120 

Petrie  y .  Columbia  &  G.  B.  B.  Co.    74 

Pettibone  y.  Steyens 245 

Peyton's  Appeal 334,  341,  343 

Phegley    y.     Steamboat    IJayid 

Tatum 727 

Phelps  y.  Cutler 441 

Phelps  y.  Norton 242 

Philadelphia  eta  B.   B.  Co.   y. 

Schultz 509 

Philadelphia,  Washington,  and 
Baltimore  B.  B.  Co.  y.  Phik- 
delphia  Steam  Towboat  Co. .. .  387 

Phillips  V.  KeUy 66 

Phillips  y.  Beichert 557 

Phillips  y.  Bonald 434,437 

Phillips  V.  State 56,  76 

Phillips  V.  Steyens 121 

Phillips  y.  Van  Mierop 511 

PhUpot  V.  Jones 310 

Phippsy.  Jones HI,  466 

Phipps  V.  Pierce 72 

Phoenix   Ins.    Co.   y.    Common- 

wealth 537,539 

Phceniz  Ins.  Co.  y.  Lawrence. . .  551 

Pickens  y.  Towle 592 

Pickeriuff  y.  Pulsifer 557 

Picoty.  Page 768 

Piela  y.  People 57 

Pierce  y.  Fuller 190 

Pierce  y.  Bicker 385 

Pierce  y.  Woodward 190 

Pierson  y.  Armstrong 221 

Pmkham  y.  MbFarland 92 

Pistor  y.  Cater 128 

Pitman  y.  Conner 676 

Pittsburgh   etc    R.    R.  Co.  y.    *   . 

Hixon 609 

Pittsburgh  etc  R.  R.  Co.y.  Jonea  609 


36 


Cases  Cited. 


FAQE 

PitUlmrgh  eto.  R'y  Co.  r.  Vin- 

inff 643 

Pittsbiirgh  etc  R>  Go.  T.Wright    62 
Pizley  v.  West  Pao.  R.  B.  ^ .  486, 

627 

Plaoev.  Gould 846 

Plainer  v.  Sherwood 114 

Piatt  V.  ffibUrd 772 

Pleasants  ▼.  Soott 766 

Plimpton  v.  Chamberlain. ......     71 

Ploenv.Staff 120 

Plumer  V.  Briscoe 73 

Plumer  ▼.  French 62 

Poev.  Duck 238,240 

Pollack  y.  Gilbert 446 

Polston  V.  See 627 

Pomeroy  ▼.  Trimper 696 

Pool  ▼.  Bridges 62 

Pool  y.  Caulfield 216 

Poolo  y.  Hintraffer 252 

Poorman  ▼.  Miller 71 

Pope  y.  Armstrong 460 

Pope  y.  Tillman 696 

Porter  y.  Allen 653 

Porter  v.Elam 161 

Porter  y.  Ferguson 60 

Porter  y.  Hill. 142;  147,  148 

Porter  y.  Pierce 432 

Portery.  Railroad  Co 773 

Porter  y.  Vance 338 

Post  y.  Pearsall 704 

Postmaster-General  y.  NoryQ. ...  311 

Potter  y.  Merchants'  Bank 461 

Pottsy.  Eyerhart 71,  72 

Pottsv.  Gray 653 

Powell  y.  Olds 62 

Powell  y.  Powell 298 

Power  y.  Rankin.  ..263^  255,  261,  262 

Powers  y.  State 69,  63 

Powersy.  WestTroy. 68 

Pratt's  Appeal 251 

Pratt  y.Bates 259 

President  and  Tmstees  of  Men- 

dota  y.  Thompson 625 

Preston  y.  Young 254 

Pretty  y.  BrickuMre 124 

Price,  Ex  parte 448 

Price  y.  Sharp 688,  589 

Prideauz  y.  Mineral  Point 53 

Prime  y.  Eochler 257,  258,  259 

Printup  y.  Mitchell 52 

Pritchard  y.  Howell 175 

Prize  Cases 362,363,364 

Proctor  y.  Keith 119 

Proprietors  of  Upper  Looks  r. 

Abbott 257 

Proyidence  R.  R.  Co.  y.  Yonkers 

F.I.  Co 752 

Pughy.  McRae 437 

PurceU  y.  English 119 

Pnrcell  y.  Goshom 417 

Purdyy.  Hensleo.. 679 

Purdy  y.  People 714 


Purkisi  T.  Bensoa 6S 

Putnam  r.  Fambam 2S2,  S8B 

Putnam  T.  Swinney 261 

Quigley  T.  PeopU 478 

Qninn  y.  Keoney. 767 

Qnintacd  T.  Do  Wolf 2S7 

Raddiffr.  Mayor  eto. ....  609 

Raddiff  y.  Ponndstono 253 

Ra^land  y.  Morton 161 

Raiford  y.  French 65 

Railing  y.  Commonwealth 787 

Ramsay  y.  McDonald 114 

RandaU'sCase 344 

Randall  y.  Brigham 334^  Z42 

Rankin  y.  Jones 518 

Ranlett  y.  Blodgett 432;  434 

Rannie  y.  Iryine 190 

Ranson  y.  Halcott 426 

Rawson  y.  Haigh 62;  68^  60 

Raymer  y.  Sim 252 

Read  y.  Bostick 450 

Ready.Dupper 448 

Read  y.  Spaulding 118 

Reardon  y.  State 60,  63 

Reayis  y.  Cowell 378 

Reayy.  Butler 473 

Record  y.  Ketcham 684 

Redfield  y.  Shayer .  813 

Reecey.  Allen 681 

Reedy.Dick 65 

Reed  y.  Diyen 701 

Reed  y.  Railroad  Cow 68 

Reed  y.  Spaulding 757 

Rees  y.  Liyingston 53 

Reeside  y.  Reeside 250 

Reformed  P.  D.  Church  y.  Mott.  466 

Regna  y.  Bcdingfield 59 

Regina  y.  Foster 60 

Regina  y.  Hewett 66 

Regina  y.  Hind 787 

Regina  y.  Me^^n 56 

Reid  y.  Louisiana  State  JjMbtj,     56 

Reilly  y.  Cavanaugh 242 

Reviere  y.  Powell 76 

Rex  V.  Abraham 70 

Rex  V.  Barker S25 

Rezy.  Blandy 67 

Kez  y.  Bonner 51 

Rex  y.  Brandreth 56 

Rex  y.  Com'rs  of  tho  Floekwood  

Enclosure 3S!7 

Rex  y.  Gordon 63^  59 

Rex  y.  Guttridge 67 

Rex  y.  Hardy 56 

Rex  y.  Hunt 66,  57 

Rex  y.  Hutchinson. 787 

Rex  y.  Johnson 67,  68 

Rex  y.  Martin 780 

Rex  y.  Owen 324 

Rexy.  Watson 56 

Rezy.  Wheeler 319 


Cases  Citbd. 


87 


rAQB 

BeyTmrn  ▼.  Brackett 151 

Reynolda,  Ez  parte 472 

Reynolds  v.  Pago 215 

Reynolds  v.  Rowley 73 

Rhinelander  V.  Seaman 124 

Rhodes  v.  Lee 260 

Ethodes  ▼.  McKean. 260 

Rhodes  v.  Otis 653 

Rhodes  v.  Smethnrst 155 

Rhodes  V.  Whitehead 501 

Rice,  Estate  of 666,  667 

Rice  V.  Commonwealth 334 

Rice  V.  Nelson 767 

Rice  V.  Ruddiman 651 

Richards  v.  Griggs 115 

Richards  y.  Learning 690 

Richardson  v.  Copeland 798 

Richardson  v.  McNulty 183 

Richardson  v.  Robbins 254 

Richardson  V.  Thomas 175 

Richmond  v.  Crudup 246 

Richmond  v.  Thomaston 60 

Richmond  etc.  R.  R.  Co.  ▼.  Med- 

Ky 509 

Riddle  V.  Stevens 93 

Rider  v.  Kelso 748 

Ridgeway  v.  Underwood 245 

Ridley  v.Gyde 52,58,60 

Rigg  V.  Cook 71 

Riggin  V.  Love 504 

Riggs  V.  State 65 

Riley  v.  Norton 625,  527 

Ringffold  v.  Barley 241 

Rin^onse  y.  Keener 557 

Rising  V.  Stannard 142 

Risen  v.  Powell 166 

Bitter  V.  Merseles 439 

Roach  V.  Lehring 68 

Roads  V.  Symmes 349 

BLobbins  v.  Mount 1 18 

Robbins  v.  Robbins 462 

Roberge  v.  Burnluim 527 

Roberts  v.  Allatt 659 

Roberta  V.  Anderson 79 

Roberts  v.  Brett 123 

Roljerts  v.  Graham 66 

Roberts  v.  Tliompson 552 

RoberU  v.  Thorn 579 

Rol)erts  v.  Tremayne 762 

Roberts  v.  Turner 772 

Robertson  v.  Beavers. 432 

Robertson  v.  Wood 209 

Hobiuctt  V.  Preston 142 

Robinson,  Ex  parte 334,  338,  341, 

344 

Robinson  v.  Chamberlain 181 

Robinson  v.  Fitchburg  R.  R.  Co.     73 

Robinson  ▼.  Frew 348 

Robinson  v.  Hurley 554 

Robinson  v.  Lake 736 

Robinson  v.  Railroad  Co. 75 

Robison  V.  Swett 63 

Bobson  V.  Bolls 66 


PAOB 

Roby  y.  Labnaui 383 

Rochester  v.  Alfred  Bank 221 

Rockhill  y.  Spraggs 6:^6 

Rockinffham  Bank  y.  Claggett. ..  590 

Rockwell  y.  Taylor 58,  59,  05 

Rodenbayer  y.  Ittramblett 67i! 

Rodgers  v.  Bell 473 

Rodriguez  y.  Heffeman 403 

Roe  y.  Paine 1-J3 

Rogan  V.  Dockery 1 1 S 

Rogers  V.  Brent 313 

Rogers  v.  Broadnaz 5^ 

Rogers  v.  Collier 257 

Rogers  y.  Grain 67 

Rogers  v.  Uuie 667 

Rogers  v.  Pitcher ^. . . . .  136»  137 

Rogers  v.  Sample * 763 

Rogers  V.  Saunders 445 

Roland  v.  Brock 727 

Rolfe  y.  Woostcr 6SS 

Rollins  v.  Strout 62 

Rome  v.  Curtiss 436 

Rome  R*y  Co.  y.  Sulliyan 773 

Ronan  v.  Meyer 684 

Roome  v.  Webb 79 

Roosa  v.  Boston  Loan  Co 67 

Root  y.  McFerrin 115 

Root  y.  Wagner 435 

Rose  y.  Chapman 72,  73 

Rose  y.  0*Lmn 251,  253 

Ross  y.  Overton 121 

Rose  v.  Sandersen 575 

Rosenbaum  V.  State 64 

Ross  V.  Innis 285 

Ross  y.  Smith 93 

Roth  V.  Duvall 427 

Roth  y.  Hannibal  etc.  R  R.  Co.  044 
Rothschild  v.  American  C.  L  Co.  .525, 

527 

Rouch  v.  Railroad  Co 58,  GG 

Rouse  V.  Whited 70 

Rowan  v.  Lamb GSO 

Rowan  v.  Portland 7.36 

Rowe  V.  Lewis GSt 

Rowell  y.  Lowell 64,  C7 

Royce  v.  Guggenheim 118 

Rucker  v.  Abell 246 

Rucker  v.  Steelman 689 

Rudd  V.  Williams 629 

Kuflfv.  Bull 154 

Ruffin,  Ex  parte 518 

Ruiz  V.  Norton 230 

Rumrill  y.  Huntington 449 

Runkle  v.  Johnson 445,  440 

Rupertv.  Mark 400 

Ruppe  v.  Edwards 254 

Russell  v.  Copp 173 

Russell  V.  Frisbie 52 

Russell  y.  Hadduck 385 

Russell  y.  Mallon 473 

Russell  y.  Wiggms 513 

Rust  V.  Larue 450 

Rust  y.  Pritchett 425 


38 


Cases  Cited. 


PAOB 

Rutland  v.  Hawthorn 65 

Ryanv.  Dox 688 

Ryerss  ▼.  Rippey 473 

Sailly  V.  Elmore 308 

Salem  v.  Lynn 60,  65 

Salisburg  v.  Herchenroder 125 

Salmon  v.  llailroad  Co. 509 

Salsbiiry 725 

Saltu3  V.  Everett 667 

Saman  v.  Springate 640 

Sample  v.  Irwin 378 

Samuel  v.  Dinkins 473 

Sander  V.  Peoplo 52 

Sanders  v.  Barlow 262,  263 

Sanders  V.  Ellia 767 

Sanders  v.  Keber 456 

Sanders  v.  Keister 66,  68 

Sandford  v.  McLean 349 

Sands  v.  Gcloton 173 

Sanford  v.  Boring 434 

Sanford  v.  Howard 52,  260 

San  Francisco  v.  Calderwood. . . .  704 

San  Francisco  v.  Fulda 209 

Santo  V.  State 152 

Sapp  V.  Faircloth 2G1 

Sargent  v.  Webster 370 

Sauniere  v.  Wodo 72 

Sauvinet  v.  Maxwell 425 

Savage  v.  Murphy 246 

Savannah  v.  State 411,  412 

Sawyer  v.  Hannibal  etc.  R.  R. 

Co 567 

Sazton  v.  Stowell 341 

Sayre  v.  Durv^'ootl 58 

Sayre  v.  Louisville  etc  Assoc.. . .  414 

Sayward  v.  Drew 380 

Scaggs  V.  State 58,  65 

Scales  V.  Scott 105 

Scbaferman  v.  O'Brien 684 

Schenck,  Ex  parte 334 

Schimmclpenuich  v.  Bayard. ....  513 
Schmidt  v.  N.  Y.  Mut.  Fire  Ins. 

Co 524 

Schmidt  v.  New  York  U.  M.  F. 

L  Co 525,  527 

Schmidt  v.  Pcttit 121 

Schnaderbeck  v.  Worth 101 

Schnell  v.  Toomer 525 

School    District  v.  Dauchy 118 

School   District  No.  4  in  Win- 

throp  V.  Benson 207 

Schoonmakcr  v.  Reformed  Dutch 

Church 79 

Schrader  v.  Peach, 020 

Schuhman  v.  Garratt 206 

Schultz  V.  Pacific  Ins.  Co... 525,  526 

Schwab  V.  Coots 437,  439 

Schwarz  v.  Wendell 299 

Scoles  V.  Wilsey 747 

Scott  V.  City  of  Des  Moines. ....  740 

Scott  y.  Home  Ins. 73,  225,  526 

Scott  V.  Hunter 283 


Scott  ▼.  MiddletowDy  Unionrilley 
etc  RltCow S6 

Scott  V.  Purcell 417 

Soottv.  Soott 121 

Scott  V.  Simons 118 

Scranton  v.  Stewart. 640 

Searls  v.  Sellew 767 

Sears  v.  Livermore 684 

Seawell  v.  Greenway 392 

Secchi,  Estate  of 670 

Seoombe,  £z  parte.... 322;  323^  334^ 

344 

Seevers  v.  Delashmutt 745 

Selfridge  v.  Lightgow 437 

Semon  v.  People 625,  527 

Serfass,  In  re 334,  335,  341 

Servoss  v.  Stannard 76 

Sessions  v.  Little 58 

Settembre  v.  Putnam 108 

Severance  v.  Continental  Ins.  Co.  753 

Sexton  V.  Wheaton 795 

Seymour  v.  Wood 215 

Shaal>er  v.  Bushong 254 

Shaflfer  v.  Ryan 256,  262 

Shane  v.  Kansas  C,  St.  J.,  &  C. 

B.  R.  R,  Co 629 

Shaplcy  v.  Burrows 449 

Sharington  v.  Stratton 288 

Sharon  V.  Hill 336 

Sharp  V.  Blankenship 209 

Sharp  V.  Newaholme 58 

Shattuck  V.  Myers. 551 

Shawv.  Coster 367 

Shawv.Kay 123 

Shawv.  Kent 634 

Shaw  V.  Williams 709 

Shawmut  Nat.  Bank  v.  Boston. .  122 

Sheffield  V.  State 435 

Shehlon  v.  Railroad  Co 509 

Shelton  V.  Titifen 239 

Shepard  v.  Carriel 488 

Shepherd  v.  Beecher. . .  • 305 

Shepherd  v.  Shepherd 290 

Sheridan  v.  Brooklyn  &  K.  R.  R. 

Co 543 

Sherlock  v.  Bainbridge 501,  654 

Sherman  v.  Buick 151 

Sherman  v.  Story 719 

SherrUl  v.  Shuford 433^  434^  436 

Sherry  v.  Nick  of  the  Woods. ...  701 

Shirras  V.  Caig 105,  106 

Shoch  V.  McLane 251 

Shorts  V.Boyd 703 

Shuck  V.  Wight 762 

Shugartv.  Pattee 729 

Shultz  V.  ElUfttt 135 

Siiumaker  v.  Johnson 640 

Siegcl  V.  Chidsev 519 

Simmons  v.  Keller 215 

Simmons  V.  Norwood 05 

Simmons  v.  Rust 52 

Simms  v.  Guthrie 744 

Simons  v.  Marshall 796 


Cases  Cited. 


89 


TAom 

Sixnt  T.  Bond 235 

Sims  ▼.  Lyles 385 

^ima  ▼.  Renwick 667 

SinuoD  ▼.  Inghun 310 

Sinclair  v.  Jackson 524 

Sinclair  ▼.  Worthy 473 

Sindle  7.  McKennA 186 

Sillv.  Reese. '. 62 

Bllver  V.  Frazier 283 

Simpson  v.  Hall 252 

Skillman  v.  Lachman.  ..108»  109,  110 

Skinner  v.  Conant 254 

Skinner  v.  Deining 714 

Skrine  ▼.  Simmons 94 

Slaughter  ▼.  Commonwealth  ....  539 

Slawaon  v.  Loring 236 

Slee  V.  Bloom. 411 

Slemmer  v.  Wright 340 

Slevin  v.  Morrow 552 

Sloan  V.  Gilbert 527 

Slocnm  V.  Fairfield. 642 

Small  v.  Oilman 65 

S-Tialley  V.  Clark 451 

Smalley  V.  Wight 93 

Smart  V.  Smart 252 

Smith,  Ex  part6...334,  338,  342,  343, 

668 

Smith  V.  Betty 64 

Smith  r.  Busby 289 

Smith  V.  Cooke 58 

Smith  V.  Cramer 60 

Smithy.  Davis 383 

Smith  V.  De  La  Garza 209,  740 

Smith  V.  Dubuqne  Co 726 

Smith  V.  Gagle 473 

Smith  V.  GUlett. 338 

Smith  V.  Judkins 434 

Smith  V.Kerr 120 

Smith  V.  Kramer. 52 

Smith  V.  Loyd 313 

Smith  V.  McAtee 536 

Smith  V.  Nashua  eta  R.  R.  Co. .  772 

Smith  v.  Peoria  County 559 

Smith  ▼.  Ferry 438,  441 

Smith  V.  Pierce 702 

Smith  v.  Plummer 236 

Smith  V.  Powers 70 

Smith  V.Price 798 

Smithy.  Railway  Ca 509 

Smith  V.  Richmond 175 

Smithv.Smith 341 

Smith  T.  State. 66,  330,  337,  340, 

341,784 

Smith  v.  Stickney 757 

Smith  v.  St.  Louis,  L  M.,  9t  S. 

RV  Co. 74 

SmitiiT.  Strahan 636 

Smith  ▼.  Tarboz 56 

Smith  v.  Tenneneo 319 

Smith  T.  Townshend 572 

Smithy.  Weed 263 

43mithy.  Yale 427 

^mooty.  Eslaya 


pAoa 

Sneedy.  White 313 

SneUv.  State 424,440 

Snyder,  In  re 336 

Snyder  y.  Railrowi  Cow 509 

Snydery.  Riley 885 

Society  etc.  v.  Commonwetlth  ex 

rel.  Meyer 414 

Solander  y.  People 787 

Solomon  v.  Kimmel 289 

Sonstiby  v.  Koeley 260 

Sorenson  v.  Dundas 53 

Southern  Belle,  The  S.  B. 726 

Southern  Express  Co.  y.  Newby  64^ 

694 
Southern  Express  Ca  y.  Porcell.  644 
Southern  R.  K.  Ca  v.  Kendrick.  504 
South  Side  P.  M.  A.  v.  Cutler  & 

S.L.Ca 672 

Southwest  R.  R.  y.  Rowan 52 

Southwestern  R.  R.  v.  Thomas- 
son 389 

Spangler  v.  Commonwealth 204 

Spann  v.  Baltzell 257,261 

Spann  v.  Cochran • 258 

Sparks  v.  Bassett 120 

Spatz  V.  Lyons 65,  67 

Speckels  V.  Sax 119 

Speerv.  Plank  Road  Ca 714 

Spooner  v.  Dunn 250,  257 

Stoats  y.  Ten  Eyck. 556 

Stacker  v.  Watson 623 

Stackhouse  v.  City  of  Lafayette.  400 
Stackpole  y.  Arnold. . .  .229,  233,  234 

Stalker  V.  McDonald 385 

Standen  V.  Christmas 121 

Stanley  y.  Agnew 121 

Stanley  y.  Brannon 634 

Stanley  V.  Twogood 121 

Stariha  v.  Greenwood 253 

Stark  y.  Barrett 142,  147,  148 

Stark  V.  Boswell 70 

Starks  v.  People 782 

State  V.  Anderson 75 

State  v.  Bailey 501,  656 

State  V.  Benham 551 

State  v.  Black 65,  429,  438 

State  V.Blanch 431 

State  V.  Bondy 425,  426,  427 

State  V.  Bradford 431,  441 

State  V.  Brown 484 

Stete  y.  Burr.  .334,  336,  337,  342,  343 

State  y.  Campbell 129 

Stete  y.  Cave 425,  432,  436 

Stete  V.  Chapman 337,  33J 

Stete  v.  Clarke 343 

Stete  y.  Clemente 786^  788 

Stete  y.  Collins 783 

Stetev.Crow 432 

Stetey.  Cruise 757 

Stetey.  Dougherty 60^  64 

Stete  y.  Davidson 60 

Stetey.  Davis 102 

Stetey.  Dellwood 


40 


Cases  Cited. 


PAOB 

State  ▼.  Diokinaon 783,  787 

State  V.  Domingaes 52,  64 

State  V.  Duncan 56 

State  ▼.  Emmone 437 

State  V.  Foreman 339 

Statev.  Fosdick 537,  539 

State  V.  Foster 600 

Statev.  Gaillard 289 

State  V.  Grarrand 53 

State  V.  Oedicke 67 

State  v.  George 761 

Statev.GUes 434 

Statev.  Glass 66,748 

State  7.  Goldsborough 525 

State  v.Guyer 783 

State  V.  Hamilton 760 

State  V.  Hardin 760 

State  V.  Harper 787 

State  V.  Harris 269 

Statev.  Hays 68 

State  V.  HUdreth 379 

State  V.  Holding 337 

Statev.  Horan 59,  63 

State  V.  Howard 66,  787 

State  ▼.  Jackson 56,  65 

State  V.  John 775 

Statev.  Kline 760 

Statev.  Krin^ 68 

State  V.  T^^'^g^" 56 

State  V.  Leland 424,  425 

Statev.  Lewis 68 

State  V.  Lowrence 436 

State  V.  Maxwell.  ..333,  337,  342,  344 

State  V.  McDonald. 428 

State  V.  McGlynn 489 

State  V.  Mclntyre 785 

State  V.  Mertz 60 

State  V.  Middleham 62 

State  V.  Miller 436 

State  V.  Morphy 760 

State  V.  Morton 484 

State  V.  Murphy 68 

State  V.  Nichols 527 

State  V.  Northrup 760,  761 

State  V.  Ownby 424,  426,  435 

SUte  V.  Paup 221 

State  V.  Peace 56 

State  V.  Pomeroy 60,  64 

State  V.  Porter 424,  440 

SUte  V.Rankin 783 

Suite  V.  Rawles 53 

Statev.  Red 761 

State  V.  Roberts 425,  426,  433 

State  V.  Rorabacher 757 

Statev.  Rutledee 62 

Statev.  Schneider 65,70 

State  V.  Seymour 59,  64 

Statev.  Shelton 56,76 

Statev.  Smith 313 

Statev.  Soper 56 

State  V.  Stebbrns 785 

State  V.  Tbackam 429 

Statev.  Thomas 59,  69 


State  V.  Thurman 784 

State  V.  Troutmnn 496^  437,  441 

Statev.  Tun;itall 836^  841 

State  V.  Unifried 62 

Statev.  Walker 62 

Statev.  White 437 

State  V.  Williams 63,  7(30 

State  V.  Wilson 704 

Statev.  Winner 60 

State  v.  Winton 334,  339,  340 

Statev.  Young 483,  717 

State  of  FloricSk  ex  reL  Attorney- 

General  v.  Gleason 32^ 

St.  Charles  v.  Powell 740 

St.  aair  V.  Cox 537,  638,  639 

St.  Clair  V.  Shale 71 

Stearns  v.  Dubois 676 

Steams  v.  Hendersass •....     71 

Steele  v.  Kinkle 625 

Steele  v.  McTyer 118 

Steele  v.  Thompson 64 

Stehman  v.  CruU 682 

Steinman,  Ex  parte 339,  341,  345 

Steman,  Baker  &  Co.  v.  Harrison  515 

Stephen,  Succession  of 668 

Stephen  v.  McCloy 68 

Stephens  V.  Hill 340,  341 

Stephenson  v.  Osborne 610 

Steptoe  V.  Pollard 73 

Stevens  v.  Boston  R.  R.  Co -772 

Stevenson  v.  Judy 426,  438,  441 

Stevenson  v.  Mcliaren 166 

Stevenson  v.  McLean 427,  428^ 

Stewart  V.  Brown 53^ 

Stewart  v.  Campbell 251,  262 

Stewart  v.  McKean 303 

Stewart  v.  Redditt 65 

Stewart  v.  West 380 

Stewartson  v.  Watts 73 

Stiles  V.  Danville 66,  7a 

StUes  V.  SUte 52 

Stiles  V.  Western  K  R.  Corp. .  .65,  7a 

Stingsby  v.  Boulton 366 

Stinson  v.  Railroad  Co. 50$> 

St.  John  V.  Kidd 183 

St.  John  v.  Roberts 689 

St.    Louis,    Alton,   and   Chicago 

R.  R.  Co.  V.  Dalby 4&^  546 

St.  Michacrs    P.   E.   Church  v. 

Behreus 119,124 

Stobart  v.  Dryden 56,  564 

Stockwell  v.  Hunter 122 

Stockton  V.  Demuth 73 

Stoddard  v.  Burton 79> 

Stoddard  v.  Tarbell 427,  428 

Stokes  V.  Berry 208 

Stokes  v.  Landraff 83 

Stone  V.  Gardner 416 

Stone  v.  Hackett 290 

Stone  V.  Logan 5ia 

Stone  v.Segur 64 

Stone  v.  Seymour 310,  311 

Stone  V.  Walker 252;  263^  265> 


Ca8Es  CrriD. 


41 


BUsnrr,  EDioi I11&  Oa» 763 

Storey  T.  Brennaa 667 

Stotaeaburg  ▼.  SaoM 703 

Stoat  ▼.  McPhaeien 684 

Stont  ▼.  MerrUl 767,768 

Stovall  V.  Farmen'  tmd  l£mhanW 

Bank 62^67 

Stover  ▼.  Uerrington. 105 

Stowell  v.  Zoach 156 

Strader  v.  Mnllana 525 

Stratton  ▼.  HiU 252 

Strawbridge   ▼.    Baltijn«ra   ata 

R.R.Ca 313 

Street  v.  State 66 

Stiidde  ▼.  Saroni 473 

Strout  V.  PenneU.  ..424»  431,  436^  437 

Strout  V.  Proctor 336 

Strable  V.  Hake 261 

Stryker  ▼.  Meraelea 439 

Stnbbleileld  ▼.  McRaTen 224 

Studley  V.  Barth 251 

Stnltz  ▼.  Locke 123 

StQltz  V.  State 719 

Stomp  V.  Henry 209 

Sturdy  y.  Jackson 473 

Stnx^es  v.  Sherwood 154 

Sullivan  v.  Oregon  R*y  St  NaT.  Co.    62 

Sulzbacher  ▼.  Dickie 120 

Snmmersett  v.  Adamaon 319 

SntherbindT.  Carter 25^256 

Sutphen  V.  Seebaa 124 

Sutter  V.  San  Frandaoo 152 

Sutton  ▼.  Temple 118 

Suydam  ▼.  Marine  Ins.  Co. 328 

Swafford  v.  Whipple 627 

Swanzey  V.  Parker 93 

Swearingen  ▼.  Guliok 461 

Sweotv.  Wright 71 

Swettenham  ▼.  Leary 70,72 

SwiftT.Dean 135 

Swift  ▼.  Hawkins 289 

Swift  ▼.  Insurance  Co. 68 

SwiftT.Stark 722 

Swopev.  Ross 586 

Swords  V.  Edgar 124 

Sylvester  v.  Swan •  763 

TaafTe  v.  Josephson 104 

Taber  v.  Cannon 229 

Tait  V.  Hall 70 

Tallahasse  V.  Fortune 400 

Tapley  V.  Tapley 55 

Tarleton  v.  Oddthwaite 695 

Tarr  V.  Northey 260 

Tatem  V.  Wright 536,  539 

Taylor,  In  re 58 

Taylor  V.  Carpenter 277 

Taylorv.  Drake 254 

Tkylor  V.  Fickna 629 

Taylor  ▼.  Green 368 

Taylor  ▼.  Hatch 377,378 

XWylorr.  Horde 208 

raylor  ▼.  Jeter 670 


PA«B 

Taylor  t.  Luak « 5a 

Taylor  ▼.  King 681 

Taylorv.  RaiCoad  Oa. 66- 

Taylor  V.  Runyaa 721 

Taylor  ▼.  State 5(1 

Taylor  ▼.  Wimer 440,  441 

Teaff  V.Hewitt 224,  225 

Teeterav.  Lambom 202 

Temple^  In  re 836,  340 

Tenney  V.  Evans 71 

Terrell  V.  State 429,  430,  441 

Tevisv.  Ellis 202 

Tevis  V.  Hioks 5a 

Tewksbury  r.  lCaaaff.....l33,  134, 

136,  13» 
Texas  eta  R.  R.  Cow  t.  Medaria  508 

Thackeray  v.  Farmer 725 

Thallhcimer  v.  Brinckerhoff 73 

Thatcher  v.  Rockwell 253,  255- 

Thomas  V.  Boston  &  P.  Co. 772 

Thomaa  V.  Connell 66- 

Thomas  V.  Kingsland 119,  120- 

Thomaa  V.  State 63,  335,  342 

Thompson  r.  Amey 121 

Thompson  v.  Eagleton 670- 

Thompson  v.  Green. ...  • 208 

Thompson  v.  Mawhinney . ...  .71,  245 

Thompson  V.  McCord 289^ 

Thompson  V.  Morris 425 

Thompson  V.  Parker 672 

Thompson  T.  Piocbe 47a 

Thompson  V.  Ric»s 36a 

Thompson  V.  Rose 54 

Thompson  T.  State 6a 

Thoreson  v.  Korthwestsni  N.  I. 

Co 626^  52a 

Thomdikev.  Boston 60 

Thornton  v.  Guice 261 

Thornton  V  Mavnard 589- 

Thornton  V.  WiiliamB 257 

Thorp  V.  Goewey 52 

ThraU  V.  Lathrop 489- 

Thnrtell  v.  Beaumont 525,  526. 

Tice  V.  Derby 707 

Tier  v.  Lampson 21 3- 

TUden  V.  Tifden 121 

Tillinghast,  Ex  parte 343- 

TUlinghaatv.  Champlin 619- 

TUlinghaat  v.  Walton 377 

Tindall  V.  Touchberry..250,  258,  2G> 

Tinkler's  Case .....781,783^ 

Tinsmanv.  Railroad  Co 152 

Tisdalev.  Tisdale; 7Ga 

Titusv.  Morse 489^ 

Todd  v.  Hoagland 439^ 

Toledo  etc.  R'y  Co.  v.  Arnold. . .  594 
Toledo  etc.  R'y  Co.  v.  Patterson.  594 
Toledo  etc.  R.  R.  Co.  T.  Prince. .  487 
Toledo,  W.,  &  W.  R*y  Co.  v.  Mor- 
rison  62^ 

Tomkies  v.  Reynolds 52 

Tompkins  v.  Nichols 62S 

Tompkins  v.  Saltmarsh 6ft 


42 


Cases  Cited. 


FA«B 

Tone  ▼.  THImii 627 

Tooheyy.  Cooistook.... 255 

Top^  ▼.  Snow 623 

Torriono  v.  Young • 123 

Towlev.  Blake 66 

Town  of  Lewiston  ▼.  Proctor. . .  625 
Town  of    Rochester   y.    Alfred 

Bank 221 

Townsend  y.  Kendall. .  .666^  667,  670 

Townsend  y.  Libbey. 435 

Townaend  y.  Lonff..251,  252,  253,  262 

Townsend  y.  Tal&nt 461 

Townaley  y.  Snmrall. ..  .253,  255,  514 

Tozer,  In  re 254 

Tracy  y.  Swartwout 180 

Transportation  Co.  y.  Tiers 118 

Trapnall  y.  McAfee 90 

Travis  v.  Louisyille  and  Nash- 
ville R.  R.  Co 74 

Traylor  v.  State 785 

Treadwell,  In  re 334,  335,  340 

Treat  v.  Barlon 592 

Treat  Lumber  Co.  v.  Warner. . . .  257 

Trclawney  v.  Coleman 69 

Tremper  v.  Barton 635 

Trenton  etc.  Ins.  Co.  v.  Perrine.  522 

Trigg  V.  McDonald 438,  440 

Trigg  V.  Read 221 

Triinole  y.  Dziednxyiki 666 

Tripp,  Ex  parte 341,  342 

Trougbton  y.  Roe 472 

Trout  y.  Emmons 313 

Tucker  v.  Bradley 424,  429,  434 

Tuckerv.  Call 527 

Tully  V.Davis 583 

Turbeville  v.  State 719 

Turner  v.  Commonwealth 341 

Turner  v.  Hubbell 249,  251 

Turner  v.  McCarthy 120 

Turner  v.  Tuolumne  Water  Co. .  117 

Turpin  v.  Eagle  Creek  Co 319 

Turwin  v.  Gibson 447,  452 

Twomley  v.  Raiboad  Co 53,  60 

Tyler,  In  re ^43 

Tyler  v.  Wilkerson 701 

Tyson  v.  Passmore. 221 

Underhai  y.  Gibson 257 

Underwood  v.  Lovelace 262 

Unger  v.  Mooney 209 

Umon  Bank  v.  Coster 263 

Union  Bank  v.  Knapp 75 

Union  Brass  Mfg.  Co.  v.  Lind- 
say   124,  125 

United  States  v.  Bostwick 121 

United  States  y.  Bradley 305 

United  States  v.  Eckford 312,  313 

United  States  v.  Hartwell 56 

United  States  y.  Hoe 105 

United  States  v.  January.  • .  .312,  313 

United  States  y.  Jones 310 

United  States  v.  Kirkpatrick.308,  310 
United  Stetes  y.  (XMeara 53 


United  States  r.  Penn 

United  States  y.  Porter 834 

United  States  y.  Vannndt.  ..305^  308 
University  of  California  t.  Bar- 
nard      05 

Upper  Locks  y.  Abbott 257 

Upton  T.  Hnbbaid 241 

Vacherv.  Cocks 58»  60^  68 

Vairin  y.  Hobson 385 

Valentine  y.  Cooley 462 

Valentine  y.  Mahoney 478 

Van  Doren  T.  Tjader 254^  263 

Van  Dom  y.  Bodley 719 

Van  Dozor  v.  Allen 458 

Van  Every  v.  Ogg 119 

Van  Home  v.  ^ida 768 

Van  Phulv.  Sloan 515 

Van  Rensselaer  v.  Akin . .  r » . . . .  330 

Van  Valkenbnrgh  v.  Smitb 289 

Van  Vechten  v.  Paddock 429 

Van  Winkle  V.  Udall 433 

Van  Wormer  v.  Crane 122 

Vamnmv.  Abbot 142 

Vary  v.  Godfrey 378 

Vassv.  Wales 119 

Vassar  v.  Henderson 98,  790 

Vasaar  v.  Vassar 290 

Vaughan  v.  TaflP  Vale  R'y  Ca. . .  509 

Vaughn  v.  Smith 251,  257,  261 

Venus,  The 60 

Vogelv.  Melms 260 

Voltz  V.  Blackmar 53 

Vrooman  v.  Phelps. 288 

Vicksburg  and  Jackson  R.  R.  Co. 

V.  Patton 593 

Village  of  Hyde  Park  v.  Ingalls.  559 

Wabrodv.  Ball 64 

Wadsworth  v.  Harrison 64 

Wadsworth  v.  Pacific  Ins.  Co. .     468 

Waguer  v.  Hallack 253,  254 

Waite  V.  Delesdermier 425,  440 

Wakefield  v.  Moore. . .  .424,  426,  427, 

436 
Waldele  v.  New  York  Cent  XL  R. 

Co 61,  62,68 

Walker  v.  Brown 250 

Walker  v.  Commonwealth. .  .337,  341 

Walker  v.  Gilbert 119,  120 

Walker  V.  Haskell 436 

Walker  y.  Hatton. 121 

Walkerv.Hill 257 

Walker  v.  Jackson • .  •  •  •  643 

Walker  y.  State 342 

Walker  y.  Walker 289 

Wall,  Ex  parte.... 334^  335,  339,  340, 

341  344^  845 
Wall y.  East  Riv.  R.  R.  Co!....  751 

WaUv.  Hinds 798 

Wallace  v.  Anderson 264 

Wallaoev.Goff 676 

Wallace  V.  Wallace 629 


Cases  CmED. 


48 


WallMaT.  Wortibaai...28%  257,  258^ 

260,261 

WftUen  T.  Huff 170,472 

Walls  ▼.  Piamar 341,844 

Walter  v.  G«nuuit 65 

Walter  v.  Green 60 

Walters  v.  Insnrmnoe  Go 793 

Walters  v.  Washington  Ins.  Go..  383 
Walther  t.  Menrelf. . .  .268,  259,  261, 

262 

Walton  v.  Green 65 

Walton  ▼.  Mandeyille 261 

Walwyn  y.  St  Qointin 589 

Wapello  ▼.  Bigham. 313 

Wardy.  Eelsey 119 

Ward  y.  State 51 

Ward  y.  Wardsworth 450 

Ware  y.  Allen 257,259,261 

Warfield.  WiU  of 115 

Warfield  y.  Gkmpbell 454 

Waring  y.  Gatawba  Go. 399 

Waring  y.  Glark 725 

Waring  y.  Crow 183 

Warmock  y.  Richardson 793 

Warner  y.  Burlington  eto.  B.  R. 

Co 644^694 

Warner  y.  Hitchins 122 

Warner  y.  Railroad  Ga 773 

Warren  y.  Chambers 501 

Warren  y.  Hofer 666 

Warren,  In  re 338 

Warren  y.  Inhabitants  of  Thomas- 
ton. 241 

Warren  y.  Smith.  ..250,  254,  261,  262 

Warren  y.  Wagner 122 

Washington  U.  I.  Go.  y.  Wilson  525, 

527 

Wason  y.  Colbum 290 

Waters's  Appeal 139 

Waters  y,  Bristol 230 

Waters  y.  Stickney 224 

Waters  V.  Waters 684 

Waterman  y.  Merrill 439 

Watkina  y.  Eaton 766,  767 

Watkins  y.  Hopkins 289 

Watkins  y.  Wallace 525 

Watkmson  y.  Bennington 431 

Watkinson  y.  Town  of  Benning- 
ton  437 

Watson's  Appeal 768 

Watson  y.  Bourne 240 

Watson  y.  Brennan 425,  438 

Watson  y.  Citizens' Sayings  Bank  343 

Watson  y.Erb 688 

Watson  y.  Stone 392 

Watson  y.  Watson 425,  427 

Watt  y.  Allffood 670 

Watfeson  y.  Dowling 202 

Weare  y.  Van  Meter 768 

Weatherford  y.  Weatherford.. . .  761 

Weathorly  y.  Hardman 257 

Weayer  y.  Qnyer 703 

Weayer  y.  Lapdey 68 


Webb^Inre «, «  772 

Webb,  Estate  of 890 

Webby.  Kelly 65 

Webb T. NationalLi&  Oa. 75S 

Webster  y.  Gsnmann K3 

Webster  y.  McGnmber.  • 162 

Webster  T.  Qnimby 436^438 

Wedderspoon  y.  Rodgen 92 

Weedy.  People 786 

Wehrman  y.  Priest 118 

Weigall  y.  Waters 123 

Weinsteine  y.  Hsxrison 118 

Weisbrod   y.    Chicsgo  eto,  R*y 

Go 739 

Weisel  y.  Spence 269,  280,  261 

Welch  y.  Jugenheimer. 525 

Welch  y.  Wadsworth 313 

Weld  y.  Bartlett 438 

Wellborn  y.  Weayer 109 

Weller  y.  Saggett 666^607 

Wells  y.  Harter 175 

Wells  V.  Hatch 449 

Wells  y.  Jackson  Iron  Mfg.  Go.     719 

Welsh  y.  Louis. 68 

Welton  y.  Adams 91 

Welton  y.  Tizzard 746 

Welz  y.  Rhoduis 676 

Wengler  y.  Missouri  Paoifio  BL  R. 

Co 75 

Wenman  y.  Mohawk  Ins.  Go. . . .  154 

Werely  y.  Persons 67 

West  y.  Bullskin  Prairie  Ditching 

Co 698 

West  y.  Gunther 666,  667 

West  y.  G'Hara 256 

West  y.  Old  Colony  Ins.  Co 753 

West  V.  Raymond 684 

West  Boston   Sayings  Bank  y. 

Thompson 590 

West.  Ins.  Go.  y.  Cropper 468 

Western  Union  Ins.  Co*  y.  Wil- 
son  524 

Western  Union  Tel.  Go.  y.  Lieb.  537, 

539 
Western  Union  Tel.  Co.  y.  Mayer  537 

Wostermier  v.  Street 120 

Westfall  y.  Hudson  Riyer  Fire 

Ins.  Co 547 

Weston  y.  Graylin 525,  528 

West  Cambridge  y.  Lexington. . .     71 

Wetherbee  y.  Dunn. 1C8 

Wetmore  y.  Mell 66,  68 

Wheatley  y.  Bastow 337 

Wheatley  y.  West 392 

Wheeden  y.  Camden  and  Amboy 

R.  R.  &T.  Co. 637 

Wheeler  V.  Crawfcvd 119 

Wheeler  y.  Thomas. . . .  .426,  429,  433 

Wheeler  y.  Winn 766 

Whipple  y.  Walpole 593 

Whitbeck  y.  Whitbeok 257 

White's  Case 321,324,326 

White  T,  Hampton 776 


44 


Cahes  Cited. 


PAOB 

Whiter.  Kibling 687 

White  V.  Mealio 120 

White  v.  Morton 64 

White  V.  Nicholson 121 

White  y.  Pariah 619 

White  ▼.  Railroad  Co. 121 

White  V.  Rintoul 257 

Wliite  v.  Rockafellar 439 

Wliitev.  Smith 7G6 

Whitev.  WUcox 426 

Whitehurst  y.  Hyman 257,  262 

Whitesell  v.  Heiaey 672 

Whitesidea  y.  Rassell 642 

Whitney  V.  Buttertield.424,  426,  429, 

440 

Whitney  v.  Dnrkin 68,  65 

Whitney  v.  Whiting 238,  240 

Whittemore  v.  Wentworth.  .253,  261 

Whittier  y.  Dietz 90 

Whitton  V.  Whitton 152 

Whitworth  y.  Sonr 670 

Wickena  y.  Eyana 190,  228 

Wickeraham  y.  Orr 251 

Wiggin  y.  Swett 224 

Wiggins  y.  McDonald 792 

Wightman  y.  Weatem  Ins.  Co. .  .624, 

626,626 

Wilcox  y.  Williama 176 

Wilcoxson  y.  Bnrton 105 

Wildea  y.  Chapman 618 

Wiley  y.  Parmer 633 

Wilkes  y.  Haaket 431 

Wilkinson  y.  Clauson 119 

Willard  y.  Buahong 254 

Willardy.  Judd 378 

Willard  V.  Sheafe 380 

Willard  y.  Trustees 627 

Willeyy.  State 785 

Williams  V.  Babbitt 438 

Williama  y.  Ballanoe 209 

Williams  y.  Barton 402 

Williams  y.  Cash 139 

Williama  y.  Creaawell 636 

Williama  v.  Engliah 64,  75 

Williama  v.  Field 224,  225 

Williama  y.  James 689 

Williama  y.  Jarrot 69 

Williama  y.  Kelsey 75 

Williama  y.  Leper 249 

Williama  y.  Ilobbina....229,  234,  236 

Williama  v.  Rogera 259 

Williama  V.  State 68 

Williama  y.  Storrs • .  666 

Williams  y.  Vanmeter 286 

Williamson  y.  Brown 747 

Williamson    y.    Cambridge    R. 

Co 74 

Williamson  y.  HiU 258,  259,  261 

Williamson,  Meggison,  and  Beau- 
mont  319 

Williamson  y.  MUler 120 

Williamson  y.  Williams 70 

Williamson  y.  Williamson 396 


Willia  y.Benard 

Willis  y.  Freeman •• 619- 

Willson  y.  CleayeUnd 186 

Wilmarthy.  Mountford 284 

Wilson  y.  Boerem 66i 

Wilson  y.  Dean 762* 

Wilaon  y.  Deen 119 

Wilson  y.  Hentges 268,  262 

Wilson  y,  O'Day 5& 

Wilson  y.  Sherlock 65- 

Wilson  y.  Strobach 430 

Wilton  y.  Tazwell 76^ 

Windell  v.  Hudson 259^ 

Wingficld  V.  Crosby 425 

Wiukelman  y.  People. .  .334,  341,  344 

Winkley  y.  Forge 106- 

Winona  etc.  R.  R.  Co.  y.  Wal- 

dron 106,  245,  251 

Winslow  y.  Dakota  Lumber  Co. .  26^ 

Winston  y.  Wcstfeldt 382,  384 

Winter  y.  Wroot 69 

Winthrop  y.  Benson. 207 

Wise  y.  Joplin  R.  R.  Co 609 

Withers  y.  Baird 379 

Withers  y.  Green 289 

Withers  y.  Patterson 460 

Withers  y.  State 344 

Withey  y.  Mathews 119 

Witmer*s  Appeal 798 

Witty.  Klindworth 68 

Wolcott  y.  SuUiyan 129 

Wolf  y.  KUpatrick 124,  125 

Wolfey.  Dowell 799 

Wolkey.  Fleming 257 

Woody.  Crocker 772,774 

Woody.  State 6^ 

Woody.  Stone 365- 

Woodcock's  Case 66^ 

Woodcock  y.  Bennett 29S 

Woodruff  y.  Barrett 427 

Woodniffy.  Gamer 102 

Woodsy.  Banks 72 

Woods  y.  Keyes 423- 

Woodward  y.  Campbell 767 

Woodward  y.  Elliott 587 

Woodward  y.  Lazar 90 

Woodward  y.  Huntoon 763 

Woodward  y.  Spring 666,  66S> 

Wool,  lu  Matter  of 336,  340,  341 

Woolery  y,  Woolery 63U 

Wooley,  Inre 34a 

Womack  y.  Womaok 176 

Worral  y.  Johnson 44S 

Worthy  y.  Johnson 667 

Wrighty.  Cobleigh 449^ 

Wright  y.  Court 6S 

Wright  y.  Deyoe  423^ 

Wright  y.  Littler 66,  664 

Wright  y.  Simpson 306,  306> 

Wrighty.  Solomon 405^ 

Wydierley  y.  Wychorley 290 

Wyman  y.  Hurlbort 18S 

Wynny.  Wood 25a 


Vabsb  Citkd. 


46 


PA«S 


iL  irbowBffl  T»  CraWOflF*  •••••••• 

YeMgm  T.Wood 499 

YorkBttikT.  Outw 70 

Voang  ▼  CoDUiKMiwMJth 66 

Voung  ▼.  Edwards 680,  628 

Young  y.  French 266 

Yoang  T.  Makepeaco 627 

Young  T.  Smith 136 

Young  ▼.  Young 876 


607 


180 


ZabtUio  ▼•  CUamliM  da.  Bk  Bk 

Ca 

Zabriakia  t.  Smith 

Zdgler  T.  Comnuawaalth.... 

ZmSler  r.  Eekart 

ZnlkooT.  ^Hng 64S 

Ib  llattw  of  .m^  »Bb  UO^  841, 


AMERICAN  DECISIONS. 

VOL.  XOV. 


i 

t 


CASES 


IN  THE 


SUPREME    COURT 


OF 


CALIFORNIA. 


People  v.  Vernon. 

[85  Calipobnia,  49.1 
DSCLA&ATIOHS  SPRINGING  OUT  OP  PRINCIPAL  TrANSACITOK  ARI  TO  BS  Rs* 

OARDXD  as  oontemporaneoua  with  it,  and  are  admissible  in  evidence  as 
part  of  the  res  ffesUe,  if  they  tend  to  explain  the  principal  transaction, 
and  were  voluntarily  made  at  a  time  so  near  to  although  not  precisely 
concurrent  with  it  as  to  preclude  the  idea  of  deliberate  design. 

Declarations  bt  Diceasbd  wuilb  Rralizino  Himsslf  to  be  in  Dtino 
Condition^  concerning  the  circumstances  attending  the  receipt  of  his 
fatal  wounds,  though  made  early  in  the  morning,  and  his  death  did  not 
occur  until  the  middle  of  the  afternoon  of  the  same  day,  are  admissible 
in  evidence  against  the  defendant^  on  trial  charged  with  the  murder  of 
the  deceased. 

if  ACT  that  Writtbn  Statdcknt  op  Dbclaration3  Made  by  Deceased  in 
ExTRiMia,  verified  by  him,  was  read  in  evidence  on  tho  trial  of  the 
party  thereby  accused  of  murder,  is  no  objection  to  the  introduction  of 
other  and  independent  evidence  of  the  same  or  similar  declarations. 

The  opinion  states  the  case. 

T%oma8  A.  BrovjUy  for  the  appellant. 

Jo  HamiUony  attomey'generaly  for  the  people. 

By  Court,  Spbaoub,  J.  The  defendant  was  indicted  for 
murder,  and  convicted  upon  the  indictment  of  the  crime  of 
manslaughter.  On  appeal  to  this  court,  the  case  is  presented 
upon  alleged  errors  of  the  court  below  in  admitting,  in  behalf 
of  the  prosecution,  against  the  objections  of  defendant,  evidence 
of  the  declarations  of  the  deceased.  It  appears  from  the  eyi« 
<icnce,  as  presented  in  the  record,  that  a  witness,  Dainty,  re- 
«ided  about  two  hundred  feet  from  the  residence  of  tha 
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priBoner;  that  deceased  called  at  witness's  house  on  Friday 
evening,  the  21st  of  December,  between  ten  and  eleven  o'clock^ 
and  requested  him  to  go  with  deceased  to  the  house  of  pris- 
oner for  the  purpose  of  amicably  arranging  a  recent  difficulty^ 
between  prisoner  and  deceased.  Dainty  told  deceased  to  wait 
till  he  put  on  his  clothes,  and  he  would  go  along;  to  which 
deceased  replied  that  he  would  go  along  and  see  prisoner,  if  ho 
was  up;  and  if  he  was  in  bed,  he  would  call  him  up,  and  wit- 
ness could  come  along.  Witness  dressed  himself,  and  started; 
had  passed  about  half  the  length  of  his  porch  when  he  heard 
a  shot;  continued  to  advance  towards  prisoner's  house,  and 
immediately  heard  three  more  shots  in  quick  succession,  and 
when  he  got  about  half-way  to  prisoner's  house,  met  deceased 
walking  fast  from  the  direction  of  prisoner's  house;  that*  it 
was  about  half  a  minute,  and  not  exceeding  three  quarters  of 
a  minute,  from  the  time  witness  heard  the  first  shot  till  ho 
met  deceased,  who  immediately  said  he  had  been  shot  treach- 
erously by  defendant;  that  he,  deceased,  was  sitting  down  on 
defendant's  porch;  that  defendant  came  out  to  the  door,  and 
spoke  to  him,  and  said:  *' Wait  till  I  go  and  put  my  boots 
on  ";  and  instead  of  going  to  put  his  boots  on,  he  came  out 
with  a  gun,  and  shot  him  when  he  was  sitting  on  the  porch; 
that  when  he,  deceased,  got  up  to  go  away,  defendant  followed 
after  and  shot  him  in  the  back. 

The  objection  to  these  declarations  of  deceased  being  givea 
in  evidence  is  urged  upon  the  ground  that  they  were  not  mado 
at  the  very  time  of  the  shooting,  but  after  the  shooting  had 
been  concluded. 

That  these  declarations,  made  under  such  circumstances^ 
and  in  such  connection  with  the  main  fact  as  to  allow  them 
to  be  given  in  evidence  as  a  part  of  the  res  gestss,  we  have  no- 
doubt,  and  no  error  was  committed  in  admitting  them  as- 
such. 

Decl  irations,  to  be  a  part  of  the  res  geatie,  are  not  required 
to  be  precisely  concurrent  in  point  of  time  with  the  principal 
fact,  if  they  spring  out  of  the  principal  transaction,  if  they 
tend  to  explain  it,  are  voluntary  and  spontaneous,  and  are 
made  at  aiime  so  near  it  as  to  preclude  the  idea  of  deliberate 
design,  then  they  are  to  be  regarded  as  contemporaneous,  and 
are  admissible:  1  Greenl.  Ev.,  sec.  108;  Mitchumv.  StaUj  11  Ga. 
615;  Commonwealth  v.  McPike,  3  Gush,  181  [50  Am.  Dec.  727]. 

The  other  objection  urged  to  the  evidence  of  the  declara- 
tions made  by  deceased  in  extremis  are  clearly  untenable. 
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From  the  evidence  it  appears  that  deceased,  after  receiying 
the  fatal  wounds  on  Friday  evening,  lived  till  three  o'clock 
p.  u.  of  the  following  Sunday;  that  Saturday  about  noon 
he  was  informed  by  his  attending  physician  that  he  could 
live  but  a  short  time,  and  expressed  his  belief  that  ho  could 
not  live  long.  On  Sunday  morning,  early,  he  said  to  his  wife, 
and  witnesses  Martin,  McNulty,  and  Ruggles,  that  he  could 
live  but  a  short  time,  and  after  so  expressing  himself  to  Mar- 
tin, he  made  a  statement  to  him  voluntarily,  as  he  said,  his 
dying  declarations  of  the  circumstances  attending  the  receipt 
of  his  fatal  wounds.  These  statements  Martin  immediately 
communicated  to  witness  McNulty,  who  reduced  them  to 
writing,  and  read  the  statement  carefully  to  deceased,  who 
said  it  was  correct,  signed  the  same,  and  verified  it,  after 
which  he  made  a  statement  to  Ruggles,  his  physician,  and 
immediately  before  to  his  wife.  All  these  statements,  includ- 
ing the  one  made  to  witness  Dainty,  were  substantially  the 
samo,  not  varying  in  any  material  fact. 

There  is  no  reason  to  doubt  from  the  evidence  but  that 
when  these  declarations  were  made  on  Sunday  morning  and 
forenoon,  that  the  deceased  fully  realized  that  he  was  in  a 
dying  condition. 

The  fact  that  a  written  memorandum  of  the  statement  veri- 
fied by  deceased  was  read  in  evidence  is  no  objection  to  the 
introduction  of  independent  oral  evidence  of  the  eaujo  or 
similar  dying  declarations  of  deceased:  1  Greenl.  Ev.,  sees. 
160,  161;  Montgomery  v.  State^  11  Ohio,  424;  Rex  v.  Bonner^  0 
Car.  &  P.  386;  King  v.  Woodcock,  1  Leach,  500;  Ward  v.  Slate, 
8  Blackf.  101;  People  v.  Glen,  10  Cal.  32;  People  v.  Lee,  17 
Id.  76. 

Judgment  affirmed. 

Rxs  OiSTJC  — One  of  the  most  important  functions  of  the  law  of  evidence 
b  to  prevent  the  confasion  of*the  court  and  jury,  and  the  burdening  of  the 
record  with  a  roaes  of  hearaay  and  irrelevant  testimony,  which  can  only  tend 
to  oliscure  the  real  issues  and  to  give  rise  to  others  of  only  apparent  and  not 
real  importance,  besides  giving  to  the  trial  of  a  cause  a  cumbrous  movoincn  t 
and  an  uncertain  direction  highly  detrimental  to  the  ends  of  justice.  Bub 
there  is  a  class  of  evidence  which  forms  an  exception  to  the  general  rule:)  of 
hearsay  and  relevancy,  termed  the  rea  gtatcB,  which  is  admitted,  although  it 
is  in  fact  hearsay  or  apparently  irrelevant,  because  without  it  a  clear  under- 
standing of  the  nature  of  the  litigated  act  cannot  be  had,  and  to  obtain  this 
ahoold  of  cooree  be  the  prime  object  of  the  rules  of  evidence,  —  by  admitting 
as  well  as  by  ezdnding  evidaaoe. 

DjuriniTiON.  —  It  is  well  and  truly  said  by  Mr.  Qreenleaf  in  his  work  on 
eividenoe  that  "the  affiurs  of  men  consist  of  a  complication  of  circumstances 
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BO  intimatelj  interworen  m  to  be  hardly  Mparmble  from  each  other.  Each 
owes  its  birth  to  some  preceding  circamstance,  and  in  its  torn  becomes  the 
prolifir  parent  of  others;  and  each  daring  its  existence  has  its  inaepaiable 
attributes,  and  its  kindred  facts  materiallj  affecting  its  character,  and  essen- 
tial to  be  known  in  order  to  a  right  understanding  of  its  natare.  These  ear* 
rounding  circnmstances,  constitating  parts  of  the  res  geske,  may  always  be 
shown  to  the  jury,  along  with  the  principal  fact;  and  their  adxnissibility  ii 
determined  by  the  judge,  according  to  the  degree  of  their  relation  to  that  fact, 
and  iu  the  exercise  of  his  sound  discretion;  it  being  extremely  difficulty  if  not 
impossible,  to  bring  this  class  of  cases  within  the  limits  of  a  more  particiilar 
description**:  1  GreenL  Ev.,  sec.  106.  Mr.  Wharton  defines  rts  geaUz  as 
''those  circnmatances  which  are  the  undesigned  incidents  of  a  particular  liti- 
gated act,  and  which  are  admissible  when  illustrativ^e  of  such  act.  These 
incidents  may  be  separated  from  the  act  by  a  lapse  of  time  more  or  lees  appre- 
ciable. They  may  consist  of  speeches  of  any  one  concerned,  whether  partici- 
pant or  by-stander;  they  may  comprise  things  left  undone  as  well  as  things 
done.  Their  sole  distinguishing  feature  is,  that  they  should  be  the  necessaiy 
incidents  of  the  litigated  act;  necessary  in  this  sense,  that  they  are  part  of  the 
immediate  preparations  for  or  emanations  of  such  act,  and  are  not  produced  by 
the  calculated  policy  of  the  actors.  In  other  words,  they  must  stand  in  imme- 
diate causal  relation  to  the  act,  —  a  relation  not  broken  by  the  interposition 
of  v'oluntary  individual  wariness,  seeking  to  manufacture  evidence  for  itselL 
Incidents  that  are  thus  immediately  and  unconsciously  associated  with  an 
act,  whether  such  incidents  are  doings  or  declarations,  become  in  this  way 
evidence  of  the  character  of  the  act.'*  In  fine,  a  fact  or  declaration  to  con- 
stitute part  of  the  re«  geUa  must  be  contemporaneous  with  the  principal 
transaction,  or  nearly  so,  must  be  so  iatimately  interwoven  with  it  as  to  be 
a  part  of  the  transaction  itself,  and  must  be  free  from  any  implication  of  pre- 
meditation or  purpose  to  manufacture  testimony:  See  RawBon  v.  Haigk,  2 
Bing.  104;  Bidley  v.  Oi/de,  9  Id.  349,  352;  Bateman  v.  Bailey,  5  Term  Rep. 
512;  SmiUi  v.  Kramer,  1  Bing.  N.  G.  585;  Lord  v.  Colvin,  4  Drew.  366;  Henry 
v.  Wareftouae  Co.,  2  Notes  of  Caa.  389;  Tomldes  v.  ReynoUls,  17  Ala.  109; 
Powell  V.  Olds,  9  Id.  861;  Sanford  v.  Howard,  29  Id.  C84;  AxUauga  v.  Daxii, 
32  Id.  703;  Bragg  v.  i/izwic,  38  Id.  89;  Mobile  R.  R,  v.  Ashcraft,  48  Id.  15; 
Comeliua  v.  State,  12  Ark.  782;  Peopk  v.  Vernon,  35  Cal,  49;  Sill  v.  Reeu, 
47  Id.  294;  RusaeU  y..FriAie,  19  Conn.  205;  MUchum  v.  State,  11  Ga.  G15; 
Batton  V.  Watwn,  13  Id.  63;  S.  G.,  58  Am.  Dec.  504;  PrijUup  v.  Mitchell,  17 
Ga.  558;  Clayton  v.  Tucker,  20  Id.  452;  SotOJiweat  R,  R.  v.  Rowan,  43  Id.  411; 
Sak9  V.  State,  57  Id.  183;  Flanders  v.  Maynard,  58  Id.  56;  Amick  v.  Young, 
69  III.  542;  Paul  v.  Berry,  78  Id.  158;  Beardstown  v.  Virgima,  81  Id.  841; 
Caldwell  v.  Evans,  85  Id.  88;  Tluny  v.  (?o«a?y^85  Id.  611;  Sander  v.  PeapU, 
104  nL  248;  Boone  Bank  v.  Wallace,  IS  Ind.  82;  HamUton  v.  State,  36  Ind. 
281;  Frink  v.  Coe,  49  G.  Greene,  555;  S.  C.,  61  Am.  Dec.  141;  Simmons  v. 
Rust,  39  Iowa,  241;  State  v.  Domingues,  32  La.  Ann.  428;  Corinth  v.  Lincoln, 
34  Me.  310;  ComvUle  v.  Brigldm,  39  Id.  333;  Handy  v.  Johnson,  5  Md.  450; 
CurOs  V.  Moore,  20  Id.  93;  Pool  v.  Bridges,  4  Pick.  379;  Allen  v.  Duncan,  11 
Id.  309;  Haynes  v.  Rutter,  24  Id.  242;  Lund  v.  Tyngsborough,  9  Gush.  36; 
Boston  R,  R.  v.  Dana,  1  Gray,  83;  NutUng  v.  Page,  4  Id.  584;  Blahs  v. 
Damon,  103  Mass.  199;  Parker  v.  Steamboat  Co,,  109  Id.  449;  ConmonwealA 
v.  Vosburg,  112  Id.  419;  StovaJll  v.  Fajtners*  and  Mercltants*  Bank,  8  Smedes 
&  M.  305;  S.  G.,  47  Am.  Dec.  85;  Mann  v.  Best,  62  Ma  691;  RoUins  v.  Strout, 
tt  Nev.  150;  Newman  v.  Bean,  21  K.  U.  93;  Pfumer  v.  French,  22  Id.  450; 
Atliertoi  V.  TiUon,  44  Id.  452;  Gray  v.  Goodrich,  7  Johns.  95;  ffaighi  ▼.  Haigki, 
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19  N.  T.  464;  Vota  ▼.  Blaekmcar,  64  Id.  440;  Twemky  v.  ncdlroad  Co.,  60  Id. 
158;  State  ▼.  Howies,  65  K.  C.  334;  State  ▼.  Oarrand,  5  Or.  216;  Jonee  ▼. 
BrwonfieXd^  2  Pa.  St  55;  /?eef  y.  Uckng^iiim^  41  Id.  113;  ^onJfc  </  fFoodatodb 
V.  CZorl;^  25  Vt.  308;  FifitU  ▼.  Bkhaird&cm^  34  Id.  310;  Sorenmm  y.  Dumiaj, 
42  Wis.  642;  ^om  y.  lUulroad  Co.,  42  Id.  654;  Felt  y.  ilmicfon,  43  Id.  467; 
Ptidecus  V.  Mineral  Point,  43  Id.  513;  ilfofib  y.  StaU,  48  Id.  271;  Tnifad 
Statee  y.  O'Meara,  1  Cranch  C.  C.  105;  /tftw;;  y.  JexoeVU  1  How.  219;  /TtiU 
▼.  Trane,  Co.,  7  Blatchf.  536;  In  re  Clark,  9  Id.  379. 

CntCUMSTAKCES     AND     DeCLARATIOKS    CHABACTXRIZINO    TRANSACTION     IN 

QuEsnoN,  and  intimately  connected  with  it  so  as  to  form  a  part  of  it»  are 
admissible  therefor  as  part  of  the  rea  gestcR,  if  they  conform  to  the  other 
requisites  of  spontaneity  and  contemporaneity. 

Convereatkms  and  Declaratkme.  —  Thus,  coayersations  closely  connected 
with  the  facts  in  issue,  and  explaining  and  characterizing  them,  are  admis- 
sible  as  parts  of  the  res  ffestce,'  Stewart  y.  Brown,  48  Mich.  3S3;  Mack  v.  State, 
48  Wis.  271;  Bragg  y.  JUaaaie,  38  Ala.  89;  S.  C,  79  Am.  Dec.  82.  In  an  ac- 
tion arising  out  of  an  altercation  on  shipboard,  testimony  as  to  what  was 
said  by  the  ship's  officers  during  the  altercation  was  admitted:  Brodoett  y. 
New  Jersey  Steamboat  Co.,  18  Fed.  Rep.  156.  And  the  celebrated  case  of  Rex 
V.  Oordon,  21  How.  St.  Tr.  542,  is  familiar,  where  upon  the  trial  of  Lord 
George  Gordon  for  treason  the  cry  of  the  mob,  "No  popery,"  as  they  accom- 
paniod  the  accused  on  his  enterprise,  was  admitted  as  part  of  the  res  gestce, 
and  as  explanatory  of  the  principal  fact.  So  in  an  action  for  false  impris- 
onment^  where  the  defense  was  that  the  plaintiff  had  been  giyen  into  custody 
for  forging  a  bill  of  exchange,  which  had  been  dishonored  on  presentment  to 
the  drawer,  a  witness  who  had  accompanied  the  defendant  to  the  drawer 
was  allowed  to  testify  as  to  what  the  drawer  said  when  he  refused  to  accept 
the  bill:  Perkins  y.  Vaughan,  4  Man.  t  G.  988. 

PMic  Surveyor,  — Declarations  of  a  public  suryeyor  while  making  a  sur- 
rey, respecting  what  he  was  doing,  for  whom,  and  why,  are  admissible  as 
part  of  the  res  gestae,  in  a  suit  for  the  establishment  of  a  boundary  line: 
Qwrge  y.  Thomas,  16  Tex.  74;  S.  0.,  67  Am.  Dec  612;  and  see  HunmeuU  v. 
Peyton,  102  U.  S.  333,  364;  HiU  y.  Proctor,  10  W.  Va.  59. 

3ntry  upon  Land,  — And  so  where  a  person  makes  an  entry  upon  land  for 
the  purpose  of  taking  adyantage  of  a  forfeiture,  to  foreclose  a  mortgage  or 
to  defeat  a  disseisin,  his  declarations,  made  at  the  time  of  his  entry  and  ex- 
planatory of  its  character  and  purpose,  are  admissible  like  other  material 
facts:  Co.  lit.  49  b,  245  b;  3  Bla.  Com.  174,  175;  Beltnwn  y.  Swett,  3 
Greenl.  316. 

Business  Transactions  and  Official  Acts,  —  Declarations  of  the  parties  made 
with  regard  to  matters  of  business,  if  contemporaneous  with  the  acts  they 
tend  to  explain  and  qualify,  are  admissible  as  parts  of  the  res  gestx:  Purkiss 
y.  Benson,  28  Mich.  538;  KimbcUl  y.  Vroman,  35  Id.  310;  Bank  y.  Kennedy,  17 
Wall.  19.  Thus  the  declarations  of  a  party  made  upon  receiying  money,  that 
more  is  still  due  him,  are  admissible:  DiUard  v.  Scruggs,  36  Ala.  670;  and  see 
Wdister  y.  Canmann,  40  Mo.  156;  and  likewise,  the  declarations  of  a  person 
made  upon  the  payment  of  money,  to  show  the  application  of  the  payment  or 
that  he  pays  as  the  agent  of  anotiier:  Bank  qf  Woodstock  y.  Clark,  25  Vt.  308; 
Carter  y.  Beals,  44  K.  H.  408.  So  in  an  action  against  an  executor  for  work 
done  under  contract  with  his  testator,  the  fact  that  the  executor  oyersaw  the  • 
work  was  held  to  be  admissible  as  part  of  the  res  gestas:  McKeown  y.  Harvey, 
40  Mich.  226.  But  upon  the  question  of  whether  a  contract  was  or  was  not 
eyideoos  that  one  party  thereto  did  not  then  haye  the  property  which 
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Ue  agreed  to  deliver,  or  that  his  partner  told  him  not  to  make  the  contract^ 
i3  not  of  the  rta  geaUB^  and  therefore  U  not  admiaaihla:  Nath  ▼.  Hcask^  59  Wia. 
384.  Declarations  of  a  deceased  grantor,  made  as  part  of  the  re»  geda  at  tiie 
time  of  the  execution  of  a  deed,  are  admissible  npon  the  question  of  its  con- 
Hideration:  Kenneyy.  PhiUippy,  91  Ind.  511;  and  see  Ohormley  v.  Tomng^  71 
id.  C21.  And  so  declarations  made  by  the  owner  of  a  farm  as  to  the  terms 
on  which  the  occupant  was  cultivating  it,  made  in  the  presence  of  the  latter, 
and  assented  to  by  him,  or  in  connection  with  some  act  of  the  owner  in  car- 
rying on  the  farm,  &re  admissible  as  showing  a  mutual  recognition  of  the 
terms  on  which  the  farm  was  being  cultivated,  or  as  part  of  the  rea  getttBf  in 
an  action  by  the  occupant  for  his  share  of  the  products:  W/iiie  v.  Mortom,  22 
Vt.  15;  S.  C.,  52  Am.  Dec.  75.  And  the  declarations  of  a  married  woman 
in  objecting  to  the  acknowledgment  of  a  deed  which  she  acknowledges  under 
protest  are  admissible  on  the  same  principle:  Louden  v.  Blythe,  16  Pa.  Stb 
532. 

The  declarations  of  officers  at  the  time  of  making  a  levy  are  admissible: 
D06&9  V.  Justice^  17  Ga.  624;  Morgan  v.  Sims,  26  Id.  283;  Arnold  v.  (Ttwe,  I 
Rawle,  233;  Orandy  v.  McPkerson,  7  Jones,  347;  and  so  in  general  are  the 
declarations  of  any  public  officer  if  made  in  the  discharge  of  an  official  duty 
and  forming  a  part  thereof,  provided,  of  course,  the  act  itself  be  admissible: 
Oforge  v.  Tlumtu,  16  Tex.  74;  S.  C,  67  Am.  Dec.  612. 

The  declarations  of  a  party  in  accepting  service  of  process  are  admissible: 
Feagan  v.  CuneUm,  19  Ga.  404.  And  so,  where  a  person  was  sought  for  at  his 
own  house  for  the  i)urpose  of  making  a  tender  to  him,  the  declarations  of  his 
wife,  made  at  the  time,  in  refusing  to  give  information  where  he  could  be 
found,  and  to  the  effect  that  he  would  not  accept  the  tender,  were  received 
in  evidence:  Steele  v.  Thompfton^  3  Penr.  &  W.  34. 

Questions  0/ Fraud.  — Upon  a  question  of  fraud,  declarations  made  at  the 
time  of  the  transaction  become  a  part  of  the  res  gestae.  Thus,  declarations  of 
the  plaintiff  made  at  the  time  of  entering  into  a  contract  may  be  given  in  evi- 
dence in  an  action  to  enforce  it,  where  the  defense  is  that  it  was  procured  by 
false  and  fraudulent  representations:  Crump  v.  Untied  StcUes  M.  Co.,  7  Gratt 
352;  S.  G.,  56  Am.  Dec.  116;  and  see  also  Oliomiley  v.  Young,  71  Ind.  621; 
Cameron  v.  Lewis,  59  Miss.  134.  So  in  an  action  for  the  conversion  of  per- 
sonal property  the  defense  was,  that  the  plaintiff's  claim  was  based  on  a 
judgment  confessed  by  J.  for  the  purpose  of  fraud.  On  the  trial,  evidence 
was  admitted  of  J.'s  declarations  before  the  sale,  while  on  his  way  to  see  one 
with  whom  he  had  made  arrangements  that  he  should  buy  the  property. 
And  it  was  held  that  the  declarations  were  admissible,  being  a  part  of  the 
fraudulent  transaction:  Davis  v.  Drew,  58  Cal.  152.  So  the  dedsxations  of  a 
grantor  are  admissible  as  part  of  the  res  gestae  against  the  grantee,  if  they 
tend  to  show  fraud  in  the  making  of  the  deed;  and  though  made  to  a  con- 
veyancer who  prepared  the  deed,  and  not  in  the  grantee's  presence,  they  may 
be  received  in  a  case  whore  the  grantor's  creditors  seek  to  vacate  the  deed  as 
fraudulent  against  them:  McDowell  v.  CMdsmith,  6  Md.  319;  S.  0.,  61  Am. 
Dec.  305;  Pearson  v.  Forsytli,  61  Ga.  537.  And  in  an  action  of  trover  by  a 
vendor  for  goods  sold,  on  the  ground  that  the  sale  was  void,  the  goods  having 
been  purchased  by  the  vendee  with  a  preconceived  design  not  to  pay  for 
them,  evidence  of  false  representations  made  by  the  buyer  to  the  clerk  of  the 
.vendor  as  to  his  credit  is  admissible  as  part  of  the  res  gestcs^  though  not  com- 
municated to  the  seller  until  after  the  sale,  where  similar  representations 
were  immediately  afterwards  made  by  the  buyer  to  the  vendor  himself,  to 
induce  the  sale:    Thompson  v.  Hose,  16  Oonn.  ?l;  S.  0.,  41  Am.  Dec  121. 
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And  ao  on  the  trial  of  an  Mtion  brought  by  a  prinoipal  agunst  aa  ago&t  who 
Itad  charge  of  oertain  boaineea  of  the  principal  for  many  years,  to  recover 
money  receired  by  the  defendant  from  clandestine  sales  of  property  of  the 
plainlifif^  and  money  of  the  plaintiff  fraadulently  taken  by  the  defendant, 
•evidence  that  the  defendant  at  the  time  of  entering  the  plaintiff's  service  was* 
insolvent,  and  that  he  had  since  received  only  a  limited  salary  and  some  small 
additional  compensation,  and  that  subaeqaent  to  the  time  of  his  alleged  mis- 
<loings,  and  daring  the  period  specified  in  the  writ^  he  was  the  owner  of  a 
large  property,  far  exceeding  the  aggregate  of  all  his  salary  and  receipts  while 
in  the  plaintiff's  service,  is  admissible  as  having  some  tendency  to  prove,  if 
the  jury  are  satisfied  by  other  evidence  that  money  had  been  taken  from  the 
plaintiff  by  some  one  in  his  employ,  that  the  defendant  is  the  guilty  person; 
such  facta  being  in  the  natnre  of  res  gesUc  accompanying  the  very  acts  and 
transactions  of  the  defendant  under  investigation,  and  tending  to  give  them 
character  and  significance.  And  the  declarations  of  the  defendant  concern- 
ing his  property  and  business  transactions,  made  to  third  persons,  in  the  ab- 
sence of  the  plaintiff  or  his  agents,  are  inadmissible  to  rebut  such  evidence: 
Boston  etc  R.  R,  Corp.  v.  Dana,  1  Gray,  83,  101-103;  and  see  CoTftmonweaUh 
V.  JUoniQomery,  1 1  Met.  534.  The  declarations  of  by-standers  at  a  sheriff's 
sale  are  also  admissible  as  part  of  the  res  gestce  in  a  question  of  fraud,  when 
they  show  that  the  purchaser's  professions  affected  the  bidding:  Wodter  v. 
OfmarU,  13  Pa.  St.  515;  S.  C,  53  Am.  Dec.  491.  And  in  an  action  upon  a 
note  given  upon  the  purchase  of  a  quantity  of  guano,  statements  concerning 
the  value  of  guano,  made  by  a  third  party,  in  the  presence  of  the  maker  and 
payee,  while  a  trade  which  resulted  in  its  sale  was  pending,  are  adnussible  in 
<^vidence  as  part  of  the  res  gesUx:  Oriffin  v.  Clegftom,  G3  Ga.  384. 

Letters  written  by  the  parties  to  the  action,  and  relating  to  the  res  gestce, 
Are  admissible  in  evidence:  TaipUy  v.  Tapley,  10  Minn.  448;  S.  C,  88  Am. 
Dec.  76;  see  Beck  v.  Uhrick,  13  Pa.  St.  636;  S.  0.,  53  Am.  Dec.  507.  Thus 
in  an  action  against  a  railroad  company  to  recover  for  rails  and  material  fur- 
nished, defendant's  secretary,  for  the  defense,  testified,  upon  cross-examina- 
tion, that,  so  far  as  he  knew,  defendant  procured  no  materials  from  any  source. 
This  was  new  matter,  unconnected  with  that  introduced  upon  the  direct  exam- 
ination. The  witness  was  then  shown  letters  written  by  him,  as  secretary,  to 
the  seller  of  the  material,  some  time  before  it  was  delivered,  and  others  written 
while  the  delivery  was  going  on.  The  letters  showed  knowledge,  and  urged  a 
prompt  delivery;  and  it  was  held  that  they  were  admissible,  treating  the  wit- 
ness, as  to  the  new  matter,  as  plaintiff's  witness,  to  refresh  his  recollection, 
4Uid  as  part  of  the  res  gestce:  ScoU  v.  MkUUetoum,  UnionviUe,  etc  R,  R.  Co,,  86 
K.  Y.  200.  And  so^  on  the  issne  of  whether  a  receipt  was  obtained  by  fraud 
«nd  extortion,  letters  between  the  parties,  showing  what  passed  between 
them  when  the  receipt  was  given,  are  admissible  as  part  of  the  res  gestce:  Mc- 
AlUster  ▼.  Engle,  62  Mich.  56.  And  it  has  also  been  held  that  it  is  competent 
for  the  plaintiff,  for  the  puxpose  of  proving  upon  whose  credit  goods  sued  for 
were  sold,  to  put  in  evidence  a  letter  written  by  himself,  at  the  time  the  bar- 
gain was  made,  to  his  agent,  desiring  him  to  inquire  as  to  the  credit  of  the 
-defendant,  of  a  person  to  whom  the  person  receiving  the  goods  had  referred 
him  for  that  puxpose,  and  stating  therein  that  the  defendimt  was  the  buyer. 
And  the  jury  were  allowed  to  look  at  the  whole  letter;  and  although  it  was 
not  in  itself  evidence  of  the  truth  of  the  fact  affirmed,  it  was  said  that  it 
might  be  considered  as  corroborative  of  the  plaintiff's  version  of  the  transac- 
tion: Milne  v.  LeUer,  7  HnrL  &  K.  786;  see  also  Eastman  v.  Betmett,  6  Wis. 
232;  bat  w&e  Carder  y.  Tattutt,  14  W.  Ya.  277.    Where  the  teetimony  ahowa 
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that  the  defendant  sent  a  meesage  to  the  plaintiff  concerning  the  matter  m 
dispute,  the  answer  to  snch  message  is  a  part  of  the  rea  geatcs,  —  an  insepar- 
able and  necessary  incident  to  the  message:  McOoon  y.  Irtdn,  1  Finn.  526;. 
8.  C,  44  Am.  Dec.  409.  Bat  where  the  defendant  offered  in  evidence  letters 
written  to  the  plaintiff  by  a  third  person,  and  there  was  no  evidence  that  the 
writer  was  plaintiff's  agent,  or  that  the  letters  related  to  matters  within  the 
scope  of  his  agency,  or  constituted  part  of  rea  gettce,  they  were  inadmissible: 
HamiUon  v.  Berry,  74  Mo.  176. 

Dying  Declaraiions  are  admitted,  as  snch,  only  in  the  case  of  a  trial  for 
the  homicide  of  the  declarant,  npon  the  ground  that  they  were  made  in  ex- 
tremis; but  "where  they  constitute  part  of  the  res  getAce,  or  come  within  the 
exception  of  declarations  against  interest,  or  the  like,  they  are  admissible  as 
in  other  cases,  irrespective  of  the  fact  that  the  declarant  was  under  appre- 
hension of  death":  1  Greenl.  Ev.,  sec  156;  Wright  v.  LitUer,  3  Burr.  1244; 
Avcaon  v.  Kimaird,  6  East,  188;  Stobart  v.  Dryden,  1  Mees.  &  W.  615,  627; 
Regina  v.  Megson,  9  Car.  &  P.  418,  420;  Regina  v.  Bewett,  1  Car.  &  M.  534^ 
Insurance  Co,  v,  Mosley,  8  WalL  397;  State  v.  Peace,  1  Jones,  251 ;  Oliver  v. 
State,  17  Ala.  587;  Brownell  v.  Pacific  R.  R,  Co.,  47  Mo.  239.  And  even  upon 
a  trial  for  homicide,  the  dying  declarations  are  restricted  to  the  act  of  kill- 
ing, and  the  circumstances  immediately  attending  the  act  and  forming  a  part 
of  the  res  gestae'  Statev.  SluUon,  2  Jones,  360;  S.  C,  64  Am.  Dec.  587.  And 
so  the  dying  declarations  of  the  victim  of  an  abortion  are  admissible  on  a 
prosecution  for  death  thereby,  but  only  to  show  resgestce,  not  what  happened 
before  or  after  the  act  was  committed;  and  they  must  be  statements  of  facts, 
not  of  opinion:  Montgomery  v.  State,  80  Ind.  338;  S.  C,  41  Am.  Rep.  815. 
And  dying  declarations,  not  part  of  the  res  gestae,  are  not  competent  in  excul- 
pation of  the  accused:  MoedcY,  People,  100  lU.  242;  S.  C,  39  Am.  Rep.  38. 

Acts  and  Declarations  qf  Conspirators,  —  Where  several  are  associated  to- 
gether for  the  same  illegal  purpose,  any  act  or  declaration  of  one  of  them,  in 
reference  to  the  common  object,  and  forming  part  of  the  res  gestae,  may  be 
given  in  evidence  against  the  others:  State  v.  Soper,  16  Me.  293;  S.  C,  33 
Am.  Dec.  665;  CommonweaUth  v.  RatcUffe,  130  Mass.  36;  see  Crovnnskield's 
Case,  10  Pick.  497;  Jacobs  v.  Shorey,  48  N.  H.  100;  State  v.  Larhin,  49  Id. 
39;  EUis  v.  Dempsey,  4  W.  Va.  126;  United  States  v.  HaHwell,  3  Cliff.  221; 
United  States  v.  McKee,  3  Dill.  546;  American  Fur  Co.  v.  United  States,  2  PeL 
358,  365;  Rex  v.  Hardy,  24  How.  St  Tr.  451-453,  475;  Rex  v.  Hunt,  3  Barn. 
&  Aid.  566;  S.  C,  1  East  P.  C.  97,  sec.  38;  Nidiolls  v.  Dowding,  1  Stark.  81; 
Rex  V.  Watson,  32  How.  St  Tr.  7;  Rex  v.  Brandreih,  32  Id.  857,  858;  Daniels 
V.  Potter,  1  Moody  &  M.  601;  Wright  v.  Court,  2  Car.  &  P.  232;  State  v. 
Jackson,  29  La.  Ann.  354;  Reid  v.  Louisiana  State  LotUry,  29  Id.  388;  StaU 
V.  Duncan,  64  Mo.  262;  PhMps  v.  State,  6  Tex,  App.  364;  KtUey  v.  Peopk, 
55  K.  Y.  565;  People  v.  Stanley,  47  Cal.  113;  after  the  proper  foundation 
is  laid,  by  proving  the  fact  of  the  conspiracy,  or  by  the  introduction  of  evi- 
dence proper  to  be  submitted  to  the  jury  as  tending  to  prove  it:  1  Greenl. 
Ev.,  sec.  Ill;  Ormsby  v.  People,  53  N.  Y.  472;  Wilson  v.  O'Day,  5  Daly,  354; 
Smithy.  Tarbox,  70  Me.  127;  Street  v.  State,  43  Miss.  1;  Garrard  v.  States  50 
Id.  147;  Taylor  v.  State,  3  Tex.  App.  169;  Reidy.  Louisiana  State  Lottety,  29 
La.  Ann.  388.  Thus  wnere  there  is  a  mutual  agreement  to  arm  and  fight, 
and  the  parties  separate  and  arm  with  pistols,  and  meet  again  within  an 
hour,  and  fight  with  the  pistols,  all  pertinent  acts  and  declarations  of  either 
party  in  the  interval  belong  to  the  res  gestae:  Cox  v.  State,  64  Ga.  374;  S.  C, 
37  A"*  Rep.  76.  And  so  the  acts  and  declarations  of  persons  engaged  in  a 
riot  are  admissible  against  them  as  part  of  res  geUce,  though  tending  to  prove 
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malicious  destraction  of  property:  OaUaJier  v.  State,  101  Ind.  411.  And  s^ 
also  the  declaration  of  parties  while  engaged  in  a  combination  to  procure  a 
fraudulent  sale  of  a  debtor's  goods  are  admissible  as  part  of  the  re$  gtsUB  to- 
prove  such  combination  in  an  action  by  a  defrauded  creditor  who  had  a  bill 
of  sale  of  the  goods  against  a  purchaser  at  such  sale:  Crary  v.  Spnzgue,  12 
Wend.  41;  S.  C,  27  Am.  Dec.  110;  Siovall  y.  Farmers'  and  Merchant^  Bank, 
8  Smedes  &  M.  305;  S.  C,  47  Am.  Dec.  85. 

Facts  as  Well  as  Declarations  may  form  parts  of  the  res  ffestas,  and  be  admis- 
sible for  that  reason,  though  the  most  frequent  instances  of  the  application 
of  the  principle  consist  of  declarations,  for  such  evidence,  if  admissible  at  all, 
must  be  admitted  by  exception  to  the  general  rule  of  hearsay;  and  there- 
fore the  question  of  the  admissibility  of  declarations  as  part  of  the  res  gestcs 
is  of  common  occurrence.  Facts,  however,  are  not  unfrequently  admitted  on 
this  ground  against  the  objection  of  irrelevancy.  Thus  the  presence  or 
absence  of  a  flag-man  at  a  crossing  at  the  time  the  plaintiff's  intestate  was 
run  over  there,  is  a  part  of  the  res  gestcs,  and  admissible  for  the  plaintiff; 
and  so  is  the  fact  that  the  railroad  company  generally  kept  a  flag-man  at 
that  place:  Casey  v.  Kew  York  Central  etc  R.  R.  Co.,  6  Abb.  N.  C.  104. 
So  inscriptions  upon  flags  and  banners,  or  the  contents  of  a  proclamation 
or  placard,  may  sometimes  be  proved  without  producing  the  originals:  Rex 
y.  Hunt,  3  Bam.  &  Aid.  574;  Bruce  v.  Nicolupolo,  11  Ex.  129;  1  Whar- 
ton on  Evidence,  sec.  264.  So,  also^  where  a  defendant  was  indicted  for 
making  a  certain  alteration  of  a  brand  on  six  cattle,  it  was  held  that  evi- 
dence that  the  alteration  of  the  brand  on  some  of  the  cattle  was  different 
from  that  alleged  was  admissible,  being  of  the  res  gestce,  such  alteration  hav- 
ing been  made  at  the  same  time  and  as  part  of  the  same  transaction:  House 
V.  State,  15  Tex.  App.  252.  And  where  during  an  affray  the  prisoner,  who 
was  indicted  for  assaulting  A,  also  assaulted  B,  it  was  held  that  the  assault 
upon  B  was  of  the  res  gestce,  and  that  a  conviction  under  the  indictment 
would  not  be  set  aside  because  the  witnesses  in  describing  the  affray  spoke 
of  the  assault  of  B:  Piela  v.  People,  6  CoL  343.  So  under  an  indictment  for 
having  counterfeiting  tools  in  possession,  or  for  passing  counterfeit  money, 
it  is  competent  for  the  prosecution  to  show,  in  proving  guilty  knowle^lgo 
and  intent,  that  the  defendant  several  days  afterwards  had  counterfeit 
money  in  his  possession,  or  had  previously  uttered  other  counterfeit  money: 
ComjnonweaUh  v.  Price,  10  Gray,  472;  S.  C,  71  Am.  Dec.  G68;  McCartney  v. 
State,  3  Ind.  356;  S.  C,  56  Am.  Dec.  510,  and  note  512;  People  v.  White,  34 
CaL  183;  People  v.  FarreU,  30  Id.  316.  But  under  an  indictment  for  murder, 
evidence  that  a  few  minutes  before  the  killing  the  prisoner  had  a  quarrel 
with  another  person  in  another  bar-room,  where  deceased  was  not  present, 
and  with  which  he  was  in  no  wise  connected,  was  not  admissible  as  part  of 
the  res  gestce:  Joyce  v.  CommonweaUk,  78  Va.  287.  And  the  declaration  of 
one  who,  while  defendant  was  shooting  in  a  crowd  appeared  frightened,  and 
said  defendant  was  shooting  at  him,  is  not  admissible  on  the  trial  of  defend- 
ant for  assault  with  intent  to  kill:  Flynn  v.  State,  43  Ark.  280. 

Acts  and  Declabatioms  Masr  bb  Contemporaneous  with  Principal 
Transaction  in  order  .to  form  part  of  the  res  gestce,  or  so  near  in  point  of 
time  that  they  must  be  regarded  as  parts  of  the  principal  transaction,  and 
so  immediately  and  closely  connected  therewith  in  this  respect  as  to  be  prac- 
tically inseparable,  and  indispensable  to  a  clear  understanding  of  the  matter 
in  question.  This  cooneotion  in  point  of  time,  together  with  the  logical  con- 
naction  above  alluded  to,  which  renders  the  evidence  explanatory  and  illua- 
trative  of  the  principal  fact,  constitute  the  main  criteriona  for  determining 
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the  admiasibility  of  eridence  on  this  ground:  Sharp  ▼.  Newtkobnef  5  Bing. 
N.  C.  517;  Doorman  v.  Jenkins,  2  Ad.  ft  K  266;  JUdky  v.  Gyde,  9  Bing.  349; 
Vadter  v.  Oodb,  6  Moody  ft  M.  353;  Sateman  ▼.  SaUqf,  6  Tonn  Rep.  512; 
Doe  V.  Arkwright,  5  Car.  ft  P.  575;  Bank  y.  Kennedy,  17  WalL  19;  InntrajHX 
Co.  V.  J/o«2fj^,  8  Id.  397;  Bojfden  v.  ^tirla^  14  How.  575;  Braaer  ▼.  Buri,  18 
Ala.  201;  Jennings  v.  Blocker,  25  Id.  415;  iffayre  t.  Dtarwood,  35  Id.  247;  Pot- 
<ler«m  y.  Flanagan,  37  Id.  513;  FTeover  y.  Lapaley,  42  Id.  601;  Tevie  y.  JTiicJb, 
41  Cal.  123;  Whitney  y.  Durkin,  48  Id.  462;  .^im  y.  TuUle,  3  Conn.  250;  BoA- 
well  y.  Taylo7\  41  Id.  56;  Taylor  y.  i^twl^  9  Iowa,  444;  Blake  v.  Cfrawes,  18  Id. 
312;  SmUf,  y.  Cooke,  31  Md.  174;  ^Oen  y.  Duncan,  11  Pick.  308;  Cfomnum- 
toeaUhv.  McPike,  3  Cash.  181;  Bloody.  Bideout,  13  Met.  237;  CamnumweaUk 
V.  HackeU,  2  Allen,  136;  fi'ca^i^f  y.  i^to^  8  Smedes  ft  M.  722;  Criddle  v.  Crid- 
<He,  21  Mo.  522;  Harriman  y.  Stawe,  57  Id.  93;  Sessiona  y.  LUUe,  9  N.  H.  271; 
Peppinger  y.  Low,  6  N.  J.  L.  384;  Kelly  y.  Campbell,  2  Abb.  App.  492;  ^2eei 
y.  BaUroad  Co,,  56  Barb.  493;  In  re  Taylor,  9  Paigo,  611;  People  y.  i>atM,  56 
:N.  Y.  102;  DevUng  y.  LUtle,  26  Pa.  St.  502;  Custar  y.  C?(w  Co.,  63  Id.  381; 
Bogers  v.  Broadnax,  27  Tex.  238;  Bi^azelton  y.  Tumey,  7  Cold.  267;  i5rtM<nia» 
T.  Bennett,  6  Wis.  232.  The  declarations  "must  haye  been  made  at  the  time 
of  the  act  done  which  they  are  supposed  to  characterize,  and  haye  been  well 
•calculated  to  unfold  the  nature  and  quality  of  the  facts  they  wero  intended 
to  explain,  and  so  to  harmonize  with  them  as  obyiously  to  constitute  one 
transaction":  Per  Hosmer,  C.  J.,  in  Enoe  y.  TuUle,  3  Conn.  250.  Thus  the 
statements  of  a  defendant  to  the  plaintiff's  attorney  of  his  reasons  for  exe- 
cuting a  note,  made  at  the  time  of  its  execution,  are  admissible  as  part  of  the 
rea  gestce.  But  his  statements  of  them  at  a  subsequent  time,  in  the  absence 
of  plaintiff,  are  not  admissible  for  him:  Martin  y.  Tucker,  35  Ark.  279.  Nor 
where  a  party,  upon  removing  an  ancient  fence,  put  down  a  stone  in  one  of 
the  post-holes,  and  the  next  day  declared  that  he  put  it  there  as  a  bonndaiy, 
could  this  declaration  be  admitted  in  his  fayor,  as  it  did  not  constitute  any 
part  of  the  act  done:  Noyes  y.  Ward,  19  Conn.  250;  see  also  Corinth  v.  Lin- 
-coin,  34  Me.  310. 

Meaning  q/*  Contemporaneous.  — No  rule  can  be  formulated  by  which  to  de- 
termine how  near  in  point  of  time  to  the  main  fact  the  declaration  most  be 
to  make  it  admissible.  No  two  cases  are  exactly  alike,  and  the  determina- 
tion of  this  question  is  always  inseparable  from  the  circumstances  of  the 
cause  at  bar;  and  the  matter  is  usually  one  for  the  trained  judgment  and 
sound  discretion  of  the  court,  enlightened  by  legal  principles  and  the  gen- 
eral rules  of  eyidence.  Exact  coincidence  of  time  cannot,  however,  be  re- 
quired. A  declaration  is  seldom,  if  ever,  absolutely  simultaneous  with  the 
act  it  illustrates.  And  the  transaction  itself  may  extend  throughout  days, 
weeks,  and  even  months;  and  what  is  said  and  done  in  connection  with  it, 
constituting  the  rc8  gtsUx,  may  extend  over  a  like  period.  As  in  cases  of 
bankruptcy  and  the  like,  "if  there  be  connecting  circumstances,  a  declara- 
tion may,  even  at  a  month's  interval,  form  part  of  the  whole  res  gestae  ".*  Per 
Lord  Denman,  in  Roudi  v.  Bailroad  Co,,  1  Q.  B.  51.  See  also  Rawson  y. 
Ilairjli,  5  Bing.  104;  S.  C,  9  Moore,  217;  Ridley  v.  Oyde,  9  Bing.  349. 
"The  area  of  events  covered  by  the  term  *res  gesUx*  depends  upon  the  cir- 
cumstances of  each  particular  case.  When  a  business  man  coolly  and  disen- 
gagedly  completes  half  a  dozen  distinct  negotiations  in  the  course  of  an 
hour,  the  sweep  taken  by  the  res  gestae  in  each  case  is  limited  to  what  is  done 
in  the  time  of  the  particular  negotiation:  Miles  v.  Knott,  12  Gill  ft  J.  442. 
When,  however,  one  man  of  high  parts  and  great  energy  is  employed  in  a 
•ingle  protracted  negotiation  of  great  importance,  then  we  can  oonceiye  of 
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Ilia  whole  time  for  weelu  being  absorbed  in  the  negotifttiont  and  of  its  so 
tinging  with  its  dianoteristics  ererything  that  he  does  and  njs  that  for  all 
thi3  period  the  things  which  he  does  and  says  become  rather  the  incidents  of 
l!ic  negotiation  than  of  himself:  Fifield  v.  ^chardtoit^  34  Vt.  410;  Cunning- 
Jtam  v.  Parbf,  97  Mass.  172;  MwieoigM  ▼.  Radd,  54  Oa.  33.  So  if  in  one  of 
our  streets  there  is  an  unexpected  collision  between  two  men  entire  strangers 
to  each  other,  then  the  rea  gesUB  of  the  collision  are  confined  within  the  few 
momenta  that  it  occapies.  When,  again,  there  is  a  social  fend,  in  which 
two  rdlgions  factions,  as  in  the  case  of  the  Lord  George  €k>rdon  disturbances, 
or  of  the  Philadelphia  riots  of  1844,  are  arrayed  against  each  other  for  weeks, 
and  so  much  absorbed  in  the  collision  as  to  be  conscions  of  little  else,  then 
all  that  siich  parties  do  and  say  under  such  circnmstanoes  is  as  much  part  of 
tho  res  fjestcB  as  the  blows  given  in  the  homicides,  for  which  particular  prose- 
cutions may  bo  brought ":  1  Wharton  on  £ridence,  sec  258;  CommonweaUh  v. 
JSkei'i-y  and  CommonuxaWi  v.  DcUet/,  reported  in  appendix  to  Wharton  on 
Homicide;  Hex  v.  Oordon,  21  How.  St.  Tr.  542.  And  so  in  an  action  for 
the  improper  driving  of  a  horse  on  July  4th,  causing  its  death  July  8th, 
the  horse  having  been  left  by  the  owner  with  a  livery-stable  keeper  to  let 
to  proper  parties,  statements  made  by  the  general  manager  of  the  stable 
•on  July  7th,  as  to  the  condition  of  the  horse  when  returned  to  the  stable 
Jnly  4th,  were  admissible  as  part  of  the  res  gestts:  Haman  v.  Bopce,  15  Neb. 

Tho  current  of  authority  in  the  United  States  does  not  adhere  strictly  to  the 
idea  of  coincidence  of  time  in  the  admission  of  declarations;  but  though  they 
aro  mado  a  few  minntes  or  a  very  short  time  after  the  occurrence  of  the  prin- 
cipal fact  which  they  serve  to  explain  or  illustrate,  they  are  still  regarded  as 
admissible  if  the  connection  with  the  main  fact  is  plainly  and  clearly  estab- 
lished, and  if  they  are  free  from  the  suspicion  of  being  concocted  or  manu- 
factured, and  are  evidently  spontaneous:  Insurance  Co.  v.  Mosley,  8  Wall.  397; 
2^ewi(m  v.  Mutual  Ben,  Life  Ins,  Ca,  21  DiU.  G.  G.  154;  BeaeerY,  Taylor,  1 
Wall.  637;  JeweU  v.  Jewell,  1  How.  219;  PecfpU  v.  Verwm,  35  CaL  49;  Mon- 
day V.  Stale,  32  Ga.  672;  8.  G.,  79  Am.  Dec.  314;  Bums  v.  State,  61  Ga.  192; 
Mitdidl  V.  State,  71  Id.  128;  Lanier  v.  People,  104  HI.  248;  StaU  v.  Thomas, 
30  La.  Ann.,  pt.  1,  600;  Commomoealth  v.  McPihe,  3  Gush.  ISl;  Common- 
weaUh  v.  HaekeU,  2  Allen,  136;  StaU  v.  Horan,  32  Minn.  394;  S.  G.,  50  Am. 
Hep.  583;  Ilarriman  v.  Stowe,  57  Mo.  93;  Brownell  v.  Pacific  R.  R.  Co.,  47 
Id.  239;  Ilanoner  R.  R,  Co,  v.  Coyle,  55  Pa.  St.  402;  Boothe  v.  StaU,  4  Tex. 
App.  202;  Reardon  v.  State,  4  Id.  602;  Powers  v.  State,  5  S.  W.  Rep.  153 
(Tex.);  Fi/ield  v.  Ricfuirdson,  34  Vt.  410;  LUOe^s  Case,  25  Gratt.  921;  Jordan's 
Case,  25  Id.  943;  EMfby  v.  Camm/mweaUk,  77  Va.  681;  S.  G.,  46  Am.  Rep. 
747;  Crookham  v.  State,  5  W.  Vs.  510;  and  see  illustrations  cited  {/{fra.  In 
the  recent  English  case  of  Regina  v.  Bedingfield,  14  Gox  G.  G.  341,  however, 
the  court  refused  to  admit  the  exclamation  of  a  woman,  coming  out  of  a 
house  with  her  throat  cut,  giving  the  name  of  a  person  as  having  cut  her 
throat,  on  the  ground  that  it  was  a  statement  of  a  past  transaction,  though 
the  injury  had  been  inflicted  but  a  moment  before,  and  she  was  then  hurry- 
ing for  assistance.  This  decision  at  the  time,  1879,  occasioned  much  discus- 
sion, and  a  lengthy  and  able  commentary  upon  it,  in  connection  with  the  doc- 
trine of  res  gestce,  will  be  found  in  the  American  Law  Review,  volume  14, 
page  817,  and  volume  15,  pages  1,  71.  In  some  of  the  United  States  the 
stricter  rule  of  coincidence  of  time  is  insisted  upon,  notwithstanding  it  some- 
times excludes  illustrative  evidence:  See  Comstock  v.  Hadlyme,  8  Gonn.  263; 
Ford  V.  Haskell,  32  Id.  492;  Rockwell  v.  Taglor,  41  Id.  56;  StaU  v.  Seymour, 
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1  Iloost  C.  C.  508;  Mayes  v.  State,  1  S.  Kep.  733  (MiSB.);  State  Y,  P&meroy^ 
25  Kan.  349.  See  also  Jackaon  v.  State,  52  Ala.  305;  Beardstown  v.  Virginia^ 
81  111.  541;  CommontoeaUh  v.  Jfarunod,  4  Gray,  41;  CommomoealihT,  Jctmea^ 
99  Mass.  438;  Patterson  v.  South  Qarolina  R,  JL  Co.,  4  S.  C.  153;  State  v. 
Damdaon,  30  Vt.  377;  and  see  East  Tennessee  J?.  B,  Co,  v.  Duggan,  51  Ga. 
212.  And  under  this  more  stringent  rule,  a  declaration  made  by  one  wha 
had  been  assaulted  or  mortally  wounded,  a  few  minutes  after  the  infliction 
of  the  injury,  as  to  how  and  by  whom  the  assault  was  committed,  is  not  of 
the  res  gestce,  and  not  admissible:  State  v.  Danghetiy,  17  Nev.  376;  Mayes  v. 
State,  1  S.  Rep.  733  (Miss.);  and  see  cases  infra.  The  following  examples 
will  illustrate  how  contemporaneous  acts  and  declarations  must  be:* — 

Husband  and  Wife.  —  A  husband  in  defense  of  an  action  for  the  board  of 
bis  wife  may  show  her  declaration  confessing  adultery  made  inunediately  be- 
fore he  turned  her  off,  and  may  also  introduce  letters  from  men,  found  about 
that  time  in  her  desk:  Walter  v.  Oreen,  1  Car.  &  P.  621.  And  so  where  a 
person  brings  an  action. for  enticing  away  his  wife,  her  declarations  made 
immediately  before  or  at  the  time  she  left  the  plaintiff^  concerning  his  cruel 
treatment  of  her,  are  admissible  in  behalf  of  the  defendant:  OildirUt  v.  Bale, 
8  Watts,  355;  and  the  declarations  of  a  husband  at  the  time  he  abandoned 
his  wife  are  competent  as  part  of  the  resgestat:  State  y.  Meriz,  14  Mo.  App.  55. 

Domicile. — Upon  a  question  of  domicile,  the  declarations  of  the  party 
whose  home  is  in  controversy,  made  at  the  time  of  his  going  and  retun^ing, 
may  be  received  aa  evidence  of  his  intention:  Oorham  v.  Canton,  5  Greenl. 
266;  S.  G.,  17  Am.  Dec.  231;  The  Venus,  8  Cranch,  278;  Richmond  v.  TJiomas- 
ton,  38  Me.  232;  ComdUe  v.  Brighton,  39  Id.  333;  State  v.  Winner,  17  Kan. 
298;  Thirmdike  v.  Bo^on,  1  Met.  242;  KObum  v. Bennet,  3 Id.  199;  Salemv. 
Lynn,  13  Id.  544;  Porter  v.  Ferguson,  4  Fla.  104;  Carroll  v.  State,  3  Humph. 
315;  Bateman  v.  Bailey,  5  Term  Rep.  512;  Rawson  v.  Haigh,  2  Bing.  99;  Keto- 
man  v.  Stretch,  1  Moody  t  M.  338;  Vacher  v.  Cocks,  1  Id.  353;  Fellowes  v. 
WilUamson,  1  Id.  306;  Ridley  v.  Oyde,  9  Bing.  349,  352;  Smith  v.  Cramer,  1 
Bing.  N.  C.  585.  So  on  a  trial  of  an  issue  formed  on  an  attachment^  oa 
the  ground  that  the  defendant  had  absconded,  it  having  been  shown  that 
defendant  was  away  from  home  when  the  attachment  was  sued  out,  it 
was  competent  to  show,  as  part  of  the  res  gestce,  that  he  stated  just  beforo 
his  departure  that  he  was  going  to  Alabama  after  certain  property,  and 
sought  to  borrow  money  to  pay  his  expenses  there  and  back,  and  that  he  did 
return:  Brady  v.  Parkes,  C7  Ga.  636.  Again,  letters  written  during  ai^  ab- 
sence from  home  are  admitted  as  explanatory  of  the  motive  of  departurt  and 
absence,  these  being  regarded  as  one  continuous  act:  Rawson  v.  Haigh,  2 
Bing.  99, 104;  New  Mifford  v.  Sherman,  21  Conn.  101;  Marsh  v.  Davis,  24  Vt 
363. 

Torts.  —  Declarations  coincident  with  torts,  and  illustrative  of  their  nature, 
cause,  or  character,  are  admissible:  Regina  v.  Foster,  6  Car.  k  P.  325;  Boetou 
R.  R.  V.  Dana^  I  Gray,  83;  Parker  v.  Steamboat  Co,,  109  Mass.  449;  Twomley 
V.  Railroad  Co.,  69  N.  Y.  158;  Courtney  v.  Baker,  34  N.  Y.  Sup.  Ct.  29;  Har- 
riman  v.  Stowe,  57  Mo.  93;  Indianapolis  R.  R.  v.  Anthony,  43  Ind.  183.  Thus 
in  an  action  against  a  steamboat  company  for  injuries  received  by  a  passen- 
ger from  the  fall  of  a  gangway  from  the  wharf  to  the  defendant's  boat,  ii 
was  permissible  to  show  that  men  working  at  the  gangway  had  been  warned, 
immediately  before  the  accident,  that  the  plank  was  unsafe:  Parker  ▼.  Steojn^ 
boat  Co.,  109  Mass.  449.  So  in  an  action  against  an  insurance  company  for 
the  loss  of  a  vessel  burned  by  military  authorities,  evidence  was  admitted 
the  orders  set  up  by  the  persons  who  destroyed  the  vessel:  Mwrc§ 
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T.  Insuranre  Co.,  19  La.  Ann.  388.  And  in  an  action  bj  a  bailor  against  the 
bailee  for  a  loss  caused  by  the  latter *8  negligence,  the  dedaratic  .a  of  the 
bailee  at  the  time  of  the  loss  are  admissible  in  his  favor  to  show  the  nature 
-of  the  loes:  Story  on  Bailments,  sec.  339;  Tomfkins  y.  Saltmarahf  14  Serg. 
<&  R.  275;  Beardslee  v.  Hkhardaon,  11  Wend.  25;  Doorman  ▼.  Jenkins^  2  Ad. 
A  £.  256.  And  where,  in  an  action  for  injniy  resolting  from  a  snrgeou's 
anskiUfnliTooj  in  treating  a  dislocation  as  a  fracture,  it  was  shown  that  if  his 
•diagnosis  was  correct  a  grating  sound  would  have  been  heard  on  manipula- 
tion of  the  Umb,  it  was  held  that  evidence  could  be  given  of  remarks  made 
l>y  by-standers  at  the  time  of  the  examination  that  they  heard  such  a  sound: 
Hitchcock  V.  BurgeU,  38  Mich.  501.  And  the  statement  of  a  witness  that, 
■soon  after  the  collision,  he  heard  some  one  on  board  of  the  colliding  vessel 
say,  in  a  commanding  tone,  **  Go  ahead,  and  let  her  sink;  it  is  nothing  but  a 
•damned  flat-boat,  anyhow  ";  and  that  the  vessel  went  on  without  rendering 
any  assistance, — is  admissible  in  evidence  for  the  plaintiff  in  an  action  against 
the  owners  of  the  colliding  vessel:  Otia  v.  TTnomt  23  Ala.  469;  S.  C,  58  Am. 
Dec.  303.  So  in  an  action  against  an  employer  for  damages  by  the  death  of 
sk  young  child,  his  servant,  caused  by  his  negligence,  the  declarations  of  the 
•child,  half  an  hour  after  the  accident,  as  to  the  cause  and  as  to  the  employ- 
er's conduct,  are  competent  as  res  gesta:  Augusta  Factory  v.  Barnes,  72  Ga. 
217;  S.  C,  53  Am.  Rep.  838.  And  so  in  a  suit  for  enticing  away  a  servant, 
the  declaratiQns  of  the  servant  at  the  time  of  leaving  his  master  are  admissi- 
ble as  part  of  the  res  gestce,  to  show  the  reason  and  motive  of  his  departure: 
Iladley  v.  Carter,  8  N.  H.  40. 

But  a  declaration  which  was  made  some  months  after  a  mine  was  located, 
and  formed  no  part  of  the  act  of  location,  was  inadmissible  as  part  of  the 
res  gestfB:  Kramer  y.  Settle,  1  Idaho,  N.  S.,  485.  And  in  an  action  for  injuries 
to  plaintiff's  minor  son  from  defendant's  negligent  handling  of  a  pistol,  a 
•declaration  of  the  son,  made  after  the  wound  had  been  dressed  and  he  had 
taken  his  seat  in  a  buggy  to  be  conveyed  home,  to  the  effect  that  defendant 
was  not  to  blame,  is  not  receivable  as  evidence  in  chief,  being  uo  part  of  the 
res  gesice:  MutcJia  v.  Pierce,  49  Wis.  231;  S.  C,  35  Am.  B«p.  77G.  And  au 
injured  person's  statement  to  his  physician  as  to  the  cause  and  circumstances 
of  his  injury  is  not  admissible  as  res  gestan  if  not  made  until  he  has  been  re- 
moved and  the  doctor  called.  So  held  in  an  action  against  a  township  for 
fatal  injury  caused  by  a  defective  bridge:  MerkU  v.  Bennington,  58  Mich.  156; 
S.  C,  55  Am.  Rep.  666;  see  East  Tennessee  de  O,  R,  B.  Co,  v.  Maloy,  2  S.  £. 
Ilep.  941  (Ga.);  Waldele  v.  New  York  CerU.  R.  R,  Co.,  95  N.  Y.  274;  S.  C, 
47  Am.  Rep.  41,  reversing  S.  C,  29  Hun,  35. 

Railroad  Accidents  and  Injuries, — The  conduct  and  exclamations  of  pas- 
sengers on  a  railroad  train  at  the  time  of  an  accident,  though  not  in  the  pres- 
ence of  the  party  who  receives  an  injury,  are  admissible  as  part  of  the  res 
^festcs  to  justify  the  conduct  of  the  party  injured:  Galena  etc  R.  R.  Co,  v.  Fay, 
16  HL  558;  MobUe  R,  R.  v.  Aslicrafi,  48  Ala.  15;  fndianapoUs  R.  R.  v.  Antlumy, 
A3  Ind.  183.  And  where  a  person  is  killed  in  a  railroad  accident,  in  an  action 
by  his  representatives  against  the  company,  his  declarations  made  immediately 
After  the  injury  may  be  received:  EntwJustle  v.  Feighner,  60  Mo.  214;  Uar* 
riman  v.  Stouie,  57  Id.  93;  EUans  v.  McKean,  79  Pa.  St.  493.  And  so  the  dec- 
larations of  a  switchman,  made  immediately  after  an  accident  by  which  ha 
lias  been  knocked  down  and  run  over,  and  while  he  is  still  under  the  car, 
touching  the  cause  of  the  accident,  are  competent  as  part  of  the  res  gestae, 
l,iUU  Rock  M,  R.  d:  F,  R'y  Co,  v.  LevereU,  3  S.  W.  Rep.  50  (Ark.). 

But  in  an  action  against  a  railroad  company  to  recover  damages  for  the 
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death  of  a  person  caused  by  the  negligence  of  defendant,  declaratiana  of  de- 
ceased explaining  the  manner  in  which  the  accident  happened,  made  after 
the  fatal  injury  was  received,  and  while  being  conveyed  from  the  scene  of  the 
accident,  are  not  part  of  the  rea  gesUx,  and  evidence  thereof  is  inadmisaibler 
Martin  v.  New  York  etc.  R.  R.  Co.,  9  N.  E.  Rep.  605  (N.  Y.);  WaldeU  v. 
Kew  Ywh  Cent.  etc.  R.  R.  Co.,  95  N.  Y.  274,  reversing  S.  C,  29  Hun,  35. 
So,  also,  in  such  an  action  a  statement  made  by  the  person  shortly  before  his- 
death,  but  not  at  or  about  the  time  of  the  accident,  to  a  physician,  is  held 
not  admissible  against  the  company,  it  not  being  admissible  as  part  of  the  resr 
g^Htoiy  and  the  principle  of  dying  declarations  not  applying  to  civil  cases: 
East  Tennessee  etc.  R.  R.  Co.  v.  Maloy,  2  S.  E.  Rep.  941  (Ga.).  -So  in  an  action, 
for  injuries  caused  by  being  run  over  at  a  railroad  crossing,  statements  of  the- 
plaintiff 's  driver  as  to  the  reason  ho  did  not  see  the  train,  made  half  an  hour 
after  the  accident,  and  at  a  different  place,  are  not  admissible  as  part  of  rer 
geatae:  Pittsburgh  etc.  R'r/  Co.  v.  Wright,  80  Ind.  182.  And  it  has  also  been  held 
that  where  a  man  was  put  off  a  railroad  train  and  sustained  an  injury,  his- 
doclarations  made  immediately  afterwards  were  not  x>strt  of  the  rea  QesUzr 
Sullivan  v.  Oregon  R"y  <fr  Nov.  Co.,  12  Or.  392;  S.  C,  63  Am.  Rep.  364.  Bat 
this  seems  to  be  an  application  of  the  stringent  rule  of  coincidence  of  time. 

Ciiminal  Ca-»es.  — The  declarations  of  third  persons  may  be  admissible  if 
they  are  part  of  the  res  yesta.  Thus  exclamations  by  a  "v^ife  upon  the  killing 
of  her  son  by  her  husband:  '*My  God!  My  God!  he  has  killed  my  boy!  H» 
struck  him  right  over  my  shoulder! " — made  in  the  presence  and  hearing  of 
the  husband,  are  admissible  against  him:  State  v.  Middlekam,  62  Iowa,  160. 
And  so  on  trial  of  A  for  murder  of  B,  an  exclamation  of  C  immediately  after 
tlie  fatal  shot:  "Don't  strike  him,  for  you  have  shot  him  now! " — is  admb> 
sible  as  part  of  the  evidence:  State  v.  Walker,  78  Mo.  380;  see  also  Jordan  » 
Case,  25  Gratt.  943.  But  the  declarations  of  a  witness  made  half  an  hour 
before  the  commission  of  the  (drime  are  not  a  part  of  the  res  gestatj  unless, 
they  are  a  part  of  one  continuous  quarrel  culminating  in  the  crime:  Wood  v. 
State,  92  Ind.  269.  So  in  a  proeecution  for  robbery,  testimony  of  defendant 
and  two  witnesses  as  to  conversations  between-  him  and  them  on  the  night 
of  the  robbery,  on  his  way  from  his  shop  to  the  place  where  the  crime  \va» 
committed,  is  not  admissible  as  part  of  the  res  gestce:  PeopU  v.  Kaitman,  1^ 
Pac.  Rep.  600  (Cal.)  And  in  a  prosecution  for  homicide,  evidence  that  M-it- 
ness  a  day  or  two  before  the  homicide  heard  defendant  say  that  his  son  had 
told  him  that  deceased  was  mad  with  him,  and  had  threatened  to  kill  hi::i,. 
is  no  part  of  the  res  gesice:  State  v.  Unifried,  76  Mo.  404.  A  party  accuse^l 
of  the  larceny  of  a  gold  piece  told  the  officer  that  he  would  show  him  where- 
it  was  concealed,  and  on  being  taken  to  his  house,  pointed  out  its  hiding- 
place,  and  then  said  that  the  servant  of  the  owner  of  the  gold  piece  had 
given  it  to  him.  But  this  declaration  was  not  part  of  the  res  gestas:  Cooper 
V.  State,  63  Ala.  80.  And  on  a  trial  for  robbery,  a  statement  by  the  person 
alleged  to  have  been  robbed,  made  some  time  after  the  occurrence,  and  not 
in  defendant's  presence,  simply  to  the  effect  that  he  had  been  "  knocked 
down  and  robbed,"  was  inadmissible:  People  v.  Ehring,  65  Cal.  135.  So  thft 
declarations  of  the  accused  made  after  the  crim^  and  while  a  coroner  s  jury 
is  holding  the  inquest,  are  not  part  of  the  res  gestct:  State  v.  Rutledije,  37 
La.  Ann.  378.  And  so  where,  upon  a  trial  for  murder,  evidence  was  offered 
of  a  conversation  heard  three  fourths  of  a  mile  away  from  the  place  of  th& 
murder  between  three  men  other  than  defendant,  pne  of  whom  said:  *' Yoa 
were  fools  to  do  it,"  and  another  replied:  "If  we  had  not  done  it,  we  should 
all  have  been  hung," — it  was  held  that  the  evidence  offered  was  no  part  of  th» 
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res  geslcBt  and  waa  inftdmiaaible:  Cfreei^Id  v.  People,  85  K.  Y.  75;  S.  C,  3^ 
Am.  Rep.  636.  And  where  a  party  is  indicted  for  perjury  for  haring  falsely 
sworn  in  a  previous  prosecution  that  he  had  been  shot  by  the  person  prose- 
cuted, his  declaration  to  the  same  effect,  made  shortly  after  the  shooting, 
took  place,  in  explanation  of  a  slight  injury  to  the  head,  is  not  admissible  iu 
hi3  favor  on  the  trial  for  perjury.  It  was  not  a  part  of  the  res  gestce  of  either 
prosecution:  State  v.  Williama,  34  La.  Ann.  959. 

We  have  seen  that  in  some  states  a  more  liberal  view,  with  respect  to  tb» 
requisite  nearness  in  point  of  time  prevails,  than  in  others.  Thus  in  thfr 
former,  upon  a  trial  of  a  prisoner  for  murder,  a  statement  made  by  him  a 
few  minutes  after  the  homicide,  near  the  place,  and  in  the  hearing  and  pres- 
ence of  eye-witnesses  of  the  homicide,  who  were  not  called  by  the  common- 
wealth, is  admissible  for  the  prisoner  as  part  of  the  res  gestae:  LiUk*s  Cast,. 
25  Gratt.  921.  A  was  alone  in  his  store  when  a  man  came  in,  and  shot  him 
through  the  head.  A  immediately  ran  out  of  his  store  to  a  door  eighty  feet- 
away,  and  after  knocking  and  being  admitted  said  that  B  had  shot  him.  It 
waa  held  that  the  declaration  was  of  the  res  gestce,  and  admissible:  Kirhy  v. 
CommonweaWi,  77  Va.  681;  S.  C,  46  Am.  Rep.  747;  Burns  v.  State,  61  Oa. 
192.  So  where  a  wounded  man,  within  five  minutes  from  the  time  he  was 
shot,  asked  one  of  the  persons  who  was  assisting  him  what  he  shot  him  for, 
this  question  was  of  the  res  gtslcsy  and  admissible:  MltdteU  v.  Stale,  71  Ga. 
128.  And  so  where  a  few  minutes  after  a  man  was  waylaid,  knocked  down, 
and  robbed,  he  described  to  a  police  officer  the  appearance  of  his  assailants, 
this  description  was  of  res  gestae,  and  admissible:  State  v.  Ilcran,  32  Minn. 
394;  S.  C,  50  Am.  Rep.  583.  So  on  the  trial  of  J.  for  assault  with  intent  ta 
murder  F.,  F.'s  exclamation,  "Oh,  Julia! "  uttered,  though  half  unconsciously, 
so  soon  as  she,  F.,  was  found  on  the  day  of  the  assault,  at  the  moment  of  tho 
restoration  of  sensibility, — was  a  part  of  the  res  gestae:  Johnson  v.  State,  65  Ga. 
94.  John  Simpson's  wife  was  shot  while  walking  with  another  woman. 
She  exclaimed,  "Simpson,  you  have  shot  me."  The  other  woman  saw  a. 
man  running  away.  A  man,  hearing  the  shot,  ran  to  her,  and  asked  her 
who  shot  her,  and  she  said,  "John  Simpson.'*  Upon  Simpson's  trial  for 
murder,  it  was  held  that  these  declarations  were  admissible  as  part  of  the- 
res  gestae:  Pevple  v.  Shnpson,  48  Mich.  474.  Again,  on  a  trial  for  murder,  it 
appeared  that  deceased,  the  wife  of  defendant,  was  extremely  jealous  of  him, 
and  on  the  night  of  the  homicide  left  her  house  saying:  "There  arc  tM'o- 
persons  down  the  alley.  I  think  it  is  Harp  [defendant]  and  his  sweetheart,  '* 
— and  n:,ver  returned,  but  was  found  murdered  next  morning  near  the  place- 
where  she  expected  to  meet  defendant.  Held,  that  her  statement  was  ad- 
missible as  part  of  thd  res  gestce:  TTtomas  v.  State,  67  Ga.  460.  So  on  a  trial  for 
murder,  testimony  of  a  witness  that  the  defendant,  having  fled  on  horseback 
immediately  after  the  killing,  the  witness  pursued  him,  and  in  about  five  min- 
utes overtook  him,  and  told  him  to  hold  up,  and  if  he  did  not  he  would  kAl 
him;  and  that  the  defendant  having  held  up,  in  reply  to  witness's  statement 
that  he  must  go  back  to  town  with  him,  and  that  he  had  killed  the  deceased, 
stated  if  he  did,  nobody  saw  him,  —  is  admissible  as  part  of  the  res  gestce, 
although  the  confession  was  made  at  a  time  when  the  defendant  was  under 
arrest,  and  in  fear  of  death:  Powers  v.  State,  5  S.  W.  Rep.  153  (Tex.).  And 
on  a  trial  for  a  robbery  in  a  bank,  where  the  defense  was  an  aUbi,  and  there 
was  evidence  that  a  masked  robber  struck  the  president  of  the  bank  upon  the- 
head  with  a  pistol,  the  state  was  properly  allowed  to  prove,  over  the  objectioik 
of  the  accused,  that  on  the  night  after  the  robbery  the  latter  was  armed  witb 
a  Colt's  revolver,  the  rod  of  which  was  bent  as  if  by  a  blow:  JUairdan  y» 
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State^  4  Tex.  App.  602.  In  Lander  v.  People,  IM  HL  248,  the  laxity  in  the 
tequKiite  of  ooineidenoe  of  time  ia  carried  even  farther.  In  that  case,  two 
^Is  fifteen  yean  old  were  twenty-five  yards  from  where  a  rape  was  com- 
mitted in  broad  daylight.  They  saw  the  man  mn  away,  but  had  a  eide-view 
-of  his  face.  The  next  day  they  were  near  the  same  place,  when  a  man 
■passed.  One  girl  exclaimed:  "There  goes  the  man,"  and  the  other  replied: 
"  Yes,  there  be  goes."  And  it  was  held  that  the  exclamation  and  reply  were 
■admissible. 

On  the  other  hand,  in  the  states  where  the  more  stringent  rule  prevails, 
•declarations  such  as  the  above  wonld  not  be  admitted.  In  Peopk  v.  Ah  Let, 
•60  Cal.  85,  the  defendant  was  tried  for  killing  A  by  stabbing  him.  After  A  was 
stabbed,  he  ran,  and  while  running,  cried  "Murder,"  and  said  defendant  had 
atabbecl  him.  A  witness  who  saw  him  run  and  heard  him  cry  was  asked  by 
the  prosecuting  attorney  whether,  "  immediately  after  "  running,  A  said  that 
defendant  had  stabbed  him.  But  this  was  held  inadmissible,  as  not  referring 
to  a  declaration  that  was  part  of  the  ree  gestce.  So  declarations  made  by  A, 
-from  three  to  five  minutes  after  an  assault  upon  him  in  his  house  by  6,  armed 
with  a  musket,  with  intent  to  kill  and  rob,  to  those  who  ran  in,  alarmed  by 
As  cries,  to  render  assistance,  were  held  inadmissible,  as  being  hearsay,  and 
not  of  the  rea  (jesUs:  State  v.  Pomeroy,  25  Kan.  349.  And  where  a  party  de- 
clared, after  he  had  gone  two  hundred  yards  from  the  scene  of  the  sliooting, 
to  a  party  who  had  not  been  a  witness  of  it,  and  knew  nothing  of  it,  tliat  the 
shooting  was  accidental  on  his  part,  it  was  held  that  this  declaration  was  not 
part  of  tlie  res  gestce:  State  v.  Seymour,  1  Houston's  Crim.  Code,  508.  The  dec- 
larations of  a  person  who  had  been  fatally  wounded,  made  at  a  place  to  which 
he  had  fled,  to  a  witness  by  whom  he  was  found,  about  five  minutes  after  he 
^as  cut,  as  to  how  and  by  whom  he  was  cut,  were  held  inadmissible  on  a  mur- 
<ler  trial  as  part  of  the  res  gestae:  Mayes  v.  Slate,  1  S.  Kep.  733  (Miss.).  And 
-declarations  made  by  one  who  had  been  assaulted,  a  few  minutes  after  the 
difficulty,  to  the  effect  that  the  defendant  committed  the  assault,  were  not  of 
the  res  gestae,  and  were  inadmissible:  StcUe  v.  Daugfierty,  17  Nev.  376. 

DECLABATI0N3  NOT  ADMISSIBLE,  IF  PREMEDITATED  AND  NOT  SpOMTANEOUS. 

— If  the  declarations  sought  to  be  proved  are  made  so  far  previous  to  tlie  trans- 
action in  question  as  to  give  an  opportunity  for  their  manufacture  or  concoc- 
tion, for  the  purpose  of  evidence,  or  if  the  circumstances  show  that  they  were 
uttered  with  this  purpose,  they  are  inadmissible:  Rosenhaum  v.  Stat*,  33  Ala. 
354;  Lee  v.  Hester,  20  Ga.  688;  Williams  v.  Englisli,  64  Id.  546;  Lander  v.  Peo- 
ple, 104  111.  248;  Wadsworth  v.  Harrison,  14  Iowa,  272;  Bangor  v.  BrttttstiHcl, 
27  Me.  351;  Stotie  v.  Segur,  11  Allen,  568;  Botoell  v.  Lotoell,  11  Gray.  420; 
Oamble  v.  Johnson,  9  Mo.  605;  State  v.  Dominique,  30  Id.  585;  Wabrod  v.  Ball, 
9  Barb.  271;  SmitJi  v.  ^etty,  11  Gratt.  752.  The  act  or  declaration  sought  to 
be  proved  must  negative  any  premeditation  or  purpose  to  manufacture  testi- 
mony: Lander  v.  People,  104  111.  248.  Thus  upon  the  trial  of  an  issue  as  to 
whether  certain  notes  were  paid,  the  testimony  of  the  party  claiming  to  have 
paid  them  that,  in  the  absence  of  the  other  party,  he  threw  them  into  a  stove, 
•calling  the  attention  of  by-standers  to  the  fact  that  they  were  the  notes  in 
•controversy,  is  inadmissible,  as  is  similar  testimony  on  the  part  of  the  by- 
standers: Cwnmings  v.  Leighton,  9  IlL  App.  186. 

And  likewise  declarations,  made  so  long  after  the  principal  transaction  as  to 
give  an  opportunity  for  premeditation,  can  form  no  part  of  the  res  gestae,  as 
they  lack  spontaneity  and  instinctiveness.  Though  it  is  not  always  essential 
that  they  i^ould  be  absolutely  coincident  in  point  of  time  with  the  main 
^veut,  "they  most  be  conoomitant  with  the  principal  act,  and  so  connected 
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ivitfa  it  as  to  be  regarded  m  the  mere  result  and  conseqnenoe  of  the  oo-«zist» 
i:ig  motives  in  order  to  form  a  proper  criterion  for  directing  the  jadg- 
incnt  which  is  to  be  formed  npon  the  whole  oondnct":  1  OreenL  on  Ev.» 
«cc.  110;  Doe  v.  Webber,  1  Ad.  ft  E.  733;  WaUon  v.  Chrten,  1  Gar.  &  P.  621. 
And  therefore  declarations  which  are  merely  in  the  natnre  of  a  narrative  of 
past  occnrrences  are  inadmissible:  Byde  v.  Palmer,  3  Best  &  S.  657;  Peaeoek 
V.  Uarrw,  5  Ad.  &  K  449;  Ltee  v.  Martm,  1  Moody  &  R.  210;  Harriaon  v. 
Jfarriaon,  9  Ala.  73;  Cltaney  v.  State,  81  Id.  342;  McAdama  v.  Beard,  35  Id. 
47S;  Webb  v.  Kelfy,  37  Id.  333;  Hall  v.  SUOe,  40  Id.  698;  Brand  v.  Abbott,  42 
Id.  499;  Iimis  v.  Steamer  Senator,  1  CaL  459;  S.  C,  54  Am.  Dea  305;  WTut- 
ney  v.  Durkin,  48  Cal.  462;  BodaoeU  v.  Taylor,  41  Conn.  55;  HaH  v.  Pow- 
ell, 18  Ga.  G35;  Rutland  v.  JIathom,  36  Id.  380;  Gardner  v.  P«op/e»  4  IlL  83' 
Cross  V.  Pa>p/^  47  Id.  152;  Lander  v.  People,  104  Id.  248;  A'dbn  v.  State,  II 
Ind.  657;  Smmona  v.  Norvfood,  21  La.  Ann.  421;  IKitem  v.  Sherlock,  36  Me. 
295;  ^a<^2e«  v.  Baehdder,  39  Id.  19;  StewaH  v.  Redditt,  3  Md.  67;  i?oy«i«n  >• 
ifoorf,  11  Pick.  362;  O^KeHy  v.  0' Kelly,  8  Met.  436;  ^^'/es  v.  ffes^mt  R.  A. 
Corp.,  8  Id.  44;  Saiem  v.  X^n,  13  Id.  544;  Jolinson  v.  Slveruxn,  3  Gray,  374; 
Commonwealth  Y.  Jacques,  99  Mass.  438;  State  v.  Jackson,  17  Mo.  544;  ^tois 
v.  Schneider,  35  Id.  533;  Banfield  v.  Parlvr,  36  N.  H.  353;  Os6om  v.  RMhw, 
37  Barb.  481;  Spata  v.  Lyons,  55  Id.  476;  Peopfe  v.  Daxns,  56  K.  Y.  102;  State 
V.  ^/adt,  6  Jones,  510;  Cleveland  R,  R.  v.  Mara,  26  Ohio  St.  185;  Reed 
V.  Z>idt,  8  Watts,  479;  Young  v.  Commonwealth,  28  Pa.  St.  501;  Raffordv, 
FrtncK  H  Rich.  367;  Paricy  v.  Teary,  1  Heisk.  157;  lUggs  v.  iS^tofc,  6  CoL 
^17;  Barman  v.  Uaekett,  35  Vt.  77;  fTopHiM  v.  RkJiardson,  9  Gratt  485. 
Thus  the  declaration  of  a  party  as  to  how  his  hands  became  bloody,  being 
narrative  of  a  past  event,  is  inadmissible:  Scaggs  v.  State,  8  Smedos  &  M.  22. 
The  declarations  of  a  defendant  subsequent  to  the  commission  of  the  offense, 
if  wanting  in  spontaneity  and  instinctiveness,  are  but  the  party  talking 
about  the  facts,  and  not  "the  facts  speaking  through  the  party."  They 
therefore  form  no  part  of  the  res  gestcs,  but  are  self-serving  declarations,  and 
aa  such  are  properly  rejected  as  evidence:  Jones  v.  State,  3  S.  W.  Kep.  30 
<Tex.).  In  Felt  v.  Amidon,  43  Wis.  242,  the  action  was  brought  to  recover 
damages  for  enticing  the  plaintiff's  unmarried  minor  daughter  from  his  honse, 
and  taking  her  to  a  brothel  in  Milwaukee;  and  it  was  held  erroneous  to  ex- 
olnde  declarations  of  the  daughter  made  at  a  hotel  in  Milwaukee  before  she 
was  taken  by  the  defendants  to  the  house  where  they  left  her,  as  these  decla- 
rations were  part  of  the  res  gestae.  And  it  was  equally  erroneous  to  admit 
her  declarations  made  at  the  latter  place  after  she  had  been  left  there,  for  the 
act  of  enticing  terminated  at  that  time.  The  declarations  at  the  hotel  were 
part  of  the  act  charged;  bat  those  made  afterwards  were  merely  narrative. 
In  Oaheakm  v.  Barbae,  62  Tex.  172,  S.  0.,  50  Aul  Rep.  519,  which  was  an 
action  by  a  &ther  against  the  city  of  Galveston  for  damages  for  injuries  to 
iiis  child  causing  death,  it  appeared  that  the  child  died,  as  alleged,  from  an 
injury  received  from  a  bolt  carelessly  left  projecting  from  the  curb  of  the 
«ity  sidewalk.  Immediately  after  the  injury,  he  told  his  mother  the  cause 
thereof  weeping  from  pain  at  the  time;  and  the  next  day  he  told  his  fttther. 
The  latter  testified  to  his  son's  declaration  to  him,  and  that  he  and  the  son 
together  went  to  see  the  bolt  because  of  that  declaration,  and  found  dropu  of 
blood  on  it.  It  was  held,  however,  that  though  the  declaration  to  the  motLer 
was  competent,  that  to  the  father  was  not.  For  the  same  reason,  — that  is, 
bacanse  of  the  chance  for  deliberation  and  the  manufacture  of  evidence,  — 
SI  letter  written  by  a  party  was  inadmissible  in  his  behalf,  though  written  im- 
mediately after  the  transaction:  SmaU  v.  QUbnan,  48  Me.  506.  This  rule 
AM.  Daa  Vol.  XCV-5 
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does  not|  howerer,  apply  to  exclamations  and  instinctive  dedarationa  regard- 
ing bodily  health  or  mental  condition:  See  if\fr<i. 

Declarations  are  kot  Adiossiblb  unlbss  Acts  Which  Thet  Ezpukin 
IRE  ALSO  Admissible;  and  the  act  most  be  first  established  before  the  illos- 
vative  declarations  can  be  admitted:  Oilberi  v.  OUbari,  22  Ala.  529;  Fcul  v. 
VcAfihur,  31  Id.  26;  Comitu  v.  Canuna,  21  Conn.  413;  People  v.  Wiliianit^  3 
?ark.  Cr.  84;  Carleton  v.  PaUeraon,  29  N.  H.  580;  MorriU  v.  Foster,  32  Id. 
358;  Ordway  v.  Sanders,  58  Id.  132;  Wetmore  v.  MeU,  I  Ohio  St.  26;  S.  C,  59- 
Am.  Dec.  607.  Thus,  unless  the  condition  of  a  party's  mind  is  in  issue,  a 
declaration  is  inadmissible  to  show  a  mere  intent  not  carried  into  effect:  Hale 
V.  Taylor,  45  N.  H.  405.  In  Lund  v.  Tyiigsborough,  9  Cush.  36,  which  wa» 
an  action  to  recover  for  injuries  received  from  a  defect  in  a  highway,  the 
statements  of  a  doctor,  since  deceased,  made  during  an  examination  of  th» 
party  a  long  time  after  the  injury,  with  respect  to  the  nature  of  the  injury 
were  inadmissible  because  the  fact  of  the  examination  was  iirelevant  to  th» 
plaintiff's  case:  See  also  Ordway  v.  Sanders,  58  N.  H.  132;  People  v.  Wil- 
Uams,  3  Abb.  App.  596.  And  so  the  fact  of  insolvency  must  bo  proved  in 
order  to  admit  statements  of  the  insolvent  to  show  that  he  was  aware  of  his 
embarrassed  circumstances:  Thomas  v.  Connell,  4  Mees.  &  W.  261-270;  Cra- 
ven V.  HaUeley,  cited  4  Id.  270;  Vacher  v.  Cocks,  Moody  &  M.  353.  But  th» 
intent  of  an  alleged  bankrupt  in  leaving  home  may  be  proved  by  his  declaca- 
tions  made  at  the  time  after  proof  of  the  fact  of  his  departure:  Rottch  t. 
Railroad  Co,  I  Q.  B.  51,  62,  63;  8.  C,  4  Perry  &  D.  686;  Newman  v.  Stretchy 
Moody  &  M.  338;  Ex  parte  Bain\ford,  15  Ves.  449;  Solfson  t.  Soils,  9  Bmg» 
648. 

Exclamations  of  Pain  anb  Drglarations  rbsfectino  Injuries.  — State- 
ments of  a  sick  person  when  the  nature  of  his  illness  is  in  issue,  made  to  a 
physician  or  other  attendant  during  his  sickness,  and  relative  to  the  nature, 
symptoms,  and  effect  thereof,  are  admissible:  Aveson  v.  Kinnaird,  6  East,  188; 
Boberts  v.  Oraham,  6  Wall.  578;  Insurance  Co.  v.  Mosley,  8  Id.  397;  Joluu(m 
V.  State,  17  Ala.  618;  Phillips  v.  Kelly,  29  Id.  628;  Sanders  v.  JReister,  1  Dak. 
151;  Illinois  R.  R,  v.  SuUon,  42  HI.  438;  Carthage  Turnpike  Co.  v.  Andrews, 
102  Ind.  138;  Cray  v.  McLaughlin,  26  Iowa,  279;  CommomoeaUh  ▼.  McPiie, 
3  Cush.  181;  Bacon  v.  Charlton,  7  Id.  581;  Fay  v.  Harlan,  128  Mass.  244; 
Johnson  v.  McKee,  27  Mich.  471;  EOioU  v.  Van  Buren,  33  Id.  49;  HarHman 
V.  Stowe,  57  Mo.  93;  Brown  v.  RaUroad  Co.,  66  Id.  538;  Howe  v.  Plainjield,  41 
N.  H.  135;  Perkins  v.  Railroad  Co.,  44  Id.  223;  TowU  v.  Blake,  48  Id.  92;  Tc^ 
V.  RaUroad  Co.,  48  Id.  304;  CaJdweU  v.  Murphy,  1  Duer,  233;  Baker  v.  Orifin, 
lOBosw.  140;  Caldwell  v.  Murphy,  11  N.  Y.  416;  PeopUT.  Wmiams,  3  Park.  Cr. 
84;  Matteson  v.  New  York  etc  R.  R  Co.,  62  Barb.  364;  Ddbbert  v.  Insurance 
Co.,  2  Cin.  Rep.  98;  State  v.  Class,  5  Or.  73;  Qikhrist  v.  Bale,  8  Watts,  355; 
sales  V.  Danville^  42  Vt.  282;  Earl  v.  Tipper,  45  Id.  275;  StaU  v.  Howard^ 
32  Id.  380.  And  in  Nichols  v.  Brooklyn  City  R.  R.  Co.,  30  Hun,  437,  it  was 
held,  Pratt,  J.,  dissenting,  that  in  a  suit  to  recover  damages  for  the  defend- 
ant's negligence,  a  witness  might  testify  that  three  months  after  the  accident 
plaintiff,  with  whom  the  witness  slept,  would  sit  upon  the  edge  of  the  bed 
and  complain  of  pain  in  her  arm  and  shoulder.  But  exclamations  of  present 
pain  and  declarations  of  present  symptoms  only  are  admissible.  All  state- 
ment relative  to  past  transactions,  no  matter  how  closely  connected  with  tho 
present  sickness,  are  inadmissible.  And  therefore  the  statements  of  the  sick 
person  as  to  the  cause  of  the  sickness  or  injury  are  usually  rejected:  SmUk 
Y.  State,  53  Ala.  486;  Illinois  Central  R.  R.  Co.  v.  Sutton,  42  IlL  438;  S.  a. 
92  Am.  Dec.  81;  Collins  v.  WaUrs,  54  Id.  485;  Carthage  Turnpike  Co.  v.  Ai^ 
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drews,  102  Ind.  138;  Booea  y.  BobUm  Loan  Co.,  1H2  Maaa.  439;  MorHBe}/  t. 
/iigAaiR,  111  Id.  63;  AOikaid  ▼.  Marlborough,  99  Id.  47;  Orand  Bapida  etc, 
R.  B.  Co.  V.  HwUletf,  38  Mich.  537;  Lush  t.  JfeDafiJeA  13  Ired.  485;  S.  C, 
57  Am.  Dec  566;  Daiion  v.  State,  I  Swan,  279;  and  whatever  ia  said  in  Bar- 
her  V.  Merriam,  11  AHah,  322,  is  merely  orbiUr  dictum.  So  rach  statements 
axe  inadmissible  if  made  after  convalescence,  or  when  there  has  been  an  op- 
portunity for  deliberation  or  of  consideration  with  respect  to  prospective 
litigation:  SeeAfattesonv.  BaUroadCo.,^'^.  Y.  817;  SjkjUz  v.  Lyorn*,  55'Barb. 
476;  Afurpftff  v.  Bailroad  Co.,  66  N.  Y.  125;  HuiU  v.  People,  3  Park.  Cr.  509; 
Chopin  V.  Marlborougfi,  9  Gray,  244;  Kennard  v.  Burton,  25  Me.  39;  Cray  v. 
JfcLaughUn,  26  Iowa,  279;  i^twA  v.  McDankl,  13  Ired.  485;  S.  0.,  57  Am. 
Dea  56i6.  Thus  in  an  action  for  the  carnal  knowledge  of  the  plaintiff  ob- 
tained by  force,  and  by  reason  of  which  she  contracted  a  venereal  disease, 
her  statements  to  a  physician  three  months  afterward)  were  excluded:  J/or- 
riaey  v.  Ingham^  111  Mass.  03.  But  if  th-j  statements  form  the  basis  of  the 
c^inion  of  a  physician  as  an  expert,  respecting  the  physical  condition  of  the 
purty,  they  are  sometimes  received:  Barber  v.  Merriam,  11  Allen,  322;  Bogers 
V.  Cram,  30  Tex.  284.  See  Fiier  v.  Bailtvad  Co.,  49  N.  Y.  42;  Botoeil  v.  Low- 
eOpll  Gray,  420;  Moody  v.  SaUn,  9  Cnsh.  505.  A  physician  asked  to  give  his 
opinion  as  to  the  cause  of  a  patient's  condition  at  a  particular  time  nmst 
necessarily  be  guided  to  some  extent  in  forming  his  opinion  by  what  the  sick 
person  may  have  told  him  in  detailing  his  pains  and  snffc'.ings,  and  his  opinion 
founded  in  part  upon  such  data  may  be  received  in  evidence;  and  he  may 
even  state  what  his  patient  said  in  describing  his  bodily  condition,  if  it  was 
mad  under  such  circumstances  as  free  it  from  all  suspicion  of  being  spoken 
with  reference  to  future  litigation,  and  give  it  the  character  of  rea  yestai;  but 
the  physician  cannot  give  in  evidence  the  mere  statement  of  the  party  injured 
in  lieu  of  his  own  professional  opinion:  IlUnois  Central  B.  B.  Co.  v.  Sutton,  42 
HL  438;  8.  C,  92  Am.  Dec.  81.  So  declarations  made  to  a  physician  respect- 
ing bodily  feelings  and  symptoms  of  pregnancy  at  the  time  of  examination 
•re  admissible  as  part  of  the  facts  on  which  his  opinion  is  founded.  But 
after  he  has  been  cross-examined  as  to  such  declarations,  he  cannot  be  re- 
examined as  to  other  unconnected  assertions  in  the  same  conversation  charg- 
ing defendant  with  criminal  acts  to  produce  miscarriage:  State  v.  Oedieke,  43 
N.  J.  L.  86.  Such  declarations  have  been  received  to  prove  the  condition  of 
a  person's  health  before  an  alleged  poisoning:  Bex  v.  Johnson,  2  Car.  &  K. 
354;  Bex  v.  Blandy,  18  How.  St.  Tr.  1135.  But  if  the  patient  is  not  a  party, 
his  declarations  cannot  be  received:  Ashland  v.  Marlborough,  99  Mass.  47; 
■ee,  however,  Bogers  v.  Crain,  30  Tex.  289. 

The  nature  and  character  of  an  injury,  it  is  well  settled,  may  be  explained 
and  illustrated  by  exclamations  of  pain  and  terror  uttered  at  the  time  the 
injury  was  received  or  immediately  thereafter,  and  they  are  therefore  ad- 
missible in  an  action  for  damages  for  the  injury:  Aveson  v.  Kinnaird,  6  East, 
188;  Bex  v.  Blandy,  18  How.  St.  Tr.  1135;  Bex  v.  OuUridge,  9  Car.  &  P.  472; 
ffaU  V.  Steamboat  Co.,  13  Conn.  319;  Bacon  v.  CJtariUm,!  Cnsh.  581;  Com- 
mamoeaUh  v.  Fenno,  134  Mass.  217;  Orand  Bapids  etc.  B.  B.  Co.  v.  Huntley, 
88  Mich.  537;  Brovmell  v.  Bailroad  Co.,  47  Mo.  239;  Harnman  v.  Stowe,  57  Id. 
93;  EnhehisUe  v.  F^gner,  00  Id.  214;  Cheen  v.  Bedell,  48  K.  H.  546;  Matteson 
T.  New  York  Cent.  B.  B.  Co.,  35  N.  Y.  487;  S.  C,  91  Am.  Dec.  67;  Braum  v. 
J^ew  York  Cent.  B.  B.  Co.,  32  Id.  597;  S.  C,  88  Am.  Dec.  353;  Werely  v. 
Persona,  28  Id.  344;  S.  C,  84  Am.  Dec.  346,  and  note  348;  Maine  v.  People, 
9  finn,  117;  Spatz  v.  Lyons,  55  Barb.  476;  Hou^on  etc.  B.  B.  Co.  v.  Shaffer, 
54  Tex.  641;  Frmk  v.  Coe,  4  G.  Greene,  555;  S.  C,  61  Am.  Dec  141.    In 
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Pcwen  T.  West  Trey,  25  Hon,  561,  the  plaintiff  sued  a  town  to  recover  dam- 
ages sostained  from  being  thrown  from  a  catter  by  reason  of  a  defect  in  tlie 
highway;  and  it  was  held  that  one  who  was  with  him  in  the  cotter  mi^t 
testify  that  immediately  after  the  accident,  as  plaintiff  got  into  the  cntter 
again,  he  said  that  he  was  badly  hurt.  The  usnal  complaints  of  pain  as 
the  natural  concomitants  of  physical  injury  are  r^;arded  as  verbal  acts, 
proof  of  which  is  competent  when  relevant  to  the  issue:  Scmdera  v.  Heitter, 
1  Dak.  151.  But  if  such  exclamations  are  too  remote  from  the  accident  to  be 
part  of  the  res  geske  they  will  be  inadmissible:  WaJdeU  ▼.  ffudaon  River  B.  S. 
Co.,  19  Ilun,  72.  In  life  insurance  cases  the  opinion  of  the  assured  as  to  hii 
healUi  may  sometimes  be  shown  by  his  declarations:  See  Aveaon  v.  Km- 
naird,  6  East,  188;  WiU  v.  Klmdwwih,  3  Swab.  &  T.  143;  Edhigioti  t.  /a- 
turance  Co.,  C7  N.  Y.  185;  DxUeber  ▼.  Inmrance  Co.,  69  Id.  256;  Sti^  v. 
Insurance  Co.,  63  Id.  186. 

Statb  or  Mind.  —  Where  the  state  of  a  person's  mind,  his  sentiments,  or 
disposition  at  a  certain  time  is  the  subject  of  inquiry,  his  statements  and 
declarations  at  that  period  are  admissible:  BarUidemy  v.  People^  2  Hill,  248, 
257;  Hester  v.  Commonwealth,  85  Pa.  St.  139;  Wetmore  v.  MeU,  1  Ohio  St.  26. 
See  also  Edgar  v.  McAm,  22  Ala.  796;  Liles  v.  State,  30  Id.  24;  Peopkr, 
Shea,  8  Cal.  538;  Buttram  v.  Jackson,  32  Ga.  409;  Welsh  v.  Lotus,  31  UL  446; 
Knowlton  v.  Clark,  25  Ind.  395;  Howe  v.  Howe,  99  Mass.  88;  Kearney  ▼.  Far* 
rell,  28  Conn.  317;  Roadi  v.  Lehring,  59  Pa.  St.  74.  So  the  declaraticms  of  a 
testator  may  be  received  to  show  that  his  mind  was  under  undue  inflnenoe  at 
the  time  of  making  the  will:  MiUon  v.  Hunter,  13  Bush,  163;  Lucas  v.  Cash 
non,  13  Id.  650;  see  BaUon  v.  Watson,  13  Ga.  63;  S.  C,  58  Am.  Dec.  504. 
And  so  when  the  question  is  as  to  the  extent  of  a  mental  disease,  the  dec- 
larations of  the  person  affected  are  admissible:  See  Bex  v.  Johnson,  3  Car. 
&  K.  354;  Howe  v.  H(ywe,  99  Mass.  88;  State  v.  Kring,  64  Mo.  591;  Perkins  v. 
Railroad  Co.,  44  N.  H.  223;  1  Wharton  and  Stille's  Med.  Jur.,  sec.  286. 

Motive  and  PcurosE  of  Act.  —  Ihe  motive,  character,  and  object  or 
purpose  of  an  act  are  frequently  indicated  by  what  was  said  by  the  person 
doing  the  act  at  the  time.  Such  statements  are  of  the  res  gestae,  are  of  the 
nature  of  verbal  acts,  and  are  admissible  in  evidence  with  the  main  trans- 
action  which  they  illustrate:  Bateman  v.  Bailey,  5  Term  Rep.  512;  Liles  v. 
State,  30  Ala.  24;  People  v.  Shea,  8  Cal.  538;  State  v.  Lewis,  45  Iowa,  20; 
Stephen  v.  McGloy,  36  Id.  659;  Duling  v.  Johnson,  32  Ind.  155;  State  v.  Hayi, 
22  La.  Ann.  39;  Hadley  v.  Carter,  8  N.  H.  40;  Barnes  v.  Allen,  1  Keyes,  390; 
Oilclirist  V.  Bale,  8  Watts,  355;  Garber  v.  State,  4  Cold.  161;  Williams  v.  State, 
4  Tex.  App.  5;  Booth  v.  State,  4  Id.  202;  Foster  v.  StaU,  4  Id.  246;  HarraR 
V.  State,  4  Id.  427;  Allen  v.  State,  4  Id.  581.  So  evidence  of  a  distinct  offense 
of  the  same  nature  as  that  for  which  the  defendant  is  being  tried  is  not  ordi- 
narily  admissible,  but  it  may  be  received  if  it  goes  to  show  sdenUr^  intent,  or 
motive,  or  to  make  out  the  res  gestce,  or  establish  identity:  Ingram  v.  State, 
39  Ala.  247;  S.  C,  84  Am.  Dec.  782.  See  also  supra,  '*  Facts  as  Well  as 
Declarations,"  etc.  Thus  on  a  trial  for  a  cattle  theft,  evidence  of  the  theft 
of  other  cattle  than  those  charged  may  be  considered,  if  alike  involved  in 
the  res  gestas,  to  show. guilty  knowledge  and  intent:  Brown  v.  8tat9,  9  Tex. 
App.  81;  Stale  v.  Muiphy,  84  N.  C.  742.  And  on  a  trial  of  A  for  a  rape  upon 
B,  it  was  held  that  the  circumstances  of  an  assault  by  A  upon  C,  B*b  father- 
in-law,  when  C  camo  to  her  rescue  during  her  struggle  with  A,  were  part 
of  the  res  gestce,  and  B  might  testify  that  C  was  dead  at  the  time  of  the  ^ial: 
Thtmpson  v.  State^  11  Tex.  App.  51. 
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Declarationa  showing  motive  and  pnrpose  very  frcqaenily  form  part  of  iht 
re*  ffeakB.  Thus  declarations  of  the  defendant,  made  at  the  time  of  passing 
other  counterfeit  notes,  are  admissible  as  part  of  the  res  (gestae:  McCartney  v. 
StaU^  3  Ind.  353;  S.  C,  56  Am.  Dec.  510.  Declarations  of  the  accused,  made 
before  the  alleged  stealing,  that  the  property  was  hilowu,  were  held  to  bo  ad- 
missible in  his  behalf  as  part  of  the  re8  gestce:  State  v.  Tliomas,  30  La.  Ann  , 
pt.  1,  600.  So  where  A  and  B  were  jointly  indicted  for  stealing  a  hog, 
and  upon  a  severance  A  was  convicted;  and  nponB's  trial  he  offered  to  prove 
by  a  competent  witness  that  A,  in  the  presence  of  the  witness,  asked  B  to  go  to 
A  and  get  his  hog,  the  inference  being  that  B  supposed  the  hog  to  belong  to  A, 
: — tho  testimony  was  rejected  on  the  gronnd  that  A  having  been  convicted  of 
an  infamous  crime,  his  statements  were  inadmissible.  But  it  wai  held  on 
appeal  that  the  evidence  was  of  the  re^  gestce,  and  was  competent,  and  that 
As  infamy  had  nothing  to  do  with  it:  State  v.  Dellwoodf  33  La.  Ann.  1229. 

In  a  suit  for  damages  for  assault  and  battery,  evidence  of  what  the  parties 
said  during  the  altercation  which  was  followed  by  the  assault  is  admissible. 
And  all  the  words  and  acts  of  the  parties,  and  not  detached  words  and  sen- 
tences, should  go  to  the  jury.  And  also  declarations  of  a  by-stander,  made 
during  the  progress  of  such  altercation,  if  necessary  to  a  full  understanding 
of  the  character  of  the  act  complained  of,  may  be  received:  Baler  v.  Gaunn, 
7G  Ind.  317.  So  where  a  boy,  who  had  driven  against  a  foot-passenger  on 
the  street,  immediately  stopped  his  horse  and  came  back  and  caid  he  "did 
not  mean  to,"  tho  declaration  was  held  a  part  of  the  rea  gcstcB:  Claxlind  v. 
Kewaomy  45  Mich.  62. 

In  UoinnMn  v.  State,  57  Md.  14,  the  accused  was  on  trial  for  abducting 
several  young  children  of  A.  It  appeared  that  the  accused  went  to  As  house 
during  his  absence  and  drove  away  a  wagon  in  which  were  A's  wife,  children, 
and  furniture.  The  evidence  for  the  prosecution  tended  to  show  that  tlio 
wife'and  children  went  with  the  accused  through  fear  of  violence  induced  by 
his  threats.  For  the  defense  the  testimony  of  the  occupant  of  a  house  at 
which  the  party  stopped  over  night  was  offered  to  show  that  the  wife  said 
bhe  left  home  voluntarily,  taking  the  children  and  furniture  with  her,  and 
herself  getting  defendant  to  drive  the  wagon;  and  that  she  was  not  going  to 
live  longer  with  her  husband;  and  it  was  held  that  this  evidence  was  admis- 
sible. So  where  two  persons  are  sued  for  an  assault  committed  in  seizinj  a 
runaway  apprentice,  it  may  be  proved  that  one  of  them  told  the  other  at  the 
moment  of  tho  collision  not  to  hurt  the  runaway:  WiUiams  v.  Jarrot,  1  Gilin. 
120.  When  the  question  is  whether  the  defendant  had  absconded,  his  dec- 
larations at  the  time  of  his  departure  are  evidence  in  his  favor:  Umied  States 
v.  Penn^  13  Nat.  Bank.  Reg.  4.  And  in  an  action  for  enticing  away  a  servant, 
the  declarations  of  the  servant  at  the  time  of  leaving  are  of  the  res  gestce:  Hod- 
ley  V.  Carter^  8  N.  H.  40.  And  so  when  the  bona  fides  of  a  transaction  are  the 
sabject  of  inquiry,  the  instinctive  and  unpremeditated  declarations  of  tho 
parties,  or  their  agents,  pending  the  negotiations,  may  be  received:  Banfield 
V.  Parker,  36  Id.  353;  Zabriskie  v.  SmUfi,  13  N.  Y.  322.  Where  a  married 
woman  seeks  to  avoid  a  deed  on  the  ground  of  duress  and  coercion,  she  may 
show  her  husband's  threats  and  her  resulting  fear:  Central  Bank  v.  Copela?id, 
18  Md.  305.  And  on  the  same  ground,  in  an  action  for  adultery,  what  tho 
hiisband  and  wife  liad  said  to  each  other,  and  letters  written  by  one  party  to 
tho  other,  when  there  was  no  reason  to  suspect  collusion,  were  admitted  to 
show  the  terms  on  which  they  lived:  Trektvmey  v.  Coleman,  1  Barn.  &  Aid. 
90;  see  WUUs  v.  Bernard,  8  Bing.  376;  Winter  v.  Wroot,  1  Moody  &  R.  404; 
Taylor's  Evidence,  sec  520.    The  declarations  of  the  owner  of  land,  as  to 
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whether  he  intended  to  lay  out  a  public  road  throng!^  it^  are  admiMiMe  to 
Bhow  that  such  road  was  not  laid  ont:  TaU  ▼.  Hall,  12  Plac  Rep.  391  (OaL). 
And  80  to  prove  that  the  destruction  of  a  will  was  procured  by  nndne  influ- 
ence, evidence  showing  'vhat  took  place  in  the  sick-room  between  the  time 
the  will  was  sent  for  and  its  return  and  destruction,  and  also  showing  the 
motive  by  which  the  party  exerting  the  undue  means  was  influenced,  is  ad- 
missible as  part  of  the  res  geatos:  BaUon  v.  Watson,  13  Ga.  63;  S.  C,  58  Am. 
Dec.  504. 

The  admission  of  declarations  such  as  these,  however,  for  the  porpoae  of 
showing  motive  and  intention,  whether  written  or  verbal,  depends  much  on 
circumstances,  and  upon  the  nearness  or  distance  of  time  to  the  dedarations 
made  and  the  acts  done:  Doyle  v.  Clark,  1  Flip.  536. 

Declarations  of  Person  in  Possession  of  Property,  explaining  and 
characterizing  that  possession,  and  showing  in  what  capacity  he  holds, 
whether  as  owner  solely  or  jointly,  or  as  the  agent,  tenant,  or  trustee  of  an- 
other, and  the  like,  are  regarded  as  the  7-68  get^as  of  the  possession;  and  when 
that  or  the  ownership  of  the  property  are  under  inquiry,  such  declarations 
are  received  as  explanatory  of  the  possession:  Dames  v.  Pierce,  2  Term  Rep. 
53;  Doe  v.  Rickarhy,  5  Esp.  4;  Doe  v.  Payne,  1  Stark.  86;  Norton  v.  PeUibone, 
7  Conn.  319;  Avei-y  v.  Clemons,  18  Id.  30C;  S.  C,  46  Am.  Dec.  323;  Abney  v. 
Kingsland,  10  Ala.  355;  Daggett  v.  Shaw,  5  Met.  223;  Longw  CoUon,  116  Mass. 
414;  Fellows  v.  Smith,  130  Id.  378;  Aberl  v.  Van  Gelder,  36  N.  Y.  513;  Swei- 
tenham  v.  Leai-y,  18  Hun,  284;  Happy  v.  Mother,  47  Barb.  501;  Starh  v.  Bo9- 
wll,  6  Hill,  405;  Blake  v.  IFAite,  13  N.  H.  267;  Smith  v.  Powers,  15  Id.  546, 
563;  Hall  v.  Young,  37  Id.  134;  Bender  v.  Pitzer,  27  Pa.  St  333;  York  Bank 
V.  Carter,  38  Id.  440;  Lloyd  v.  FarreU,  48  Id.  73;  Black  v.  Tliomton,  30  Ga. 
361;  Stoic  V.  Sdineider,  35  Mo.  533.  Thus  the  declarations  of  a  person  in 
possession  of  goods,  made  while  she  was  at  work  on  them,  that  they  belonged 
to  the  plaintiflf,  are  competent  evidence  to  show  title:  Bradley  v,  Spqfforu,  23 
N.  H.  444;  S.  C,  55  Am.  Dec.  205.  So  in  a  suit  by  an  administrator  to  re- 
cover personal  property  alleged  to  belong  to  the  deceased,  declarations  by  the 
latter,  while  in  possession,  that  he  owned  it,  are  admissible  as  part  of  the  res 
gestae:  McConneU  v.  HannaJi,  96  Ind.  102.  If  one  makes  a  deed,  and  after- 
wards retains  possession  of  tlie  property  in  a  manner  inconsistent  with  th* 
terms  of  the  deed,  his  declarations  in  reference  to  the  ownership  of  the  con- 
tract, or  the  tf'rms  upon  which  he  holds  possession,  are  admissible  in  evidence 
as  part  of  the  res  gestae;  but  otherwise  where  his  possession  is  consistent  with 
the  terms  of  the  deed  or  contract:  Williamson  v.  Williams,  11  Lea,  355.  Un- 
der an  indictment  for  larceny,  statements  by  defendant  while  in  possession  of 
the  property,  explanatory  of  that  possession,  are  admissible  as  part  of  the 
res  gestae:  Allen  v.  State,  73  Ala.  23.  And  a  statement  made  by  a  person  not 
suspected  of  tlief t,  and  before  any  search  made,  accounting  for  the  possession 
of  property  which  he  is  afterwards  charged  with  having  stolen,  is  admissible 
in  his  favor:  Rex  v.  AhraJiam,  2  Car.  &  K.  550.  The  declaration  of  a  person 
in  possession  of  property,  that  it  belonged  to  another,  is  competent  for  the 
plaintiff  in  an  action  of  detinue,  as  forming  part  of  the  res  gestae,  connected 
with  and  explanatory  of  the  possession;  but  if  he  hold  as  guardian  or  trus- 
tee, such  a  declaration  would  be  inadmissible  against  the  ward  or  ceUus  qua 
trust:  Nelson  v.  Iverson,  24  Ala.  9;  S.  C,  60  Am.  Dec.  442.  So  where,  in  trover 
by  a  woman  for  a  horse  and  other  chattels  alleged  to  have  been  given  her  by 
her  husband,  but  seized  and  sold  under  a  mortgage  given  by  him,  she  testi- 
fied that  after  he  gave  her  the  chattels  she  gave  directions  for  the  keeping  of 
tlie  horse,  and  controlled  it»  it  was  held  that  this  was  admissible  as  part  of 
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'the  rea  getta,  that  her  statement  that  he  gave  her  the  chattels  was  not  that 
«f  a  condosion  of  law  merely,  and  that  the  qaestion  of  a  change  of  poeaession 
naust  be  determined  by  the  circamstanoes  of  the  case,  upon  a  fair  preponder- 
ance of  evidence:  Datris  ▼.  Zimmerman^  40  Mich.  24. 

Where  the  qneeticm  was  whether  certain  property  taken  under  czecation 
l^elonged  to  the  judgment  debtor,  the  statements  by  the  debtor  to  a  clerk  em- 
ployed by  him  as  to  whom  he  was  employed  for  were  admissible  as  part  of 
the  rea  fjtsia:  Sweet  t.  Wrifthi,  57  Iowa,  510.  Any  creditor  has  ^  right  to 
"know  whether  a  person  in  possession  of  property  has  any  claim  hostile  to  his 
right  to  levy  on  it;  and  the  declarations  of  employees  in  charge  in  their 
-employer's  absence,  made  in  reply  to  inqniries  by  his  creditors,  are  admissi- 
ble, as  in  the  nature  of  trs  gesUx^  to  explain  a  possession  of  chattels  claimed 
to  be  held  under  an  unrecorded  bill  of  sale  to  one  whose  rights  are  kept 
-eecret:  Haynea  ▼.  Leppig,  40  Mich.  602.  And  in  an  action  of  trover  against  a 
sheriff  for  attaching  certain  property  as  the  property  of  a  certain  person  who 
was  at  the  time  the  guardian  of  the  plaintiff,  the  defendant  may  introduce 
the  declarations  of  the  guardian  concerning  the  ownership  of  the  property 
purchased  by  him,  made  at  the  time  of  such  purchase,  as  part  of  the  rea  geala: 
Tenney  v.  Evana,  14  N.  H.  343;  S.  C,  40  Am.  Dec.  194. 

But  declarations  of  a  servant  in  the  possession  of  chattels  attached  for  his 
^ebt,  that  they  are  his  property,  are  not  admissible  against  his  master  in  an 
■action  against  the  attaching  officer:  Abbott  v.  Ilutchina^  14  Mc.  390;  S.  C,  31 
Am.  Dec.  59.  And  these  declarations,  to  be  admissible,  must  be  confined  to 
the  nature  and  character  of  the  possession;  and  whatever  goes  further  than 
this  is  not  rea  Qeatce:  Abney  v.  KingaUxnd,  10  Ala.  355;  S.  C,  44  Am.  Dec.  491. 
Therefore,  declarations  in  regard  to  the  contract  by  which  the  declarant  ac- 
<iuired  possession  are  not  admitted:  Thompaon  v.  Mawkinney,  17  Ala.  362; 
S.  C,  52  Am.  Dec.  176.  And  statements  by  the  party  in  possession  of  certain 
property  that  the  business  was  his,  and  was  only  run  in  his  father's  name  for 
X>rotection,  were  held  to  be  inadmissible,  as  being  something  more  than  merely 
explanatory  of  the  possession:  Sweet  v.  Wright^  57  Iowa,  510.  So  statements 
made  by  a  defendant  in  ejeconent  at  the  time  of  paying  rent,  and  accom- 
panying the  act  of  payment,  are  part  of  the  rea  geatae^  and  are  admissible  in 
evidence  to  illustrate  the  character  of  the  transaction  and  explain  the  intent 
and  object'  of  the  party;  but  his  statements  then  made  about  other  matters, 
such  as  the  payment  of  a  mortgage*  or  the  title  of  former  owners  of  the  land, 
ore  not  part  of  the  rea  geatca,  and  are  not  admissible:  2Ugg  v.  Cook,  4  Gilm. 
336;  S.  C,  46  Am.  Dec.  462. 

Declarations  of  a  person  in  possession  of  real  or  personal  property,  showing 
that  tie  holds  in  his  own  right,  or  in  subordination  to  the  title  of  another, 
constitute  part  of  the  rea  geattB:  Darling  v.  Bryant,  17  Ala.  10;  S.  C,  52  Am. 
Dec.  162;  Poorman  v.  MUler,  44  Cal.  269;  LUile  v.  Libby,  2  Greenl.  243;  Weat 
Cambridge  v.  Lexington^  2  Pick.  536;  Marqf  v.  Stone,  8  Gush.  4;  S.  C,  4  Am. 
Dec.  736;  Stearna  v.  ffenderaaaa,  9  Gush.  497;  S.  G.,  57  Am.  Dec.  65;  Plimpton 
v.ChaTnberlam,  4  Gray,  320;  Potta  v.  Bverhart,  26  Pa.  St.  493;  SL  Clair  v.  Shale, 
20  Id.  105;  Doe  v.  Campbell,  1  Ired.  482;  Hurt  v.  Evana,A^  Tex.  311;  Beechet 
^.  Parmele,  9  Vt  352;  S.  G.,  31  Am.  Dec.  633;  Bowen  v.  Chaae,  98  U.  S.  254; 
Peaceable  v.  Wataon,  4  Taunt  16,  17;  Doe  v.  Petiett,  5  Bam.  &  Aid.  223; 
Came  v.  NiooU,  1  Bing.  N.  G.  430.  And  the  declaration  of  a  person  in  pos- 
session of  land,  that  he  took  possession  as  agent  of  another,  is  admissible  in 
evidence  as  part  of  the  rea  geatce,  in  an  action  against  his  alleged  principal: 
Sirkland  v.  Trott,  66  Ala.  417.  But  the  declarations  of  a  party  in  possession 
«f  land,  and  prored  to  be  a  teiiant»  are  not  admissible  against  the  landlord 
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vithont  bringing  home  to  the  latter  notice  of  them.  Bat  with  inch  notice, 
they  might  go  to  show  a  repudiation  of  hia  teaancy,  and  the  setting  np  of 
adyerse  poeeession  and  okim:  Ingram  v.  LiUk,  14  Ga.  173;  S.  O.,  &8  Am. 
Dec.  549. 

Declarations  of  owners  in  possession  of  land,  with  respect  to  its  boundaries, 
are  admitted:  Breicerv.  Brewer,  19  Ala.  481;  Norton  y.  Pettibone,  7  Conn. 
319;  Dana  v.  Campbell,  1  Ired.  482;  Aberl  v.  Van  Oelder,  36  N.  Y.  513; 
Swettenham  v.  Ltary,  18  Hun,  284.  See  also  Hart  v.  Emm,  49  Tex.  311. 
Though  in  Massachusetts  the  declarant  must  be  deceased:  Long  v.  Colton,  116- 
Mass.  414;  Morrill  v.  Tilcomb,  8  Allen,  100;  Adanis  v.  SwanAea,  110  Mass. 
591;  Fellows  v.  Smith,  130  Id.  378;  and  see  Bemler  v.  Pitzer,  27  Pa.  St.  333; 
Poti8  V.  Everhart,  20  Id.  493;  HunnicuU  v.  Peyton,  102  U.  S.  333,  304.  And 
the  declarations  of  an  adjoining  owner  in  fixing  a  boundary  are  admissible 
as  part  of  the  res  gestae:  Deming  v.  Carrington,  12  Conu.  1;  S.  C,  30  Am. 
Dec.  591.  But  declarations  accompanying  the  act  of  parting  with  the  tid« 
and  possession  of  land,  as  to  the  boundaries  thereof,  arc  not  within  the  rule- 
that  declarations  accompanying  the  act  of  possession  and  explanatory  thereof, 
if  made  in  good  faith,  are  admissible  as  part  of  the  res  gestce:  Lanipe  v.  Ken- 
nedy, 60  Wis.  110. 

The  declaration  of  a  person  in  the  possession  of  property  tliat  be  holds 
jointly  with  another  is  admissible  to  show  the  joint  ownership  of  the  other: 
Darling  v.  Bryant,  17  Ala.  10;  S.  C,  52  Am.  Dec.  162.  And  so  ia  an  action 
against  a  surviving  partner  for  goods  sold,  declarations  of  the  deceased  part- 
ner while  in  possession  of  the  goods,  as  to  whether  they  were  his  own  or  held 
by  him  jointly  with  another,  were  admissible  as  part  of  the  res  gestae  of  pos- 
session, but  not  to  show  the  fact  of  partnership  unless  known  to  defendants 
Humes  v.  0*Bryan,  74  Ala.  64.  While  a  mere  hearsay  or  declaration  h  not 
admissible  as  evidence  to  prove  facts,  yet  when  there  is  a  claim  and  an  asser- 
tion of  ownership  which  can  only  be  proved  by  acts  and  words  of  the  claim- 
ant, such  acts  and  accompanying  words  stand  on  the  same  footing,  and  are 
admissible  for  this  purpose:  Phipps  v.  Pierce,  94  N.  C.  514. 

Admissions  and  Declarations  of  Agents.  —  The  act  of  an  agent  per- 
formed within  the  scope  of  his  employment  is  the  act  of  his  principal.  And 
''where  the  acts  of  the  agent  will  bind  the  principal,  there  his  representa- 
tions, declarations,  and  admissions  respecting  the  subject-matter  will  also 
bind  him,  if  made  at  the  same  time,  and  constituting  part  of  the  res  gesUs  'V 
Story  on  Agency,  sees.  134-137.  The  admission  or  declaration  of  an  agent 
is  not  always  binding  upon  the  principal.  Tlie  admission  of  a  party  is  always 
evidence  against  him.  "  But  the  admission  or  declaration  of  his  agent  binds 
him  only  when  it  is  made  during  the  continuance  of  the  agency  in  regard  to* 
the  transaction  then  depending  ct  dum  ferret  opus.  It  is  because  it  is  a  ver- 
bal act,  and  part  of  the  res  gest^B  that  it  is  admissible  at  all;  and  therefore  it 
is  not  necessary  to  call  the  agent  himself  to  prove  it  '*:  1  Grccnl.  Ev.,  sec.  113; 
Doe  V.  Hawlins,  2  Q.  B.  212;  Saurdere  v.  Wode,  18  N.  J.  L.  299.  So  when  the 
act  of  the  agent  is  admissible,  what  he  said  and  did  as  the  res  gentce  of  that  act 
is  admissible  also:  and  his  declarations  and  admissions  are  not  admissible,  un- 
less they  are  the  res  gestae  of  an  authorized  act:  GarH^  v.  Howard,  8  Bing.  451 ; 
Fairliev.  Hastings,  10  Ves.  123,  127;  LangJtorn  v.  AllnuU,  4  Taunt  519;  Me- 
ehanics*  Bank  v.  Bank  of  Columbia,  5  Wheat.  336,  337;  Innis  v.  SUatner  Sen- 
ator, 1  Cal.  459;  S.  C,  54  Am.  Dec.  305;  CUkens*  Gas-light  and  Heating  Co, 
V.  Granger,  19  111.  App.  201;  Pose  v.  Chapman,  44  Mich.  312;  Hydom  v.  Cush- 
man,  16  Hun,  107;  Bank  qf  Monroe  v.  Field,  2  Hill,  445;  Cooley  v.  Norton^  4 
Cash.  93;  Woods  v.  Banks,  14  N.  H.  101;  Hannay  v.  Stewart,  6  Wat-s,  487» 
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489;  Stockton  v,  Demuth,  7  Id.  39;  Stepioe  v.  Pollard,  30  Gratt.  eS9,  704.  And 
ftf  ter  his  authority  has  ceased  with  respect  to  the  particnlar  matter  in  ques- 
tion, his  declarations  in  that  regard  are  no  longer  admissible,  for  they  become 
mere  hearsay:  BeytwldsY,  Rowley,  3Eob.  (La.)  201;  Stilea  v.  Western R.  R.  Co.,^ 
8  Met.  44;  StOea  v,  Danville,  42  Vt.  282;  Bumam  ▼.  ElUs,  39  Me.  319.  And 
accordiug  to  the  weight  of  authority,  his  declarations  as  to  a  past  transactio:^ 
are  not  admissible,  although  his  authority  to  perform  similar  acts  still  con- 
tinues; for  such  declarations  are  not  res  geat/B,  —  are  not  a  part  of  the  trans- 
action in  question:  See  the  remarks  of  Tindal,  0.  J.,  in  Garth  t.  Howard,  ^ 
Bing.  451;  Mortimer  v.  MeCallan,  6  Mees.  &  W.  68,  69,  73;  Plumer  ▼.  Briscoe,. 
11  Q.  B.  46;  Branneny.  United  States,  20  Ct  of  a.  219;  City  Bankr,  Bate- 
man,  7  Har.  ft  J.  104;  Baring  Y.  Clark,  19  Pick.  220;  Parker  ▼.  Oreen,  8 
Met.  142,  143;  Dom  v.  Southworth  Mfg.  Co,,  11  Cush.  205;  Haven  ▼.  Brown, 
7  GrecnL  421,  424;  Thallheimer  v.  Brineherhoff,  4  Wend.  394;  Fogg  v.  Child, 
13  Barb.  246;  Hydom  v.  Cushman,  16  Hun,  107;  Stewartson  v.  Watts,  8  Watts, 
392;  Oriffin  v.  Montgomery  R  R.  Co.,  26  Ga.  111.  They  must  bo  made  at 
the  very  time  he  is  doing  an  act  he  is  authorized  to  do,  and  must  be  concern* 
ing  the  act  he  is  then  doing:  Baldwin  v.  Doubleday,  8  Atl.  Rep.  576  (Vt.); 
Hydom  v.  Cuskman,  16  Hun,  107.  Though  where  some  time  aiter  the  in- 
surer's agent  had  agreed  to  renew  a  policy,  and  had  received  the  renewal- 
premium,  being  asked  by  the  assured  for  the  certificate  of  renewal,  he  insisted 
that  he  had  previously  delivered  it  to  the  insured;  this  was  an  admission  con- 
stituting part  of  the  res  gestce,  and  binding  upon  the  insurer;  Srott  v.  Home  Ins. 
Co.,  53  Wis.  238.  But  this  was  plainly  a  declaration  made  in  connection  with 
the  transacticm  of  the  proposed  renewal  made  during  its  pendency,  and  not 
after  its  conclusion:. See  also  Insurance  Co.  v.  Woodrttff,  26  N.  J.  L.  541.  The 
admissions  of  a  baggage-master,  in  answer  to  inquiries  for  lost  baggage,  are 
admissible,  being  within  the  scope  of  his  duty:  Morse  v.  Connecticut  River 
R.  R,  Co.,  6  Gray,  450;  Illinois  Cent  R.  R.  Co.  v.  Troustine,  2  S.  B«p.  255 
(Miss.).  The  admission  of  the  master  of  a  ship  libeled  for  a  collision  are  ad- 
missible: 2f!^  Manchester,  1  W.  Rob.  62.  And  in  an  action  for  the  price  of 
land,  the  defense  of  fraudulent  representations  on  the  part  of  the  vendor 
may  be  maintained  by  proof  of  such  representations  made  by  the  vendor's 
agent  who  negotiated  the  sale:  Hammatt  v.  Emerson,  14  Shop.  308.  But 
the  declarations  of  the  bailee  of  a  bond  placed  in  his  hands  by  the  defendant 
were  not  competent  to  prove  that  the  defendant  executed  the  bond,  or  to- 
establish  the  existence  of  any  other  contracts  between  tho  parties.  Here 
the  res  gestcs  comprised  the  bailment  and  its  nature,  and  beyond  these  mat- 
ters the  declarations  of  the  bailee  did  not  afifect  the  bailor:  Fairtie  v.  IIcu- 
tings,  10  Ves.  123.  So  where  a  wife's  admissions  are  not  confined  to  acts  of 
agency,  they  cannot  be  used  against  her  husband  in  an  action  on  contract 
againi:t  him,  unless  where  they  are  res  gestas,  and  admissible'  as  acts  instead 
of  relations  of  facts:  Rose  v.  Cliapman,  44  Mich.  312.  As  to  matters  not  uf 
the  res  gestce,  the  agent  must  be  called  to  testify  as  other  witnesses  are:  1 
Greenl.  £v.,  sec.  114;  Maesters  v.  Abraham,  1  Esp.  375;  Johnson  v.  Ward^  0- 
Id.47. 

Railroad  Employees.  —  Declarations  of  conductors,  engineers,  or  brakemeu. 
of  a  railroad  train,  made  even  shortly  after  the  happening  of  an  accident, 
aa  to  the  cause  and  manner  of  its  happening,  are  generally  held  to  be  inad- 
nuaeible,  in  actions  against  the  railroad  company  for  damages,  for  the  reason, 
that  they  are  not  of  the  res  gestce,  and  therefore  not  binding  on  the  company: 
Oriffin  V.  Montgomery  R.  R.  Co.,  26  Ga.  Ill;  Robinson  v.  Filchburg  R.  R.  Co,,. 
7  Gray,  92;  Alabama  etc  R.  R.  Co.  v.  Hawk,  72  Ala.  112;  S.  C,  47  Am.  Rep. 
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403.  Thus  a  remark  by  the  engineer  of  the  train  which  ran  over  plaintiff, 
made  in  plaintiff's  presence  two  or  three  hours  after  the  accident,  to  the 
-effect  that  he  did  not  see  him  nntil  strack  by  the  locomotive,  is  not  admis- 
sible: Travis  v.  IxmuvUU  and  Nashnlle  R,  R.  Co.,  9  Lea,  231.  Admissions 
of  a  conductor,  made  days  after  a  passenger  fell  from  his  train,  that  he 
kicked  him  oft,  are  not  part  of  the  rea  gesUs:  Moort  v.  Chkago  tic  R.  R.  Co., 
X)9  Miss.  243.  Where  plaintiff  was  injured  by  the  sudden  starting  of  a  hone- 
-car  from  which  she  was  alighting,  a  remark  made  to  her  by  the  conductor 
immediately  after  she  fell,  to  the  effect  that  he  was  very  sorry,  and  that  it 
^vas  his  fault,  is  inadmissible  as  a  part  of  thu  rea  geatce:  WiUiamaon  v.  Cam.' 
hridge  R.  Co.,  10  N.  £.  Rep.  790  (Mass.).  In  an  action  against  a  railroad 
•company  for  killing  a  man,  a  remark  by  one  of  the  train-men  to  another  im- 
mediately after  the  accident,  "If  you  had  stopped  the  train  when  I  told  you, 
you  would  not  have  killed  him,"  was  not  admissible:  Adams  v.  Hdnmhal 
R.  R.  Co.,  74  Mo.  553;  S.  C,  41  Am.  Rep.  333.  In  an  action  against  a  railroad 
company  for  injuries  resulting  from  the  negligence  of  a  braheman  in  leaving 
open  a  switch,  the  admissions  of  the  brakeman  that  he  caused  the  accident, 
not  made  in  the  execution  of  his  duty  or  at  the  time,  were  inadmissible 
against  the  company:  PaUeraon  v.  St.  Louis,  Wabasli,  etc.  Rtj  Co.,  54  Mich. 
Dl.  And  in  an  action  for  damages  resulting  from  the  blowing  of  a  whistle 
which  frightened  the  plaintiff's  horse,  what  he  said  soon  afterwards  aa  to  the 
engineer's  shaking  his  fist  at  him,  and  what  the  engineer  said  on  arriving  at 
the  next  station,  indicating  malice,  are  not  of  the  rta  gestce:  Newsom  v. 
Georgia  R.  R.  Co.,  C6  Ga.  57.  And  so  in  an  action  to  recover  damages  from. 
a  railroad  company  for  killing  plaintiff's  stock,  evidence  of  the  statements  of 
a  section  foreman  as  to  the  fact  of  the  killing,  made  after  the  event,  are  in- 
admissible as  a  part  of  the  rea  gesks:  Simth  v.  St.  Louia,  I:  JLf.  dCr  8.  R*y  Co., 
3  S.  W.  Rep.  836  (Mo.). 

To  justify  the  admission  of  the  declarations  of  employees  of  the  railroad 
company,  they  should  be  shown  to  be  part  of  the  rea  geatca  of  the  accident, 
and  to  have  been  made  by  the  employees  in  the  course  of  their  duties  as 
agents:  Petrie  v.  Columbia  A  O.  R.  R.  Co.,  2  S.  E.  Rep.  837  (S.  C).  An^d  if 
this  is  established,  then  they  are  admissible.  Thus  in  an  action  for  lost  bag- 
gage against  a  carrier,  evidence  of  the  statements  made  by  defendant's 
baggage-master  to  plaintiff's  salesman,  as  to  how  the  fire  occurred  which 
destroyed  the  baggage,  were  admissible  as  part  of  the  rea  geaUs:  IlHnois 
CeiUrcJ  R.  R.  Co.  v.  Troustine,  2  S.  Rep.  255  (Miss.).  And  language  used 
by  a  brakeman  when  ejecting  plaintiff  from  the  train  is  adnussiblo  in  an 
action  against  the  company,  not  to  show  his  authority,  but  his  intention: 
Marion  v.  Chicago,  Rock  Island,  etc  I^y  Co.,  64  Iowa,  568.  After  an  accident 
to  plaintiff,  he  was  taken  on  the  train  that  injured  him  and  carried  three 
miles  to  a  station.  There  the  engineer  made  a  report  of  the  accident  to  his 
superior  officer,  and  stated  the  circumstances  of  its  occurrence,  which  report 
was  required  by  the  rules  of  the  defendant  company.  And  it  was  held  that 
the  statements  then  made  by  the  engineer  were  competent  evidence  as  to  the 
•circumstances  of  the  accident:  Keyser  v.  Chicago  dt  G.  T.  R.  Co.,  33  N,  W. 
Rep.  867  (Mich.).  These  declarationa  were  plainly  of  the  res  gesUs,  and 
within  the  scope  of  the  employee's  duty.  And  the  same  is  true  of  the  ad- 
missions of  the  general  agent  or  president  of  the  company  as  to  the  oanae 
and  circumstances  of  an  acciclent:  Charksion  R,  R.  Co,  v.  Blake^  12  Ridi. 
<>34. 

In  some  cases,  however,  the  rule  is  relaxed  somewhat,  and  not  applied 
stringently.    Thna,  declarations  made  a  few  seconds  after  a  railroad  aoei* 
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dent,  by  the  engineer  of  one  of  the  trains,  as  to  facts  connected  with  tue 
^accident,  were  held  admissible  against  his  company  as  part  of  the  rt$  getiaT 
McLeod  ▼.  OnUheTf  80  Ky.  399.  And  so  statements  as  to  how  an  accident 
occnrredy  made  by  an  engineer  of  a  train  that  had  jnst  thrown  plaintiff  from 
the  railroad  track,  and  after  running  a  short  distance  had  backed  to  the 
aoen«  of  the  accident,  and  made  immediately  after  the  train  stopped  at  the 
place  of  the  accident,  were  held  to  be  a  part  of  the  res  geaice,  and  properly 
admitted  to  show  how  the  accident  occurred:  Keyaer  v.  Cidcago  4b  O.  T.  R, 
Co,,  33  N.  W.  Rep.  867  (Mich.)*  And  where  a  railroad  train  ran  upon  and 
injured  horses  on  the  track,  what  was  said  by  the  engineer  to  the  conductor 
of  the  train  immediately  after  the  accident,  and  after  the  train  had  stopped, 
and  while  they  were  examining  to  ascertain  what  mischief  had  been  done, 
indicating  when  he  first  saw  the  horses  on  the  track,  there  not  appearing 
anything  but  the  occurrence  to  cause  or  produce  the  statement^  was  permit- 
ted to  be  proved  as  part  of  the  rea  geaia:  O^Connor  v.  CJUcago  etc.  H.  R,  Co., 
27  Minn.  166;  S.  C,  33  Am.  Rep.  829,  and  note.  So  in  an  action  against  a 
railway  company  to  recover  for  damage  from  a  fire  that  had  spread  from  a 
burning  of  grass  and  weeds,  declarations  by  the  defendants'  servants  as  to 
the  setting  of  the  fire  were  held  to  be  admissible  against  defendant  as  part  of 
the  res  gesta:  Ohio  etc,  R^y  Co,  v.  Porter,  92  111.  437.  And  in  Wenjlcr  v. 
Miaaouri  Padfic  R,  R,  Co,,  16  Mo.  App.  493,  the  court  went  even  further,  and 
in  an  action  against  a  railroad  company  for  an  injury  caused  by  negligence, 
admitted  testimony  that  a  few  days  after  the  injury  the  conductor  who  had 
*  chaise  of  the  train  said  the  bell  was  not  rung  and  the  train  was  running  at 
an  excessive  rate  of  speed. 

Declarations  of  Competent  Witness  are  not  admissible  except  when 
they  are  parts  of  the  rea  gesice.  Otherwise  the  witness  must  ordinarily  be 
produced,  his  declarations  being  merely  hearsay:  OUbert  v.  Oilbert,  22  Ala. 
r»29;  S.  C,  58  Am.  Dec.  268;  Williama  v.  Kelaey,  6Ga.  365;  Brown  v.  Mooera, 
6Gray,451;  liowellv.  JTowell,  37 Mo.  124;  Luhyv.  RailroadCo.,  17N.  Y.  131; 
AmUraon  v.  Railroad  Co.,  64  Id.  334;  Allen  v.  Denatone,  8  Car.  &  P.  760;  Oreai 
Wentern  R,  R.  v.  Wtllia,  18  Com.  B.,  N.  S.,  748.  Therefore  in  an  action  aris- 
ing out  of  a  collision  of  carriages  on  a  highway,  the  declaration  of  the  defend- 
ant s  servant,  that  the  plaintiff  was  not  to  blame,  though  made  immediately 
after  the  collision,  were  excluded:  Lane  v.  Bryant,  9  Gray,  245;  and  seo 
Robinaon  v.  Railroad  Co,,  7  Id.  92. 

What  Declarations  of  Party  are  Adbtissiblb  in  his  Own  Favor.  — 
This  topic  will  be  found  fully  treated  in  the  note  to  Baker  v.  Kelly,  93  Am. 
Dec.  274;  the  general  rule  being,  as  there  stated,  that  such  declarations  are 
admissible  when  spontaneous,  contemporaneous,  and  part  of  the  rea  geatce: 
PhUUpa  V.  State,  19  Tex.  App.  158;  WilUama  v.  Engliah,  64  Ga.  546;  Nicholaon 
V.  Tarpey,  12  Pac.  Rep.  778  (Cal.);  but  see  8taU  v.  Anderaon,  10  Or.  448. 
They  must  be  contemporaneous  with,  or  at  least  so  connected  with  the  main 
fact  in  issue  as  to  constitute  a  part  of  the  transaction,  and  thus  derive  credit 
from  the  main  fact  or  act  itself,  to  explain  or  characterize  which  they  are 
offered  in  evidence:  Conlan  v.  Grace,  30  N.  W.  Rep.  880  (Minn.). 

Entries  ani>  Books  or  Aoooitnt  are  also  admiraible  as  parts  of  the  rea 
ifeatce;  but  this  subject  receives  an  extended  treatment  in  tho  note  to  Union 
Bank  v.  Knapp,  15  Am.  Dec.  191-198.  An  entry  made  by  a  banker  or  mer- 
chant in  his  account-book,  at  the  time  of  the  transaction,  and  in  the  presence 
of  all  the  parties,  is  part  of  the  rea  geatoe;  and  the  book  is  admissible  in  evi- 
dence to  show  it,  and  to  corroborate  thb  memory  of  witnesses.  So  held,  in 
an  action  on  a  check,  where  the  issue  was  whether  the  money  called  for  by 
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tha  check  had  been  paid  in  Mttlement  or  not:  Bemere  ▼.  PoweOg  61  Ga» 
SO.  And  80,  on  the  qaestion  of  the  identic  of  certain  goods  shipped  froift 
London  to  New  York  with  thoee  leried  on,  it  was  held  that  the  cnstom-houo 
entry  and  inToice,  though  defective  and  irr^gnlar  in  respect  of  the  require- 
ments of  the  customs  Uws,  were  nevertheless  admissible  ia  evidence  aa  part 
of  the  res  peste.*  Brooh  v.  Comor^  10  Daly,  183. 

Admission  in  Evidbncc  of  Part  of  CoNVEBaATioN  or  Tranbaciton,  ani> 
IT9  Effect  to  Authorizb  Admission  of  Remainder  thereof.  — This  topic 
is  treated  in  the  note  to  Rouae  v.  WhiUd,  82  Am.  Dec  342-345. 

Declarations  of  Vendor,  when  Evidence  against  ms  Vendee  to  Snow 
Fraud.  — This  subject  is  treated  in  the  note  to  IForton  v.  Smith,  42  Am.  Dec 
631-033.  In  an  action  for  specific  performance  of  a  contract  to  convey,  dec- 
larations and  letters  by  the  vendor,  subsequent  to  the  vendee's  taking  posses- 
sion,  are  not  admissible  as  part  of  the  res  gestce:  Oabome  v.  Ottbome^  33  Kan. 
257.  So  in  an  action  of  detinue  by  an  original  vendor  against  a  sub-pur- 
chaser from  his  vendee,  the  conduct,  declarations,  and  actions  of  the  original 
vendee,  subsequent  to  the  sale,  are  not  admissible  in  evidence  against  the 
sub-purchaser,  not  being  a  part  of  the  res  rjestas  of  such  transaction:  New  Tcrk 
tic  Cigar  Co,  v.  Demlveim,  15  S.  Rep.  470  (Ala.). 

ADMissiBiLmr  in  Evidence  of  Dtino  Declarations:  Daily  v.  Eailroad 
Co.,  87  Am.  Dec.  170,  and  cases  collected  in  note  177;  Cojnmonweakh  v. 
Cooper,  81  Id.  7C2,  and  note  704;  restricted  to  act  of  killing  and  to  res  getieR: 
State  V.  Shelton,  04  Id.  687. 

The  principal  case  is  cited  to  the  point  that  declarations  made  by  the 
party  injured,  as  to  the  cause  and  manner  of  the  injury  which  terminated  in 
his  death,  are  admissible  in  evidence  against  the  person  charged  with  tho 
homicide,  although  made  after  all  action  on  the  part  of  the  wrong-doer,  actual 
or  constructive,  had  ceased,  in  People  v.  Ah  Lee,  00  Cal.  88;  and  is  cited  on 
the  point  aa  to  what  declarations  constitute  part  of  the  res  gcBta^  ftt  time  of 
purchase  of  land,  in  Moore  v.  Jofiea,  03  Id.  10. 


Falki^buro  u  Luoy. 

[85  California,  52.1 

Under  California  Practice,  Plantiff  is  Entitled  to  Injunction  at 
the  time  of  issuing  the  summons  upon  the  complaint  alone,  if  it  makes  a 
proper  case,  and  ia  duly  verified  as  prescribed,  but  if  he  asks  for  an  in- 
junction thereafter,  he  must  do  so  upon  aindavit. 

Dissolution  of  Ii^JUNcrioN.  —  If  an  injunction  has  been  granted  without 
notice  to  the  defendant,  be  may  move  to  dissolve:  I.  Upon  the  papers, 
whatever  they  may  have  been,  upon  which  it  was  granted;  or  2.  Upon 
such  papers,  and  a^davits  on  the  part  of  the  defendant,  with  or  with- 
out the  answer.  If  the  defendant  pursues  the  first  course,  the  plaintifT 
can  make  no  further  showing,  but  must  stand  upon  his  complaint,  or 
his  complaint  and  affidavits,  as  the  case  may  be;  but  if  the  defendant 
pursues  the  second  course,  the  plaintifif  may  meet  it  with  a  farther  show* 
Ing  on  his  part. 

Motion  to  DisaoLVi  Injunction  on  Verifisd  Answxr. — If  the  defend- 
ant moves  to  dissolve  an  injunction  upon  what  ho  has  prepared  aa  hta 
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Twified  ansfrar,  he  makes  it  an  affidaTit  in  the  senw  of  the  atatntefor 
an  the  porpoees  of  hia  motion,  and  he  cannot  depriTe  the  plaintiff  of  hia 
ri^t  to  reply  by  way  of  affidarita  on  hia  part 

''^lA^rrrACTURKB  or  Ooooe,  or  Vxkdor  fOB  Whom  Thit  bats  bskh 
MAHUTAcnrRSD,  HAS  RiGHT,  at  common  law,  to  designate  them  by 
Bome  peculiar  name,  symbol,  figure,  letter,  form,  or  device,  whereby 
they  may  be  known  in  the  market  as  his  own,  and  be  distin^aished 
from  other  like  goods  manufactured  or  sold  by  other  persons.  And  the 
courts  will  protect  him  in  the  ezdusire  use  of  such  mark,  when  original 
with  him,  so  far  as  it  serves  to  indicate  the  origin  and  ownership  of  the 
goods  to  which  it  is  attached,  to  the  exclusion  of  such  symbols,  figorss, 
and  combination  of  words  which  may  be  interblended  with  it,  and  merely 
indicating  the  name,  kind,  or  quality. 

Cauvornia  Trade-marks  Statutb — CoNSTRUcnoir. — By  the  term  '*  pe- 
culiar name,  letters,  marks,  devices,  figures,  or  other  trade-mark  or 
name,"  as  used  in  the  statute,  is  meant,  not  the  proper  and  established 
names  by  which  the  "  articles  "  are  known  in  the  market,  nor  something 
indicating  their  actual  kind,  character,  or  quality,  but  something  new, 
of  the  manufacturer's  own  invention,  which  is  peculiar  to  him,  and  not 
common  to  him  and  others,  and  which  is  intrinsically  foreign  to  the 
** articles"  themselves,  and  only  serving  to  designate  them  because  it 
has  been  fancifully  put  to  that  use,  in  disregard  of  all  natural  relations. 

Same  —  Scopb  or  Statutb.  — The  statute  does  not  vest  in  the  manufacturer 
or  vendor,  as  the  case  may  be,  any  exclusive  property  in  the  thing  man- 
nfactured  or  sold,  nor  in  the  name  or  the  words  which  most  aptly  de- 
scribe it,  and  if  it  did,  it  would  be  so  far  void  for  want  of  power  in  the 
legislature  to  enact  it. 

Same  —  Validitt  of  Statute. — If  the  statute  goes  beyond  the  oonunon 
law,  and  embraces  within  its  protection  matter  which  relates  to  kind, 
character,  or  quality  of  the  thing  manufactured  or  sold,  it  is  not  per- 
ceived why  it  does  not  trench  upon  the  law  of  copy  and  patent  rights 
and  is  therefore  void. 

Same— In  What  Bbspeot  Statutb  Ifofxrativb. — It  issnggested  that 
the  matter  used  in  the  statute  relative  to  designation  of  kind  and  quality 
was  inadvertently  incorporated  under  a  mistaken  notion  of  the  functions 
of  a  trs  de-mark,  and  in  that  respect  the  statute  can  have  no  intelligible 
operation. 

Entxrb  Label  will  kot  be  Proteoied  as  Trade-mark,  where  it  contains 
the  name  of  the  article  manufactured,  a  statement  of  the  mode  of  its  nse^ 
and  a  laudation  of  its  qualities;  only  so  much  of  the  label  will  be  pro- 
tected as  indicates  that  the  complainants  are  the  manufacturers  or  ven- 
dors of  such  article. 

Action  to  enjoin  the  uae  of  the  plaintififs'  trade-mark.  Tba 
facta  are  stated  in  the  opinion. 

CampbeUj  Fox^  and  Campbell^  for  the  appellants. 

T.  B.  Reardofif  for  the  regpondentg. 

By  Court,  Sanderson,  J.  This  is  an  action  to  recover  dam* 
ages  for  an  alleged  invasion  of  the  plaintiffs'  right  of  property 
in  a  certain  trade-mark,  and  to  restrain  the  defendants  by  in* 
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junction  from  further  use  or  imitation.  Upon  the  filing  of  the 
complaint  an  injunction  was  isBued  and  served,  and  thereupon 
the  defendants  filed  their  answer,  and  moved  to  dissolve  the 
injunction  upon  the  complaint  and  the  answer,  with  the  ex- 
hibits thereto  respectively  attached. 

At  the  hearing  the  plaintifis  offered  to  read  an  aOidavit 
made  by  one  of  them  in  contradiction  of  certain  matters  con- 
tained in  the  answer.  To  this  the  defendants  objected,  upon 
the  ground  that  the  plaintiffs  could  not  use  affidavits  in  oppo- 
sition to  the  motion,  unless  the  defendants  first  used  them  in 
support  of  the  motion,  which,  as  was  claimed,  had  not  been 
done.  This  objection  was  overruled,  the  affidavit  heard,  and 
the  motion  to  dissolve  finally  denied.  The  appeal  is  from  the 
order  refusing  to  dissolve  the  injunction.  The  grounds  of 
alleged  error  are  two:  1.  Admitting  and  considering  the  plain- 
tiffs' affidavit,  as  above  stated;  2.  Refusing  to  dissolve  the 
injunction. 

1.  In  view  of  the  conclusion  which  we  have  reached  upon 
the  second  point,  we  might  pass  the  first  without  special  notice; 
but  it  is  asserted  on  the  part  of  counsel  that  upon  the  first 
point  no  uniform  rule  prevails  in  the  lower  courts,  and  a  con- 
struction of  the  statute  by  this  court  is  asked,  to  the  end  that 
a  uniform  practice  may  be  established. 

By  section  113  of  the  practice  act,  it  is  provided  that  an  in- 
junction may  be  granted,  at  the  time  of  issuing  the  summons^ 
upon  the  complaint;  and  at  any  time  afterwards,  before  judg- 
ment, upon  affidavits. 

By  section  118  it  is  provided  that  where  an  injunction  has 
been  granted  without  notice,  the  defendant  may  move  to  dis- 
solve upon  the  complaint  and  affidavits  upon  which  the  in- 
junction was  issued,  or  upon  the  affidavit  of  the  defendant, 
with  or  without  the  answer;  and  if  upon  affidavits,  the  plain- 
tiff may  oppose  the  same  by  affidavits  or  other  evidence,  but 
not  otherwise. 

In  the  code  of  New  York  this  subject  is  regulated  by  sec- 
tion 120,  which  fills  the  place  occupied  by  section  113  of  our 
practice  act,  and  sections  125  and  126,  which  together  cover 
the  ground  embraced  by  section  118  of  our  statute.  Sections 
125  and  126  of  the  New  York  code  are  in  all  respects  the  same 
as  section  118  of  our  practice  act;  but  section  120  of  the  for- 
mer differs  from  section  113  of  the  latter;  the  latter  allows  an 
injunction  to  be  granted  upon  the  complaint  as  such;  while  the 
former  does  not,  but  requires  an  affidavit  where  the  injunction 
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is  iss^ued  at  the  time  of  commencing  the  action,  aa  well  a» 
where  issued  afterward.  With  this  exception,  there  is  no  dif- 
ference between  the  statutes. 

Upon  the  question  whether  the  plaintiff  may  use  affidavits 
or  other  evidence  in  addition  to  those  upon  which  the  injunc- 
tion  has  been  granted  in  opposition  to  a  motion  to  dissolve  or 
modify,  where  the  defendant  rests  his  motion  upon  a  verified 
answer,  unaccompanied  by  any  affidavits  or  other  evidence  on 
his  part,  there  has  been  much  conQict  of  opinion  in  tlie  lower 
courts  of  New  York.  So  far  as  we  are  advised,  the  question 
has  never  been  settled  by  the  court  of  appeals.  The  negative 
is  supported  by  the  following  cases:  Merrimack  Mfg.  Co,  v. 
Gamevy  2  Abb.  Pr.  318;  S.  C,  4  E.  D.  Smith,  387;  Blatchford 
V.  New  York  and  New  Haven  R.  R.  Co.,  7  Abb.  Pr.  322;  Ser- 
V088  V.  Stannardj  2  Code  R.  56;  Hariwell  v.  Kingaley,  2  Id. 
101;  S.  C,  2  Sand.  674;  Benson  v.  Faah,  1  Code  R.  50;  Roome 
V.  Webb,  1  Id.  114;  3  How.  327;  MiUikin  v.  Cary,  3  Code  R. 
250;  S.  C,  5  How.  Pr.  272.  And  the  affirmative  by  the  fol- 
lowing: Krom  V.  Hogan,  2  Code  R.  144;  S.  C,  4  How.  Pr. 
225;  Schoonmaker  v.  Reformed  Dutch  Churchy  5  How.  Pr.  267  j 
Hascall  v.  Madison  University,  1  Code  R.,  N.  S.,  170;  Jaques  v. 
ilrewn,  4  Abb.  Pr.  282;  HoUins  v.  Mallard,  10  How.  Pr.  540; 
Fowler  v.  Bums,  7  Bosw.  637. 

In  the  case  last  cited,  the  question  was  maturely  considered, 
and  the  conclusion  reached,  that  if  the  defendant  moves  upon 
a  verified  answer,  the  plaintiff  may  oppose  the  motion  with 
new  and  additional  affidavits.  This  diversity  of  opinion  was 
due,  doubtless,  as  suggested  in  Fowler  v.  Bums,  supra,  to  the 
mistaken  notion  on  the  part  of  some  members  of  the  bench  and 
bar  that  it  was  not  intended  by  the  code  to  change  the  practice 
in  this  respect  which  had  previously  existed  in  that  state.  It 
was  settled  prior  to  the  code,  under  the  chancery  practice  ol 
that  state,  that  where  the  defendant  moved  upon  bill  and  an< 
Bwer  only,  the  plaintiff  could  not  read  affidavits:  Hoffman  v. 
Livingston,  1  Johns.  Ch.  211;  Roberts  v.  Anderson,  2  Id.  202; 
Co^ich  V.  Ulster  &  0.  T.  Co.,  4  Id.  26;  Noble  v.  Wilson,  1  Paige, 
164;  Livingston  v.  Livingston,  4  Id.  111.  Familiarity  with  that 
practice,  doubtless,  led  to  its  continuance  in  many  cases  under 
the  code. 

We  consider  the  rule  stated  in  Fowler  v.  Bums,  supra,  to  be 
a  correct  exposition  of  the  statute.  The  law  of  the  question 
we  hold  to  be  as  follows:  The  plaintiff  is  entitled  to  an  injunc- 
tion at  the  time  of  issuing  the  summons  upon  the  complaint 
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4Llone,  if  it  makes  a  proper  case,  and  is  verified  in  the  manner 
«tated  in  section  113;  bat  if  he  asks  for  an  injunction  at  any 
time  thereafter,  he  must  do  so  upon  affidavits.  If  the  injunc- 
tion has  been  granted  without  notice  to  the  defendant,  he  may 
move  to  dissolve,  —  1.  Upon  the  complaint  or  affidavits,  or  in 
other  words,  the  papers,  whatever  they  may  have  been,  upon 
which  the  injunction  was  granted;  or  2.  Upon  the  papers 
tipon  which  it  was  granted,  and  affidavits  on  the  part  of  de- 
fendant, with  or  without  the  answer.  If  the  defendant  rests 
his  motion  upon  the  papers  upon  which  the  injunction  was 
granted,  the  plaintiff  can  make  no  further  showing,  but  must 
stand  upon  his  complaint,  or  his  complaint  and  affidavits,  as 
the  case  may  be.  If,  however,  the  defendant  makes  a  counter- 
showing  by  affidavit,  with  or  without  the  answers,  the  plain- 
tiff may  meet  it  with  a  further  showing  on  his  part.  It  will  be 
observed  that  the  defendant  is  not  allowed  to  move  upon  the 
answer  with  or  without  affidavits,  but  upon  affidavits  with  or 
without  the  answer;  hence,  if  he  moves  upon  what  he  has  pre- 
pared as  his  verified  answer,  he  makes  it  an  affidavit  in  the 
sense  of  the  statute  for  all  the  purposes  of  his  motion,  and  he 
cannot  deprive  the  plaintiff  of  his  right  to  reply,  by  calling  it 
an  answer  instead  of  an  affidavit. 

■ 

Under  the  old  chancery  practice,  as  already  suggested,  the 
defendant  could  move  upon  bill  and  answer,  and  if  he  did  ao, 
the  plaintiff  could  make  no  further  showing.  This  rule  made 
it  necessary  for  the  plaintiff  to  anticipate  the  defendant's  case, 
and  annex  to  his  bill  affidavits,  more  or  less  numerous,  accord- 
ing to  circumstances,  designed  to  meet  it.  This  was  imposing 
upon  the  plaintiff  labor  which  might  prove  useless.  It  was 
also  contrary  to  the  more  orderly  and  logical  mode  of  getting 
at  the  case.  We  therefore  consider  that  it  was  the  intention 
of  the  framers  of  the  New  York  code  to  relieve  the  plaintiff 
from  the  necessity  of  anticipating  the  defendant's  case,  and  to 
adopt  the  more  orderly  and  logical  practice  of  requiring  the 
plaintiff,  in  the  first  instance,  to  make  a  prima  fade  case  only, 
and  giving  him  an  opportunity  to  meet  the  defendant's  case 
after  it  had  been  presented. 

2.  The  plaintiffs'  label  commences  with  a  highly  colored  pic- 
ture representing  a  washing-room,  with  tubs,  baskets,  clothes- 
lines, etc.  There  are  two  tubs  painted  yellow,  at  each  of  which 
stands  a  female  of  remarkably  muscular  development,  with 
arms  uncovered,  and  clad  in  a  red  dress,  which  is  tucked  up 
at  the  sides,  exposing  to  view  a  red  petticoat  wi  Ji  three  black 
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«tripes  nmning  around  it  near  the  lower  extremity.  Each  is 
apparently  actively  engaged  in  washing,  and  clouds  of  steam 
are  gracefiilly  rolling  up  from  the  tubs  and  dispersing  along 
the  ceiling.  In  the  background  is  extended  across  the  room 
a  clothes-line,  upon  which  are  suspended  stockings  and  other 
undergarments,  which  havp  evidently  just  been  put  to  use  in 
testing  the  cleansing  properties  of  the  plaintiffs'  washing  pow- 
<ler.  To  the  left  of  the  washerwomen  stands  a  lady  in  a  yel- 
low bonnet,  red  dress,  green  congress  gaiters,  and  hoops  of 
ample  circumference;  upon  her  left  arm  is  suspended  a  yellow 
basket;  and  in  her  left  hand,  which  is  encased  in  a  red  glove, 
is  held  a  red  parasol;  while  the  right  hand,  which  is  encased 
in  a  green  glove,  is  gracefully  extended  towards  the  nearest 
washerwoman  in  an  attitude  of  earnest  entreaty.  In  the  im- 
mediate foreground  is  a  yellow  and  green  clothes-basket,  full 
of  dirty  linen,  and  a  yellow  and  green  soap  packing-box,  upon 
which  are  printed  in  small  capitals  the  words:  ^^  Standard  Cc's 
Soap."  Each  wash-tub  is  supported  by  a  four-legged  stool, — 
€ome  of  the  legs  being  yellow,  some  red,  some  green,  and  some 
all  three.  The  floor  of  the  room,  as  to  color,  is  in  part  of  a 
yellowish  green,  and  in  part  of  a  greenish  red,  while  the  walls 
are  of  a  grayish  blue.  This  is  but  an  imperfect  description  of 
the  picture  with  which  the  plaintiffs'  label  is  adorned.  The 
4lesign  is  good,  for  it  is  eminently  suggestive  of  the  character 
of  the  plaintiffs'  goods. 

Over  the  top  of  this  picture  are  printed,  in  large  capitals, 
the  words  "Standard  Soap  Company";  at  the  right  the  word 
'^  Concentrated,"  at  the  left  "Erasive,"  and  at  the  bottom,  in 
still  larger  type,  the  words  "Washing  Powder," — completing 
the  following  legend :  "Standard  Soap  Company  Concentrated 
Erasive  Washing  Powder." 

Next  follow  laudatory  remarks  and  directions  for  use;  also 
directions  for  making  soft  soap  by  dissolving  the  washing 
powder  in  water;  also  a  statement  as  to  the  different  packages 
in  which  the  powder  is  put  up,  concluding  with  a  designation 
of  the  place  where  the  powder  is  manufactured,  in  the  follow- 
ing  form  and  words: — 

KAVUVACnTBBB  AT 

Ko.  207  OOMMERCIAL  STREET, 

Bet.  Troot  wad  Davis — Ccmeroto  Building 

Sav  Fbavchboo. 

The  label  is  upon  buff  paper,  and  all  the  printed  matter  li 
in  black  ink. 

Dbo.  Vol.  XCV-4 
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The  defendants  have  two  labels,  one  of  which  commences 
with  the  figure  of  a  parallelogram,  made  by  two  red  lines,  the 
inner  one  light  and  the  outer  one  heavy.  Inside  are  printed 
the  following  words,  in  large  type:  — 

"  Lucy  &  Hymes'  Excelsior  Washing  Powder,"  followed  hy 
the  words  "  Lucy  &  Hymes,"  in  script,  with  the  words  "  None 
genuine  without  our  signature,"  added  in  type,  —  all  in  blue 
ink  except  the  words  "  washing  powder,"  which  are  in  red 
ink.  Next  follows  a  copy  of  the  plaintiffs'  label,  down  to  the 
place  where  the  place  of  manufacture  is  given,  which  is  as 
follows:  — 

MAKUVACTUKKD  BT 

LUCY  &  HTMES. 
fkoiory — Baale  Street,  between  Miaaion  and  Howard,  San  Frmndaoa 

OvFiCB:  No.  319  California  Street. 

All  below  the  parallelogram  is  printed  in  blue  ink,  whei^as 
the  plaintiffs'  label,  as  already  stated,  is  printed  in  black  ink. 
At  the  foot  of  the  plaintiffs'  label  are  the  words  "  Trade-mark 
secured,"  whereas  no  such  words  are  upon  the  defendants'^ 
label. 

The  other  label  of  the  defendants  is  substantially  the  same,, 
except  that,  instead  of  the  matter  in  type  and  script,  the 
parallelogram  incloses  a  picture  representing  an  enthusiastic 
young  man,  with  head  uncovered,  and  hair  blown  out  behind 
by  what  one,  judging  of  causes  by  their  effects,  might  6U]i- 
pose  to  be  a  strong  breeze.  He  is  dressed  in  a  blouse,  tights^ 
and  top-boots;  in  his  right  hand  he  bears  a  banner,  uporv 
whose  folds,  as  they  flutter  in  the  breeze,  appears,  in  large 
type,  the  word  "Excelsior."  His  left  arm  is  extended  up- 
ward and  pointing  toward  the  summit  of  a  high  and  pre- 
cipitous mountain  which  towers  in  front  of  him,  and  which^ 
as  his  bearing  indicates,  he  proposes  to  climb.  The  principal 
colors  used  in  this  cut  are  blue  and  while.  On  the  right  of 
the  picture  is  printed  "Lucy  <fe  Hymes,"  on  the  left,  "Excel- 
sior," and  underneath,  "Washing  Powder,"  —  making  the 
legend,  "  Lucy  <fe  Hymes'  Excelsior  Washing  Powder,"  all  in 
red  ink.  The  signature  of  the  .defendants,  in  script,  and  the 
words,  "  None  genuine  without  our  signature,"  inclosed  in  the 
parallelogram  in  the  other  label,  appear  in  this  at  the  foot  of 
the  directions  for  the  use  of  the  compound. 

From  the  foregoing,  it  will  be  seen  that  the  labels  are  the 
same  in  three  respects  only,  —  the  words  "  Washing  Powder,"' 
the  directions  as  to  use  and  mode  of  making  soft  soap,  and 
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the  color  of  the  paper  upon  which  they  are  printed.    In  all 
other  respects  tbey  are  unlike. 

By  the  common  law,  the  manufacturer  of  goods,  or  the  ven- 
dor of  goods  for  whom  they  have  been  manufactured,  has  a 
right  to  designate  them  by  some  peculiar  name,  symbol,, 
figure,  letter,  form,  or  device,  whereby  they  may  be  known  in 
the  market  as  his,  and  be  distinguished  from  other  like  good» 
manufactured  or  sold  by  other  persons.    The  owner  of  such 
peculiar  marks,  provided  they  are  original  with  him,  will  be: 
protected  in  their  exclusive  use  by  the  courts;  but  only  so  far 
as  such  marks  serve  to  designate  tbe  true  origin  or  ownership 
of  the  goods  to  which  they  arc  attached.     He  will  not  be  pro- 
tected in  the  use  of  figures,  or  symbols,  or  combinations  of 
words,  which  serve  merely  to  indicate  the  name,  kind,  or 
quality  of  the  goods  to  which  they  are  attached,  notwithstand- 
ing they  may  be  interblended  with  others  which  indicate 
origin  and  ownership:  Feiridge  v.  WellSy  4  Abb.  Pr.  144;  Amos^ 
leag  Mfg.  Co,  v.  Spear j  2  Sand.  599;  Stokes  v.  Ixindraff^  1 7  Barb. 
608.     This  rule  obviously  follows  from  the  admitted  policy 
upon  which  the  law  in  relation  to  trade-marks  is  founded,. 
which  is  twofold^  —  to  protect  purchasers  from  the  fraud  and 
imposition  of  persons  who  may  seek,  by  false  representations, 
to  dispose  of  inferior  goods  of  their  own  manufacture  as  those 
of  a  superior  quality  and  established  reputation  manufactured 
or  sold  by  other  parties,  and  to  secure  to  every  manufacturer 
the  merited  fruits  -of  his  own  industry  and  inventive  skill, 
without,  however,  creating  a  monopoly  or  interfering  with  the 
right  of  every  one  to  manufacture  or  sell  the  same  kind  of 
goods. 

The  plaintiffs  claim  their  entire  label  as  their  trade-mark^ 
and  ask  to  be  protected  in  the  use  of  it  as  a  whole;  but  it  is 
clear  that  the  common  law  gives  no  countenance  to  such  a 
claim.  Only  so  much  of  their  label  as  serves  to  indicate  that 
they  are  the  manufacturers  or  vendors  of  the  washing  powder 
can  be  considered  as  constituting  the  legitimate  characteris- 
tics of  a  common-law  trade-mark.  Hence,  for  the  purpose  of 
determining  whether  the  conduct  of  the  defendants  has  beei^ 
actionable  at  common  law,  all  that  portion  of  the  plaintifi's^ 
label  which  relates  to  the  name  of  the  compound  in  question, 
its  mode  of  use,  laudation,  and  soft  soap,  must  be  discarded, 
as  constituting,  in  a  common-law  sense,  no  part  of  a  trade- 
mark. Indeed,  it  may  be  doubted  whether  the  picture  can  be 
considered  as  matter  of  trade-mark.    In  Partridge  v.  Menck,  2 
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Sand.  622,  both  labels  were  embellished  with  a  wood-cut  of  a 
bee-hive,  yet  the  preliminary  injunction  was  dissolved.  The 
injunction  was  also  dissolved  in  the  case  of  Merrimack  Mfg. 
Co.  V.  Garnery  4  E.  D.  Smith,  391,  notwithstanding  the  words 
used  were  inclosed  in  a  floral  wreath  in  both  labels.  We  shall, 
liowcver,  treat  the  picture  of  the  wash-room  and  its  occupanta 
as  a  part  of  the  plaintiffs'  trade-mark. 

It  follows  that  the  only  parts  of  the  plaintiffs'  label  which 
can,  by  the  common  law,  be  considered  as  constituting  their 
trade-mark  are  the  picture  of  the  wash-room  with  its  imple- 
ments and  occupants,  the  legend  by  which  it  is  surrounded, 
with  the  exception  of  the  words  "  washing  powder,"  and  the 
words  designating  the  place  of  manufacture. 

Applying  the  same  erasing  process  to  the  defendants'  label, 
and  we  have  left  only  the  words  *'  Lucy  &  Hjones'  Excel- 
sior Washing  Powder"  in  type,  followed  by  a  repetition  of 
their  names  in  script,  and  terminating  with  the  words  "  None 
genuine  without  our  signature";  all  inclosed  in  a  parallelo- 
gram made  by  two  red  lines,  and  the  words  designating  the 
factory  and  address  of  defendants  in  the  one,  and  the  same  in 
the  other,  with  the  picture  already  noted  added. 

Now,  compare  the  two,  and  it  is  manifest  that  the  charge 
of  piracy  or  colorable  imitation,  tested  by  the  common  law, 
is  without  the  slightest  foundation.  The  plaintiffs  have  a 
highly  colored  and  suggestive  pictorial  embellishment;  the 
defendants  have  none  in  one,  and  a  very  different  one  in  the 
other  label.  The  plaintiffs  call  their  compound  "  The  Stand- 
ard Soap  Company's  Concentrated  Erasive  Washing  Pow- 
der"; the  defendants  call  theirs  "  Lucy  <t  Hymes'  Excelsior 
Washing  Powder." 

The  plaintiffs  state  that  their  compound  is 

MANUFACTURED  AT 

No.    207   COMMERCIAL  STREET, 

Bet.  Front  and  Davis  —  Concrete  Building, 

San  Frakcisoo. 

The  defendants,  that  theirs  is 

MANUFACTURED  BT 

LUCY  &  HTMES. 

■ 

Factory —Beale  Street,  between  Miasion  and  Howaid,  8ui  Viuoiwiw 

Omcs:  No.  319  Caldobnia  Stbxr. 

There  is  not  a  mark,  device,  symhol,  or  word  denoting 
origin  or  ownership  common  to  both.    No  one  ooold  mistake 
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the  modest  parallelogram  of  the  defendants  for  the  highly 
colored  pictorial  wash-house  of  the  plaintififs.  No  one  could 
mistake  the  defendants'  young  man  in  a  blouse  and  tights, 
climbing  a  mountain  with  a  banner  in  his  hand,  for  the  plain- 
tiffs' washer-women  in  red  petticoats,  with  their  arms  in  a 
wash-tub  and  their  heads  enveloped  in  clouds  of  steam.  No 
one  could  mistake  the  defendants'  legend — *'Lucy  &  Ilymes' 
Excelsior  Washing  Powder  "  —  for  the  plaintiffs' — **  Standard 
Soap  Company's  Concentrated  Erasive  Washing  Powder,"  — 
or  at  least,  only  such  persons  as  no  amount  of  legislative  care 
could  protect  from  blunders  and  mistakes.  The  only  matter 
common  to  both  is  the  name  of  the  article,  —  **  Washing  Pow- 
der,"— in  which,  as  already  stated,  the  plaintiffs  can  acquire 
no  exclusive  property,  because  it  is  the  name  by  which  com- 
pounds of  like  kind  are  known  in  the  market,  and  which 
every  person  has  an  equal  right  to  use.  No  right  of  the  plain- 
tiffs which  has  its  foundation  in  the  common  law  has,  there- 
fore,  in  our  judgment,  been  violated  or  intruded  upon  by  the 
defendants. 

The  plaintiffs,  however,  ground  their  cause  of  action,  in 
part,  if  not  mainly,  upon  the  statute  of  this  state  in  relation  to 
trade-marks,  of  which  they  have  secured  the  benefit;  and  claim 
that,  by  virtue  of  the  statute,  they  have  rightfully  incorporated 
in  their  trade-mark,  as  a  part  of  it,  matter  which  denotes  the 
peculiar  kind,  character,  and  quality  of  the  compound  to  which 
it  is  attached,  and  may  therefore  claim  for  it  the  same  meas- 
ure of  protection  which  the  common  law  accords  to  matter 
which  denotes  origin  and  ownership.  The  first  section  of  the 
statute  reads  as  follows: — 

''When  a  person  ....  uses  any  peculiar  name,  letters, 
marks,  devices,  figures,  or  other  trade-mark  or  name,  cut, 
stamped,  cast,  or  engraved  upon  or  in  any  manner  attached 
to  or  connected  with  any  article,  or  with  the  covering  or 
wrapping  thereof,  manufactured  or  sold  by  him,  to  designate 
it  as  an  article  of  a  peculiar  kind,  character,  or  quality,  or  as 
an  article  manufactured  or  sold  by  him,  ....  it  shall  be  un- 
lawful for  any  other  person,  without  his  consent,  to  use  said 
trade-mark  or  name,  or  any  similar  trade-mark  or  name,  for 
the  purpose  of  representing  any  article  to  have  been  manufac- 
tured or  sold  by  the  person  rightfully  using  such  trade-mark 
or  name,  or  to  be  of  the  same  kind,  character,  or  quality  as 
that  manufEMstured  or  sold  by  the  person  rightfolly  using  eucb 
trade-mark  or  name." 
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The  second  section  prescribes  how  the  benefits  of  the  statate 
may  be  secured.  Subsequent  sections  prescribe  remedies  and 
penalties  for  a  violation  of  the  statute,  among  which  are  dam- 
ages and  injunctions. 

It  is  claimed,  on  the  part  of  the  plaintiffs,  that  the  matter 
already  noted  as  common  to  the  labels  of  both  parties  indi- 
cates the  "  kind,  character,  and  quality  "  of  their  compound 
in  the  sense  of  the  statute,  and  is  therefore  protected  by  it. 

This  common  matter  reads  as  follows: — 

"SAVES  LABOR  AND  TIME). 

**  Directions  fob  Washing. — For  washing  of  forty  or  fifty 
pieces: — 

"  1.  Take  two  pails  of  water,  and  put  therein  one  fourth  of 
this  package,  or  a  quarter  of  a  pound  of  powder. 

"  2.  Bring  the  water  to  a  boiling  heat. 

'^'  3.  Pour  this  boiling  water  or  solution  on  the  clothes,  and 
let  them  soak  for  half  an  hour  or  more,  and  while  they  are 
soaking,  stir  them  briskly  with  a  staffer  dasher  three  or  four 
different  times. 

"  4.  Wring  them  out,  rubbing  the  soiled  spots  slightly. 

^'  5.  Put  them  in  the  boiler,  adding  two  or  three  teaspoon- 
fuls  of  the  powder. 

"After  boiling  three  minutes,  remove  them,  rinse  them  well 
in  two  waters,  bluing  the  second  water. 

"This  powder,  used  according  to  the  above  instructions, 
«aves  one  half  the  labor,  and  the  clothes  will  come  out  beauti- 
iuUy  clean  and  white. 

Warranted  not  to  rot  or  injure  the  clothes. 
This  washing  powder  also  contains  all  the  requisite  prop- 
erties to  make  a  fine  soft  soap. 

"  Give  it  a  trial,  and  judge  for  yourself.' 

^*  Directions  fob  Making  Soft  Soap. — Dissolve  the  contents 

of  a  one-pound  package  in  four  quarts  of  boiling  water.   When 

thoroughly  dissolved,  add  sufficient  water  to  make  two  gallons; 

or,  should  you  desire  to  make  the  soap  thinner,  add  water  at 

)leasure. 

"  Put  up  in  one-pound  packages,  twelve  and  twenty-four  in 
a  box;  and  in  ten-pound  boxes,  in  bulk. 

"  No  person  will  be  without  this  valuable  compound  after 
once  having  given  it  a  trial. 

"  Adapted  for  hard  and  salt  water.  Superior  Car  waahing 
fine  goods. 


Ai 
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*'  Woolens  without  shrinkiiig. 

**  No  soap  is  reqtdred  with  these  powders." 

Then  follows  the  place  of  manufacture^  after  which  comes 
the  following: — 

^'  These  powders  may  be  used  in  the  place  of  soap,  wherever 
soap  is  required,  and  will  be  found  more  convenient  and  eco- 
nomical for  washing  wood-work,  dish-washing,  etc.  A  little 
'experience  in  using  it  will  enable  a  person  to  judge  of  the 
^quantity  required." 

Does  the  foregoing,  or  any  part  thereof,  constitute  the  ^*  pe- 
culiar name,"  "  peculiar  letters,"  "  peculiar  marks,"  "  peculiar 
device,"  or  **  peculiar  figures,"  mentioned  in  the  statute? 
What  does  the  statute  mean  by  a  *' peculiar  name,  letter, 
mark,  device,  and  figure  "  ?  We  do  not  understand  it  to  mean 
the  proper  and  established  name  by  which  the  compound  or 
goods  are  known  in  the  market.  It  must  be  something  new, 
not  before  in  use, — something  of  the  manufacturer's  own  in- 
vention, or  first  put  to  use  by  him, — something  peculiar  to 
him,  and  not  common  to  him  and  others, — not  something  in* 
<licating  the  actual  kind,  character,  or  quality  of  the  com- 
pound; as,  for  instance,  the  ingredients  of  which,  and  the 
proportions  in  which,  it  is  compounded,  or  the  various  uses  to 
which  it  may  be  put,  or  the  efifects  produced  by  it,  but  some* 
thing  extrinsic,  not  indicative, — something  intrinsically  foreign 
to  the  compound  itself,  and  which  serves  to  designate  it  only 
because  it  has  been  fancifully  put  to  that  use,  in  disregard  of 
nil  natural  relations;  as,  for  example,  ''Merrimack  Prints," 
*' Clubhouse  Gin,"  "Old  London  Gin,"  "Genuine  Yankee 
Soap."  Here  the  names  do  not  denote  the  intrinsic  qualities 
of  the  article;  they  are  fanciful  names  by  which  in  time  the 
article  may  become  known,  and  its  "kind,  character,  and 
quality  "  be  designated  in  the  sense  of  the  statute.  Without 
jmy  intrinsic  relation  to  prints,  the  word  "  Merrimack "  is 
made,  by  adoption  and  use,  to  designate  prints  of  a  certain 
kind,  character,  and  quality,  in  the  sense  of  the  statute.  So 
of  "  Clubhouse,"  "  Old  London,"  and  "  Genuine  Yankee." 

That  the  statute  was  not  intended  to  protect  parties  in  the 
use  of  proper  and  established  names,  or  words,  or  combina- 
tions of  words,  intrinsically  indicative  of  kind,  character,  and 
quality,  must  be  conceded,  when  it  is  considered  that  every- 
thing must  of  necessity  have  a  name  and  be  possessed  of  cer« 
tain  qualitiee  which  certain  words  most  aptly  and  properly 
describe;  and  that  no  person  can  have  an  exclusive  property 
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in  such  name  or  words  who  has  not  also  an  exclusive  proi^ertjr 
in  the  thing  itself  to  which  they  are  applied.  The  statute- 
Tests  in  the  manufacturer  or  yendor,  as  the  case  may  be,  nO' 
exclusive  property  in  the  thing  manufactured  or  sold;  and  if 
it  did  it  would  be  so  far  void,  for  the  want  of  power  in  the- 
legislature.  The  plaintiffs  having  no  patent  for  the  manufac- 
ture and  sale  of  the  compound  in  question,  the  defendants^ 
have  an  equal  right  to  manufacture  and  sell  it,  and  by  parity 
of  reason  and  of  necessity,  an  equal  right  to  use  its  proper 
name  and  designate  its  qualities  by  any  apt  and  proper  words^ 
notwithstanding  the  plaintiffs  may  be  using  the  same.  Such 
name  and  such  words  are  not  '^  peculiar,"  in  the  sense  of  the 
statute;  on  the  contrary,  they  are  the  common  property  of  all 
persons  having  occasion  to  use  them. 

If,  as  claimed  by  the  plaintiffs,  the  statute  means  that  a 
manufacturer  or  vendor  of  goods  may  describe  their  intrinsic 
qualities  in  words  in  common  use,  and  upon  filing  his  label 
in  the  office  of  the  secretary  of  state  secure  an  exclusive  right 
to  such  or  any  similar  description,  the  privilege  attempted  to 
be  conferred  by  it  is  equivalent  to  a  perpetual  copyright,  and 
the  monopoly  created  is  more  durable  than  a  patent  right, — 
neither  of  which  has  the  legislature  the  power  to  grant. 

Under  such  a  reading,  the  miller  who  manufactures  differ- 
ent qualities  of  flour  may  describe  them  in  his  label  as  **  mid* 
dling,"  ''  fine,"  and  "  superfine,"  and  thus  prevent  all  other 
millers  from  using  those  words  for  a  like  purpose.  The  com- 
pounder  of  pills  may  apply  to  them  the  term  "  anti-bilious,'^ 
and  thereafter  no  other  compounder  of  pills  can  use  it.  If,  as 
claimed  by  the  plaintiffs,  mere  directions  for  use  indicate 
quality,  and  may  therefore  be  the  subject,  under  the  statute, 
of  exclusive  property,  no  one  but  the  plaintiffs  can  manufac- 
ture and  sell  the  powder  in  question,  because  no  one  else  can 
be  allowed  to  give  the  same  or  similar  instructions  for  its  use; 
yet  they  have  no  patent.  The  vendor  of  medicines,  who  first 
files  his  label  in  the  office  of  the  secretary  of  state,  with  the 
usual  instructions,  "  to  be  taken  before  eating,"  '*  to  be  taken 
before  going  to  bed,"  ''  to  be  well  shaken  before  taken,"  and  so 
on  to  the  end  of  the  catalogue,  may  acquire  an  exclusive  right 
to  all  the  usual  instructions  which  must  necessarily  accom- 
pany medicines,  and  thereby  monopolize  the  trade. 

What  may  be  the  precise  meaning  of  the  statute,  it  is  not 
easy  to  say.  If  it  goes  beyond  the  common  law,  and  embraces 
within  its  protection  matter  which  relates  to  kind,  character^ 
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and  quality,  we  are  unable  to  perceive  why  it  does  not  trench 
upon  the  law  of  copy  and  patent  rights,  and  is  not  therefore 
void.  It  certainly  does,  if  for  that  purpose  it  goes  beyond 
fanciful  and  extrinsic  terms,  as  above  stated.  Whether  sucli 
terms,  even  so  far  as  they  indicate  kind,  character,  or  quality 
only,  can  be  protected,  is  most  doubtful. 

We  are  inclined  to  think  that  the  matter  in  relation  to  kind 
and  quality  was  inadvertently  incorporated  in  the  statute^ 
under  a  mistaken  notion  of  the  functions  of  a  trade-mark,  and 
that  in  that  respect  the  statute  can  have  no  intelligible  oper- 
ation; but  it  is  unnecessary,  for  the  purposes  of  the  present 
case,  to  finally  determine  its  meaning;  for,  as  we  have  already 
seen,  there  are  no  "  peculistr  names,  marks,"  etc.,  denoting 
kindy  character,  or  quality,  in  the  plaintiffs'  label,  in  the  sense 
of  the  statute,  whatever  that  sense  may  be,  which  the  defend- 
ants have  copied  or  imitated.  The  nearest  approach  to  terms 
denoting  kind  and  quality  are  the  words  '*  concentrated  "  and 
"  erasive,"  neither  of  which  is  used  by  the  defendants. 

The  injunction  should  have  been  dissolved,  and  the  court 
below  is  directed  to  enter  an  order  to  that  effect. 


Sawteb,  C  J.y  delivered  a  separate  opinion,  in  which  Mr.  Justice  Spragae 
eoneniTedy  dissenting  from  the  prevailing  opinion  in  so  far  as  it  holds  that 
all  that  portion  of  the  plaintiffs'  label  which  relates  to  the  name  of  the  com- 
pound in  question,  its  mode  of  use,  laudation,  etc.,  must  be  discarded,  aa 
oonstitating  no  part  of  a  trade-mark;  and  holding  that,  whatever  may  have 
been  the  rule  before,  such  portion  of  the  label  is  within  the  scope  of  the  pro- 
tection afforded  by  the  peculiar  language  of  at  least  one  provision  of  the 
statate.  He  obexes  that,  **  admitting  the  truth  of  the  matters  stated  iu 
the  label,  it  is  manifest  that  the  two  compounds  are  substantially  the  same, 
and  in  all  respects  serve  the  same  purpose,  and  the  exact  copy  of  the  entire 
body  of  the  plaintiffs'  label,  showing  the  properties  and  mode  of  use,  very 
strongly  indicate  a  purpose  to  represent  to  the  public  that  the  two  com- 
pounds were  of  the  'same  kind,  character,  or  quality.'  As  to  this  part  of 
the  label,  I  think  it  is  within  the  statutory  provision,  and  being  so,  section 
11  authorizes  the  court  to  enjoin  its  use."  He  further  observes  that  if  the 
defendants  ''can  copy  or  imitate  the  plaintiffs'  arrangement  of  the  language 
of  the  label,  so  as  to  make  it  palpable  that  their  comx)ound  is  the  same  thing, 
of  the  identical  kind,  character,  or  quality,  then  the  provision  of  the  statute 
under  consideration  is  nugatory ";  concluding  with  the  opinion  that  the  de- 
fendants "should  be  restrained  from  selling  the  compound  while  bearing  the 
defendants'  label  in  its  present  form,  or  any  other  label  having  upon  it  the 
plaintiff'  trade-mark,  or  any  substantial  portion  of  it,  or  any  similar  trade- 
mark, or  similar  portion  thereof;  and  they  should  be  restrained  from  nsing 
in  any  way  the  defendants'  label  in  its  present  form,  or  any  label  having 
vpoa  it  the  plaintiffs*  trade-mark,  or  any  portion  of  plaintiffs'  trade-mark, 
•r  that  portion  of  plainti£h'  label  copied  into  defendants'  labeL" 
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biJUNcno!!,  SsBvicB  OF:  See  Hearing  ▼.  JSatj^flWMiy  78  Am.  Deo.  102,  and 
note  104. 

iMauHonoH,  PRAcnci  oh  Dibsolotzoii  of:  Bundef  t.  Cookt  65  Am.  Deo. 
79»  and  note  84;  Keighler  ▼.  Savage  J(fg.  Co.^  71  Id.  800,  and  note  606; 
AdamB  ▼.  ffudaon  CowU^  Bank,  64  Id.  469;  TrapnaU  ▼.  McAfee,  77  Id.  168^ 
note;  dissolution  of  by  acts  of  plaintiff:  Howard  ▼.  Durand,  91  Id.  767. 

Tkadb-ica&e,  What  is:  Barrowe  ▼.  Kmghi,  78  Am.  Deo.  452;  Parifidge 
T.  Mence,  47  Id.  281,  and  extended  note  on  the  subject;  Woodward  ▼.  Lamr, 
82  Id.  751;  is  recognized  by  law  as  a  species  of  property:  Bradteg  ▼.  Norton, 
87  Id.  200;  Derringer  ▼.  Plate,  87  Id.  170,  and  note  175. 

Trads-mabk,  Injunction  as  Remedy  against  Infbxngxicert  of:  Brad- 
Uy  T.  Norton,  87  Am.  Dec.  200,  and  note  204;  when  injnnotion  will  not  lie 
to  restrain  use  of:  B&uman  ▼.  Floyd,  80  Id.  55,  and  note  59. 

The  principal  case  is  cited  to  the  point  that  terms  in  common  use  to 
designate  a  trade  or  occapation,  in  connection  with  other  words  indicating 
that  a  particular  class  of  merchandise  of  the  same  general  description  is 
specially  dealt  in,  cannot  be  exclusively  appropriated  by  any  one  as  a  trade- 
mark, in  Cliaynaki  ▼.  Cofien,  39  Cal.  604;  WhiUier  v.  Dietz,  66  Id.  78;  it  u 
cited  to  the  point  that  an  entire  label  will  not  be  protected  at  common  law 
as  a  trade-mark,  in  Burke  ▼.  Casein,  45  Id.  481;  and  is  cited  to  the  point  that 
when  the  defendant  moves,  on  the  complaint  and  answer,  to  dissolve  an  in- 
junction, the  answer  will  be  treated  for  all  the  purposes  of  the  motion  as 
an  affidavit,  and  that  the  plaintiff  on  the  hearing  of  the  motion  is  entitled 
to  reply  to  the  answer  by  affidavits,  in  Detger  ▼.  Johnson,  44  Id.  184;  HUler 
w.  (Mme,  63  Id.  237. 
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CiBTiFiQATi  Issued  bt  Bank  or  Other  Depositobt  xo  GmEBAL  Dzran- 
TOR,  stating  the  fact  of  the  deposit,  and  that  it  is  payable  to  the  de- 
positor or  order  on  demand,  or  on  the  return  of  the  certificate  properly 
indorsed,  is  in  substance  and  legal  effect  a  promissory  note. 

When  Note  is  Indorsed  in  Blank,  Title  and  Bight  of  Action  Pass 
BT  Delivery,  and  while  the  indorsement  remains  in  blank  the  note  is 
payable  to  the  bearer.  The  holder  may  write  over  the  indorsement^ 
"  Pay  to  the  order  of  the  [holder],"  which  has  the  effect,  in  the  hands  of 
a  bona  fide  holder,  of  an  indorsement  in  full. 

Change  from  Blank  to  Full  Indorsement  of  Note  is  Mere  Mattke 
OF  Form,  and  is  not  required  to  be  made;  and  a  note  indorsed  in  blank 
is  admissible  in  evidence  in  support  of  an  allegation  that  the  note  was 
indorsed  to  the  plaintiff  by  the  payee. 

Proof  of  Indorsement  of  Promissory  Note  is  Necessary  to  Ih^Tirui 
it  to  admission  in  evidence,  unless  waived  when  the  indorsement  in 
offered  in  evidence. 

Fact  of  Indorsement  only  need  be  Pleaded  to  Show  Tttlb  in  Plain- 
tiff, in  an  action  on  a  promissory  note  by  an  indorsee,  and  an  averment 
in  the  answer  that  the  plaintiff  is  not  the  legal  owner  or  holder  of  tiM 
note  does  not  meet  the  allegation  of  indorsement^  the  fact  npon  whioli 
the  plaintiff's  title  depends*  and  zmiBes  no  issna. 
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ImiaiMMUWT  or  PsoiimMXET  Nora  xo  Aoxbt  Teuowmmm  Tbu 

aa  to  an  the  parties  except  his  prinapal,  and  the  agent  nay  maintain 

aa  action  thereon  in  his  own  name. 
IxDORsn  ow  PsoiasaoRT  Notb  is  Pbisuicsd  to  be  Holdbb  iob  Valci, 

and  the  burden  is  on  the  party  denying  to  rehnt  this  presomption. 
In  AcnoN  on  Phomissobt  Nora  bt  iNDORsn,  ketther  Questions,  whether 

the  pktintiff  holds  as  an  agent,  or  is  a  holder  for  value,  can  be  oonaid* 

ered  on  the  motion  for  a  nonsuit. 

Action  by  the  plaintiff  as  indorsee  upon  a  certificate  of  de- 
posit executed  by  the  defendants,  as  follows: — 

^'$750.  Bane  of  D.  0.  Mills  &  Co., 

Sacramento,  Oct.  18, 1866. 
'* George  Rosenbauin  has  deposited  in  this  bank  6fteen  hun- 
dred dollars,  payable  to  himself  or  order,  in  United  States 
l^ld  coin,  on  return  of  this  certificate  properly  indorsed. 

"D.  0.  Mills  &  Co." 

The  answer  denied  that  the  plaintiff  held  the  certificate  for 
value,  and  for  a  further  defense  denied  'Hhat  said  Rosenbaum 
indorsed  or  delivered  the  said  certificate  of  deposit  to  the 
plaintiff,  that  plaintiff  is  the  legal  owner  or  holder  thereof,  or 
that  he  is  entitled  to  the  amount  of  money  due  thereon,  or  the 
said  sum  of  fifteen  hundred  dollars,  or  any  part  thereof."  The 
plaintiff  introduced  in  evidence  on  the  trial  the  certificate  with 
its  indorsements,  and  rested.  A  nonsuit  was  then  granted  on 
the  defendants'  motion,  based  upon  the  ground  that  the  plain- 
tiff had  not  disclosed  evidence  sufficient  to  entitle  him  to 
maintain  the  action,  and  the  plaintiff  appealed. 

Coffroih  and  Spavidingy  for  the  appellant. 
Robinson^  Ramage,  and  DuvXapy  for  the  respondents. 

By  Court,  Rhodes,  J.  A  certificate  of  deposit  issued  by  a 
bank  or  other  depository  to  a  depositor  upon  his  paying  to 
the  former  a  sum  of  money  on  general,  or,  as  it  is  sometimes 
called,  irregular,  deposit,  stating  that  the  depositor  has  de- 
posited that  sum  payable  to  himself  or  order  on  demand,  or 
on  return  of  the  certificate  properly  indorsed,  is  a  promis- 
sory note:  Welion  v.  AdamSy  4  Cal.  37  [60  Am.  Dec.  579]; 
McMUlan  v.  Richards,  9  Id.  418  [70  Am.  Dec.  655];  Coye  v. 
Palmer,  16  Id.  159;  Brummagim  v.  TaUant,  29  Id.  503  [89 
Am.  Dec.  61];  Bank  of  Orleans  Y.MerriUy  2  Hill  (N.  Y.),  295; 
Leavitt  v.  Palmery  3  N.  Y.  19  [51  Am.  Dec.  333];  Payne  v. 
Oardiner,  29  Id.  146. 

It  is  elementary  law  that  when  a  note  is  indorsed  in  blank 
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the  title  and  right  of  action  pass  by  delivery;  that  while  the* 
indorsement  remains  in  blank  the  note  is  payable  to  the 
bearer;  and  that  the  holder  may  write  over  the  indorsement 
"Pay  to  the  order  of  [the  bearer]";  and  that  has  the  effect,  in 
the  bands  of  a  bona  fide  holder,  of  an  indorsement  in  full: 
Chitty  on  Bills,  265.  This  change  from  a  blank  to  an  indorse- 
ment in  full  is  not  usually  made,  and  as  it  is  a  mere  matter 
of  form  it  is  not  required  to  be  done;  and  the  note  with  the 
blank  indorsement  is  admissible  in  evidence  in  support  of  the 
all^ation  that  it  was  indorsed  to  the  plaintiff  by  the  payee. 

The  execution  of  the  certificate  of  deposit  was  not  denied, 
and  when  it,  together  with  the  indorsement,  was  offered  in  evi- 
dence, no  objection  was  made  that  the  indorsement  was  not 
proven.  Had  objection  been  made,  proof  of  that  fact  would 
not  have  been  required:  Pinkham  v.  McFarland^  6  Cal.  137. 

The  averment  of  the  answer,  that  the  plaintiff  is  not  the  legal 
owner  or  holder  of  the  certificate  of  deposit,  raises  no  issue, 
for  it  is  only  an  averment  of  a  conclusion  of  law.  It  does  not 
meet  the  allegation  of  indorsement,  the  fact  upon  which  the 
plaintiff's  title  depends.  And  it  may  be  added  that  the  plain- 
tiff's allegation  that  he  is  the  owner  and  holder  of  the  cer- 
tificate, and  entitled  to  receive  the  money  due  thereon,  is 
smplusage,  for  it  is  but  a  legal  conclusion  arising  from  the 
alleged  indorsement:  Wedderspoon  v.  Bodgers^  82  Cal.  569. 

An  indorsement  to  an  agent  transfers  the  title  of  the  instru- 
ment, as  to  all  the  parties  thereto,  except  his  principal:  Story 
on  Notes,  sec.  126.  It  makes  no  difference  to  the  maker 
whether  he  pays  to  the  principal  or  his  agent  holding  the  in- 
strument as  an  indorsee. 

The  indorsee  is  presumed  to  be  a  holder  for  value  (Story  on 
Promissory  Notes,  sec.  196),  and  the  burden  is  on  the  defend- 
ant to  rebut  this  presumption.  Neither  the  question  whether 
the  plaintiff  holds  as  an  agent,  nor  the  question  whether  he  is 
a  holder  for  value,  can  be  considered  on  the  motion  for  a  non- 
suit; for,  in  either  case,  the  title  is  in  the  plaintiff,  and  he  can 
maintain  an  action  in  his  own  name;  but  they  may  be  impor- 
tant to  the  defendants  when  they  come  to  make  their  defense, 
relying  upon  any  equities  or  defenses  existing  between  them 
and  parties  to  the  certificate  prior  to  the  plaintiff. 

Judgment  reversed,  and  cause  remanded  for  a  new 


CBBOinaATi  OF  DxFoerr,  whxn  NaooriABLB  iHsiBXTiaiiT:  Beam  v.  Brigg^ 
ta  Am.  Dm.  464;  Hmm  r.  JTorlneii^  78  Id.  812;  Mc3lUkmT.BkkMda.10ll 
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€75,  note;  IdmUlejf  ▼.  McdeBand,  80  Id.  786;  is  the  lame  in  mbstanM  ud 
^Sdd  M  a  promisMry  note:  Brummagim  v.  TaUani,  89  IdL  61. 

DxuvxBT,  What  Jxamamxssm  are  TKANanaABUt  bt:  Rot§  ▼.  SmUh,  70 
Am.  Dec  327. 

Indobskmbnt,  Nicb88ITT»  SomciSNcr,  and  Effect  of:  SmaUeyr,  Wights 
^  Am.  Dec.  1 12,  and  note  114;  HaU  t.  Monohan,  71  Id.  404.  One  who  pnte 
his  name  upoa  the  hack  of  a  note  at  the  time  it  is  made  is  held  as  a  maker, 
jinarantor,  or  indorser,  according  to  the  natore  of  the  transaction  and  the 
^mderstanding  of  the  parties  at  the  time:  Oood  ▼.  Martin,  91  Id.-  706,  and 
cases  collected  in  note  710. 

Indobsbment  bt  Third  Partt  nr  Blank  Giye3  to  Patbb  ob  Indobseb 
iMPUKii  PowBB  to  write  above  it  the  most  absolute  terms  of  guaranty:  KU* 
Han  V.  Addey,  91  Am.  Doc.  519,  and  see  note  523. 

Onb  Who  Tbanbfebs  Promibsort  Kotb  bt  Dklitkbt,  vrrHour  In- 
dobsbmbnt,  thereby  warrants  that  it  is  what  it  purports  to  be,  and  that  it  ii 
neither  forged  nor  fictitious:  Swamey  ▼.  Parker,  88  Adl  Deo.  549,  and  note 
666. 

Indorsembnt  in  Blank,  effect  of,  under  Connecticnt  mle:  Riddle  ▼• 
^tev^na,  87  Am.  Dec.  181,  and  note  186. 

IrOURSBMBNT  OF  NbOOTIABLB  NoTB  MAT  BB   MaDB  ON  AnOTHBB  PaPEB, 

attached  to  and  made  a  part  of  the  note,  and  called  an  allonge,  whenever  such 
indorsement  is  required  either  from  necessity  or  convenience:  Crosby  v.  Boub, 
M  Am.  Dec.  720. 

Thb  principal  casb  19  CITED  to  the  point  that  an  averment  in  a  complaint 
<ni  a  promissory  note  "  that  the  plaintiff  is  still  the  owner  and  holder  of  the 
note,"  etc,  is  surplusage  in  Book  v.  While,  36  CaL  302. 
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PXBflON  MAT  ReCBIVB  MoNET  DuB  ON  JUDGMENT  RENDERED  IN  FaTOB  Of 

Himself  and  several  others,  co-plaintiffs,  but  he  cannot,  without  author^ 
ity  from  his  co-plaintiffs,  set  off  a  judgment  due  to  him  and  them  jointly 
against  another  judgment  held  by  the  defendant  in  such  joint  judgment 
against  himself  alone. 
Act  Authorizing  Fivb  peb  Cent  Damages  to  be  Taxed  as  Ck)8TS  against 
the  losing  party  in  litigated  cases  in  San  Francisco  operates  equally  and 
uniformly  upon  all  parties  upon  whom  it  operates  at  all,  and  is  constitu- 
tionaL 

Action  to  recover  the  amount  due  on  a  judgment  recovered 
by  one  Mann  in  the  district  court,  Alameda  County,  in  1860, 
against  the  defendants,  Ward  and  Vesey,  and  assigned  to  the 
plaintiff,  Corwin.  Ward  relied  upon  the  defense  that  in  1859, 
in  the  same  court,  one  Estudillo  and  several  co-plaintiffs,  one 
of  whom  was  Ward,  recovered  a  judgment  against  said  Mann, 
and  that  thereafter  the  said  co-plaintiffs  and  the  said  Mann 
mutually  agreed  to  set  off  one  judgment  against  the  other. 
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The  judgment  in  this  action  web  in  fayor  of  the  plaintiff, 
against  the  defendant  Ward,  for  the  Ml  amount  claimed,  with 
five  per  cent  on  the  damages  recoyered,  and  costs.  The  de- 
fendant Vesey  pleaded  a  discharge  in  insolvency,  and  had 
judgment  for  costs.  Ward  appealed.  Other  facts  appear  in. 
the  opinion. 

McCidlough  and  Boyd^  for  the  appellant. 
James  McCabe^  for  the  respondent. 

By  Court,  Sawyer,  C.  J.  Ward  might  receive  the  money 
due  on  the  judgment  in  favor  of  himself  and  several  other 
co-plaintifiTs.  But  he  could  not,  without  authority  from  hi» 
co-plaintiffs,  set  off  a  judgment  due  to  them  jointly  against 
another  judgment  held  by  the  defendant  in  such  joint  judg* 
ment  against  himself  alone.  Receiving  payment  in  money 
of  the  amount  due  on  a  judgment  is  a  very  different  thing 
from  an  executory  agreement  to  set  off  another  judgment 
against  it.  One  requires  no  special  authority  from  the  co- 
plaintiffs;  the  other  does.  In  this  case  no  authority  from  hia 
co-plaintiffs  is  shown  in  Ward  to  set  off  the  judgment  in  their 
favor  jointly  against  the  judgment  against  Ward  alone.  Be- 
sides, on  the  question  of  an  agreement  to  set  off  one  judgment 
against  the  other,  the  testimony  was  directly  in  conflict,  and 
the  court  found  the  facts,  and  we  are  inclined  to  think  cor- 
rectly, in  favor  of  the  plaintiff. 

Wo  see  no  constitutional  objection  to  the  act  which  author- 
izes five  per  cent  damages  to  be  taxed  as  costs  against  the 
losing  party  in  litigated  cases  in  San  Francisco:  Sjbats.  1858, 
p.  332,  sec.  7;  Btats.  1866,  p.  68,  sec.  6.  It  operates  equally 
and  uniformly  upon  all  parties  in  the  same  category, — upon 
all  ujwn  whom  it  acts  at  all,  —  that  is  to  say,  upon  parties  in 
the  city  and  county  of  San  Francisco,  where  the  cause  was 
litigated.  It  is  constitutional  according  to  the  authorities 
cited  by  the  appellant  to  sustain  the  opposite  view:  Bourland 
V.  Hildreth,  26  Gal.  256;  French  v.  Teschemaker^  24  Id.  544. 

Judgment  affirmed,  and  remittitur  directed  to  issue  forth- 
with. 


Patmsnt  of  Jodgment  bt  One  of  Several  DKFBin>ANTa,  when  »  ntii* 
faction  of  the  judgment  in  favor  of  the  others:  Brown  ▼.  WhUCf  80  Am.  Deiv 
226^  and  cases  collected  in  note  228. 

One  JlTDOlCENT  MAT  BB  SXT  OFF  AQAINST  ANOmB  WHBf:  BQBHgtr  n 
TofMk  85  Am.  Dec  527,  and  note;  SkrmeY.  Simmom^  91  Id.  77L 
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Tn  nxrcxFAL  oau  o  citid  to  the  point  thas  where  a  feeieaitie  doabt 
exists  as  to  whether  an  act  is  repagnant  to  the  oonstltatioii,  its  ooDstitii*^ 
Bonality  should  he  affirmed,  in  UnivenU^  qf  Califarma  ▼.  Bernard^  57  GsL 

6ia 


Marshall  v.  Buceanak. 

[85  CALirOKNlA,  3S4.J 

Acjnoir  Lus  pob  Falss  and  Fbaudulbnt  RjCPBX8K2rrATXOH»  wherehj-  an- 
other has  sustained  damage. 

Cbsdror  is  Entttlbd  to  Relief  on  Avkbbino  and  Pbovino  that  iii» 
DsBnroR,  in  anticipation  of  a  jndgment  against  him,  fraudulently  con- 
veyed his  property  to  another  who  was  privy  to  the  fraud,  with  the  in- 
tent to  hinder  and  delay  the  creditor,  who  thereafter  obtained  judgment 
and  levied  his  execution  on  the  property  in  the  hands  of  the  fraudulent 
grantee,  hut  was  afterwards  induced  to  release  the  levy  on  the  false  and 
fraudulent  representations  of  the  grantor,  and  to  permit  his  judgment  to- 
become  barred  by  the  statute  of  limitations  by  reason  of  similar  false 
representations  by  the  judgment  debtor,  to  the  effect  that  he  had  no- 
property,  and  was  insolvent;  and  that  he  disooverod  the  fraud  but  re- 
eenUy  before  the  commencement  of  the  action. 

Law  AnoRDS  No  Ihmunitt  to  Fraudulxnt  Dsbtor,  who^  by  his  deceit* 
fnl  practices,  induces  his  creditor  to  forbear  his  efforts  to  collect  his  debt 
until  after  it  has  become  barred  by  lapse  of  time. 

Thb  opinion  states  the  case.  ' 

Nathanel  Bennett  and  F.  D.  Colton^  for  the  appellant. 

J.  McM.  Shafier  and  Bradley  Holly  for  the  respondent 

By  Court,  Cboceett,  J.  The  appeal  in  this  case  is  frori^ 
a  jndgment  in  favor  of  the  defendant  upon  a  demurrer  to  the- 
oomplaint.  The  facts,  as  set  forth  in  the  complaint,  are- 
flubstantially  that  the  plaintiff  obtained  a  money  judgment 
against  the  defendant,  and  caused  an  execution  thereon  to  bo- 
levied  on  certain  property  as  the  property  of  the  defendarit,. 
and  which  was  of  sufficient  value  to  have  satisfied  the  debt; 
that  whilst  said  action  was  pending,  and  before  judgment 
thereon,  the  defendant  fraudulently,  and  without  considera- 
tion, conveyed  the  property  to  one  Beggs  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the  plaintiff,  and  '*  with 
the  intent  to  and  for  the  purpose  of  inducing  the  said  plaintiff 
to  think  and  believe  that  he,  the  said  John  Buchanan,  had  no- 
property,  and  would  thereafter  have  no  property,  and  to> 
fraudulently  induce  him,  the  said  plaintiff,  to  let  said  judg- 
ment run  without  renewal  until  the  statute  of  limitationa 
should  have  run  against  it";  that  the  conveyance  was  in 
writing,  duly  executed  and  delivered,  and  the  possession  of 
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the  property  was  delivered  to  Beggs;  that  whilst  the  property 
was  so  in  the  possession  of  Beggs,  the  plaintiff  caused  his  exe- 
cution to  be  levied  on  it  as  the  property  of  the  defendant;  that 
thereupon  Beggs  claimed  the  property  as  his;  and  whilst 
it  was  thus  in  the  hands  of  the  sheriff  under  the  execution, 
the  defendant,  with  the  intent  to  defraud  the  plaintiff,  and  to 
induce  him  to  surrender  the  property,  and  to  release  it  from 
the  levy,  and  to  cause  the  plaintiff  to  believe  that  the  defend- 
4int  had  no  property,  and  to  induce  htm  to  suffer  his  judgment 
1o  bo  and  remain  without  further  suit  until  the  statute  of 
limitations  should  run  against  it,  and  to  hinder  the  plaintiff 
from  obtaining  satisfaction  of  said  judgment  and  execution, 
willfully,  falsely,  and  fraudulently  represented  to  the  plaintiff 
4md  to  the  sheriff  that  the  property  levied  upon  was  the  prop- 
erty of  Beggs,  and  that  the  conveyance  to  him  was  in  good 
faith  and  for  a  valuable  consideration;  that  the  plaintiff,  be- 
ing deceived  by  these  representations,  and  believing  them  to 
he  true,  and  having  no  means  to  ascertain  the  contrary,  and 
not  knowing  to  the  contrary,  released  the  property  from  the 
levy,  and  thereby  lost  his  debt;  that  within  five  years  next 
after  the  date  of  the  judgment,  the  plaintiff  was  unable  to  find 
any  property  of  the  defendant  wherewith  to  satisfy  any  part  of 
the  judgment,  —  during  all  which  time  the  defendant  had  no 
property  in  his  possession,  and  none  except  that  conveyed  to 
Beggs.  The  complaint  further  avers  that  after  the  expiration 
of  five  years,  an  action  was  commenced  against  the  defendant 
on  the  judgment,  to  which  he  pleaded  the  statute  of  limita- 
tions; and  the  plea  being  found  good,  judgment  was  rendered 
for  the  defendant  in  March,  1861;  after  which,  to  wit,  in  Feb- 
ruary, 1863,  Beggs  reconveyed  the  property  to  defendant;  that 
the  plaintiff,  being  deceived  by  the  false  and  fraudulent  repre- 
sentations of  the  defendant,  and  believing  therefrom  until 
long  after  said  five  years  had  expired  that  the  defendant  had 
no  property,  and  that  the  judgment  was  of  no  value,  failed  for 
that  reason  to  bring  his  action  on  the  judgment  until  after 
£ve  years  had  elapsed. 

The  complaint  further  avers  that  the  fraud  in  the  convey- 
4ince  to  Beggs  was  not  discovered  by  the  plaintiff  until  within 
two  years  next  before  the  commencement  of  this  action,  to 
wit,  until  about  January  1,  1866,  the  complaint  being  filed 
in  February,  1867. 

The  district  court  sustained  a  demurrer  to  the  oomplainl^ 
4ind  the  plaintiff  has  appealed. 
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That  an  action  lies  for  a  false  and  fraudulent  representa- 
tion whereby  another  has  suffered  damage,  may  be  stated  as 
&  general  proposition,  which  is  too  familiar  to  require  com- 
ment. The  demurrer  admits  the  truth  of  every  material  fact 
alleged  in  the  complaint;  and  without  recapitulating  these 
^Eu:ts,  we  make  the  following  summary  of  them,  to  wit,  that 
the  defendant  had  sufficient  property  to  pay  the  plaintiff's  debt, 
.and  in  anticipation  of  the  judgment  against  him,  fraudulently 
conveyed  all  his  property  to  Beggs;  that  after  this  property 
was  seized  under  the  plaintiff's  execution,  the  defendant 
fialsely  and  fraudulently  represented  to  the  plaintiff  that  the 
conveyance  to  Beggs  was  fair  and  bona  fide;  that  the  plain- 
tiff had  no  means  of  ascertaining  the  falsity  of  this  statement, 
and  believing  it  to  be  true,  released  the  property  from  the  levy; 
that  the  defendant  had  no  visible  property  in  his  possession; 
and  believing  that  the  judgment  was  worthless,  the  plaintiff 
allowed  the  statute  of  limitations  to  run  against  it;  that  after 
escaping  from  the  judgment  in  this  way,  the  defendant  pro- 
cured a  reconveyance  from  his  fraudulent  confederate  Beggs, 
and  is  now  in  possession  of  the  property;  that  the  plaintiff  did 
not  discover  the  fraud  until  shortly  before  the  commencement 
of  this  action. 

If  these  allegations  be  true,  it  is  impossible  to  escape  the 
conclusion  that  there  was  a  false  and  fraudulent  representa- 
tion by  the  defendant,  by  means  of  which  the  plaintiff,  with- 
out any  fault  or  negligence  on  his  part,  lost  his  debt 

The  counsel  for  the  defendant  makes  but  two  points  in  sup- 
port of  the  demurrer,  to  wit:  1.  That  the  plaintiff  suffered  no 
damage  by  the  fraudulent  representation;  and  2.  That  the 
plaintiff  has  shown  no  diligence  to  discover  the  fraud. 

On  the  first  point  his  proposition  is,  that  the  judgment,  not- 
withstanding the  fraud,  remained  in  force  for  five  years,  dur- 
ing all  of  which  time  it  might  have  been  enforced;  and  if  the 
plaintiff  had  discovered  the  fraud  immediately  he  could  not 
have  recovered  another  judgment  founded  on  the  fraud,  be- 
cause he  already  had  a  judgment  for  the  same  debt;  and  he 
insists  that  if  the  plaintiff  could  not  originally  have  recovered 
for  the  fraud,  he  cannot  do  so  now.  In  other  words,  the  argu- 
ment is,  that  having  had  a  valid  judgment  under  which  the 
fraud  might  have  been  exposed,  the  plaintiff  was  not  dam- 
aged by  being  deprived  of  the  opportunity  to  obtain  a  second 
judgment,  which  would  have  been  no  more  effectual  than  the 
first 
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TluB  argument  is  more  sophistical  than  sound.  Tdc  grava- 
men of  the  action  is,  that  by  reason  of  the  false  and  fraodnlent 
representations  of  the  defendant,  the  plaintifif  was  induced  to 
take  no  steps  to  enforce  the  first  judgment  until  after  it  be- 
came barred  by  the  statute.  We  are  aware  of  no  principle  of 
law  which  affords  immunity  to  a  fraudulent  debtor,  who  by 
his  deceitful  practices  induces  the  creditor  to  forbear  his  efforts 
to  collect  his  debt  until  after  it  has  become  barred  by  lapse  of 
time.  Every  principle  of  reason  and  justice  demands  that 
a  fraud  of  this  nature  should  not  be  allowed  to  deprive  the 
creditor  of  his  just  rights. 

On  the  question  of  diligence  the  averments  of  the  complaint 
are  sufficient.  If  the  defendant  by  his  fraudulent  practices 
afforded  just  grounds  to  believe  that  he  had  no  property,  it 
cannot  be  imputed  as  negligence  to  the  plaintiff  that  he  failed 
to  discover  the  secret  fraud  practiced  between  Beggs  and  the 
defendant.  The  allegation  that  a  defrauded  creditor  has  been 
tardy  in  his  efforts  to  unravel  the  firaud  comes  with  a  bad  grace 
from  those  who  secretly  concocted  it. 

Judgment  reversed,  and  the  court  below  ordered  to  over- 
rule the  demurrer,  with  leave  to  answer. 

Fraudxtlbnt  Convetance,  Who  icat  IxnAOB,  asd  Wko  Bouhd  bt: 
Carpenter  v.  MeClure^  91  Am.  Deo.  370,  and  note  374;  Cframer  v.  B^brd,  90 
Id.  694;  VcMer  v.  Henderson,  90  Id.  351. 

CoKFLAurr  IN  Action  tor  Rxuxf  on  GBOxnm  ov  Fraud:  See  Bofd  t. 
Slankman,  87  Am.  Deo.  146;  plea  all^png  frandf  requisites:  Ooodrkk  ▼.  J2Sty- 
nokU,  86  Id.  240,  and  note  243;  JenJdna  v.  Long,  81  Id.  374. 

Elkmxnts  of  Fraudulknt  Eefresxntation:  Jenkmt  v.  Long,  81  Am. 
Dec  374,  and  cases  ooUeoted  in  note  376. 

False  Rkprbsentation,  when  AcnoNABLBt  P^  ▼.  Antov  ^  Am.  Dssu 
172»  and  note  183. 


Maodougall  V.  Maguibb. 

[85  Califobnia,  274.] 

Iv  AoriON  voR  Daicaobs  for  Assault  and  Battert,  Lahovagb  ov  Di> 
VENDABT,  need  at  the  time  of  making  the  assault^  is  admissible  in  evi- 
dence for  the  purpose  of  characterizing  the  aot^  as  bearing  on  the  qneetkn 
of  malice. 

Is  AcnoN  FOR  Damages  for  Assault  and  Battery,  Defendant  oannot 
Set  uf,  by  way  of  coonterclaim,  a  libel  pnblished  by  the  plaintiff  of 
and  concerning  the  defendant. 

OnjEcnoN  to  Libel  Set  up  in  Answer  as  Counterglaiii;  in  aa  aetion 
for  an  assanlt  and  battery,  is  not  wsIfmI  l^  a  ftdhirs  to  dsmar,  aad  eti- 
dsnoe  to  sapport  it  is  inadmissible* 
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TnxEMOMT  Ruled  out  bt  Court  vob  Oni  PuBPoai,  but  Admrtkd  vor 
Akotbxb,  can  only  hft  ooniidered  by  the  jnzy  for  the  purpose  for  which 
it  was  reoeived. 


Action  for  assault  and  battery,  without  any  averment  of 
alia  enormia^  or  any  claim  for  injury  to  character.  The  al- 
leged libel  was  published  one  day  before  the  assault.  Judg- 
ment for  the  defendant,  and  the  plaintiff  appealed.  Other 
facts  appear  in  the  opinion. 

Henry  E.  Highiony  for  the  appellant. 

Clarke  and  Carpentierj  for  the  respondent. 

By  Court,  Sawyer,  G.  J.    This  is  an  action  for  assault  and 
battery.     The  plaintiff  testified  as  to  the  assault  committed 
by  the  defendant,  and  stated  that  while  making  the  assault 
the  defendant  applied  bad  language  to  him.    He  was  then 
asked  to  "  state  the  exact  language  used  by  Maguire,  the  de- 
fendant, on  that  occasion."    The  defendant  objected  on  the 
ground  of  irrelevancy,  and  on  the  ground  that  if  the  lan- 
guage was  slanderous,  it  would  form  the  subject-matter  of 
another  distinct  action,  and  could  not  be  introduced  under  the 
pleadings  to  aggravate  the  damages,  or  for  any  purpose.    The 
objection  was  sustained,  and  the  testimony  excluded.    Plain- 
tiff excepted.    It  does  not  appear  what  the  language  was 
which  plaintiff  desired  to  prove.    But  the  language  used  at 
the  time  of  making  the  assault  was  a  part  of  the  res  gesta^ 
and  such  language  is  admissible  in  evidence  for  the  purpose 
of  characterizing  the  act,  as  bearing  upon  the  question  of 
malice.    While  matter  not  pleaded  cannot  be  shown  in  evi- 
dence for  the  purpose  of  serving  as  a  basis  for  special  dam- 
ages, or  establishing  an  independent  cause  of  action,  yet 
malice,  or  want  of  malice,  may  be  shown  when  exemplary 
damages  are  allowable,  for  the  purpose  of  aggravating  or  miti- 
gating general  damages,  and  the  language  used  at  the  time  of 
the  assault  will  ordinarily  illustrate  the  motive  and  condition 
of  mind  of  the  assaulting  party,  and  characterize  the  act. 
Greenleaf  states  the  rule  thus:  "  The  manner,  motives,  place, 
and  circumstances  of  the  assault,  however,  though  tending  to 
increase  the  damages,  need  not  be  specially  stated,  but  may 
be  shown  in  evidence.    Thus,  where  the  battery  was  commit- 
ted in  the  house  of  the  plaintiff,  which  the  defendant  rudely 
entered,  knowing  that  the  plaintiff's  daughter-in-law  was  there 
sick  and  in  travail,  evidence  of  this  fact  was  held  admissible 
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without  a  particular  averment.  Nor  are  the  jury  oonfined  to 
the  mere  corporal  injury  which  the  plaintiff  has  sustained; 
but  they  are  at  liberty  to  consider  the  malice  of  the  defend- 
ant, the  insulting  character  of  his  conduct,  the  rank  in  life  of 
the  several  parties,  and  all  the  circumstances  of  the  outrage, 
and  thereupon  to  award  such  exemplary  damages  as  the  cir- 
cumstances may  in  their  judgment  require  ":  2  Greenl.  Ev-, 
sec.  89.  And  Saunders  says:  "The  plaintiff  should  prove  as 
many  distinct  assaults  as  there  are  counts,  and  all  the  allega- 
tions contained  therein,  by  going  into  the  circumstances  of  his 
case  at  length,  as  to  the  manner  in  which  the  assault  and 
hattery  was  committed,  the  defendant's  conduct  and  expres- 
sions, the  degree  of  violence  used,  and  the  extent  of  the  in- 
jury": 1  Saund.  PI.  &  Ev.  152. 

We  think  the  evidence  admissible  for  the  purpose  indicated, 
•but  not  as  a  ground  of  special  damages,  or  to  prove  an  inde- 
pendent cause  of  action. 

The  defendant,  as  a  substantive,  affirmative  cause  of  action^ 
set  up,  by  way  of  a  counterclaim,  a  libel  published  by  the 
plaintiff  concerning  the  defendant.  After  the  plaintiff  rested, 
the  defendant  offered  to  prove  the  libelous  matter  set  up  in  the 
answer  as  a  special  defense  and  as  a  counterclaim.  Plaintiff 
objected,  on  the  ground  that  the  facts  set  up  constituted  no 
justification,  and  were  not  admissible  as  matter  in  mitigation 
of  damages,  and  on  the  further  ground  that  the  matter  did  not 
constitute  a  counterclaim  within  the  meaning  of  the  provisions 
of  the  practice  act,  which  the  defendant  was  authorized  to  set 
up,  or  prove,  in  this  action.  The  court  sustained  the  objection 
as  to  the  first  two  grounds,  and  excluded  the  evidence  for  the 
purpose  of  justification,  or  mitigation,  of  damages.  But  the 
court  was  of  opinion  that  the  objection  on  the  last  ground 
should  have  been  taken  by  demurrer,  and  as  the  plaintiff  had 
not  demurred  the  objection  was  waived.  The  testimony  was 
therefore  admitted  to  establish  the  counterclaim,  and  plaintiff 
excepted  to  the  ruling  admitting  the  testimony.  In  this  re- 
spect, also,  we  think  the  court  erred.  The  defendant  was  au- 
thorized by  section  46  to  set  up  "  a  counterclaim  constituting 
a  defense."  Section  47  defines  the  term  "  counterclaim  "  in 
the  following  language:  "  The  counterclaim  mentioned  in  the 
last  section  shall  be  one  existing  in  favor  of  the  defendant  or 
plaintiff,  and  against  a  plaintiff  or  defendant  between  whom 
a  several  judgment  might  be  had  in  the  action,  and  arising 
out  of  one  of  the  following  causes  of  action:    1.  A  cauae  of 
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action  arising  out  of  the  transaction  set  forth  in  the  complaint 
or  answer  as  the  foundation  of  the  plaintiff's  claim  or  defend- 
ant's defense,  or  connected  with  the  subject  of  the  action. 
2.  In  an  action  arising  upon  contract.  Any  other  cause  of 
action  arising  also  upon  contract  and  existing  at  tlie  com- 
mencement of  the  action."  The  matter  set  up  is  clearly  not  a 
counterclaim  within  the  meaning  of  this  provision:  Pattiaon 
V.  Richards,  22  Barb.  143;  Murden  v.  Primenty  1  Hilt.  76;  Bar-^ 
hyie  v.  Hughes,  33  Barb.  320;  Schnaderbeck  v.  Worth,  8  Abb. 
Pr.  38.  We  do  not  think  the  objection  waived  by  failure  to 
demur.  The  ground  of  demurrer  is  not  a  misjoinder  of  de- 
fenses; but  it  is,  that  the  matter  is  not  recognized  by  the  law 
as  a  defense  to  the  action.  The  party  may  have  an  indepen- 
dent cause  of  action,  but  it  has  no  relation  to  the  pending  ac- 
tion. As  it  is  not  recognized  by  the  law  as  a  defense,  we  see  np 
good  reason  why  the  objection  may  not  be  taken  .^it  ajiy  tW^. 
The  cases  already  cited  are  authority  qv  this.i^Qint  al6<i,.'  The 
question  did  not  arise  in  either  of  ihem  on  demurrer.  In  Patti- 
soil  V.  Richards,  supra,  the  .testimony  had  all  been  taken,  and 
the  judge  charged  the  jury  that  the  matter  set  up  in  the  answer, 
and  proved,  was  not  a  counterclaim  within  the  meaning  of 
the  code,  and  constituted  no  defense  to  the  action.  This  ruling 
was  sustained  on  appeal.  The  court  said:  ^*If  the  defendant 
has  a  remedy  against  the  plaintiff  upon  the  matter  set  up,  ))c 
must  seek  it  in  a  separate  suit":  Pattison  v.  Richards,  22  Barb. 
146.  So  in  Barhyte  v.  Hughes,  33  Id.  321,  the  action  was  as- 
sault and  battery,  and  an  assault  by  plaintiff  was  set  up  as  a 
counterclaim.  There  was  no  replication  to  the  new  matter, 
and  at  the  close  of  the  testimony  the  court  charged  the  jury 
that  the  assault  set  up  in  the  answer  could  not  be  set  up,  in 
any  view,  as  a  defense  or  counterclaim;  that  defendant  must 
bring  his  cross-action;  and  this  ruling  was  sustained  on  nj)- 
peal.  In  Schnaderbeck  v.  Worth,  8  Abb.  Pr.  38,  the  question 
arose,  as  in  this  case,  on  objection  to  the  testimony  offered  by 
the  defendant.  In  Murden  v.  Priment,  1  Hilt.  76,  it  does  not 
appear  in  what  precise  form  the  question  was  raised. 

While  the  objection  might  have  been  taken  by  demurrer, 
we  think  it  was  not  waived  by  failure  to  demur. 

It  is,  however,  insisted  by  respondent's  counsel  that  matters 
set  up  in  the  answer,  if  improperly  admitted  as  evidence  in 
support  of  the  counterclaim,  were  still  admissible  to  show  the 
exciting  cause  of  the  assault  in  mitigation  of  damages,  and, 
on  this  ground,  there  could  be  no  injury.     But  if  it  be  con« 
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ceded  that  the  evidence  was  admissible  in  mitigation  of 
damages,  it  was  ruled  out  for  that  purpose  on  objection  of 
respondent,  and  admitted  only  in  support  of  the  counter- 
claim, as  a  substantive  cause  of  action  in  favor  of  defend- 
ant, and  the  jury  could  only  have  considered  it  in  that  aspect. 

The  consequences  may  have  been  very  different  to  the  plain- 
tiff. The  terms  '' aggravation"  and  "mitigation  of  damages" 
relate  to  the  question  of  exemplary  or  punitive  damages. 

Damages,  in  an  independent  cause  of  action  in  favor  of  de- 
fendant against  a  plaintiff,  are  an  entirely  different  matter, 
and  the  one  is  in  no  respect  the  equivalent  of  the  other,  either 
in  law  or  as  matter  of  fact,  and  the  error  committed  cannot  be 
compensated  in  the  mode  proposed  by  respondent 

The  propriety  of  the  ruling  in  excluding  the  evidence  for 
the  purpose  of  mitigating  the  damages  is  not  before  us  on  this 
apg*eal. 

Judgmect  ind  ordef  denying  new  trial  reversed,  and  new 
trial  granted.       *      *    \'    ['        "; 

Assault,  What  CoNSTmrrES:  State  Y^Dams,  35  Am.  Dec.  735,  and  note 
737. 

Assault  and  Battebt,  jostification  of,  nnder  plea  of  moXJaUr  main»  m- 
fomiii:  French  v.  Mantin,  57  Aixl  Deo.  2H;  damagee  reooveraUe  in  actum 
for:  Barnes  ▼.  Martirif  82  Am.  Dec  G70,  and  note. 

Scope  and  Ofticb  of  Counterclaim  under  Code  System-  of  PLXADDrot 
Woodruff  V.  Gamer,  89  Am.  Rep.  477»  and  extended  note  482,  487. 


TULLY    V.    HaELOE. 
[85  California,  802.] 

Where  Answer  js  Replevin  does  not  Dent  Value  of  Propebtt  alleged 
in  the  complaint,  evidence  as  to  its  value  shonld  not  be  admitted. 

Kew  Trial  will  not  be  Granted  on  Ground  that  the  conrt  enonooiulj 
permitted  the  respondent  to  introdnce  evidence  npon  a  matter  not  de- 
nied in  the  answer,  if  the  appellant  was  not  prejudiced  thereby. 

Mortgage  Given  in  Good  Faith  for  Greater  Sum  than  is  Dub  bt 
Mortgagor  to  Mortgagee,  to  secure  both  a  present  indebtedness  and 
future  advances,  is  not  fraudulent  as  to  the  creditors  of  the  mortgagor 
because  given  for  a  greater  sum  than  is  due,  although  the  mortgage  doea 
not  express  upon  its  face  that  the  excess  is  for  future  advances. 

Mobtoaoe  Given  in  Good  Faith  to  Secure  Future  Advances  is  a  good 
and  valid  security;  and  such  mortgage  need  not  express  its  object  upon 
its  face,  though  it  would  be  better  if  it  did. 

Mortoaoe  Knowinglt  Given  for  Larger  Amount  thah  d  Dit^  and 
not  as  security  for  future  advances,  is  frandnlent  in  law  as  to  tbs  credi- 
tors of  the  mortgagor. 
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MosraAOX  ra  Lublb  to  SfmnciDir,  and  ought  to  be  eritioiJljr  ewtmined, 
when  it  murepreMnts  the  tranMWiaen  between  the  mortgiigor  and  mort> 

It  is  QunnoM  or  Fact  job  Jubt»  under  proper  nutmctiona  from  the 
court,  whether  a  mortgage  given  for  a  greater  aom  than  ia  dne  waa  given 
in  good  faith,  both  for  a  preaent  tndebtedneaa  and  to  aecnre  fatnre  ad- 


Replevin  for  a  number  of  sacks  of  oats.  One  Hogle  exe- 
-cuted  a  mortgage  to  the  plaintiffs  upon  a  crop  of  oats  growing 
on  land  which  ho  rented  from  Denniston,  and  the  plaintiffs 
'Claimed  to  have  taken  possession  of  the  crop  and  harvested 
it.  After  the  grain  was  sacked,  Hogle  gave  Denniston  a  bill 
of  sale  of  it  for  an  indebtedness  to  him  of  about  two  thousand 
<iollars.  Denniston  shipped  the  oats  to  San  Francisco,  and 
on  its  arrival  this  suit  was  brought.  The  jury  found  the 
highest  value  of  the  property  between  the  time  of  conversion 
and  trial,  and  gave  a  general  verdict  for  the  plaintiffs.  The 
defendant  appealed,  claiming  that  the  court  erred  in  the  ad- 
mission of  the  market  value  of  the  oats  at  the  time  of  the  ren- 
dition of  the  verdict,  and  that  evidence  was  only  admissible 
of  the  market  value  at  the  time  of  the  conversion.  Other  facts 
appear  in  the  opinion. 

Sharp  and  Uoydj  for  the  appellant 
Elisha  Cooky  for  the  respondents. 

By  Court,  Sanderson,  J.  1.  The  judgment  was  for  a  larger 
«um  than  was  claimed  at  the  commencement  of  the  action, 
but  it  appears  from  an  amendment  which  has  been  made  to 
the  transcript  by  leave  of  this  court,  granted  since  the  filing 
of  the  appellant's  opening  brief,  that  the  complaint  was 
amended  by  leave  of  the  district  court  before  the  commence- 
ment of  the  trial,  and  that  the  amount  claimed  by  the 
amended  complaint  was  in  excess  of  the  sum  for  which  judg- 
ment was  given.  This  amendment  of  the  transcript  has 
therefore  obviated  the  objection  of  the  appellant  to  the  judg- 
ment, whether  meritorious  or  not,  on  the  ground  that  it  is  in 
-excess  of  the  amount  sued  for. 

2.  The  objection  of  the  appellant  to  the  admission  of  evi- 
dence as  to  the  value  of  the  property  in  suit  should  have 
been  sustained,  for  the  value  alleged  in  the  complaint  was 
not  denied  by  the  answer,  and  therefore  there  was  no  issue 
as  to  the  value  to  be  tried.  But  the  appellant  was  not  preju- 
diced by  the  respondents  going  into  evidence  as  to  the  value. 
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On  the  contrary,  had  they  not  done  ro,  they  would  have 
been  entitled  to  a  verdict  for  the  fcill  amount  alleged  in  the- 
complaint. 

The  claim  in  this  connection  that  the  court  mistook  the^ 
measure  of  damages  can  have  no  place  in  the  consideration 
of  the  case.  There  was  no  such  question  involved  in  the  case. 
As  already  suggested,  there  was  no  issue  as  to  the  value  of 
the  property;  there  could,  therefore,  be  no  question  as  to  the 
amount  which  the  respondents  were  entitled  to  recover,  if  they 
recover  at  all.  The  property  was  alleged  to  be  of  the  value 
of  $3,475  by  the  respondents,  which  was  not  denied  by  the 
appellant,  but  admitted,  because  it  was  not  denied.  The  ver- 
dict and  judgment  was  for  $2,887.49,  which  is  $587.51  less 
than  the  amount  which  the  respondents  were  entitled  to  re- 
cover, if  they  recovered  at  all.  The  court  undoubtedly  erred 
in  going  into  the  question  as  to  damages  at  all,  but  as  the 
appellant  gained  a  saving  of  $587.51  by  the  error,  we  are  un- 
able to  perceive  why  he  should  complain. 

3,  The  principal  question  involved  in  the  case,  and  perhaps 
the  only  one  requiring  special  notice,  relates  to  the  alleged 
fraudulent  character  of  the  mortgage  under  which  the  re- 
spondents claimed  a  right  to  the  possession  of  the  property  ia 
suit. 

Upon  its  face,  the  mortgage  was  for  the  sum  of  three  thou- 
sand dollars,  but  the  amount  actually  due  from  Hogle  to  the 
respondents  at  the  time  the  mortgage  was  given  was  only 
$1,704,20.  The  excess  of  the  mortgage  over  the  debt  waa 
taken  as  security  for  future  advances,  as  claimed  by  the  re- 
spondents, but  there  was  no  statement  to  that  effect  contained 
in  the  mortgage  itself.  In  view  of  the  fact  that  the  mortgage 
was  given  in  part  to  secure  future  advances,  without  its  being 
so  stated  upon  the  face  of  the  mortgage,  it  is  claimed  on  the 
part  of  the  appellant  that,  <is  a  matter  of  law,  the  mortgage 
was  fraudulent  and  void  ab  initio  as  against  the  creditors  of 
Ilogle,  of  whom  Denniston,  the  bailor  of  the  appellant,  is 
alleged  to  have  been  one.  This  proposition,  however,  is  not 
sustained  by  the  cases  cited  in  its  support. 

Taaffe  v.  Josephson^  7  Cal.  352,  involved  the  validity  of  a 
judgment  by  default  in  an  attachment  suit  upon  four  promis- 
sory notes,  one  of  which  was  not  due,  and  it  was  held  that  the 
entire  judgment  was  fraudulent  and  void  as  against  subse- 
quent attaching  creditors  of  the  defendant  in  the  judgment^ 
under  the  twentieth  section  of  the  statute  of  frauds. 
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In  McKenty  v.  OladwiUf  Hugg^  &  Co.^  10  Cal.  227,  the  ques- 
don  was,  whether  a  note  drawing  interest  from  date,  which 
bad  been  antedated,  was  fraudulent  as  to  creditors,  and  it  was 
held  that  it  was. 

In  Scales  v.  Scott^  13  Cal.  76,  it  was  held  that  a  judgment 
upon  a  note  which  was  given  in  advance  of  a  portion  of  the 
consideration,  and  drew  interest  on  the  whole  sum  from  datc^ 
was  void  as  against  creditors,  for  the  reason  given  in  McKenty 
V.  Gladwin^  Hugg^  &  Co.y  supra. 

In  WUcoocson  v.  Buriorij  27  Cal.  228,  it  was  held  that  the  ex- 
ecution and  delivery  of  a  note  by  a  debtor  to  his  creditor  for  a 
Bum  greater  than  is  actually  due,  for  the  purpose  of  defraud- 
ing other  creditors,  and  a  voluntary  confession  of  a  judgment 
thereon,  renders  the  judgment  fraudulent  and  void  as  to  other 
creditors. 

In  Divver  v.  McLaughlin,  2  Wend.  600  [20  Am.  Dec.  665],  a 
mortgage  was  given  for  $800,  to  secure  an  indebtedness  of  not 
more  than  $150  dollars,  and  probably  not  more  than  $100. 
In  Bailey  v.  Burton^  8  Id.  339,  a  mortgage  for  three  hundred 
dollars  was  given  upon  property  worth  five  hundred  dollars,, 
to  secure  a  liability  for  one  hundred  dollars,  incurred  by  the^ 
mortgagee  in  behalf  of  the  mortgagor.  Both  were  held  to  be 
fraudulent. 

Thus  it  appears  that  in  none  of  these  cases  was  the  question 
as  to  the  validity  of  a  note  or  mortgage,  given  to  secure  future 
advances,  involved.  They  merely  establish  the  doctrine  that 
a  note  or  mortgage  given  for  a  greater  sum  than  is  due  is  void 
in  any  event,  so  far  as  the  excess  is  concerned,  and  in  toto  un- 
less satisfactorily  explained. 

It  is  well  settled  that  a  mortgage  or  judgment  made  or 
taken  in  good  faith,  for  the  purpose  of  securing  future  ad- 
vances, or  debts  expected  to  be  contracted  in  the  course  of 
dealings  between  the  parties,  is  a  good  and  valid  security:  4 
Kent's  Com.  175;  Commercial  Bank  v.  Cunningham,  24  Pick. 
274;  United  States  v.  Hoe,  3  Cranch,  73;  Brinkerhoffy.  Mar- 
vin, 5  Johns.  Ch.  326;  Frye  v.  Bank  of  Illinois,  11  111.  381. 

It  is  also  well  settled  that  a  mortgage  given  to  secure  future 
advances  need  not  express  the  object  upon  its  face,  though  it 
would  be  better  if  it  did:  Shirras  v.  Caig,  7  Cranch,  34;  Craig 
V.  Tappin,  2  Sand.  Ch.  78;  Lyle  v.  Ducomb,  5  Binn.  685;  Sto- 
ver V.  Herrington,  7  Ala.  143  [41  Am.  Dec.  86]. 

The  true  principle  deducible  from  the  foregoing  cases  seems 
to  be,  that  a  mortgage  knowingly  and  intentionally  given  and 
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taken  for  a  larger  amount  than  is  due,  and  not  as  Becoiity  for 
future  advances,  is  fraudulent  as  against  the  other  creditors 
of  the  mortgagor;  but  that  a  mortgage  given  in  good  faith, 
in  whole  or  in  part  to  secure  future  advances,  whether  the 
object  be  expressed  in  the  mortgage  or  not,  is  valid  to  the  ex- 
tent of  the  lien  therein  expressly  created.  It  must  show  upon 
its  face  the  utmost  amount  intended  to  be  secured,  but  it  need 
not  show  whether  that  amount  represents  an  existing  debt  or 
future  advances. 

A  mortgage  which  misrepresents  the  transaction  between 
the  mortgagor  and  mortgagee  is  liable  to  suspicion,  and  ought 
to  be  critically  examined;  but  if,  upon  investigation,  the  real 
transaction  turns  out  to  be  fair,  and  to  have  been  had  in  good 
faith,  it  would  be  unjust  to  deprive  the  person  claiming  under 
it  of  his  equitable  rights.  It  is  always  better,  however,  for 
obvious  reasons,  that  the  mortgage  should  be  drawn  so  as  to 
show  the  true  object  and  purpose  of  the  transaction,  for  bus- 
f^picion  is  engendered  by  misrepresentation,  but  disarmed  by 
a  statement  of  the  truth:  Shirras  v.  Caig^  7  Cranch,  34. 

4.  It  is  provided  by  the  twenty-third  section  of  the  statnte 
of  frauds  that,  in  all  cases  arising  under  its  provisions,  the 
^lucstion  of  fraudulent  intent  shall  be  deemed  a  question  of 
fact,  and  not  of  law.  The  question  whether  the  mortgage  was 
taken  in  good  faith  to  secure  an  existing  debt  and  future  ad- 
vance to  the  amount,  both  included,  of  three  thousand  dollars, 
or  with  intent  to  hinder  or  delay  the  other  creditors  of  Hogle, 
was  for  the  jury  to  determine,  under  proper  instructions  from 
the  court.  The  instructions  of  the  court  have  not  been  brought 
tip,  and  it  must  therefore  be  assumed  that  they  were  in  all  re- 
spects consistent  with  the  law  of  the  case. 

Upon  the  evidence  alone,  either  in  respect  to  the  question  of 
fraudulent  intent  or  the  immediate  delivery  of  ihe  crop  when 
harvested,  we  cannot  disturb  the  verdict. 

Order  denying  a  new  trial  aflBrmed. 

Rhodes,  J.,  did  not  express  an  opinion. 


Replevin,  wuen  It  Lues,  and  Nature  of  Aonoir  of:  Otemm  ▼•  MeniH  91 
Am.  Dec.  42S,  and  cases  oolleoted  in  note  432. 

New  Trial,  Error  in  ADMrrnNo  or  Refubivo  EviDXiroB  am  ground  Cor: 
JCtrU  v.  Laufaon,  74  Am.  Deo.  233;  Winkley  v.  Forge,  66  Id.  717,  720,  note; 
the  admission  of  immaterial  testimony  which  works  no  injiiry  is  not  snffi* 
•cient  groand  for  a  new  trial:  Winona  etc  B.  B,  Co,  v.  Waldron,  88  Id.  100| 
«nd  newly  discorered  evidence  is  not  groand  for  a  new  trial,  if  it  woold  not 
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change  or  modify  the  result:  Teal  v.  State,  68  Id.  482;  ileCftiil^T.  Oerkaimr, 
90  Id.  612;  and  see  Lynd  v.  Picket,  82  Id.  79. 

MoRTOAOis  TO  Secubx  ExiSTnio  Debt  and  Futubs  AinrAiioia»  Valid- 
ITT  OF:  Cfoogint  v.  OUmoref  74  Am.  Dec  472,  and  oases  collected  in  note  476; 
Ladue  t.  Baibnad  Co.,  87  Id.  769,  and  note  773. 


McCoNXELL  V.  Denver. 

rs&  Calxforvia,  865.1 

DrroR  GOMPAHTZS  iob  Salb  of  Water,  Katubb  of. — Ordinary  nniucor^ 
porated  ditch  companies,  organized  for  the  sale  of  water  to  miners  and 
o^ers,  the  stock  in  which  is  bought  and  sold  at  the  pleasore  of  the  own- 
ers, without  consulting  their  co-owners,  have  some  of  the  incidents  of 
ordinary  partnerships,  but  differ  therefrom,  and  are  more  in  the  nature 
of  tenancies  in  common. 

Mkkbeb  of  Unincorporated  Ditch  Compant  has  No  General  Author- 
mr  by  virtue  of  such  membership  to  bind  the  company  by  his  contracts. 

8(7perintexdent  or  Managing  Agent  of  Unincorporated  Ditch  Ck>M- 
pant  cannot  Bind  the  company^  by  a  promissory  note,  given  for 
materials  used  by  the  company,  unless  authority  to  do  so  is  conferred 
upon  him  by  the  company,  either  expressly  or  by  necessary  implication 
from  his  acts  recognized  by  the  company,  with  full  knowledge  of  the  acts 
at  the  time  of  recognition. 

Members  of  Unincorporated  Ditch  Compant  are  Bound  bt  Note  duly 
authorized  to  be  given  by  its  superintendent  for  materials  before  then 
purchased  by  the  company,  whether  they  were  such  members  when  the 
materials  were  purchased  or  not. 

Person  FcRNisniNc  Materials  to  Unincorporated  Ditch  Company  is 
NOT  Entitled  to  recover  a  deficiency  against  the  members  of  the  com- 
pany, under  an  agreement  for  payment  out  of  the  proceeds  of  the  ditch 
of  the  company,  all  of  such  proceeds  having  been  faithfully  applied  in 
payment. 

Action  on  a  promissory  note  as  follows: — 

*•?  2,600.  CoLOMA,  Juno  7, 1862. 

'*0n  or  before  the  first  day  of  October  next,  the  Coloma 
Canal  Company  promise  to  pay  Samuel  McConnell  and  Com- 
pany the  sura  of  two  thousand  six  hundred  dollars. 

"A.  St.  C.  Denver, 
"Secretary  and  Agent  for  the  Coloma  Canal  Co." 

This  company,  in  the  winter  of  1861-62,  consisted  of  the  de- 
fendants Denver  and  three  others,  and  one  Mrs.  Robinson.  Its 
property  was  a  ditch  for  the  conveyance  of  water,  and  the  in- 
terests were  held  by  the  owners  in  different  proportions,  in 
shares,  represented  by  certificates  of  stock.  For  about  one 
year  prior  to  June  2, 1862,  the  shares  owned  by  Mrs.  Robinson 
had  been  in  the  bands  of  the  defendant  Latham,  as  a  pledge 
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to  Becure  money  she  owed  him,  and  on  the  date  mentioned 
Latham  became  absolute  owner  of  them.  The  defendant  Den- 
ver had  acted  as  superintendent  of  the  company  for  several 
years,  and  at  his  request  the  plaintiflF  and  Samuel  McConnell^ 
who  were  at  the  time  partners,  furnished  lumber  for  the  com- 
pany to  repair  the  flume,  which  had  been  injured  during  the- 
flood  in  the  winter  of  1861-62;  and  at  the  plaintiff's  request, 
Denver  gave  the  note  above  set  out,  on  the  day  of  its  date. 
Several  payments  had  been  made  on  the  note  before  the  com- 
mencement of  this  action  by  the  plaintiff,  who  brought  suit  as 
the  surviving  partner  of  Samuel  McConnell,  who  died  in  1865. 
The  action  was  dismissed  as  to  the  defendant  Latham,  and 
judgment  rendered  against  the  other  defendants,  except  Wei- 
ler,  who  had  not  been  served  with  summons.  The  defendanta 
against  whom  judgment  was  rendered  appealed;  and  the  plain- 
tiff appealed  from  the  portion  of  the  judgment  in  favor  of  the 
defendant  Latham.    Other  facts  appear  in  the  opinion. 

Bowie  and  Catling  for  the  defendants  and  appellants. 
Robert  Robinson^  for  the  plaintiff  and  respondent 

By  Court,  Sawyer,  C.  J.  We  think  the  evidence  insufficient 
to  justify  the  third  finding,  to  the  effect  that  the  defendants 
executed  the  note  upon  which  the  action  is  brought,  by  their 
agent,  Denver,  and  that  said  Denver  had  full  power  and  au- 
thority to  make  and  execute  said  note,  by  virtue  of  his  being 
a  partner  in  and  agent  for  the  company. 

There  is  no  conflict  in  the  evidence  as  to  the  material  facts 
in  the  case,  and  it  shows  that  the  defendants  constituted  one 
of  the  ordinary  unincorporated  ditch  companies  so  common  in 
the  mining  regions,  owning  a  ditch  which  conveyed  water  from 
a  certain  stream  to  a  distant  mine,  for  sale  to  the  miners  for 
mining  purposes.  The  interests  were  held  by  the  owners  in 
different  proportions,  in  shares,  represented  by  certificates  of 
stock,  which  were  bought  and  sold  at  the  pleasure  of  the  own- 
ers, without  consulting  their  co-owners.  The  ordinary  rela- 
tions of  the  stockholders  in  these  associations,  like  those  in  the 
usual  mining  companies,  organized  and  conducted  upon  simi* 
lar  principles,  and  sometimes  called  mining  partnerships,  are 
not  those  of  strict  commercial  partnerships,  but  are  more  in 
ihe  nature  of  tenancies  in  common:  Bradley  v.  Harknesa^  26  Cal. 
77;  SkUlman  v.  Lachmarty  23  Id.  201  [83  Am.  Dec.  96];  Duryea 
V.  BuHy  28  Id.  587;  Abel  v.  Love^  17  Id.  237;  Settembre  v.  Putnam^ 
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30  Id.  493.  Some  of  the  incidents  of  a  partnership  pertain  to 
them,  and  some  of  mere  tenancies  in  common,  but  the  powers  of 
tlie  several  members  by  virtue  of  being  members  are  different 
irout  those  of  commercial  partnerships.  A  member  of  one  of 
these  associations  has  no  general  authority,  by  virtue  of  such 
membership,  to  bind  the  company  by  his  contracts.  Nor  has 
the  managing  agent  any  authority  other  than  that  conferred 
upon  him,  either  expressly  or  by  necessary  implication  from 
his  acts  recognized  by  the  company,  with  full  knowledge  of  the 
acts  at  the  time  of  the  recognition :  SkiUman  v.  Lachmariy  supra. 
The  finding  of  the  court  evidently  resulted  from  overlooking 
this  distinction  between  commercial  partnerships  and  associa- 
tions of  this  character.  The  remarks  of  the  court  in  SkiUman 
v.  Lachmarij  supra^  are  in  point:  ^'  But  there  is  Btill  a  more 
important  objection  to  the  findings  and  judgment  in  this  case. 
There  was  no  evidence  of  any  authority  having  been  given  by 
the  company  or  Lachman  to  Sprout,  a  member  of  the  com- 
pany, and  the  managing  agent  or  foreman,  to  execute  a  prom- 
issory note  in  the  name  of  and  binding  the  company  for  the 
indebtedness  due  the  plaintiff,  or  any  general  authority  to  that 
ofiTect.  In  fact,  several  members,  including  Lachman,  testified 
that  they  never  gave  any  such  authority.  It  is  clear  that  the 
law  does  not,  in  the  case  of  mining  partnerships,  imply  any 
such  authority,  either  to  a  member  of  such  partnership  or  to 
its  managing  agent.  In  this  respect  the  law  is  different  from 
that  of  ordinary  commercial  partnerships.  It  was  clearly  the 
duty  of  the  plaintiff  to  prove  that  the  person  executing  the 
note  in  the  name  of  the  company  had  power  and  authority  to 
do  so.  He  might  have  had  power  to  purchase  the  lumber  for 
the  use  of  the  mine,  but  that  is  very  different  from  authorizing 
him  to  execute  a  note  in  the  name  of  the  company,  bearing 
interest  at  the  rate  of  three  per  cent  per  month." 

So,  in  the  present  case,  there  was  not  only  no  evidence  to 
show  that  Denver  had  express  authority  to  execute  the  note, 
but  it  was  afirmatively  shown  that  he  had  not;  and  it  was  fur- 
ther shown  that  one  of  the  members  at  least,  who  is  defendant, 
had  expressly  declared  to  him  that  he  would  not  consent  to 
the  incurring  of  any  personal  responsibiUty  in  any  form  what- 
ever. The  making  of  notes  was  no  part  of  the  ordinary  busi- 
ness of  the  company,  nor  was  it  a  necessary  incident  to  its 
business,  nor  the  practice  of  the  company  in  conducting  its 
business.  It  owned  a  ditch  and  sold  water,  and  those  who 
managed  it  collected  the  moneys  paid  for  water,  paid  the  va- 
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rlous  expenees  out  of  the  receipts,  and  divided  the  balance 
among  the  owners.  This,  according  to  the  testimony,  was  the 
regular  course  of  its  business  for  a  series  of  years,  from  some- 
where about  1854  down  to  1862,  when  the  note  in  suit'  was 
given.  There  is  nothing  to  show  that  any  authority  was  ever 
given  to  the  managing  agent,  either  expressly  or  by  necessary 
implication,  to  execute  notes,  or  that  any  such  authority  was 
ever  recognized  by  the  stockholders.  Only  two  instances,  be- 
sides the  one  in  question,  of  giving  a  note  by  the  managing 
agent,  are  shown  during  the  whole  existence  of  the  company, 
and  these  two  notes  were  connected  with  the  same  general 
transaction  as  the  one  in  suit;  and,  so  far  as  the  evidence 
shows,  these  were  also  given  without  the  knowledge  or  assent 
of  the  owners,  other  than  the  agent  himself.  The  agent  testi- 
fies that  the  instances  referred  to  are  the  only  ones  that  oc- 
curred during  his  management.  In  the  case  now  in  question^ 
the  agent  also  testifies  that  when  Samuel  McConnell  asked 
him  for  the  note,  he  informed  him  that  he  had  no  authority  to 
execute  one.  He  further  testifies  that  the  arrangement,  in 
fact,  was,  that  the  lumber,  for  which  the  note  was  given,  was 
furnished  for  the  extensive  repairs  of  the  ditch,  made  upon 
the  express  agreement  that  it  was  to  be  paid  for  out  of  the  pro- 
ceeds of  the  sales  of  water;  and  it  appears  that  the  proceeds 
were  all  applied  in  payment.  The  evidence  shows  that  the 
owners,  so  far  as  they  were  informed  upon  the  subject  at  all, 
were  informed  that  this  was  the  arrangement,  and  none  of  them 
knew  of  or  assented  to  the  execution  of  any  note  at  all. 

We  think  the  evidence  not  only  shows  that  there  was  no 
express  authority  given  to  Denver  to  execute  the  note  in  suit^ 
but  also  that  none  can  be  inferred  from  the  general  course  of 
the  business  of  the  company,  or  implied  from  any  authority 
exercised  by  the  agent  with  the  knowledge  or  assent  of  the 
owners.  It  also  appears  that  such  as  expressed  their  views 
positively  refused  to  allow  any  personal  responsibility  to  be 
incurred  in  making  the  large  repairs  required  by  the  damage 
done  by  the  floods  of  1862,  and  that  Samuel  McConnell,  when 
he  took  the  note,  was  expressly  informed  by  Denver  that  he 
had  no  authority  to  execute  it.  The  case  is  clearly  within 
the  decision  of  SkiUman  v.  Lachmauj  23  Cal.  201  [83  Am. 
Dec.  96]. 

Upon  the  findings,  the  judgment  should  have  been  against 
Latham,  as  well  as  the  other  defendants.  The  note  purports 
to  be  the  note  of  the  company,  and  the  third  finding  is,  that 
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Denver  had  authority  to  make  and  execute  the  note.  The 
sixth  finding  is  entirely  consistent  with  the  third,  and  finds 
that  Latham  was  a  member  of  this  company  at  the  time  of 
the  execution  of  the  note  sued  on.  If  he  was  a  member 
when  the  contract  sued  on  was  made,  and  the  contract  was 
executed  by  a  party  duly  authorized,  he  must,  of  course,  be 
bound  by  it,  as  well  as  the  other  members. 

The  judgment  and  order  denying  a  new  trial  must  be  re- 
versed, and  a  new  trial  had;  and  it  is  so  ordered. 

Sanderson,  J.,  being  disqualified,  did  not  participate  in  the 
decision. 


Umincobporatkd  SocixnEs,  Suits  bt  avd  aoainbt:  PMpps  ▼.  Jones,  69 
Am.  Dec  706,  and  note  711. 

MnnNa  Association,  Liabiutixs  of  Mbmbsrs:  Eagle  t.  Bueher,  67  Am. 
Deo.  942. 

VoLuiiTABT  AsaodATioirs^  Natctbb  of,  rra:  Atutin  t.  Searing,  89  Am. 
Dea  665,  and  extended  note  671. 

DiSTIMCnOM    BETWEEN    SUCPLB    PaBTNXHSHIP  AND    INCORPORATED  ASSO- 

CIATION  Pointed  out:  Padjie  B.  R,  ▼.  Hughes,  64  Am.  Deo.  265;  Mdrtm  t. 
Railroad  Co.,  73  Id.  713. 

The  fbincipal  case  is  distinouishsd  in  Jones  ▼.  Clark,  42  CaL  194,  as  a 
ease  in  which  the  note  was  given  contrary  to  the  terms  of  the  oontnct^  and 
had  not  been  xeoogniEed  aa  valid  in  any  way. 


Estate  op  Nerao. 

[85  CALirOBNIA,  <98.] 

Crxdiiob  mat  Sue  his  Debtor,  Who  is  Imfrisonbd  in  State  Prison 
for  a  term  len  than  his  natural  life,  and  may  sahject  the  property  of 
sneh  debtor  to  the  satisfaction  of  his  debt  during  the  term  of  his  impriaon- 
ment. 

Forfeitures  and  Disabilities  Imposed  bt  Coaotosi  Law  upon  persons 
attainted  of  felony  are  unknown  to  the  laws  of  Galifomia;  and  a  convic- 
tion of  felony  is  followed  by  no  consequences  except  such  as  are  declared 
by  statute. 

Pbobate  Court  has  No  Power  to  Appropriate  Share  of  Heir  or 
Devisee  to  the  payment  of  his  debts,  even  though  the  debt  is  in  judg- 
ment, and  the  devisee  is  in  state  prison  under  a  conviction  of  felony.  It 
can  do  no  more  than  pay  the  claims  against  the  estate,  and  distribute 
the  remainder  among  the  heirs  and  devisees. 

One  is  not  Dead  in  Law  who  is  sentenced  for  a  felony  to  the  state  prison 
for  a  term  less  than  his  natural  life,  lliough  his  civil  rights  are  in  some 
matters  suspended,  the  rights  of  his  creditors  are  not  suspended. 

Aixxb  Decree  of  Distribution,  Monet  of  Distributbb  in  Hanxni  of 
ADimilSTRATOB  HAT  BE  GARNISHED  by  a  creditor  of  the  distributee,  or 
may  be  reached  by  proceedings  supplementary  to  execution. 
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Appeal  from  the  probate  court  of  the  city  and  countj  of 
San  Francisco.    The  opinion  states  the  case. 

PatUrsonj  WaUacej  and  SUme^  for  the  appellant 
Felton  and  HitteUy  for  the  respondent. 

By  Court,  Sanderson,  J.  The  case  shows  that  Ellen  Nerae 
died  on  the  11th  of  November,  1863,  leaving  a  last  will  and 
testament,  by  which  she  bequeathed  her  entire  estate  to 
Adrien  Sagiel;  that  after  administration,  there  was  left  of 
the  estate,  in  the  hands  of  the  administrator,  the  sum  of 
<1,320.10,  coming,  by  virtue  of  the  will,  to  Sagiel;  that  on  the 
26th  of  November,  1862,  Sagiel  was  convicted  of  a  felony,  and 
€entenced  to  imprisonment  in  the  state  prison  for  the  term  of 
fifteen  years,  and  that  he  is  now  in  the  state  prison  under  and 
by  virtue  of  said  sentence;  that  on  the  eighth  day  of  April, 
1867,  one  Knox  recovered  a  judgment  against  Sagiel  for  th« 
«um  of  five  hundred  dollars  and  costs,  which  he  afterwards 
assigned  to  one  Clark,  who  is  the  appellant  in- this  case;  that 
on  the  13th  of  March,  the  administrator  petitioned  the  probate 
court  for  a  decree  of  distribution.  At  the  hearing,  Clark  ap- 
peared and  presented  his  judgment,  duly  authenticated,  and 
petitioned  the  court  to  apply  so  much  of  the  money  coming  to 
Sagiel  as  would  be  required  for  that  purpose  to  the  payment 
and  satisfaction  of  his  claim. 

The  court  denied  the  petition  of  the  appellant,  and  directed 
the  money  to  be  paid  to  Sagiel  upon  the  termination  of  his 
imprisonment,  either  by  pardon  or  by  the  expiration  of  the 
term. 

It  is  suggested  by  counsel  that  the  denial  of  appellant's 
petition  was  founded  in  part  by  the  court  below  upon  section 
145  of  the  act  in  relation  to  crimes  and  punishments,  which 
provides  that  a  "  sentence  of  imprisonment  in  the  state  prison 
for  a  terra  less  than  life  suspends  all  civil  rights  of  the  per- 
sons so  sentenced  during  the  term  of  imprisonment,  and  for- 
feits all  public  offices  and  all  private  trusts,  authority,  and 
power;  and  the  person  sentenced  to  such  imprisonment  for 
life  shall  thereafter  be  deemed  civilly  dead." 

By  this  provision  of  the  statute,  the  civil  rights  of  Sagiel 
were  suspended  during  the  term  of  his  imprisonment,  except 
as  hereinafter  stated;  but  the  civil  rights  of  Knox  and  Clark 
were  not  suspended.  The  former  had  a  right  to  sue,  and  the 
latter  has  a  right  to  subject  the  property  of  Sagiel  to  the  satis- 
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faction  of  his  judgment;  for  the  sentence  worked  no  forfeiture 
•of  Sagiel's  estate. 

The  forfeitures  and  disabilities  imposed  by  the  common 
law  upon  persons  attainted  of  felony  are  unknown  to  the  laws 
of  this  state.  No  consequences  follow,  except  such  as  are  de- 
<^lared  in  the  section  to  which  we  have  referred.  If  the  con- 
vict be  sentenced  for  life,  he  becomes  civUiter  mortuuSy  or  dead 
in  law,  in  respect  to  his  estate,  as  if  he  was  dead  in  fact.  If^ 
however,  he  be  sentenced  for  a  term  less  than  life,  his  civil 
rights  are  only  suspended  during  the  term,  and  he  forfeits 
only  all  public  offices  and  private  trusts,  authority,  and 
power. 

What  power  he  may  retain  over  his  estate,  or  how  the  same 
is  to  be  cared  for  during  his  imprisonment,  it  is  unnecessary 
to  consider  for  the  purposes  of  the  present  case,  or  what  is  to 
be  considered  as  the  full  eflFect  of  the  "  suspension  "  for  which 
the  statute  provides.  In  New  York,  it  is  piovided  that  a  per- 
son imprisoned  in  the  state  prison  for  a  term  less  than  life 
shall  be  deemed  to  be  an  absconding  debtor,  and  be  dealt 
with  according  to  the  provisions  of  the  statute  in  relation  to 
that  class  of  persons.  So  far  as  we  are  advised,  there  has 
been  no  legislation  upon  the  subject  in  this  state,  except  the 
xict  of  May  6,  1862  (Stats.  1862,  p.  596),  concerning  convey- 
4inces,  by  which  persons  confined  in  the  state  prison  are 
allowed  to  make  deeds  and  other  instruments  in  the  mode 
there  prescribed,  with  the  like  force  and  eflFect  as  if  they  were 
not  so  confined. 

There  being,  then,  no  special  mode  provided  by  which 
creditors  can  reach  the  property  of  persons  confined  in  the 
state  prison  for  a  term  less  than  life,  and  subject  it  to  the 
satisfaction  of  their  claims,  it  follows  that  they  must  have 
precisely  the  same  means  which  they  have  in  other  cases. 
The  mode  attempted  in  this  case,  however,  is  unauthorized, 
so  far  as  we  are  advised,  by  any  provision  of  law.*  Under  the 
probate  act,  the  probate  court  can  do  no  more  than  pay  the 
claims  against  the  estate,  and  distribute  the  remainder  among 
the  heirs  and  devisees,  or  direct  the  administrator  to  do  so. 
It  has  no  power  to  appropriate  the  share  of  an  heir  or  devisee 
to  the  payment  of  his  debts.  That  would  be  to  administer 
upon  his  estate  before  he  is  dead  in  law  or  fact.  The  only 
ground  upon  which  that  court  could  take  possession  of  Sagiel's 
money  and  apply  it  to  the  payment  of  Clark's  judgment, 
frould  be  that  Sagiel  is  dead  in  law  or  in  fact.    As  we  have 
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seen,  he  is  neither  dead  in  law  nor  in  fact.    The  probate  court 
pays  the  debts  of  the  dead,  and  not  of  the  living. 

Counsel  seem  to  be  under  the  impression  that  there  is  na 
other  way  to  reach  the  money  in  question,  and  therefore  that 
the  mode  attempted  must  be  allowed;  and  in  support  of  that 
proposition,  we  are  cited  to  cases  which  hold  that  money  in 
the  hands  of  the  ofiScers  of  the  law  cannot  be  reached  by  at- 
tachment 

It  may  be  conceded  that  prior  to  a  decree  of  distribution 
the  money  in  the  hands  of  an  administrator  cannot  be  reached 
by  attachment  or  execution  against  the  creditors,  heirs,  or 
devisees  of  the  estate.  If  it  be  so,  Clark  is  no  worse  off  than 
he  would  be  if  Sagiel  was  out  of  prison,  instead  of  in  it. 
But  we  do  not  consider  that  the  rule  in  question  holds  good 
after  the  decree  of  distribution  has  been  made.  By  the  decree 
each  share  is  finally  and  definitely  ascertained,  and  a  cause 
of  action  thereafter  exists  against  the  administrator  in  favor 
of  the  distributee,  and  we  are  unable  to  perceive  why,  on  the 
score  of  public  policy,  or  anything  else,  the  money  thus  judi- 
cially determined  to  be  due  from  the  administrator  to  the  dis- 
tributee should  not  be  within  the  reach  of  the  creditors  of  the 
latter.  We  are  aware  that  at  an  early  day  the  contrary  was 
held  in  some  states,  —  Massachusetts,  Connecticut,  Maine,  and 
Arkansas.  But  in  some  of  them  the  rule  has  been  changed 
since  by  statute.  It  was  held  as  indicated  by  us,  however,  in 
New  Hampshire,  Vermont,  Delaware,  Missouri,  and  Alabama: 
Drake  on  Attachment,  sees.  492  et  seq.  We  consider  it  clear 
that  after  distribution  has  been  decreed  an  executor  or  admin- 
istrator may  be  garnished,  or,  if  judgment  has  been  already 
obtained  against  the  distributee,  that  the  money  in  their  hands 
may  be  reached  by  execution  or  proceedings  supplementary 
thereto:  Practice  Act,  sees.  238  et  seq. 

Upon  the  question  first  considered  by  us,  the  following 
authorities  are  more  or  less  in  point:  1  Chitty's  Crim.  Law, 
724;  Foster's  Crim.  Law,  61-63;  Banysier  v.  Tniaeelf  Cro.  Eliz. 
516;  Vin.  Abr.,  tit.  Attainder;  Ramsay  v.  McDonald^  1  Wm. 
Black.  30;  S.  C,  1  Wils.  217;  Dunham  v.  Drake,  1  N.  J.  L. 
315;  Coppin  v.  Gunner,  2  Ld.  Raym.  1578;  Harvey  v.  Jacob,  1 
Barn.  &  Aid.  159;  Barrett  v.  Power,  25  Eng.  L.  &  Eq.  524;  Plai-- 
ner  v.  Slierwood,  6  Johns.  Ch.  118;  Davis  v.DuffieyS  Bobw.  617* 

Judgment  affirmed. 

Rhodes,  J.,  expressed  no  opinion. 
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Probate  Courts,  Jurisdiction  of:  Liuk  v.  BirdwelU  73  Am.  Bee.  242; 
At^rtws  V.  Avory,  73  Id.  355,  and  note  36(5;  Root  v.  i/c/Vrrin,  75  Id.  49,  and 
note  61;   Ort'jory  v.  Taber,  79  Id.  219;  EMaU  </  Harlan^  85  Id.  58;  In  re 
WiU  qf  WarJUld,  83  Id.  49. 

Attachment  ob  Garnishment  ov  Funds  in  Hands  of  Trustee:  Qtwim 
▼.  Lewi8j  87  Am.  Deo.  5G3.  Admiiustrator  may  be  gamiahed  for  aom  in  bit 
hands,  which  on  a  aetUement  he  has  been  adjudged  to  pay  over:  Richards  t. 
QriggBy  57  Id.  24a 


POLACK   V.    PlOCHB. 

(35  California,  416.] 

Tenant's  Qeneral  Covenant  to  Repair  Demised  Premises  Binds  Him 
nnder  all  drtnimstances,  even  thongh  the  injury  prooeeda  from  the  act 
of  God,  from  the  elements,  or  from  the  act  of  a  stranger;  and  if  he  do- 
aires  to  relieve  himself  from  liability  for  injuries  resulting  from  any 
cause  whatever,  he  must  except  them  from  the  operation  of  his  cove- 
nant. 

Acts  of  God,  in  Legal  Sense,  are  Those  Acts  which  do  not  happen 
through  human  agency,  as  storms,  lightnings,  and  tempests. 

Elements  are  Means  throuoh  Which  God  Acts,  and  "damages  by  the 
elements  "  are  damages  by  the  act  of  God. 

Injurt  to  Demised  Premises  bt  Water  is  not  Act  of  God  or  of  Ele- 
ments, where  the  embankment  of  a  natural  reservoir,  which  is  filled 
with  water  by  unusual  rains,  is  broken  by  a  stranger,  and  the  injury 
thus  results;  and  the  tenant  is  bound  to  repair,  even  if  *'  damages  by  the 
elements  or  acta  of  Providence  "  are  excepte<l  from  his  covenants. 

Action  for  damages  for  the  non-performance  of  a  covenant 
to  repair.  The  judgment  was  for  the  defendant,  and  the 
plaintiff  appealed.    The  facts  appear  in  the  opinion. 

Jarboe  and  Harrison^  for  the  appellant 

John  B.  Fellon  and  Theodore  IL  HitteUy  for  the  respondent. 

By  Court,  Sanderson,  J.  This  is  an  action  to  recover 
damages  for  the  non-performance  of  a  covenant  to  repair. 
By  the  terms  of  the  covenant,  **  damages  by  the  elements  or 
acts  of  Providence  "  are  excepted  from  its  operation. 

The  case  was  tried  by  the  court  below  without  a  jury,  and 
has  been  brought  here  upon  the  findings  only,  it  being  claimed 
that  the  conclusions  of  law,  which  were  in  favor  of  the  defend- 
ant, are  erroneous. 

The  facts  upon  which  the  case  turns  were  found  by  the 
court  below  substantially  as  follows:  During  the  term  the  de- 
mised premises  were  damaged  to  the  amount  of  six  thousand 
dollars  by  "a  torrent  of  water  overflowing  and  sweeping 
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through  "  them.  The  torrent  was  produced  by  the  accumula- 
tion of  waters  from  the  unusual  rains  of  1862,  which  were  col- 
lected in  a  natural  reservoir  in  the  vicinity  of  the  premises, 
upon  lands  of  some  other  person  than  the  plaintiff  or  defend- 
ant, and  separated  from  the  demised  premises  by  lands  in  the 
possession  of  and  belonging  to  persons  other  than  the  plaintiff 
or  defendant.  In  ordinary  seasons,  the  natural  embankment 
of  the  reservoir  was  sufficient  to  confine  the  water,  or  to  prevent 
it  from  overflowing  or  breaking  through,  but  was  not  sufficient 
for  that  purpose  in  the  winter  of  1862,  which  was  remarkable 
for  extraordinary  rains  and  floods.  Prior  to  the  torrent  which 
caused  the  damages  in  question,  however,  the  embankment 
had  been  strengthened  by  the  labor  of  the  adjacent  land- 
owners, among  whom  was  the  defendant,  so  as  to  make  it  suf- 
ficient to  withstand  even  the  rains  and  floods  of  that  winter; 
but  "  some  person  or  persons  unknown  to  the  defendant,  and 
without  his  knowledge  or  consent,  interfered  with  the  natural 
embankment  of  the  reservoir,  and  through  their  agency  and 
their  interference  the  embankment  was  made  to  give  way,  and 
the  whole  body  of  watet*  in  the  reservoir  was  suddenly  precipi- 
tated upon  the  premises,"  causing  the  damages  in  question. 

A  general  covenant  to  repair  is  binding  upon  the  tenant 
under  all  circumstances.  If  the  injury  proceeds  from  the  act 
of  a  stranger,  from  storms,  floods,  lightning,  accidenUil  fire,  or 
public  enemies,  he  is  as  much  bound  to  repair  as  if  it  came 
from  his  own  voluntary  act.  Such  has  been  the  settled  rule 
since  the  time  of  Edward  III.:  2  Piatt  on  Leases,  186,  187, 
and  cases  there  cited.  If  the  tenant  desires  to  relieve  himself 
from  liability  for  injuries  resulting  from  any  of  the  causes 
above  enumerated,  or  from  any  other  cause  whatever,  he  must 
take  care  to  except  them  from  the  operation  of  his  covenant: 
Id.  So  the  defendant  in  the  present  case  is  liable,  unless,  in 
the  language  of  the  exception  contained  in  this  covenant,  the 
damages  were  caused  by  "  the  elements  or  the  acts  of  Provi- 
dence." 

What  acts  are  to  be  regarded  in  the  legal  sense  as  "  acts  of 
God  "  is  well  settled.  Upon  that  question  the  case  of  Forward 
v.  Pittard,  1  Term  Rep.  27,  is  a  leading  authority.  The  plain- 
tiff's goods,  while  in  the  possession  of  the  defendant  as  a  com- 
mon carrier,  were  destroyed  by  fire  not  caused  by  lightning  or 
the  negligence  of  the  defendant.  The  question  was,  whether 
the  fire  was,  in  the  legal  sense,  caused  by  the  '^  act  of  Ood." 
The  court  of  king's  bench  ruled  that  it  was  not^  and  Lonl 
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Mansfield  said:  "  Now,  what  is  the  act  of  God?  I  consider  it 
to  mean  something  in  opposition  to  the  act  of  man;  for  every- 
thing is  the  act  of  Grod  that  happens  by  his  permission;  every- 
thing  by  his  knowledge;  ....  such  acts  as  could  not  happen 
by  the  intervention  of  man,  as  storms,  lightnings,  and  temp- 
ests." To  the  same  effect  are  all  the  cases:  Mc Arthur  v.  Sears^ 
21  Wend.  190;  Ewart  v.  Street,  2  Bail.  157;  Fish  v.  Chapman, 
2  Ga.  349  [46  Am.  Dec.  393];  Merntt  v.  Earle,  29  N.  Y.  115; 
Turner  v.  Tuolumne  Water  Co.^  25  Cal.  403.  The  expression 
excludes  the  idea  of  human  agency,  and  if  it  appears  that  a 
given  loss  has  happened  in  any  way  through  the  intervention 
of  man,  it  cannot  be  held  to  have  been  the  act  of  God,  but 
mnst  be  regarded  as  the  act  of  man. 

Can  a  different  rule  be  applied  to  the  interpretation  of  the 
expression  "  the  act  of  the  elements  "?  Is  it  more  comprehen- 
sive than  the  former?  Does  it  include  acts  which  the  former 
does  not?  The  answer  is  not  material  to  the  present  purpose; 
for  be  that  as  it  may,  for  the  purpose  of  determining  the  cause 
of  a  particular  event,  the  same  test  must  be  resorted  to  in  the 
one  case  as  in  the  other.  If  an  act  to  which  human  agency 
has  in  any  way  contributed  cannot  be  considered  as  the  act  of 
God,  but  must  be  held  to  be  the  act  of  man,  how  does  it  be- 
come less  the  act  of  man  if  we  substitute  the  elements  in  the 
place  of  God?  The  elements  are  the  means  by  which  God 
acts,  and  we  are  unable  to  perceive  why  "  damages  by  the 
elements "  and  ''  damages  by  the  acts  of  God  "  are  not  con- 
vertible expressions  in  the  law  of  leases. 

The  act  could  not  have  happened  in  the  one  case  more  than 
in  the  other,  had  not  the  agency  of  man  intervened.  It  fol- 
lows that  before  an  act  can  be  considered  the  act  of  the  ele- 
ments, it  must  appear  that  no  human  agency  intervened,  for 
if  it  did,  the  elements  cannot  be  regarded  as  the  cause,  but 
only  as  the  means.  Had  the  waters  in  question  broken 
through  the  embankment  of  the  natural  reservoir  in  which 
they  had  accumulated  without  the  agency  of  man,  the  loss 
would  have  fallen  within  the  exception  contained  in  the  de- 
fendant's covenant.  The  case  shows,  however,  that  they 
would  not  have  broken  through  the  embankment  but  for  the 
help  of  man.  The  damages  in  question  were,  therefore,  caused 
by  the  act  of  some  stranger.  Against  the  acts  of  strangers,  the 
defendant  might  have  protected  himself  by  excepting  them 
from  the  operation  of  his  covenant.  Not  having  done  so,  how* 
ever,  he  is  liable,  as  we  have  seen,  by  force  of  his  covenant. 


1 18  PoLACK  V.  PiocnE.  [CaL 

Upon  the  findings,  the  plaintiff  is  entitled  to  judgment  for 
the  sum  of  six  thousand  dollars.  The  judgment  is  therefore 
reversed,  and  the  court  below  directed  to  enter  a  judgment  for 
the  sum  of  six  thousand  dollars,  together  with  the  costs  below 
and  here. 


Phbasb  "Act  oy  God"  DBnirxD  akd  Exflauted:  Tra$uiporiatitm  Co,  ▼. 
Tiers,  64  Am.  Dec.  394,  and  note  412;  Steele  ▼.  McTyer,  70  Id.  516;  Ha^ 
y.  Kennedy,  80  Id.  G27;  Head  T.  SpatUding,  86  Id.  426;  the  ezpreasion  ex- 
cludes all  human  agency:  MerriU  v.  Earle,  86  Id.  292;  MkhcuU  v.  New  Tork 
Cent  R.  R.  Co.,  86  Id.  415;  Ferguason  v.  Brenl,  71  Id,  582. 

Act  or  Ood  will  Excuse  Non-pebforuance  of  Dutt  Created  bt.Law, 
but  not  of  one  created  by  contract:  ScJtool  District  ▼.  Dauchy,  68  Am.  Dec. 
371,  and  see  note  375;  Mizell  v.  BumeU,  69  Id.  744,  and  note  749. 

Tenant  Takes  Risk  of  Futcre  Condition  of  Prebusxs  Leased  and  is 
BotTND  to  Keep  Them  in  Repair,  in  the  absence  of  any  special  agreement 
on  the  subject:  lAbbey  v.  Tolford,  17  Am.  Dec  229,  and  see  note  230. 

Extent  of  Lessee's  Liabilttt  under  Covenant  to  Keep  Demised 
Premises  in  Repair,  and  redeliver  them  at  the  expiration  of  his  tenn  in 
as  good  condition  as  when 'received:  Abhy  v.  BiUttps,  72  Am.  Dec  143»  and 
note  148;  Hotoeih  v.  Anderson,  78  Id.  538. 

Liabilitt  of  Landlord  and  Tenant  Respectivelt  for  nnisanoes  or  in- 
juries from  failure  to  repair:  City  of  Lowell  v.  SpatUding,  50  Am.  Deo.  775, 
and  extended  note  776;  Hayden  v.  Bradley,  66  Id.  421. 

Covenants  of  Tenant  to  Pat  Rent  and  of  Landlord  to  Repair  or 
make  improvemeulSy  whether  dependent  or  independent:  Luwn  v.  Oage,  87 
Am.  Dec.  233,  and  note  on  subject  237. 

Covenants  to  Repair.  —  By  Landlofd,  —  It  is  a  well-established  rule  at 
common  law  that,  in  the  absence  of  any  agreement  to  keep  leased  premises 
in  repair,  a  landlord  is  under  no  legal  obligation  to  his  tenant  to  do  so:  Dttf- 
ton  V.  Oerrish,  9  Cuah.  242;  Royce  v.  Guggenheim,  106  Mass.  201;  Howard  v. 
DoolitHe,  3  Duer,  464;  J&ffe  v.  Barteau,  56  N.  Y.  398;  S.  C,  15  Am.  Rep. 
438;  Joknson  v.  OppenhHm,  55  N.  Y.  280,  289;  Loupe  v.  Wood,  51  Cal.  586; 
ScoU  V.  Simons,  54  N.  H.  430;  Rogan  v.  Doehery,  23  Mo.  App.  313;  Deulsch 
V.  Aheles,  15  Id.  398;  SvUon  v.  Temple,  12  Mees.  &  W.  52;  Hart  v.  Windaor, 
12  Id.  68;  Carstairs  v.  Taylor,  L.  R.  6  Ex.  217;  and  the  tenant  has  no 
remedy  against  the  landlord  for  suffering  the  premises  to  get  out  of  repair, 
unless  the  latter  has  agreed  to  keep  them  in  repair:  Doupe  v.  Gemn,  45  N.  Y. 
119;  S.  C,  37  How.  Pr.  1;  6  Am.  Rep.  47;  McAlpin  v.  Powell,  70  N.  Y. 
126;  Edwards  v.  Railroad  Co.,  98  Id.  245;  Bowe  v.  HunJdng,  135  Mass.  380; 
S.  C,  46  Am.  Rep.  471;  Cole  v.  McKey,  66  Wis.  600;  S.  C,  57  Am.  Rep. 
293;  Joyce  v.  De  Giverville,  2  Mo.  App.  596;  Wehrman  v.  Priest,  12  Id.  577; 
Brewster  v.  De  Fremery,  33  Cal.  341;  Weinsteine  v.  Harrison,  66  Tex.  546; 
S.  C,  1  S.  W.  Rep.  626;  Mullen  v.  Rainear,  45  N.  J.  L.  520.  Nor  is  it  in 
the  power  of  the  tenant  to  make  repairs  at  the  expense  of  his  landlord,  un- 
less there  be  a  special  agreement  between  them  authorizing  him  to  do  sc 
The  tenant  takes  the  premises  for  better  or  for  worse,  and  cannot  involve  the 
landlord  in  expense  for  repairs  without  his  consent:  Mur^ford  v.  Brown,  6 
Cow.  475;  S.  C,  16  Am.  Dec  440;  RfitilAM  v.  Mount,  4  Robt  553;  Morris  v. 
Txllstm,  81  IlL  607;  Clark  v.  Babexk,  2S  Mich.  164;  Handrdkan  v.  (ySooQam^ 
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45  Iowa,  298;  ElRoU  ▼.  AOxn,  45  N.  H.  30;  WUhey  t.  MaOeufi,  02  K.  T. 
^12;  Purcdl  ▼.  Engiiah,  86  Ind.  34;  S.  C,  41  Am.  Bep.  256;  Lucas  ▼.  CouXUr, 
104  In(i  81;  Colbeck  ▼.  (»rrf&f9  Co.,  L.  R.  1  Q.  B.  D.  234;  and  the  role  has 
l^een  extended  to  portions  of  the  premiaes  not  expressly  demised  to  the  ten* 
ant,  but  which  art  necessary  for  his  nse  or  protection,  — as,  for  instance,  the 
<ommon  roof:  Krueger  v.  Ferrant,  29  Minn.  .S85;  S.  C,  43  Am,  Rep.  223; 
and  sec  Wilkiiuon  v.  Clauttm,  29  Minn.  91;  Walker  v.  CfUbert,  2  Robt  214. 
And  where  the  lessee  holds  nnder  a  lease  containing  a  covenant  on  his  part 
to  keep  the  premises  in  repair,  he  cannot  enforce  a  mere  verbsl  promise  of 
the  landlord  to  make  repairs,  since  the  promise  merges  in  the  written  lease: 
Wilson  V.  Detn,  74  N.  Y.  631;  KabuM  v.  FroU,  18  Jones  k  8.  72;  Hartford 
€tc  SUamboai  Co,  v.  Mayor  etc,,  12  Hnn,  650;  8.  C,  78  N.  Y.  1 ;  lAhbey  v.  7W- 
Jbrd^  48  Me.  316;  Walker  v.  OiVbert,  2  Robt  214.  Nor  can  the  lessee  avail 
himself  of  the  fact  that  his  lessor  holds  as  trustee  nnder  the  provisions  of  a 
will,  which  directs  him  to  keep  the  demised  premises  in  repair,  although  the 
lease  in  terms  is  made  subject  to  the  provisions  of  the  will:  Wheeler  v.  Crauh 
Jbrd,  86  Pa.  St.  327.  And  a  mere  promise  by  the  landlord  to  repair,  based 
alone  upon  the  tenant's  agreement  not  to  abandon  the  demised  premises  be- 
fore  the  end  of  his  term,  is  without  consideration,  and  cannot  be  enforced: 
UhUn  V.  Miller,  78  Ky.  371;  Proctor  v.  Keith,  12  B.  Mon.  252;  and  see  SpeckeU 
V.  Sax,  1  E.  D.  Smith,  253.  The  landlord  may,  however,  bind  not  only  him- 
self, but  the  reversioner,  by  an  express  covenant  to  make  repairs  to  the  de- 
mised premises:  Allen  v.  Culver,  3  Denio,  284;  Demarest  v.  Willard,  8  Cow. 
206.  And  it  was  held  that  the  acceptance  of  a  lease  containing  a  covenant 
that  the  lessee  will  give  up  the  demised  premises  to  the  lessor  at  the  end  of 
the  term  in  as  good  order  and  condition  "as  the  same  now  are  or  may  be  put 
into  by  the  lessor,'*  is  a  sufficient  consideration  for  an  agreement  executed 
and  delivered  by  the  lessor  contemporaneously  with  the  lease,  which  refers 
in  terms  to  the  lease,  and  in  which  the  lessor  binds  himself  to  make  forth- 
-with  certain  repairs  upon  the  premises:  Vass  v.  Wales,  129  Mass.  38.  In 
some  of  the  states  the  matter  is  regulated  by  statute.  Thus,  in  Georgia,  the 
<lnty  of  keeping  demised  premises  in  repair  is  on  the  landlord,  in  the  ab- 
sence of  any  covenant  on  the  subject:  Leiais  v.  CMsholm,  68  Ga.  40.  8o,  in 
California,  it  is  the  duty  of  the  landlord  to  repair  upon  notice:  Cal.  Civ. 
Code,  sec  1942;  Van  Every  v.  Ogg,  69  CaL  663;  and  under  such  provisions, 
the  failure  of  the  landlord  to  repair  entitles  the  tenant  either  to  quit  the 
possession  or  to  repair  at  the  landlord's  expense:  Johnson  v.  OppenAcim,  65 
N.  Y.  280;  8L  MiehaeTs  P.  E.  Church  v.  Behrens,  13  Daly,  648;  Cofeman  v. 
Haight,  14  La.  Ann.  664;  Dak.  Civ.  Code,  sec.  1115.  Under  the  Dakota 
statute,  the  lessor  of  a  building  intended  for  the  occupation  of  human  beinga 
must,  in  the  absence  of  an  agreement  to  the  contrary,  keep  the  premises  in 
repair:  Civ.  Code,  sec  1114;  but  a  landlord  who  rents  the  cellar  and  first 
story  of  a  bnilding  in  a  store  block  is  not  bound  to  keep  the  same  in  repair, 
in  tiie  absence  of  an  agreemaut  in  the  lease,  as  the  property  leased  in  not 
**a  building  intended  for  the  occupation  of  human  beings, "within  the  mean- 
ing of  the  statute:  EdnUeon  v.  Aslesen,  27  N.  W.  Rep.  82  (Sup.  Ct.  Dak.). 

Under  Cfeneral  Covenant  on  the  part  of  the  landlord  to  repair,  he  is  bound 
not  only  to  keep  the  premises  in  repair,  but  to  put  them  in  that  condition: 
Ward  V.  KeUey,  38  N.  Y.  80;  compare  Tfumaa  v.  Kmgnland,  12  Daly,  316. 
And.  if  the  premises  were  let  for  a  particular  purpose,  he  is  bound,  under  his 
covenant  to  repair,  to  put  them  in  such  a  state  of  repair  as  the  business 
requires:  Myers  v.  Bums^  33  Barb.  401;  8.  C,  35  N.  Y.  269;  but  his  cove, 
iiant  to  repair  extends  only  to  buildings  already  conatmcted,  unless  pro* 
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Tiflioa  is  otherwise  msde  in  the  lease:  ComUh  ▼.  Cli^e,  3  HnrL  k  C.  446;. 
Loader  v.  Kemp,  2  Car.  &  P.  675.  And  if  the  tenant  enters  and  continues 
in  possession  until  the  end  of  the  term,  he  thereby  waives  any  claim  for  dam- 
ages arising  from  the  lessor's  failure  to  fulfill  a  condition  of  the  lease  that^ 
he  would,  at  its  commencement,  put  the  premises  in  repair:  Chadwick  ▼. 
Woodward,  13  Abb.  N.  G.  441;  WilliameonY.  Miller,  55  Iowa,  86;  Parlxrv. 
Palmer,  4  Bam.  k  Aid.  387.  But  when  the  landlord  agrees  to  repair  before 
a  certain  day,  which  does  not  arrive  until  after  the  term  begins,  entry  by 
the  tenant  does  not  operate  as  a  waiver,  and  if  the  repairs  are  not  made  at 
the  time  agreed,  the  tenant  may  abandon  the  premises,  and  is  not  chargeable 
with  rent  for  the  time  actually  occupied:  Kieman  v.  Oermain,  61  Miss.  498^ 
and  see  Sparks  v.  BasaeU,  17  Jones  &  8.  270.  If  no  time  is  specified  when 
the  repairs  shall  be  made,  the  law  will  presume  that  they  are  to  be  made  in 
a  reasonable  time:  Lunn  v.  Oa^,  37  111.  19;  and  a  notice  to  perform  from 
the  tenaut  is  requisite  to  put  the  landlord  in  default:  Oerxebeh  v.  Lord,  33- 
N.  J.  L.  240;  Favrot  v.  Mettkr,  21  La.  Ann.  220;  Nwfitet  v.  CromweU^  64 
N.  C.  1;  WolcoU  V.  Sullivan,  6  Paige,  117;  Walker  v.  Oilhert,  2  Robt.  221. 
Thus  a  covenant  in  a  lease  of  the  upper  part  of  a  building,  on  the  part  of  the 
lessor,  to  put  and  keep  the  roof  in  good  repair,  is  to  be  construed  as  meaning 
that  the  lessor,  whenever  notified  that  the  roof  needs  repairs,  will  cause 
them  to  be  made,  and  does  not  render  him  liable  for  losses  occurring  from  a 
want  of  repairs  of  which  he  was  not  notified,  and  had  no  knowledge:  Thomas 
V.  Kingaland,  12  Daly,  315.  It  has,  however,  been  held  that  the  lessee  has 
an  action  on  the  lessor's  covenant  to  repair  without  previous  notice  of  want 
of  repair,  especially  if  the  lease  contains  a  covenant  that  the  lessor  may 
enter  "to  view  and  make  improvements":  Hayden  v.  Bradley,  6  Gray,  425;. 
S.  G.,  66  Am.  Dec.  421.  But  without  notice  to  repair,  the  landlord  is  not 
liable  upon  his  covenant  to  repair  for  injuries  to  a  stranger  in  consequence 
of  a  want  of  repair  while  the  latter  is  upon  the  premises  by  invitation  of  the 
tenant:  Ploen  v.  Staff,  9  Mo.  App.  309.  If  the  landlord  unreasonably  ne* 
gleets  to  make  the  repairs  after  notice  to  do  so,  the  tenant  may  make  them, 
and  charge  the  expense  to  the  landlord:  Buck  v.  Rogers,  39  Ind.  222;  WeaUr' 
meir  v.  Street,  21  La.  Ann.  714;  Diggs  v.  Maury,  23  Id.  59;  and  see  Blot^  v. 
Ebner,  54  Ind.  544;  but  he  is  not  bound  to  do  so,  and  may  recover  as  dam- 
ages for  the  breach  of  covenant  the  value  of  the  use  of  any  portion  of  the 
premises  during  the  time  it  is  rendered  untenantable  because  of  failure  to 
make  the  repairs:  Hexter  v.  Knox,  63  N.  Y.  561;  and  see  Arnold  v.  Clark, 
13  Jones  &  S.  256;  Cook  v.  Soule,  56  N.  T.  420.  Where  the  lease  reserves 
to  the  lessor  the  right  to  enter  to  make  repairs,  he  is  not  liable  in  damages 
for  interrupting  the  lessee's  business,  or  otherwise,  in  the  exercise  of  such 
right,  unless  it  is  shown  that  it  was  done  wantonly,  unsk  ill  fully,  or  negli- 
gently: Turner  v.  McCart/iy,  4  E.  D.  Smith,  247;  White  v.  Mealio,  5  Jones  & 
S.  72;  Bonneeaxe  v.  Beer,  21  La.  Ann.  531.  And  it  is  held  that  the  right  of 
entry  to  make  repairs  for  the  protection  of  the  reversion  is  one  of  the  inci- 
dents of  the  relation  of  landlord  and  tenant  vested  in  the  former:  Sutshacher 
▼.  Dickie,  51  How.  Pr.  500;  SmiHi  ▼.  Kerr,  33  Hun,  567;  and  see  Olkkanf  v. 
Maurer,  75  111.  289;  S.  G.,  20  Am.  Rep.  238.  And  the  entry  of  the  landlord 
to  repair  for  the  benefit  of  the  tenant  is  not  an  eviction:  Peterson  v.  Edmon' 
son,  5  Harr.  (Del.)  378.  If  the  lessor  covenants  to  "rebuild"  in  case  the 
premises  demised  shall  be  burned,  he  is  only  bound  to  restore  them  to  the 
state  in  which  they  were  when  he  let  them,  and  not  to  rebnild  any  additional 
parts  which  may  have  been  erected  by  the  tenant:  Loader  ▼.  Ken^  2  Car.  & 
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p.  375.    See,  as  to  the  rule  of  damages  for  breach  of  covenant  to  rebnild^ 
Oaruon  v.  Tifft,  71  N.  Y.  48. 

By  Tenant.  —  There  is  in  every  lease,  unless  excluded  by  the  operation  of 
some  express  covenant  or  agreement,  an  implied  obligation  on  the  part  of  the 
lessee  to  so  use  the  property  as  not  unnecessarily  to  injure  it.  This  implied 
obligation  is  part  of  the  contract  itself,  as  much  so  as  if  incorporated  into  it 
by  express  language;  and  it  results  from  the  relation  of  landlord  and  tenant 
between  the  parties  which  the  contract  creates:  Hoi  ford  v.  DurmeU,  7  Mees. 
k  W.  352;  United  States  v.  Bostwick^  94  U.  S.  66.  It  is  not,  however,  an  ob- 
ligation resting  upon  the  tenant  to  repair  generally,  but  only  to  keep  the 
premises  in  as  good  repair  as  he  receives  them,  ordinary  wear  and  tear  and 
accidental  injuries  excepted:  Hughes  v.  Vanstone,  24  Mo.  App.  637;  Foster  v. 
BoU,  6  Mass.  63;  Nave  v.  Berry,  22  Ala.  382;  Lynch  v.  Onondaga  Salt  Co.,  64 
Barb.  558;  Johnson  v.  Dixon,  1  Daly,  178;  Eaglt  v.  Swayze,  2  Id.  140;  T/tcmp- 
son  V.  Am^,  12  Ad.  &  K  476;  HUner  v.  Ege,  28  Pa.  St.  305;  MUler  v.  Shields, 
55  Ind.  71;  Stanley  v.  Agnew,  12  Mees.  &  W.  827.  Thus,  in  the  case  of  build- 
ings, a  tenant  from  year  to  year  is  bound  to  keep  them  wind-and-water  tight, 
in  the  absence  of  any  special  agreement  on  the  subject:  Leach  v.  Thomas^  7 
Car.  &  P.  326.  He  is  bound  to  restore,  for  instance,  doors  and  windows, 
broken  dnring  his  occupancy,  but  is  not  bound  to  make  substantial  and  last- 
ing repairs,  such  as  putting  on  a  new  roof:  DetUscJi  v.  Abeles,  15  Mo.  App.  398; 
nor  is  he  bound  to  rebuild,  when  the  premises  have  accidentally  become  ruin- 
ous or  are  destroyed,  unless  by  express  agreement:  AnworHi  v.  Johnson^  5 
Car.  &  P.  239;  WhUe  v.  Nicholson,  4  Man.  &  G.  95;  S.  C,  4  Scott  N.  R.  707; 
BiagU  V.  Swayze,  2  Daly,  140.  But  it  is  the  duty  of  a  farm  tenant  to  make 
all  needed  current  repairs  on  the  fences,  in  the  absence  of  a  contrary  cove- 
nant. The  implied  duty  to  do  so  grows  out  of  his  occupancy  of  the  land; 
Cheetham  v.  Hampeon,  4  Term  Rep.  318;  Blood  v.  Spaulding,  57  Vt.  422; 
Moulton  ▼.  Moore,  56  Id.  700;  FetUon  v.  Montgomery,  19  Mo.  App.  156. 

The  Tenant*s  LiabiUty  to  Repair  is  usually  fixed  by  express  covenant  in  the 
lease,  and  when  this  is  so,  no  covenant  or  promise  as  to  repairs  can  be  implied: 
S^Standenv.  Chrismas,  10  Q.  B.  135;  Merrill  v.  Frame,  4  Taunt.  329;  Messent 
V.  Reynolds,  3  Com.  B.  194.  A  general  covenant  on  his  part  to  repair  is  satis- 
fied, if  the  premises  are  kept  in  substantial  repair:  Harris  v,  Jones,  1  Moo. 
k  R.  173;  such  covenant  merely  binds  him  to  see  that  the  tenement  does  not 
Bufier  greater  injury  than  the  usual  operations  of  nature  will  cause  to  a  build- 
ing of  its  age  and  condition:  Stanley  v.  Twogood,  3  Bing.  N.  C.  4;  OtUteridge 
V.  Munyard,  7  Car.  &  P.  129;  the  covenant  is  to  be  construed  as  having 
reference  to  the  condition  of  the  premises  at  the  time  when  the  covenant 
begins  to  operate:  Walker  v.  Hatton,  10  Mees.  &  W.  258;  and  see  Mantz  v. 
Ooring,  4  Bing.  N.  C.  451;  Ardesco  Oil  Co.  v.  Richardson,  G3  Pa.  St.  1G2;  Har- 
ris V.  Colloum,  3  Harr.  (Del)  338;  WhUe  v.  Railroad  Co.,  24  N.  Y.  98.  But 
the  tenant  may  bind  himself  to  any  extent  he  pleases  by  express  covenants  in 
hb  lease:  See  Beach  v.  Crain,  2  Id.  86;  and  if  he  enters  into  an  express  and 
onconditional  covenant  to  repair  and  keep  in  repair,  or  to  surrender  the 
premises  in  good  repair,  he  is  liable  for  the  destruction  of  buildings  not  rebuilt 
by  him,  though  the  destruction  may  have  occurred  by  fire  or  other  acdideut: 
P/uUips  V.  Stevens,  16  Mass.  238;  TUden  v.  Tilden,  13  Gray,  103;  Ross  v.  Over- 
ton, 3  Call,  309;  S.  C,  2  Am.  Dec.  552;  ScoU  v.  ScoU,  18  Gratt.  166;  Abby 
V.  BiUups,  35  Miss.  618;  S.  C,  72  Am.  Dec.  143;  Mcintosh  v.  Lorni,  49  Barb. 
550;  Loekrow  v.  Morgan,  58  N.  Y.  635;  Sdimidt  v.  Petiil,  1  McAr.  179;  Ely 
V.  Ely,  80  m.  532;  Hoy  v.  HoU,  91  Pa.  St.  88;  S.  C,  36  Am.  Rep.  659;  and 
sach  loss  does  not  even  stop  the  rent  until  the  building  is  replaced:  Harris  v. 
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/feacbman,  62  Iowa,  411;  Ely  ▼.  Ely,  80  IlL  632;  Lq^  v.  Demiia,  1  £L  ft  K 
474;  Davis  v.  Alden,  2  Oray,  909;  and  under  snch  oorenant  the  tenant  may 
1>c  compelled  to  relmild  in  case  of  total  destraetioa  by  fire,  even  though,  enb- 
«equent  to  the  execution  of  the  lease,  the  fire  limits  of  the  city  in  which  the 
property  is  situated  are  so  extended  that  in  rehnilding  he  must  oonstroct  a 
Tnore  expensive  building  than  the  one  bomed:  Daimd  v.  Ryan^  47  Iowa»  642; 
JIarris  y.  Heackman,  62  Id.  411;  but  see,  contra,  Cordea  ▼.  JHUler,  39  Mich. 
-581;  8.  C,  33  Am.  Rep.  430.  In  some  of  the  states  a  statutory  provision 
requires  that  the  landlord  shall  repair,,  or  rent  shall  cease,  whenever  build- 
ings are  injured  by  fire  without  the  fault  of  the  tenant:  Dorr  v.  HcarknuB^ 
10  AtL  Hep.  400  (N.  J.);  and  see  Lam^pher  v.  OUnn,  33 N.  W.  Hep.  10 (Minn.). 
But  in  the  absence  of  any  such  provision,  if  the  tenant  desires  to  protect 
liimself  against  damages  by  the  elements,  etc,  he  must  see  that  they  are  ex- 
cepted from  the  operation  of  his  covenant:  Id.  And  it  is  held  that  "dam- 
-ages  by  the  elements,"  which  are  ordinarily  excepted  from  a  lessee's  covenant 
to  keep  in  repair,  cover  destruction  by  fire  occurring  without  fault  or  negli- 
gence on  the  part  of  the  lessee:  Van  Wormerv.  Crane,  51  Mich.  363;  S.  C, 
47  Am.  Rep.  582,  citing  the  principal  case,  but  disapproving  the  construction 
given  to  the  exception  there  under  consideration,  and  dissenting  from  the 
reasoning  relied  upon  to  support  the  rule  adopted  by  the  court.  So  it  is  held 
that  a  stipulation  in  a  lease  to  surrender  the  premises  at  the  expiration  of  the 
term  '*in  as  good  order  and  condition  as  the  same  now  are,  reasonable  use 
and  wear  and  tear  excepted,"  is  but  the  expression  of  the  implied  obligation 
resting  upon  the  tenant,  and  not  a  covenant  to  repair  or  rebuild,  and  does 
not  impose  the  liability  to  repair  or  restore  in  case  of  injury  or  destructioii 
by  the  elements  or  accident:  Warren  v.  Wagner,  75  Ala.  188;  S.  C,  51  Am, 
Rep.  446;  and  to  the  same  effect,  see  I^ave  v.  Berry,  22  Ala.  382;  Howdh  v. 
AmUraon,  25  Tex.  557;  S.  C,  78  Am.  Dec.  638;  MiUer  v.  Morris,  55  Tex.  412; 
i^.  C,  40  Am.  Rep.  814;  Wamei^  v.  HUclms,  5  Barb.  666;  Levey  v.  Dyeaa,  51 
Miss.  501. 

But  where  the  lessee  of  a  room  in  a  block  covenanted  to  keep  the  prendBas 
in  good  and  constant  repair,  the  lease  to  become  void,  and  the  rent  to  cease, 
if  the  premises  were  destroye<l,  and  the  owners  of  an  adjoining  vacant  lot 
thereafter  erected  a  building  on  the  same,  whereby  the  demised  premises 
were  to  a  great  extent  cut  off  from  light  and  ventilation,  and  were  rendered 
damp  and  unhealthy,  but  were  capable  of  being  made  tenantable  by  repairs, 
it  was  held  that  the  lessee  was  not  authorized  to  abandon  the  lease,  and  re- 
fuse payment  of  the  accruing  rent:  HilUard  v.  Oas  Coal  Co,,  41  Ohio  St.  662. 
Having  covenanted  to  pay  rent,  except  only  in  the  event  of  the  destruction  of 
the  premises,  the  lessee  was  bound  by  the  agreement,  notwithstanding  the 
subsequent  change  in  the  condition  of  the  leased  premises  by  the  erection  of 
the  adjoining  building:  Id.;  Linn  v.  Rosa,  10  Ohio,  412;  Brovm  v.  Curran,  53 
How.  Pr.  303.  If  there  be  no  covenants  to  repair,  and  the  lease  is  of  such  a 
character  that  the  lessee  has  no  interest  in  the  land,  as  where  it  is  only  for 
certain  rooms  in  a  building,  the  destruction  of  the  building  terminates  the 
lease,  and  the  relation  of  landlord  and  tenant,  and  bars  an  action  for  any  rent 
subsequent  to  the  destruction  of  the  building:  Stoekwellv.  Hunter,  11  Met. 
448;  Ainaxoorth  v.  RUt,  38  Gal.  89;  Oravea  v.  Berdan,  26  N.  Y.  498;  MeMUicM 
v.  Solomon,  42  Ala.  356;  SliawmtU  NaL  Bankr.  Boston,  118  Mass.  125.  A  cov- 
enant  in  a  lease  to  "  maintain  the  buildings'*  binds  the  lessee  at  all  times; 
and  an  action  will  lie  by  the  lessor  for  any  neglect,  although  before  the  tear* 
■winatiAn  of  the  leaso:  Buck  v.  Pike,  27  Vt.  529;  Luxtnore  v.  Robson,  1  Bam. 
4b  Aid.  584.    And  where  alease  contains  a oorenant  to  make  repairsy  and  aJa* 
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-oQo  to  sQZTeiider  the  promiBos  in  good  condition,  ''dAmaget  by  tho  demeati 
-excepted,"  it  is  held  that  the  first  coTenant  is  not  qualified  by  the  seoond. 
And  the  lessor  may  noovm  damages  for  the  omission,  on  the  part  of  the 
l'.^ssee,  to  repair  dunages  caused  by  the  elements:  Klimf  v.  Drean,  6  Robt.  521. 
A  covenant  to  repair  generally,  and  a  covenant  to  repair  within  a  specified 
time  after  notice,  are  generally  held  to  be  distinct  and  independent  cove* 
Slants:  Hoe  v.  Pained  2  Camp.  620;  Doe  v.  Meux,  4  Bam.  ft  C.  606;  Few  ▼. 
Perkins,  L.  R.  2  Ex.  92;  BayUs  v.  Le  Oros,  4  Com.  B.,  N.  S.,  613.  But  if 
one  immediately  follows  the  other  in  such  a  way  that  they  mnst  be  joined 
to  make  the  sentence  complete,  they  are  construed  as  one  entire  covenant* 
the  latter  part  respecting  notice  being  held  to  qualify  the  former:  'llontfaO 
V.  Tegtar,  7  Taunt.  385;  as  where  the  covenant  is  to  repair  at  all  times,  as 
often  as  needed,  and  at  furthest  within  three  months  after  notice:  Id. ;  Wood- 
fall  on  Landlord  and  Tenant,  666.  A  covenant  "to  keep  in  repair,"  and  a 
covenant  *' to  keep  the  premises  in  as  good  repair  as  they  now  are,"  are  iden- 
tically the  same  covenants,  and  the  former  imposes  upon  the  tenant  the  obli- 
^tion  to  keep  the  premises  in  as  good  repair  as  when  the  agreement  was 
tnade:  SiuUzY.  Locke,  47  Md.  562;  Middlekauffv.  Smith,  1  Id.  329. 

A  covenant  "  forthwith  "  to  put  premises  into  repair  is  to  be  reasonably 
construed,  and  is  not  limited  to  any  specific  time:  See  Doe  v.  SuUon,  9  Car. 
A  P.  706.  The  word  *'  forthwith  "  means  with  all  reasonable  celerity:  Bur* 
^ess  v.  Boetc/eur,  7  Man.  &  G.  494;  but  does  not  mean  **  immediately  ":  Both 
^rts  V.  Brett,  1 1  U.  L.  Cas.  337.  A  tenant  cannot  be  held  liable  for  a  breach 
of  a  covenant*to  repair,  committed  before  the  execution  of  the  lease,  but  after 
he  had  gone  into  possession:  Shaw  v.  Kaff,  1  Ex.  412.  But  where,  in  an 
agreement  under  seal  for  a  lease,  the  defendant  covenanted  that  he  would 
from  time  to  time,  during  the  term  to  be  granted,  keep  the  premises  in  re> 
pair,  etc.,  and  entered  upon  and  occupied  the  premises  until  the  expiration 
of  the  term  agreed  to  be  granted,  it  was  held  that  he  was  liable  to  repair  ac- 
cording  to  the  covenant,  although  no  lease  had  ever  been  executed  to  him 
pursuant  to  the  agreement:  PUtor  v.  Cater,  9  Mees.  &  W.  315.  So  if  a  ten- 
ant holds  over,  after  the  expiration  of  a  written  lease  containing  covenants 
for  repairs,  he  is  presumed  to  hold  under  such  covenants  in  the  former  lease, 
and  is  still  liable  to  repair;  and  if  the  premises  are  burned  down  by  acci- 
<iental  fire,  or  otherwise  destroyed,  he  is  bound  to  rebuild  them:  Dighy  v.  Ai* 
l-inaon,  4  Camp.  275;  Torriano  v.  Young,  6  Car.  &  P.  8;  BecUe  v.  Sanders,  3 
Bing.  N.  C.  850.  And  if  the  tenant  covenants  to  keep  the  premises  in  re- 
pair, and  also  covenants  to  insure  them  for  a  specific  amount  against  fire, 
and  they  are  burned  down,  the  tenant's  liability  on  the  former  covenant  is 
not  limited  to  the  amount  to  be  insured  under  the  latter  covenant:  Dighy  v. 
AtJdnson,  4  Camp.  275.  A  covenant  to  yield  up  in  repair  at  the  end  of  a 
ter;n  runs  with  the  land,  and  binds  an  assignee,  though  not  named:  Mariyn 
▼.  Clue,  18  Q.  B.  661;  Bulloch  v.  DommUt,  6  Term  Rep.  650.  AVhere  the  lessee 
covenants  to  repair,  "  casualties  by  fire  and  tempest  excepted,"  it  seems  that 
the  lessor  is  not  bound  to  repair  or  rebuild,  in  either  of  the  excepted  cases, 
unless  there  is  in  the  lease  an  express  covenant  by  him  to  that  effect:  Weigall 
V.  Waters,  6  Term  Rep.  488. 

Liability  /or  Injuries  from  Failure  to  Repair  Demise<  Premises:  See,  on 
this  subject.  City  of  Lowell  v.  Spaulding,  50  Am.  Dec.  775,  and  note  776; 
Ilayden  v.  Bradley,  06  Id.  421.  The  general  rule  is,  that  the  occupant^  and 
not  the  owner,  as  such,  is  responsible  for  injuries  received  in  consequence  of 
a  failure  to  keep  the  premises  occupied  m  repair:  Chicago  v.  O^Brennan,  65 
UL  160;  Oridley  t.  CUy  qf  Blomnington,  68  Id.  47;  Fisher  r.  ThiriM,  21  Mich. 
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1;  Cletxiand  Co-operative  Stove  Co.  v.  Wheeler,  14  111.  App.  112;  CUyqf  Bottom 
V.  Gray,  10  East.  Rep.  3311  (Mass. ).    To  thia  rule  there  are  two  well-reoognteed 
exoeptions:  1.  Where  the  landlord  by  express  agreement  with  the  teoaiti 
has  agreed  to  keep  the  premises  in  repair;  and  2.  Where  the  premises  are 
let  with  a  nuisance  upon  them,  by  means  of  which  the  injury  complained  of 
is  received:  Oridley  v.  CUy  qf  BUxmdngttm^  68  HL  47;  Union  Bnu8  Mfg,  Co. 
V.  Lindsay,  10  IlL  App.  583.     Thus  in  the  absence  of  any  contract  obligatioiL 
of  a  landlord  to  keep  rented  premises  in  rexKiir,  he  cannot  be  held  liable  for 
an  injury  to  adjoiniog  premises  occasioned  by  the  leaking  of  a  water-pip» 
which  was  in  good  repair  when  the  tenant  took  possession:  DetUseh  v.  AbeleSf 
15  Ma  App.  398.     And  generally  speaking,  if  the  premises  are  in  good 
repair,  and  no  nuisance  is  upon  them  when  demised,  but  they  afterward  be- 
come ruinous  and  dangerous,  the  landlord  is  not  responsible  therefor,  either 
to  the  occupant  or  the  public,  unless  he  has  expressly  agreed  to  repair,  or 
has  renewed  the  lease  after  the  need  of  repair  has  shown  itself:   Clancy  ▼. 
Byrne,  66  K.  Y.  129;  he  cannot  be  held  responsible  for  an  after-occurring 
nuisance,  unless  in  some  manner  he  is  in  fault  for  its  creation  or  continuauce: 
Wolf  V.  KUpatrick,  101  N.  Y.  146;  S.  C,  54  Am.  Rep.  672.     But  aocordin|( 
to  many  of  the  decisions,  he  may  be  held  liable  for  a  nuisance  which  was  a 
necessary,  contemplated,  or  probable  result  of  the  use  of  the  thing  leased  for 
the  purposes  for  which  it  was  leased:  See  DuraaU  ▼.  Palmer,  29  N.  J.  L.  544^ 
House  V.  Metca(f,  27  Conn.  631;  Jeeeen  v.  Stoeigert,  66  CaL  182;   Kaiis  t. 
Shattuck,  69  Id.  593;   Swords  ▼.  Bdgar^  59  N.  Y.  28;  Nelson  y.  Liverpool 
Brewing  Co,^  L.  R.  2  C.  P.  311;  McCalhmt  ▼.  Hutchinson,  7  U.  C.  C.  P.  50a. 
And  one  who  creates  a  nuisance  on  his  own  premises  cannot  escape  liability 
for  its  continuance  by  demising  the  premises  whereon  the  nuisance  is,  and 
it  is  held  that  such  liability  will  exist  although  the  tenant  by  the  demise 
stipulates  to  keep  the  prenuses  in  repair:  Ingtoersen  v.  Bankin,  47  N.  J.  L. 
18;  S.  C,  54  Am.  Rep.  109.    But  compare  Leonard  v.  Storer,  115  Mass.  86; 
8.  C,  15  Am.  Rep.  76;  Pretty  v.  Briekmore,  L.  R.  8  G.  P.  401;   OwenneU  t. 
Earner,  Id.  658. 

Among  Regent  Decisions  Relative  to  Respective  LiABiUTr  of  Land- 
lord AND  Tenant  for  injuries  arising  from  failure  to  repair,  are  the  follow- 
ing: In  the  absence  of  any  covenant  in  the  lease  itself,  as  to  the  fitness  of 
tiie  leased  premises  for  occupation  as  a  dwelling,  no  covenant  of  the  lessor 
•an  be  implied  on  the  subject,  and  he  incurs  no  responsibility  in  such  cases, 
except  such  as  arises  from  absolute  deUctum  on  his  part:  CouJUon  v.  WItitinQ, 
14  Abb.  N.  G.  60;  Suiphen  v.  Seebas,  14  Id.  67;  Franklin  v.  Broum,  21  Jones  k. 
8.  474.  Thus,  if  he  knew  before,  or  at  the  time  of  the  letting,  that  the 
premises  were,  by  reason  of  some  latent  defects,  unfit  for  occupation  in  the 
use  for  which  they  were  hired,  and  he  failed  to  disclose  these  defects,  he 
would  be  guilty  of  negligence:  Edwards  v.  New  York  etc  B.  B.  Co.,  9S  N.  Y. 
245;  S.  G.,  50  Am.  Rep.  659;  Albert  v.  State,  10  East.  Rep.  626  (Md.);  CoU 
V.  McKey,  66  Wis.  500;  S.  G.,  57  Am.  Rep.  293;  and  he  would  also  be  liable 
if  the  defect  arose  from  his  own  wrongful  act:  Bhinelander  v.  Seaman,  13 
Abb.  N.  G.  455;  Chadmek  v.  Woodward,  13  Id.  441;  and  see  Cesar  v.  Karutz, 
00  N.  Y.  229.  So  the  lessee  of  part  of  a  building  is  not  bound  to  make  re- 
pairs of  a  general  character,  and  if  the  lessor  fails  to  make  them  and  the 
building  falls,  he  is  liable  to  the  lessee,  even  though  the  latter,  induced  by 
the  former's  promise  to  repair  and  to  pay  for  damages,  remained  knowing 
tiie  premises  to  be  unfeife:  Bold  v.  O'Brien,  12  Daly,  160;  and  see  8L  MiehaeVs 
P.  B.  Chureh  v.  Bekrc-^s,  13  Id.  549.  In  a  recent  case  in  Massachusetts,  it 
via  held  that  the  lessor  of  prenuses  abutting  upon  the  street  is  liable  te 
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•inngers  who  saffer  injury  from  the  dangeroas  condition  of  a  coal-hole  in 
the  sidewalk  appurtenant  to  the  premises,  although  they  are  let  to  and 
•ocenpied  by  a  tenant  at  will,  if  the  defect  existed  at  the  time  of  the  letting, 
and  the  lessee  was  not  bound  by  agreement  with  the  lessor  to  put  the  prem- 
ises in  proper  condition:  Dalay  v.  JOce,  36  Alb.  L.  J.  304;  and  compare  Jen- 
mngs  ▼.  Van  Sdutick,  13  Daly,  438;  Wolf  ▼.  KUjHUriek,  101  N.  Y.  146;  S.  C, 
M  Am.  Rep.  672. 

Where  the  lessee  covenanted  to  make  certain  repairs,  and  similar  repairs 
had  been  previously  ordered  by  the  board  of  health,  it  was  held  that  the 
lessor,  having  made  these  repairs  as  ordered,  was  entitled  to  reimbursement 
from  the  lessee:  Hull  v.  Burns^  17  Abb.  N.  C.  317. 

If  it  is  sought  to  hold  the  landlord  liable  for  injuries  from  want  of  repair, 
in  a  case  where  the  tenant,  by  express  agreement,  was  to  make  all  necessary 
repairs,  the  burden  of  proof  is  upon  the  plaintiff  to  show  that  the  defect  com- 
plained of  existed  at  the  date  of  the  lease:  Union  Brass  JIffg,  Co.  v.  Lindsay , 
10  HI.  App.  583. 

Thb  principal  cask  is  citkd  to  the  point  that  the  expression  "act  of 
Ood  '*  excludes  the  idea  of  human  agency,  and  if  it  appears  that  a  given  loss 
has  happened  in  any  way  through  the  intervention  of  man,  it  cannot  be  held 
to  have  been  the  act  of  God,  but  must  be  regarded  as  the  act  of  man,  in 
CJudester  v.  Consolidaled  Ditch  Co.,  59  Cal.  202;  it  is  cited  to  the  point  that  in 
the  case  of  the  act  of  €rod,  or  inevitable  accident,  a  party  is  not  excused  when 
the  injury  or  damage  might  have  been  avoided  by  the  exercise  of  due  care 
and  prudence  on  his  part,  in  Odd  Fellows  etc  Association  v.  JameSf  63  Id.  606; 
and  to  the  point  that  the  fact  that  a  natural  cause  contributes  with  the  un- 
lawful act  of  a  person  to  inflict  an  injury  does  not  relieve  him  from  liability 
to  the  person  injured,  in  Salisbury  v.  HerehenToder^  106  Mass.  461. 
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Cheats  and  Frauds,  to  what  extent  indictable  at  common  law. 

To  Jusnrr  Convigtion  for  Statutory  Offense  of  Selling  Land  Twice, 
it  is  necessary  to  charge  in  the  indictment,  and  prove  at  the  trial,  the 
iirst  and  second  sales,  barter,  or  disposal  of  the  land,  as  specified  in 
the  statute;  and  that  such  second  sale,  etc.,  was  for  a  valuable  consid- 
eration, and  was  made  fraudulently, — that  is,  with  intent  to  defraud 
either  the  first  or  second  purchaser. 

Same — When  Second  Sale  not  Fraudulent. —In  such  case,  the  second 
sale  is  not  fraudulent  within  the  meaning  of  the  statute,  if  made  to  parties 
at  their  request,  and  after  being  fully  informed  by  the  grantor  of  the 
fact  and  the  tenor  of  the  first  sale. 

Indictment  for  a  statutory  offense  in  the  following  language: 
*^  The  said  James  Garnett  is  accused  by  the  grand  jury  of  tho 
county  of  Sacramento,  California,  by  this  indictment,  .... 
of  the  crime  of  selling  land  twice,  committed  as  follows:  The 
6aid  James  Oamett  [stating  time  and  place]  did  bargain  and 
itell  to  one  John  Barrett  those  certain  lots  of  land  [giving  loca* 
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tion  and  description];  and  that  the  said  James  Gramett  did 
afterwards,  to  wit,  on  the  fifteenth  day  of  April,  of  the  year 
aforesaid,  the  above-described  lots,  for  a  valuable  considera- 
tion, feloniously,  knowingly,  and  fraudulently  again  sell  and 
dispose  of  to  William  Muldrow,  A.  G.  Waterhouse,  and  J.  C. 
Baboock,  there  being  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,"  etc.  The  other  facts  appear 
in  the  opinion.     The  defendant  appealed. 

P.  Dv/nlap  and  J,  W.  Coffroth^  for  the  appellant. 
Jo  ITamiltonj  attomey-generalf  for  the  people. 

By  Court,  Sanderson,  J.  The  indictment  in  this  case  was 
found  under  section  132  of  the  statute  in  relation  to  crimes  and 
punishments.  That  section  is  found  in  the  twelfth  subdivision 
of  the  statute  which  treats  of  "offenses  committed  by  cheats, 
swindlers,  and  other  fraudulent  i)er8on8,"  and  reads  as  follows: 
"Any  person  or  persons  after  once  selling,  bartering,  or  dispos* 
ing  of  any  tract  or  tracts  of  land,  town  lot  or  lots,  who  shall 
again  knowingly  and  fraudulently  sell,  barter,  or  dispose  of  the 
same  tract  or  tracts  of  land,  town  lot  or  lots,  or  any  part  thereof,, 
or  shall  knowingly  and  fraudulently  execute  any  bond  or  agree- 
ment to  sell,  or  barter,  or  dispose  of  the  same  land,  or  lot  or 
lots,  or  any  part  thereof,  to  any  other  person  or  persons,  for  a 
valuable  consideration,  every  such  offender,  upon  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  state  prison 
not  less  than  one  nor  more  than  ten  years." 

Cheats  which  are  leveled  against  public  justice,  as  judicial 
acts  done  without  authority  in  the  name  of  another,  and  fraud» 
which  affect  the  government  and  the  public  at  large,  as  ren- 
dering false  accounts  by  persons  in  official  positions,  writing 
false  news,  selling  unwholesome  provisions,  and  using  false 
weights  and  measures,  were  indictable  at  common  law.  But 
cheats  and  frauds  not  calculated  to  affect  the  public  in  any 
way,  and  committed  in  the  course  of  private  transactions,  and 
affecting  only  the  parties  concerned,  as  by  lying  and  false 
representations,  were  not  indictable  at  common  law:  2  Russell 
on  Crimes,  275  et  seq.  This  limited  scope  of  the  common  law 
proved  inadequate  to  the  protection  of  society  against  cheats^ 
swindlers,  and  other  fraudulent  X)ersons.  So  various  statutes 
were  from  time  to  time  passed,  as  occasion  required,  to  counter- 
act and  hold  in  check  the  fraudulent  inventions  and  contriv- 
ances of  that  class  of  persons.    Accordingly  the  statute  of  13 
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Eliz.,  c.  5y  entitled  "An  act  against  fraudulent  conveyanceB^ 
deeds,  gifts,  alienations,  etc.,"  was  passed,  and  it  was  thereby 
made  a  criminal  offense  to  convey  lands,  tenements,  heredita* 
ments,  goods,  or  chattels,  and  the  like,  with  intent  to  hinder 
and  delay  creditors  and  others  of  their  lawful  actions,  debts,, 
damages,  penalties,  and  the  like.  This  statute  of  13  Elizabeth 
is  substantially  embodied  in  section  129  of  the  statute  of  this 
state  in  relation  to  crimes  and  punishments.  Next  came  the 
statute  of  27  Eliz.,  c.  4,  which  made  it  a  criminal  ofifense  for 
any  person  to  sell  or  convey  land,  and  the  like,  with  intent  to 
de&aud  previous  or  subsequent  purchasers.  This  latter  stat- 
ute is  substantially  incorporated  in  section  132  of  the  statute- 
of  this  state  in  relation  to  crimes  and  punishments,  which  i» 
the  section  under  which  the  indictment  in  this  case  was  found: 
2  Russell  on  Crimes,  814  et  seq. 

Wo  have  thus  referred  to  the  origin  of  our  statute  with  a. 
view  to  its  interpretation,  its  being  said  that  its  meaning  is 
obscure,  and  for  the  same  purpose  we  also  refer  to  a  statute  of 
the  state  of  Ohio  upon  the  same  subject,  which  is  in  the  fol- 
lowing words:  — 

"  That  if  any  person  or  persons  shall  knowingly  sell  or  con- 
vey any  tract  of  land  without  having  a  title  to  the  same,  either 
in  law  or  equity,  by  descent,  devise,  or  evidence,  by  a  written 
contract,  or  deed  of  conveyance,  with  intent  to  defraud  the 
purchaser,  every  person  so  offending  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  thereof  shall  be  impris- 
oned in  the  penitentiary,  and  kept  at  hard  labor,  not  more 
than  seven  years  nor  less  than  one  year":  1  Ohio  R.  S.,  415,. 
sec.  33. 

Whatever  of  obscurity  there  may  be  as  to  the  true  ineaning 
of  the  statute  of  this  state  is  due  to  the  fact  that  it  does  not^ 
like  the  statute  of  27  Eliz.,  c.  4,  and  the  statute  of  Ohio,  desig- 
nate the  person  to  be  injured  by  the  fraud,  and  therefore  leaves^ 
the  question  open  to  speculation.  The  statute  of  27  Elizabeth 
proceeds  upon  the  theory  that  either  of  the  purchasers  may  be 
defrauded  by  the  second  sale,  while  the  statute  of  Ohio  pro- 
ceeds upon  the  theory  that  a  purchaser  from  one  who  has  no 
title  is  the  only  person  who  can  be  injured  by  the  transaction. 
The  English  statute  proceeds  upon  the  true  theory,  wherever 
registry  laws  like  that  of  this  state  are  in  force.  If  the  sec- 
ond purchaser  purchases  in  good  faith,  and  for  a  valuable  con« 
eiderafion,  and  puts  his  deed  on  record  before  the  first  deed  i» 
recorded,  he  will  hold  the  land  as  against  the  first  purchaser 
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(Registry  Act,  sec.  26),  and  cannot,  therefore,  be  defrauded  by 
the  transaction.  In  that  case  the  first  purchaser  will  have  be- 
<;ome  the  victim  of  the  fraud. 

On  the  other  hand,  if  the  first  deed  be  first  recorded,  the 
second  purchaser  becomes  the  victim.  From  the  nature  of  the 
-case,  then,  only  one  of  two  parties  can  be  injured  by  the  trans- 
faction,  but  it  may  be  either  of  them,  according  to  circum- 
f^tances.  The  statute  of  this  state  adopts  the  theory  of  the 
English  statute,  but  not  its  precision,  while  the  statute  of  Ohio 
would  seem  to  fall  short  of  providing  for  all  of  the  evil  conse- 
■quences  which  may  follow  upon  the  perfo^'mance  of  the  act 
which  is  prohibited. 

The  only  persons  who  could,  under  any  circumstances,  have 
been  injured  by  the  alleged  fraudulent  act  of  the  defendant, 
were  Barrett,  who  was  the  first  purchaser,  and  Muldrow,  Water- 
house,  and  Babcock,  who  were  the  second  purchapers. 

To  constitute  the  offense  charged  in  this  indictment,  it  must 
appear  that  there  was,  —  1.  A  sale  and  conveyance  to  Barrett; 
2.  A  sale  and  conveyance  to  Muldrow,  Waterhouse,  and  Bab- 
cock, for  a  valuable  consideration;  3.  That  the  latter  sale 
was  made  fraudulently,  that  is  to  say,  with  intent  to  defraud 
either  Barrett,  or  Muldrow,  Waterhouse,  and  Babcock.  The 
fraudulent  character  of  the  transaction  must  not  only  be 
4iverred,  but  proved;  and  it  is  claimed  on  the  part  of  the  de- 
fendant that  the  testimony  not  only  fails  to  show  a  fraudulent 
intent,  but  emphatically  negatives  the  idea  that  there  was 
4iny.  The  point  is  well  taken.  There  is  no  conflict  whatever 
in  the  evidence.  It  shows  that  the  defendant  sold  and  con- 
veyed, for  a  valuable  consideration,  to  Barrett.  There  is  no 
pretense  but  that  the  deed  was  suflBcient  in  law,  and  passed 
the  entire  interest  of  the  defendant  in  the  land  to  Barrett. 
Barrett  could  not,  therefore,  be  defrauded  by  a  subsequent 
conveyance,  unless  first  recorded.  Barrett's  conveyance  was 
duly  recorded,  and  the  conveyance  to  Muldrow,  Waterhouse, 
and  Barrett  was  not  recorded  at  any  time,  or  at  least  had  not 
been  up  to  the  time  of  the  trial.  When  Muldrow,  Waterhouse, 
and  Babcock  proposed  to  purchase,  they  were  told  by  the  de- 
fendant, and  otherwise  informed,  according  to  their  own  testi- 
mony, that  he  had  sold  and  conveyed  to  Barrett,  and  the  deed 
was  of  record.  No  deceit  or  fraud  was  practiced  by  the  de- 
fendant, either  by  misrepresentation  or  suppression  of  facts. 
What  advantage  or  benefit  Muldrow,  Waterhouse,  and  Bab- 
cock expected  to  derive  from  the  purchase,  it  is  impossible  to 
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•conjectare.  Bat  be  that  as  it  may,  it  is  certain  that,  tinder 
the  circumstances,  they  were  not  and  could  not  be  damaged 
or  injured  in  consequence  of  their  purchase,  for  they  pur- 
<;hased  with  full  knowledge  of  all  the  facts.  There  is  not,  in 
our  judgment,  the  slightest  ground  for  declaring  the  transac- 
tion fraudulent  on  the  part  of  the  defendant.  If  there  was 
any  fraud  designed,  it  must  have  been  on  the  part  of  Mul- 
<lrow,  Waterhouse,  and  Babcock.  So  far  as  the  defendant 
was  concerned,  he  seems  to  have  acted  not  only  in  the  ut- 
most good  faith,  but  with  unusual  prudence  and  caution,  for 
be  refused  to  do  a  harmless  act,  until  advised  by  counsel 
whom  he  consulted,  that  he  could  do  so  without  any  violation 
of  the  law. 

The  instructions  of  the  court  left  the  law  as  well  as  the 
facts  to  the  jury,  and  it  is  quite  evident  that  the  jury  did  not 
oorrectly  interpret  the  statute. 

Judgment  reversed,  and  remittitur  ordered  to  issue  forth- 
with. 

Rhodes,  J.,  expressed  no  opinion. 

Chaboctq  Statutort  Ovfensx  cn  Indictmxnt,  What  is  TTwrwni'iTt  8m 
JStaU  ▼.  CampbeBf  94  Am.  Dec.  251,  and  extended  note  theretow 
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IjAW  dobs  vot  Favob  Dootrins  qf  Estofpxl,  which  may  be  aaid  to  be 
foonded  upon  the  adage  that  "  the  truth  is  not  to  be  spoken  at  all 
times  ";  anid  the  doctrine  is  never  to  be  applied,  except  where  to  allow 
the  truth  to  be  told  would  oonsnmmate  a  wrong  to  one  party  or  enable 
the  other  to  secnre  an  unfair  advantage. 

fcroFPXL  or  TxiTAirr  to  Dxnt  Landlord's  Titlx. — Where  A,  being  in 
possession  of  land,  delivers  the  possession  to  B»  upon  his  request,  and 
upon  his  promise  to  return  it,  with  or  without  rent,  at  a  specified  time^ 
cr  at  the  will  of  A,  Bcannot  be  allowed,  while  still  retaining  the  posses- 
sioiiy  to  diipute  A's  title;  but  the  rule  is  otherwise  if  B  is  in  posseasion 
and  takes  a  lease  from  A,  since  the  latter  parte  with  nothing,  and  the 
former  has  obtained  .nothing  by  the  transaction. 

DOCIBIXX  OF  EbTOFPXL,  as  BXTWXXN  LAKDLOfiD  AND  TXHAIVT,  S  DxSXOlfXD 

as  a  shield  for  the  protection  of  the  former,  and  not  as  a  sword  for  the 
destnioUoii  of  the  latter* 
Babb  PosansioN  bt  Txxabt  of  Dxhzbid  Laxtd  at  Tbcb  Lbasb  n  Oitbb 
is  Bofficient  to  take  the  case  out  of  the  operation  of  the  general  ml% 
that  the  tenant  cannot,  before  surrendering  possession,  dispute  the  land* 
locd's  title;  and  there  need  not  be,  in  addition  to  the  possession  of  the 
▲m.  Dxg.  Vol.  XCV-^ 
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tenant^  any  force,  fraud,  misrepresentatioD,  or  mistake  induced  by  th^ 
landlord,  beyond  what  is  implied  in  the  tnnsaction  itself,  by  which, 
the  tenant  was  induced  to  take  the  lease. 

Action  of  ejectment,  commenced  March  10,  1865.  The 
plaintiff  counted  upon  a  title  in  fee  in  him,  and  an  ouster  hy 
the  defendants,  alleged  to  have  been  made  November  21^ 
1864.  The  answer  put  in  issue  all  the  averments  of  the  com* 
plaini;  except  the  possession  of  the  defendants,  which  wa& 
justified;  and  the  statute  of  limitations  was  also  pleaded  in 
bar.  On  the  trial,  the  plaintiff  deraigned  title  to  the  de- 
manded premises  from  one  Jesse  George,  who  conveyed  the 
same  to  Brooks  by  deed,  dated  December  13,  1854,  and  to  the 
title  of  the  latter  the  plaintiff  succeeded  through  a  series  of 
mesne  conveyances,  which  title  vested  in  him  December  18, 
1862.  The  evidence  tended  to  prove  that  the  plaintiff's  title 
was  founded  on  a  purely  possessory  claim  to  the  premises^ 
made  by  said  George  prior  to  the  year  1853;  that  prior  to  the 
conveyance  from  George  to  Brooks,  the  defendant  Merida  waB 
in  possession  of  said  premises  as  the  agent  of  George,  and 
had  been  thereafter  continuously  in  possession  thereof  until 
the  commencement  of  this  suit;  that  on  the  5th  of  February^ 
1855,  the  defendant  Merida,  at  the  request  of  Brooks,  and  Ir- 
duced  thereto  by  his  representations  that  he  (Brooks)  and 
one  Whitcomb  had  succeeded  by  deed  to  all  the  rights  of 
said  George  in  said  property,  and  were  the  owners  thereof, 
joined  with  Brooks  and  Whitcomb  in  the  execution  of  a  lease, 
in  which  the  property  was  described,  for  the  term  of  six 
months,  at  the  rent  of  one  dollar;  the  said  Merida  agreeing  to 
occupy  the  same,  and  to  cultivate  some  portion  thereof  during 
the  term,  and  also  to  allow  the  parties  to  the  lease,  at  any 
time  during  the  term,  "  to  use,  occupy,  or  sell  any  portion  of 
said  land  "  not  in  actual  use  and  improvement  by  the  said 
parties.  At  the  time  of  the  execution  of  this  instrument,  said 
Brooks  and  Whitcomb  had  succeeded  by  deed  to  whatever 
title  passed  by  the  conveyance  above  mentioned  of  December 
13,  1854.  The  instrument  was  not  admitted  in  evidence,  be- 
cause of  certain  defects  in  proof  of  its  due  execution,  but  was 
permitted  to  be  read  to  the  jury  in  connection  with  an  instru- 
ment written  on  the  back  thereof,  dated  June  15,  1859,  as 
containing  a  description  of  the  premises  therein  referred  to. 
The  last-mentioned  instrument  was  executed  by  the  defend- 
ant Merida,  upon  the  request  of  Lumley  Franklin  and  said 
Whitcomb,  who,  at  the  time  of  its  execution,  were  the  succes- 


July,  1868.]  Franklin  v.  Merida.  131 

sors  to  the  title  which  passed  by  the  said  conveyance  of  De- 
cember 13, 1854,  to  wit:  "  I,  Ephraim  Merida,  hereby  agree  to 
pay  to  Lumley  Franklin  and  Moses  Whitcomb  one  dollar  per 
month  rent  for  the  lands  I  occupy  for  them,  as  above  de- 
scribed, until  such  period  as  they  may  require  the  same,"  — 
dated  June  15, 1859,  and  signed  with  Merida's  mark.  Merida 
never  paid  rent  to  any  one;  and  there  was  testimony  tending 
to  prove,  on  behalf  of  the  defendants,  that  said  George  had, 
in  1853  and  prior  thereto,  claimed  and  resided  upon  said 
premises,  Merida  at  the  same  time  residing  thereon  with  him ; 
but  that  some  time  during  said  year,  he  abandoned  his  pos- 
session and  possessory  claim  thereto  in  favor  of  Merida,  leav- 
ing the  latter  in  possession  thereof;  that  the  defendants, 
other  than  Merida,  claimed  under  conveyances  to  them  from 
Merida.  The  jury  found  a  verdict  in  favor  of  the  plaintiff; 
and  the  defendants  appealed  from  the  judgment,  and  from  an 
order  denying  their  motion  for  a  new  trial. 

Thomas  Campbell  and  Cliarles  Wittramj  for  the  appellants. 
C  H,  Parker,  for  the  respondent. 

By  Court,  Sanderson,  J.  In  Tewkabury  v.  Magraff,  33  Cal. 
237,  we  had  occasion  to  consider  the  principal  question  in- 
volved in  this  case.  In  that  case,  among  the  exceptions  to 
the  general  rule  that  a  tenant  cannot  dispute  his  landlord's 
title,  we  classed  the  case  where  the  tenant  did  not  enter  into 
possession  under  the  landlord's  title,  but  was  in  possession  at 
{he  time  he  took  the  lease;  and  in  support  of  that  proposition, 
we  argued,  in  effect,  that  the  law  does  not  favor  estoppels,  for 
{heir  effect  is  to  prevent  the  party  against  whom  they  are  in- 
voked from  proving  the  truth  of  the  matter,  to  ascertain  which, 
as  a  general  proposition,  is  the  great  end  of  judicial  inquiry. 
The  doctrine  of  estoppel  may  be  said  to  be  founded  upon  the 
adage  that  "  the  truth  is  not  to  be  spoken  at  all  times,"  which 
is  not  less  a  rule  of  law  than  of  ethics.  The  doctrine  is  a  harsh 
one,  and  is  never  to  be  applied  except  where  to  allow  the  truth 
to  be  told  would  consummate  a  wrong  to  the  one  party,  or  en- 
able the  other  to  secure  an  unfair  advantage.  If  A,  being  in 
possession  of  land,  deliver  the  possession  to  B,  upon  his  re- 
quest, and  upon  his  promise  to  return  it,  with  or  without  rent, 
at  a  specified  time,  or  at  the  will  of  A,  B  cannot  be  allowed, 
while  still  retaining  possession,  to  dispute  A's  title,  because  to 
allow  him  to  do  so  would  be  to  allow  him  to  work  a  wrong 
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against  A,  by  depriving  him  of  the  advantage  which  his  poch 
session  afforded  him,  and  With  which  he  woald  not  have 
parted  but  for  the  promise  of  B  that  he  would  hold  it  for  him, 
and  in  his  place  and  stead.    But  the  maxim,  Cesaanie  rcUiane 
legiSy  cessat  ipsa  lex,  must  not  be  overlooked.    "  Reason  is  the 
soul  of  the  law,  and  when  the  reason  of  any  particular  law 
ceases,  so  does  the  law  itself."    If  B  is  in  possession,  and  takes 
a  iQase  from  A,  the  latter  parts  with  nothing,  and  the  former 
has  obtained  nothing  by  the  transaction.    If,  however,  either 
has  gained  anything,  it  is  A.     He  has  gained  rent,  and  in  the 
event  of  a  controversy,  a  prima  facie  case,  as  against  B,  with- 
•out  proof  of  title,  while  B's  case  is  weakened  by  so  much  as  a 
prima  fade  case  is  worth.    A  may  have  gained  more,  for  he 
may  have  severed  an  adverse  possession,  and  stayed  the  run- 
•ning  of  the  statute  of  limitations,  for  there  can  be  no  adverse 
possession  while  the  lease  subsists,  or  until  there  has  been  an 
open  repudiation  and  disavowal  of  the  tenancy  by  B.     A's 
right  to  sue  for  possession  is  postponed,  it  is  true.     In  that  re- 
spect only  is  his  relation  to  the  property  affected  by  the  trans- 
action, except  beneficially;  but  for  the  possession,  which  he 
might  have  obtained,  the  rent  promised  by  B  is  a  legal  equiv- 
alent.    Having  thus  obtained  no  advantage  over  A  by  the 
transaction,  why  should  B  be  estopped  from  showing  precisely 
what  he  would  have  been  permitted  to  show  had  the  transac- 
tion never  occurred?     If  A  is  thus  in  no  worse  plight  than  he 
was  before  the  transaction,  upon  what  principle  in  law  or  ethics 
•can  the  truth  be  kept  back?     Upon  what  rational  ground, 
cither  in  an  action  upon  the  lease  for  rent,  or  in  an  action  for 
the  possession,  should  B  be  denied  the  right  to  show  that  A 
had  no  title,  and  therefore  no  right  to  the  rent  or  possession? 
if  B  has  promised  to  pay  rent,  or  hold  the  possession  for  A, 
he  having  no  title,  where  is  the  consideration  for  B's  promise? 
Suppose  the  title  is  in  C;  B  is  then  legally  bound  to  pay  the 
value  of  the  use  and  occupation  to  C,  and  surrender  to  C,  not- 
withstanding the  lease  from  A.    If,  then,  he  cannot  be  allowed 
to  dispute  A'b  title,  B  can  be  legally  made  to  pay  rent  to  A, 
and  the  value  of  the  use  and  occupation  to  C.    The  doctrine 
of  estoppel  between  landlord  and  tenant  was  never  designed  to 
work  such  a  result.    It  was  designed  merely  as  a  shield  for  the 
protection  of  the  landlord,  and  not  as  a  sword  for  the  destruc- 
tion of  the  tenant.  ■ 

Xi  may  be  said  that  the  taking  of  the  lease  by  B  is  a  mis- 
representation of  his  own  relation  to  the  land,  and  calculated 
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to  lull  A  into  security,  and  induce  him  to  neglect  the  prosecu- 
tion of  his  rights,  to  his  prejudice  in  some  possible  way.  If 
BO,  by  parity  of  reason,  the  giving  a  lease  is  a  misrepresen- 
tation by  A  as  to  the  title,  tending  directly  to  the  prejudice  of 
B,  and  if  the  account  of  the  latter  is  to  be  charged  with  mis- 
representation in  receiving,  the  account  of  the  former  must, 
by  parity  of  reason,  be  charged  with  misrepresentation  in 
giving,  the  lease,  which  so  far  results  in  a  balance,  and  stil) 
leaves  the  parties  upon  equal  terms,  to  maintain  which  is  thet 
principal  object  of  the  estoppel. 

And  this  brings  us  to  the  precise  point  of  diflFerence  between 
us  and  the  learned  counsel  for  the  respondent,  whether  the 
bare  possession  of  the  tenant  at  the  time  the  lease  is  given 
and  taken  is  suflicient  to  take  the  case  out  of  the  operation  of 
the  general  rule,  that  the  tenant  cannot  dispute  the  landlord's 
title,  or  whether  there  must  be,  in  addition  to  the  possession 
of  the  tenant,  some  force,  fraud,  misrepresentation,  or  mistake, 
induced  by  the  landlord,  beyond  what  is  implied  in  the  trans- 
action itself,  by  which  the  tenant  was  influenced  to  take  the 
lease.  The  latter  view  is  maintained  by  counsel,  while  in 
Tewksbury  v.  Alagraffy  33  Cal.  237,  we  declared  the  former. 

Counsel  does  not  claim  that  force,  fraud,  misrepresentation, 
etc.,  are  not  of  themselves,  irrespective  of  the  fact  of  possession, 
sufficient  to  take  the  case  out  of  the  operation  of  the  general 
rule.  If  they  are,  and  of  that  there  can  be  no  doubt,  it  follows 
that  on  the  score  of  principle  the  fact  of  possession  is  a  false 
quantity  for  all  the  purposes  of  the  question.  If  the  bare 
possession  of  the  tenant  is  not  enough,  and  force,  fraud,  mis- 
representation, and  the  like  are  of  themselves  enough  to  take 
the  case  out  of  the  operation  of  the  general  rule,  obviously  the 
fact  of  possession  is  then  wholly  immaterial  and  constitutes 
no  quantity  in  the  problem  to  be  solved.  So  on  the  sco]:^  of 
logic,  the  argument,  if  it  proves  anything,  proves  too  much. 

But  it  is  said  that  Tewksbury  v.  Magraff,  supray  goes  further 
than  any  previous  case  has  gone,  and  that  it  cannot  be  main- 
tained upon  authority.  That  there  are  cases  where  it  has 
been  held  that  the  bare  possession  of  the  tenant  at  the  letting 
does  not  relieve  him  from  the  estoppel  cannot  be  denied;  nor 
can  it  be  denied,  as  we  shall  presently  see,  that  there  are  cases 
the  other  way.  The  latter,  in  our  judgment,  accord  with  the 
reason  upon  which,  as  we  have  seen,  the  estoppel  is  founded, 
but  the  former  do  not. 

Of  the  cases  which  declare  a  doctrine  contrary  to  the  one 
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entertained  by  us,  there  are  two  classes:  1.  Those  in  which 
the  facts  presented  the  dry  question  whether  the  bare  posses^ 
sion  of  the  tenant  at  the  letting  relieves  him  from  the  es- 
toppel: and  2.  Those  in  which  the  dry  question  was  not 
presented  by  the  facts,  and  the  doctrine  was  announced 
merely  in  the  course  of  discussion.  The  latter  are  entitled  to 
no  consideration  as  precedents.  For  the  former  only  can 
that  distinction  be  claimed.  Of  them  only  two  have  been 
called  to  our  attention  in  which  the  decision  turned  upon  a  bare 
possession  by  the  tenant  at  the  time  of  the  letting:  McConneU 
V.  Bowdry^  4  T.  B.  Mon.  392;  and  Jackson  v.  Ayres,  14  Johns. 
224.  In  neither  case  was  the  reason  upon  which  the  estoppel 
is  founded  considered  or  applied.  In  each  the  court  merely 
stated  what  it  considered  to  be  the  rule,  and  the  latter  case, 
as  the  report  shows,  was  submitted  without  argument.  Such 
cases  are  far  from  satisfactory,  and  are  not  to  be  received  as 
conclusive  of  the  law.  The  remaining  cases  upon  which  the . 
respondent  relies  are  entirely  consistent  with  the  rule  an- 
nounced by  us  in  Tewksbury  v.  Magraff,  supra. 

In  Hall  v.  Butler,  10  Ad.  &  E.  205,  N.,  having  no  title  to 
certain  premises,  let  them  by  parol,  and  received  rent.  After- 
wards another  claimant,  B.,  demanded  the  rent;  and  N«,  being 
satisfied  with  B.'s  title,  informed  his  tenant,  in  B.'s  presence, 
that  he  had  given  up  the  premises  to  B.,  who  was  now  the 
landlord,  and  that  the  rent  was  thenceforth  to  be  paid  to 
B.  The  tenant  acquiesced,  and  when  B.  demanded  the  next 
quarter's  rent,  paid  part  of  it  on  account.  Lord  Chief  Justice 
Denman,  Mr.  Justice  Littledale,  and  Mr.  Justice  Patterson, 
all  delivered  opinions  to  the  effect  that  the  tenant  was  estopped, 
but  put  their  conclusions  upon  somewhat  different  grounds. 
Lord  Denman  put  his  judgment  upon  two  grounds:  1.  That 
N.  was  to  be  considered  as  the  agent  of  B.,  and  therefore  that 
the  entry  of  the  tenant  was  under  B.'s  title;  and  2.  That  there 
was  a  fresh  demise  by  B.,  unaccompanied  by  any  misrepre- 
sentation as  to  the  title  by  B.  In  this  latter  ground  Lord 
Denman  implied  merely  that  the  possession  of  the  tenant  of 
itself  made  no  difference  in  the  result.  Mr.  Justice  Patterson, 
however,  recognized  the  contrary  doctrine.  He  said:  "  There 
is  a  distinction  between  disputing  the  title  of  one  who  has 
actually  let  the  party  into  possession,  and  of  one  who  after- 
wards claims  to  be  entitled.  In  the  latter  case  the  tenant 
may  generally  dispute  it  by  showing  title  in  another."  He 
then  adds:  ''  I  am  not  sure  that  it  [the  transaction  betweeo 
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N.  and  the  tenant]  may  not  be  considered  as  an  original  tak- 
ing  from  B.  himself;  for  N.  treats  himself  as  the  agent  of  B. 
-vtrho  adopts  the  demise.''  This  common  ground  must  be  con- 
sidered as  the  ground  upon  which  the  judgment  in  the  case 
Tests,  in  which  view  the  case  is  entirely  consistent  with  the 
Tule  of  this  court. 

Ingraham  v.  Baldwin^  9  N.  Y.  45,  was  a  case  where  the 
-tenant  entered  under  the  lease,  and  the  landlord  afterward 
•conveyed  to  the  plaintiff,  to  whom  the  tenant  then  attorned; 
and  ?'.  was  held  that  the  tenant  could  not  dispute  the  title  of 
Ihe  plaintiff.  Instead  of  being  at  war  with  Tewksbury  v.  3fa- 
^rajf,  supra^  this  case  is  entirely  consistent  with  it.  We  there 
held  that  in  such  a  case  the  tenant  could  dispute  only  the 
•derivative  title.  By  so  doing  he  does  not  deny  the  title  of  his 
landlord,  but  merely  that  the  plaintiff  has  become  the  grantee 
of  his  landlord.  But  beyond  that  he  cannot  go,  for  to  do  so 
would  be  to  dispute  the  title  under  which  he  entered. 

The  other  cases  are  where  extrinsic  misrepresentation  and 
the  like,  on  the  part  of  the  landlord,  accompanied  the  posses- 
sion of  the  tenant  at  the  letting,  and  where  it  was  held  that 
the  tenant  was  not  estopped.  They  are:  Hall  v.  Benner,  1 
Penr.  &  W.  402  [21  Am.  Dec.  394];  Hamilton  v.  Maraden,  6 
Einn.  45;  Brovm  v.  Dysinger,  1  Rawle,  409;  Miller  v.  McBrier^ 
14  Serg.  &  R.  385;  Swift  v.  DeaUy  11  Vt.  325  [34  Am.  Dec.  693]; 
4ind  Shvltz  V.  Elliott^  11  Humph.  186.  Of  them  it  is  suffi- 
cient to  say  that  they  are  not  authority  upon  the  question  in 
hand.  They  establish  the  proposition  that  a  tenant  who  was 
in  possession  at  the  time  he  took  his  lease,  and  who  was  in- 
<luced  to  take  it  by  unfair  means,  may  dispute  his  landlord's 
title, — a  proposition  which  no  one  disputes.  Because  they  do 
that,  however,  they  cannot  be  taken  as  negatively  establish- 
ing the  proposition  that  the  tenant  cannot  dispute  the  title  of 
liis  landlord  solely  upon  the  ground  that  he  was  in  possession 
when  he  took  his  lease.  They  cannot  be  considered  as  im- 
plying such  a  proposition;  but  even  if  they  did,  so  important 
^  question  is  not  to  be  so  decided. 

We  now  come  to  those  cases  by  which,  as  we  consider,  the 
rule  in  Tewksbury  v.  Magraffy  supra^  is  sustained.  Chettle  v. 
Pounds  1  Ld.  Baym.  746,  was  an  action  of  debt  for  rent.  Upon 
nil  debet  pleaded,  the  plaintiff  gave  in  evidence  a  note  in  writ- 
ing, by  which  the  defendant  had  agreed  to  hold  for  one  year, 
rendering  rent  of  fifteen  pounds  sterling.  The  plaintiff  was 
f;rantee  of  a  reversion  expectant  upon  an  estate  for  life,  and 
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the  tenant  for  life  was  dead  at  the  time  the  note  was  given. 
The  grant  to  the  plaintiff  was  made  forty  years  before,  and  h» 
had  never  been  in  possession.  The  defendant  offered  to  prore- 
a  grant  of  the  reversion  prior  to  that  of  the  plaintiff,  and  thu» 
ahow  that  the  plaintiff  had  no  title  at  the  time  the  note  in 
writing  was  given,  and  it  was  ruled  by  Mr.  Chief  Justice  Holt, 
that  the  defendant  could  do  so  because  the  plaintiff  had  never 
been  in  possession;  but  if  he  had,  that  then  the  defendant 
could  not  have  given  the  prior  grant  in  evidence  without  hav- 
ing been  evicted.  There  was  no  pretense  that  the  note  in 
writing,  by  which  the  defendant  had  agreed  to  hold  for  the^ 
plaintiff,  bad  been  obtained  by  any  unfair  means  not  implied 
in  the  transaction  itself,  and  the  case  turned  wholly  upon  the 
bare  fact  that  the  defendant  did  not  receive  the  possession 
from  the  plaintiff. 

Rogers  v.  Pitcher^  6  Taunt.  202,  was  replevin  for  property^ 
distrained  for  rent.  The  plaintiff  was  in  possession,  and  the 
defendant  obtained  a  judgment  and  eligit  against  a  moiety  of 
the  premises,  and  thereafter  the  plaintiff  had  paid  rent  for 
such  moiety.  The  defendant,  on  whom  the  issue  of  tenancy 
lay,  proved  the  payment  of  rent,  and  rested.  The  plaintiff 
proposed  to  answer  it  by  showing  that  the  defendant  was  not* 
at  the  time  the  rent  was  paid,  or  then,  legally  entitled  to  the 
rent.  To  which  the  defendant  objected  upon  the  ground  that 
by  the  payment  of  the  rent  the  plaintiff  had  acknowledged  the- 
defendant  as  her  landlord,  and  was  now  estopped  from  con- 
testing his  title.  It  was  held  that  the  plaintiff  was  not  es- 
topped. There  was  no  pretense  of  any  extrinsic  misrepresen- 
tation, or  the  like,  on  the  part  of  the  defendant,  by  which  the 
plaintiff  had  been  induced  to  pay  rent.  There  was,  therefore, 
no  ground  for  the  rule  adopted,  except  the  possession  of  the 
plaintiff  before  and  at  the  time  of  the  attornment;  although 
there  is,  as  we  admit,  language  in  the  opinions  of  the  judges 
which,  unless  read  by  the  light  of  the  facts  of  the  case,  might 
lead  to  the  inference  that  the  case  included  express  misrepre- 
sentation or  the  like.  But  it  is  well  understood  that,  on  the 
score  of  authority,  it  is  the  facts  and  the  judgment  thereon 
which  constitute  the  case,  and  not  the  mere  language  of  the 
court  in  announcing  its  conclusions. 

Qravenor  v.  Woodhouse^  1  Bing.  38,  was  also  an  action  of 
replevin  for  property  distrained  for  rent.  At  the  trial  the  de- 
fendant put  in  a  written  attornment,  by  which  the  plaintiff,, 
being  in  possession  at  the  time,  as  the  attornment  upon  its  face 
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shof^edy  agreed  to  hold  for  one  year,  and  from  year  to  jrear^ 
at  a  yearly  rent  of  seventy  pounds  sterling,  without  prejudice 
to  any  right  or  claim  of  his  own  to  the  preinises. 

It  was  objected  on  the  part  of  the  plaintiff  that  the  language 
of  the  avowries  was  not  sustained  by  the  attornment,  and  evi* 
dence  was  offered  of  a  feoffment  made  to  the  plaintiff  by  a 
person  under  whom  the  defendants  claimed,  and  of  certain 
letters  from  that  person  containing  expressions  which  were^ 
said  to  be  adverse  to  the  defendants.  The  court,  however,, 
thought  the  avowries  sustained  by  the  language  of  the  attorn- 
ment, and  rejected  the  evidence,  upon  the  ground  that  the 
plaintiff  could  not  dispute  his  tenancy,  after  having  made  the 
attornment  in  question.  There  was  no  pretense,  so  far  a» 
the  case  shows,  that  the  attornment  had  been  obtained  by  any 
unfair  means,  not  implied  in  the  transaction,  on  the  part  of 
the  defendants.  The  judgment  went  against  the  plaintiff,  and 
there  was,  therefore,  no  ground  for  a  new  trial,  except  the  fact 
that  the  plaintiff  was  in  possession  when  he  attorned.  A  new 
trial  was  nevertheless  granted,  the  court  holding  that  the  at- 
tornment did  not  estop  the  plaintiff. 

Cornish  v.  Searell^  8  Bam.  &  C.  471,  was  aaaumpsit  for  use 
and  occupation.  A  being  tenant  in  possession  under  B,  and 
a  sequestration  having  issued  out  of  chancery  against  B, 
signed  the  following  instrument:  "I  hereby  attorn  and  be- 
come the  tenant  of  C  and  D,  two  of  the  sequestrators  named 
in  the  writ  of  sequestration  issued  in  the  said  suit  in  chancery, 
and  to  hold  the  same  for  such  time  and  on  such  conditions 
as  may  be  subsequently  agreed  upon."  It  was  held:  1.  That 
this  was  an  agreement  to  become  tenant,  and  required  a 
stamp;  and  2.  That  A,  not  having  received  possession  from  C 
and  D,  might  dispute  their  title.  So  far  as  the  statement  of 
facts  as  given  by  the  reporter  shows,  there  was  in  this  case  no- 
suggestion  of  unfair  means  not  intrinsic  on  the  part  of  C  and 
D,  by  reason  of  which  A  was  induced  to  attorn  to  them.  Yet  it 
has  been  said  that  it  was  a  case  of  mistake.  This  statement 
has  no  foundation  whatever  in  the  facts  of  the  case,  and  rests^ 
entirely  upon  a  single  word  found  in  the  opinion  of  Mr.  Justice 
Bayley,  who  said:  **As  sequestrators,  they  [the  plaintiffs  C  and 
D]  have  no  legal  right  to  receive  the  rents.  It  has  been  said 
that  the  defendant,  having  agreed  to  become  tenant  to  the 
plaintiffs,  cannot  dispute  their  title.  If  the  defendant  had  re* 
ceived  possession  from  them,  he  could  not  dispute  their  title. 
In  Rogers  v.  Pitcher^  supra^  and  Oravenor  v.  Woodhovse^  supra^ 
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the  distinction  is  pointed  out  between  the  case  where  a  person 
has  actually  received  possession  from  one  who  has  no  title,  and 
the  case  where  he  has  merely  attorned  by  mistake  to  one  who 
has  no  title.  In  the  former  case,  the  tenant  cannot  (except 
under  very  special  circumstances)  dispute  the  title;  in  the 
latter,  he  may."  The  claim  that  the  case  was  one  of  mistake 
is  founded  solely  upon  the  use  of  the  word  "  mistake  "  in  the 
foregoing  passage.  There  was  no  mistake  whatever  as  to  the 
title  of  C  and  D.  There  could  be  none,  for  the  instrument 
-which  was  signed  by  A  showed  upon  its  face  that  they  were 
only  sequestrators,  and  therefore  without  legal  claim  to  the 
rents.  It  cannot  be  supposed  that  a  person  in  possession  will 
knowingly  take  a  lease  from  a  party  who  has  no  title  to  the 
premises,  and  it  is  not,  therefore,  a  forced  use  of  language  to 
«peak  of  it  as  a  *'  mistake";  and  it  is  in  that  sense  that  we 
understand  Mr.  Justice  Bayley.  But  were  it  otherwise,  the 
incautious  use  of  words  by  the  court  cannot  override  the  fact-s 
of  the  case,  or  limit  the  force  of  the  judgment.  It  is  very  cer- 
tain that  A  signed  the  instrument  with  his  eyes  open,  know- 
ing all  the  facts  and  circumstances,  and  that  it  was  considered 
that  he  was  not  estopped  by  that  act. 

In  Jackson  v.  CuerdeUy  2  Johns.  Cas.  353,  the  defendant  A, 
being  in  possession  under  B,  the  supposed  proprietor,  applied 
by  letter  to  C,  as  the  real  owner,  to  purchase,  and  requested  to 
be  considered  as  a  tenant.  In  ejectment  by  C  against  A,  it 
-was  held  that  the  latter  was  not  estopped  by  bis  letter  from 
«howing  that  his  letter  was  grounded  on  a  mistake,  or  that  the 
fee  existed  in  himself,  or  out  of  the  plaintiff:  See  also  Jack" 
son  V,  Spear,  7  Wend.  401. 

In  all  cases  where  a  party  out  of  possession  seeks  a  taking 
and  holding  under  himself  by  another  in  possession,  from  the 
very  nature  of  the  case  there  must  be  a  representation  by  him 
that  ho  is  the  owner.  The  bare  proposition  to  lease  involves 
«uch  a  representation,  and  if  he  be  not  the  owner,  the  represen- 
tation is  false.  If,  under  such  circumstances,  a  party  in  pos- 
«ion  takes  a  lease,  his  act  can  be  accounted  for  upon  no 
rational  theory  except  that  he  was  influenced  by  this  express 
or  implied  representation.  When,  therefore,  in  the  opinions 
of  the  judges,  such  expressions  are  used,  their  sense  is  fully 
satisfied,  as  we  consider,  by  the  intrinsic  probability  that  there 
was  unfair  means  employed,  or  there  was  some  mistake,  by 
which  the  tenant  was  induced  to  act;  and  in  our  judgment 
€uch  intrinsic  probability  not  only  justifies  but  requires  the 
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courts  to  look  behind  the  lease  and  unearth  the  truth.  As 
already  suggested,  the  doctrinn  of  estoppel  was  not  designed 
to  secure  to  any  one  an  advantage  over  another,  but  to  prevent 
such  a  result,  and  to  maintain  the  status  which  existed  at  the 
outset, — to  protect  the  landlord  in  his  actual  possession  against 
the  trickery  or  sharp  practice  of  the  tenant,  not  to  enable  him 
to  impose  upon  the  tenant,  and  thereby  obtain  that  which  be- 
fore he  had  not.  To  hold  otherwise  would  be  to  blow  hot  and 
cold, — to  approve  fraud  and  trickery  in  one,  and  reprove  it  in 
another,  in  the  same  breath.  At  best,  the  landlord  gains  the 
advantage  of  a  prima  facie  case,  and  casts  upon  the  tenant  the 
burden  of  overcoming  it,  for  he  has  but  to  prove  the  lease  and 
rest.  With  this  he  must  be  content;  for  in  our  judgment  the 
cases  which  go  further  are  departures  from  principle,  and 
therefore  precedents  which  ought  not  to  be  followed. 
Judgment  and  order  reversed,  and  a  new  trial  granted. 

Sawyer,  C.  J.  (dissenting).  I  dissent.  I  adhere  to  the 
views  expressed  in  my  dissenting  opinion  in  the  case  of 
Tewksbury  v.  Magraffj  33  Cal.  249.  It  is  unnecessary  to  re- 
peat them  here. 


Doctrine  or  Estoppel  Concludes  Truth  in  Order  to  Prevent  Fraud 
AND  FALSsnooD,  and  imposes  silence  on  a  party  only  where,  in  conscience 
and  honesty,  he  shonld  not  be  allowed  to  speak:  Colder  r  Cliapman,  91  Am. 
Dec  163;    WaUrM'a  Appeal,  78  Id.  354. 

Estoppel  in  Pais,  when  It  Arises:  Clumteau  v.  Ooddin^  90  Am.  Dec 
462,  and  note  466;  MUls  v.  Graves,  87  Id.  314;  Davis  v.  Davis,  85  Id.  157. 

Estoppel  of  Tenant  to  Deny  Landlord's  Title:  Daniels  v.  Brown,  69 
Am.  Dec.  510,  note;  WiUiams  v.  Cash^  73  Id.  739;  Young  v,  Smiih,  76  Id.  109, 
and  cases  collected  in  note  111. 

The  principal  case  is  cited  to  the  point  that  the  tenant  is  not  estopped 
from  denying  his  landlord's  title,  where  he  did  not  enter  under  the  lease,  bat 
was  in  possession  at  the  time  it  was  made,  in  Peralia  ▼.  Oinockio,  47  CaL  460| 
Palmtag  ▼.  Doutrick,  59  Id.  168;  Padjie  etc  Ins,  Co.  ▼.  Btroitp,  63  Id.  153. 
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[85  California,  678.J 

SEATTm  kust  be  80  CONSTRUED  AS  TO  GivE  Efhect,  If  possible^  to  every 
portion  of  it,  and  without  rejecting  any  part  as  surplusage,  or  treating 
it  as  a  repetition  of  a  provision  already  made 

CONTETANGI  OF  SpECIHO  PORTION   OF  GOMMON  LaNDS  BT  OnB  TbNANT  Off 

Common,  or  by  any  number  of  them  less  than  the  whole^  is  not  void,  baft 
cannot  be  made  to  the  prejudice  of  the  co-tenants  not  uniting  in  the  oon- 
▼^aacou 
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GbJlKTEB  AOQUIBESy   UNDER    CONTETAlfCB  BT  QZTB  Tl3f ANT  IN  COMXOX   OIP 

Spscifio  Portion  of  the  common  Unds,  all  the  interest  of  his  grantor 
therein,  which  interest  is  a  tenancy  in  the  special  tract  with  the  co-ten- 
ants of  his  grantor. 

CONTSTANCB  BT  OXB  TbNANT  IN  COVMOV  OF  SfBCIAL  PORTION  OF  CoSftMON^ 

Premises  does  not  sever  the  special  tract  from  the  general  tract  of  whicl^ 
it  is  a  part,  so  far  as  the  co-tenants  of  the  grantor  are  concerned,  and  a» 
it  regards  them,  the  whole  tract  is  subject  to  partition  the  same  aa  it. 
would  be  had  the  conveyance  of  the  special  tract  not  been  made. 

Under  California  Pragticb,  Actions  should  be  Brought  in  Namr  of 
the  real  party  in  interest,  and  this  applies  to  actions  for  partition;  and 
a  holder  under  a  conveyance  by  one  teuaut  iu  couimou  of  a  specific  paroeX 
of  the  common  lands,  as  well  as  the  co-tenants  of  his  grantor,  should  be- 
made  a  party  to  such  action. 

Whole  Scope  and  Tenor  of  California  Statute  Relating  to  Pakti- 
TiON  OF  Lands  Show  that  the  intention  was  to  make  the  one  judgment 
of  partition  final  and  conclusive  on  all  persons  interested  in  the  property, 
or  any  part  of  it,  of  whom  the  court  could  acquire  jurisdiction.  Snob- 
actions,  though  regulated  to  a  great  extent  by  the  statute,  partake  nior»> 
fully  of  the  principles  and  rules  of  equity  than  those  of  law,  both  in  re- 
spect to  the  mode  of  procedure  prescribed  and  the  remedies  provided. 

Parties  are  Entitled  on  New  Trial  of  Action  for  Partition  o> 
Lands  ordered  by  the  court  on  appeal  to  avail  themselves  of  the  docu- 
mentary evidence  used  at  the  former  trial,  and  on  file  in  the  court  below,. 
including  the  referee's  report  of  the  testimony,  and  the  deeds,  exhibits^ 
etc.,  subject,  however,  to  objection  as  when  first  ofifered. 

Action  for  partition.  Several  of  the  defendants  appealed* 
The  facts  are  stated  in  the  opinion. 

F.  D.  ColtaUy  for  the  appellants. 
Temple  and  Thomas^  for  the  respondent. 

By  Court,  Rhodes,  J.  Action  for  partition  of  the  rancho 
Laguna  de  San  Antonio.  Bartolome  Bojorques,  the  owner 
of  the  rancho,  conveyed  to  his  eight  children  jointly  the  un- 
divided eight  ninths  of  the  rancho,  and  subsequently  convey- 
ances of  specific  ix)rtions  of  the  land  were  executed  to  divers 
persons,  none  of  which  were  executed  by  all  the  tenants  in 
common,  but  all  were  executed  by  two  or  more  of  them.  The 
tracts  thus  conveyed  are  denominated  by  the  parties  "  special 
locations,"  and  the  grantors  "  original  grantors."  Those  hold- 
ing special  locations,  as  well  as  those  holding  undivided  in- 
terests in  the  rancho,  were  made  defendants  to  the  proceedings. 
The  court  ordered  a  partition  of  the  rancho,  and  on  the  com- 
ing in  of  the  report  of  the  referees,  rendered  judgment  of 
partition,  without  ascertaining  and  determining  the  rights 
and  interests  of  the  holders  of  ^he  special  locations, — the 
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action  not  having  been  dismissed  as  against  them, — or  or- 
dering any  portions  of  the  lands  to  be  set  off  to  them.  This 
<  onptitutes  the  principal  ground  of  complaint  on  this  appeal. 

The  first  question  is,  whether  the  holders  of  the  special  loca- 
tions are  proper  parties  to  the  action.  The  language  of  the 
statute  is  sufficiently  clear  and  explicit  to  afford  a  solution  of 
the  question.  The  judgment  was  rendered  before  the  amend- 
ment of  1866  to  the  practice  act  was  passed.  Section  264 
provides  that  ^^  where  several  persons  hold  and  are  in  pos- 
session of  real  property  as  joint  tenants  or  as  tenants  in 
common,  in  which  one  or  more  of  them  have  an  estate  of  in- 
heritance, or  for  life  or  lives,  or  for  years,  an  action  may  be 
brought  by  one  or  more  of  such  persons  for  a  partition  thereof 
according  to  the  respective  rights  of  the  persons  interested 
therein,"  etc.  The  respondents  contend  that  this  provision 
includes  only  those  who  are  joint  tenants  or  tenants  in  com- 
mon of  the  whole  tract  of  which  partition  is  sought.  That  is 
the  correct  construction,  if  the  section  is  to  be  considered 
alone,  and  without  regard  to  other  sections  of  the  act  which 
have  a  material  bearing  on  the  point,  and  which  we  will  here- 
after notice.  It  is  provided  in  section  268  that  "  the  summons 
shall  be  directed  to  all  joint  tenants  and  tenants  in  common, 
and  all  persons  having  any  interest  in  or  any  liens  of  record 
by  mortgage,  judgment,  or  otherwise,  upon  the  property,  or 
any  particular  part  thereof;  and  generally  to  all  persons  un- 
known who  have  or  claim  any  interest  in  the  property."  The 
first  class  described  in  the  section  includes  joint  tenants  and 
tenants  in  common  of  the  lands  of  which  partition  is  sought. 
The  next  class  comprises  those  having  any  interest  in  the 
whole  property,  or  any  particular  portion  thereof.  The  third 
elass  is  the  lien-holders  upon  the  whole  or  any  part  of  the 
premises.  A  statute  must  be  so  construed  as  to  give  effect, 
if  possible,  to  every  portion  of  it,  and  without  rejecting  any 
part  as  surplusage,  or  treating  it  as  a  repetition  of  a  provision 
already  made.  Provision  was  made  in  the  first  clause  for 
joint  tenants  and  tenants  in  common  of  the  general  tract,  and 
to  hold  that  those  mentioned  as  having  an  interest  in  the 
property  must  be  restricted  to  such  as  are  joint  tenants  or 
tenants  in  common  of  the  whole  would  make  the  provision  a 
useless  repetition.  And  besides  this,  if  it  is  held  that  the 
words  '*  persons  having  an  interest "  comprise  only  joint  ten- 
ants and  tenants  in  common,  they  cannot  be  limited  to  those 
who  hold  such  interests  co-extensive  with  the  whole  property. 
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for  the  section  includes  those  also  who  have  such  interests 
in  any  particular  portion  of  the  property. 

The  appellants'  counsel  takes  the  position  that  a  convey- 
ance by  one  tenant  in  oommony  or  any  number  of  them  less 
than  the  whole,  of  a  specific  i>ortion  of  the  common  lands,  is 
not  void.  This  is  not  controverted  by  the  other  side,  but  they 
insist  that  it  is  so  far  void  as  against  the  other  tenants  in  com- 
mon that  they  may  disregard  it  on  partition.  The  rule  upon 
this  point  is,  that  one  tenant  in  common  cannot  convey  any  spe- 
cific part  of  the  land  so  as  to  prejudice  his  co-tenant:  Porter  v. 
HiU,  9  Mass.  34  [6  Am.  Dec.  22];  Bartlet  v.  Harlow,  12  Id.  34& 
[7  Am.  Dec.  76];  Baldwin  v.  Whiting,  13  Id.  57;  Rising  v. 
Stannard,  17  Id.  282;  Pedbody  v.  Minot,  24  Pick.  329;  Nichols  v. 
Smith,  22  Id.  316;  Chiswold  v.  Johnson,  5  Conn.  363;  Duncan  v. 
Sylvester,  24  Me.  482  [41  Am.  Dec.  400];  Vamum  v.  Abbot,  12 
Mass.  474  [7  Am.  Dec.  87];  Robinett  v.  Preston,  2  Rob.  (Va.) 
278.  Such  is  also  the  doctrine  of  this  court  In  Stark  v.  Barrett, 
15  Cal.  368,  the  precise  question  was  presented.  The  defend- 
ants in  that  case,  not  claiming  as  joint  tenants  or  tenants  in 
common,  resisted  the  recovery  on  the  ground  that  the  deed 
under  which  the  plaintiff  claimed  title,  having  been  executed 
by  only  one  of  the  tenants  in  common,  was  void.  The  courts 
in  disposing  of  the  point,  said:  ^'  Neither  a  joint  tenant  nor  a 
tenant  in  common  can  do  any  act  to  the  prejudice  of  his  co- 
tenants  in  their  estates.  This  is  the  settled  law,  and  hence  a 
conveyance  by  one  tenant  of  a  parcel  of  a  general  tract  owned 
by  several  is  inoperative  to  impair  any  of  the  rights  of  his 
co-tenants.  The  conveyance  must  be  subject  to  the  ultimate 
determination  of  their  rights,  and  upon  obvious  grounds. 
One  tenant  cannot  appropriate  to  himself  any  particular  por- 
tion of  the  general  tract;  as,  upon  a  partition,  which  may  be 
claimed  by  the  co-tenants  at  any  time,  the  parcel  may  be  en- 
tirely set  apart  in  severalty  to  a  co-tenant  He  cannot  defeat 
this  possible  result  whilst  retaining  his  interest,  nor  can  he 
defeat  it  by  the  transfer  of  his  interest.  He  cannot,  of  course, 
invest  his  grantee  with  rights  greater  than  he  possesses.  The 
grantee  must  take,  therefore,  subject  to  the  contingency  of  the 
loss  of  the  premises,  if  on  the  partition  of  the  general  tract 
they  should  not  be  allotted  to  the  grantor.  Subject  to  this 
contingency  the  conveyance  is  valid,  and  passes  the  interest 
of  the  grantor."  The  rights  thus  assigned  to  the  grantee  are 
precisely  those  pertaining  to  the  grantor  in  the  special  tract, 
— ^no  greater,  and  no  less.    The  grantor,  before  his  convey- 
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ance  of  the  special  tract,  held  his  undivided  interest  therein 
subject  to  the  contingency  of  the  loss  of  it,  if  on  the  partition 
of  the  general  tract  the  special  tract  should  be  allotted  to  one  of 
his  co-tenants.  The  grantee,  then,  acquires  all  the  interest 
of  his  grantor  in  the  special  tract,  and  that  interest  is  a 
tenancy  in  the  special  tract  in  common  with  the  co-tenants  of 
his  grantor,  but  his  conveyance  did  not  sever  the  special  tract 
from  the  general  tract,  so  far  as  the  co-tenants  are  concerned,, 
and  the  general  tract  is  therefore  liable  to  a  partition,  so  far  as 
the  co-tenants  of  the  grantor  are  concerned,  as  it  would  be 
had  the  conveyance  of  the  special  tract  not  been  made.  It 
appears,  therefore,  that  aside  from  the  directions  of  the  statute 
in  that  respect,  the  interest  of  the  grantee  of  the  special  loca- 
tion shows  that  he  is  a  proper  party  defendant  in  the  action. 

It  is  not  difficult  to  show  that  in  some  cases  the  holder  of 
the  special  location  is  a  necessary  party.  If  he  is  regarded 
as  an  unnecessary  and  improper  party  while  he  holds  a  con- 
veyance from  any  one  of  the  co-tenants,  he  will  not  be  ren- 
dered competent  to  participate  as  a  party  to  the  action  by 
receiving  further  conveyances  from  the  remaining  co-tenants, 
nor  can  bis  position  be  strengthened  in  consequence  of  his 
grantor's  subsequent  conveyances  to  the  other  tenants  in 
common  or  to  strangers,  by  specific  locations  or  otherwise, 
sufficient  to  cover  all  the  general  tract  remaining  after  his 
conveyance  of  the  first  special  location.  Where  an  original 
grantor  has  covered  the  general  tract  with  his  special  loca- 
tions, as  he  has  parted  with  interest  in  the  whole  tract,  he  is 
not  a  proper  party  to  the  partition.  Must  his  original  share 
be  unrepresented  in  the  action?  Suppose  A  and  B  are  ten- 
ants in  common  of  the  general  tract,  and  that  A  conveys  the 
east  half  to  C,  and  the  west  half  to  D.  It  is  desirable  to  B  to 
have  a  partition.  Whom  will  he  make  defendants?  Evi- 
dently not  A,  for  he  has  no  interest  in  the  premises,  his  two 
conveyances  having  as  completely  severed  his  connection  with 
the  general  tract  as  would  one  conveyance  of  the  whole  tract 
to  D  alone.  C  and  D  are  necessary  parties,  for  there  is  none 
other  whom  B  can  sue  as  holding  an  interest  of  any  kind  iu 
the  tract.  If  after  A's  several  conveyances,  C  conveys  his 
interest  to  D,  it  cannot  be  doubted  that  D  is  a  necessary  party, 
for  if  the  two  halves  of  a  thing  are  equal  to  the  whole,  D  holds 
the  full  and  precise  interest  held  by  A  while  a  tenant  in  com- 
mon with  B.  All  of  those  conveyances  were  of  special  loca- 
tions, and  if  they  are  to  be  disregarded  in  the  proceedings  for 
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partition,  this  strange  and  illogical  result  would  ensue  that 
the  claims  of  one  who  was  unquestionably  a  tenant  in  com- 
mon of  the  general  tract  would  be  disregarded,  while  another, 
"who  held  no  interest  in  the  premises,  would  be  required  to 
litigate  the  action  with  the  plaintiff,  and  be  entitled  to  a  judg- 
ment confirming  to  him  lands  which  he  had  previously  con- 
Teyed.  This  will  be  more  apparent,  if  possible,  if,  after  A's 
<^onveyance8  of  the  east  half  to  C  and  the  west  half  to  D,  B 
ehould  convey  the  east  half  to  D  and  the  west  half  to  C.  Do 
both  A  and  B  remain  competent  to  conduct  the  proceedings 
for  the  partition  after  they  have  parted  with  all  their  interest 
in  the  whole  tract  to  C  and  D? 

Suppose,  again,  that  A  conveys  to  C  and  D,  respectively, 
epecific  parcels  by  metes  and  bounds,  and  then  conveys  his 
undivided  interest  in  the  whole  rancho  to  B,  and  that  on  a 
survey  it  is  found  that  the  two  specific  parcels  comprise  the 
whole  rancho.     The  deeds  of  A  to  C  and  D  vested  in  them  all 
the  interest  in  the  rancho,  and  as  he  could  claim  nothing  in 
the  rancho,  B,  as  his  vendee,  was  in  no  better  position   in 
respect  to  A's  half  than  A  would  be  had  he  not  conveyed  to 
B,  and  would  remain  the  owner  of  only  the  undivided  half 
of  the  rancho.     Whom  will  B  sue  as  the  defendants  to  his 
action  for  partition?    Certainly  not  A,  for  A  conveyed   his 
undivided  interest  in  the  whole  rancho  to  B;  and  if  C  and  D 
are  not  proper  parties,  because  of  their  holding  only  special 
locations,  B  cannot  commence  the  action,  for  there  is  no  one 
whom  he  can  make  a  defendant. 

Sufficient  attention  has  not  usually  been  given  to  the  posi- 
tion occupied  by  the  tenant  in  common  after  a  conveyance  of 
a  specific  parcel  of  the  general  tract.  He  is  often  mentioned 
as  a  tenant  in  common  of  the  general  tract,  but  this  is  not 
true  in  any  sense  nor  for  any  purpose.  The  remaining  ten- 
ants in  common,  in  applying  for  a  partition,  are  entitled  to 
the  same  relief  in  every  respect  that  they  could  demand  were 
the  special  locations  remaining  in  the  hands  of  the  tenant  in 
common  who  conveyed  them;  and  the  same  would  be  the 
case  if,  instead  of  special  locations,  the  tenant  in  common 
had  conveyed  portions  of  his  undivided  interest.  But  not  in 
the  one  case  more  than  the  other  are  the  remaining  tenants 
in  common  authorized  to  disregard  the  conveyances  and  insist 
upon  the  allotment  in  partition  being  made  to  the  grantor; 
and  most  certainly  the  granter  cannot  be  heard  to  make  this 
claim  against  his  grantees  of  the  special  locations. 
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To  illustrate  the  true  position  of  all  the  partiee  in  respect 
to  each  other,  take  the  plaintiff's  case.  In  1852,  Angela 
Howe — who  then  owned  the  undivided  ninth  of  the  rancho 
— united  with  others  in  a  conveyance  of  a  tract  of  320  acres  to 
J.  Denman  and  E.  Denman.  It  is  claimed  that  after  that 
<conveyance  she  still  remained  a  tenant  in  common  of  the 
whole  rancho.  Had  she  conveyed  to  the  Denmans  all  the 
rancho  except  the  specific  tract  of  320  acres,  what  would  have 
been  their  relative  positions  in  respect  to  the  undivided  ninth 
which  before  the  conveyance  she  held?  If  in  the  case  of  the 
•ooDTeyance  as  it  was  actually  made  she  would  be  considered 
tLd  tenant  in  common  of  the  whole  rancho,  in  the  case  sup- 
posed the  Denmans  would  occupy  that  position.  But  in  truth, 
it  makes  no  difference,  in  the  respect  in  question,  what  may 
be  the  relative  dimensions  of  the  special  location  and  the 
rancho,  for  upon  her  execution  of  the  conveyance  of  the 
epecial  location,  be  it  large  or  small,  relative  to  the  whole 
rancho,  her  rights  for  every  purpose  whatsoever  became  re- 
stricted to  that  portion  of  the  rancho  not  included  in  her 
•conveyances.  She  thus  became,  by  the  execution  of  her  con- 
veyance to  the  Denmans,  simply  the  holder  of  an  undivided 
interest  in  a  portion  of  the  rancho,  holding  the  same  rights 
therein  that  the  Denmans  took  in  the  portion  conveyed  to 
them.  The  other  tenants  in  common,  in  procuring  a  parti- 
tion, had  the  right  to  treat  the  interest  originally  held  by  her 
as  still  united,  if  it  became  necessary  to  do  so,  in  order  that 
a  proper  and  equitable  allotment  of  the  lands  might  be  made, 
^nd  she  thus  became  liable  to  lose  on  the  partition  all  the 
lands  reserved  from  her  conveyance,  as  fully  as  the  Denmans 
to  lose  theirs,  and  by  the  same  means;  except  that  the 
chances  in  her  favor  and  against  the  Denmans  would  in- 
crease in  the  exact  proportion  that  the  value  of  her  reserva- 
tion exceeded  that  of  her  grant.  Had  the  two  been  equal, 
the  liability  of  each  party  to  lose  would  have  been  equal. 
Each  are  alike  the  holders  of  special  locations,  and  neither 
€he  nor  the  subsequent  vendee  of  her  undivided  interest  in 
the  whole  rancho  —  who,  like  her,  was  restricted  to  the  por- 
tion of  the  rancho  not  sold  by  her  —  had  the  right  to  partici- 
pate in  and  control  the  partition,  to  the  exclusion  of  the 
Denmans.  Angela  Howe  executed  eighteen  conveyances,  and 
without  pausing  to  compute  the  amount,  assume  that  they 
amounted  to  thirteen  thousand  out  of  the  twenty-five  thou- 
sand acres  in  the  rancho  of  about  the  average  value,  —  upon 

AM.  Die  Vol.  XCV— 10 


146  Oates  v.  Salmon.  [CaU 

what  principle  of  law,  equity,  or  common  sense  can  she- 
claim  the  right  to  be  heard  in  and  control  the  proceedings^ 
in  partition,  to  the  exclusion  of  her  grantees?  We  can  Bee- 
no  way  to  avoid  the  conclusion  that  if  she  or  her  subsequent 
yendee  is  a  necessary  or  proper  party,  her  prior  vendees  also 
are. 

The  view  that  the  holders  of  the  special  locations  are  neces- 
sary parties  is  materially  strengthened  by  considering  sec- 
tions 278  and  293  of  the  Practice  Act,  in  connection  with 
section  268  above  cited.  It  is  provided  by  section  278  that 
the  judgment  confirming  the  report  of  partition  shall  be  bind- 
ing and  conclusive:  '^  1.  On  all  persons  named  as  partiea^ 
to  the  action,  and  their  legal  representatives,  who  have  at  the 
time  any  interest  in  the  property  divided,  or  any  part  thereof, 
as  owners  in  fee,  or  as  tenants  for  life  or  for  years,  or  as  en- 
titled to  the  reversion,  remainder,  or  the  inheritance  of  such, 
property,  or  any  part  thereof,  after  the  termination  of  a  par- 
ticular estate  therein,"  etc.  The  words  "any  part  thereof "^ 
necessarily  mean,  in  the  connection  in  which  they  are  used,, 
any  part  of  the  property,  not  any  portion  of  an  undivided 
interest  in  the  property.  It  would  be  very  inconsistent,  if 
not  absurd,  that  the  judgment  should  be  conclusive  on  those 
who  were  not  proper  parties  to  the  action.  The  same  obser- 
vations would  apply  to  section  293,  which  provides  for  the- 
ascertainment  of  the  value  of  a  vested  or  contingent  future 
right  or  estate  in  any  of  the  property  sold.  The  whole  scope 
and  tenor  of  the  provisions  of  the  act  relating  to  partition 
show  that  the  intention  was  to  make  the  one  judgment  of  par- 
tition final  and  conclusive  on  all  persons  interested  in  the 
property,  or  any  part  of  it,  of  whom  the  court  could  acquire 
jurisdiction,  and  not  to  permit  the  matter  to  be  taken  up  in 
piecemeal;  and  accordingly  provision  is  made  for  bringing^ 
in  not  only  joint  tenants  and  tenants  in  conjmon  in  the  whole 
or  any  part  of  the  property,  but  those  having  future  rights  or 
estates,  those  entitled  in  remainder  or  reversion,  those  having 
estates  for  life  or  for  years,  and  those  liolding  liens  by  mort- 
gage, judgment,  or  otherwise;  and  power  is  given  to  the  court 
to  try  and  determine  the  rights  of  all  the  parties  to  the  ac- 
tion, and  to  order  compensation  to  bo  made  by  one  tenant  to- 
another,  so  as  to  equalize  the  shares  allotted  to  each.  To  an 
action  of  that  character  the  holder  of  the  special  location  is* 
a  necessary  party.  The  action,  though  regulated  to  a  great 
extent  by  the  statute,  partakes  more  fully,  both  in  respect  to 
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the  remedies  provided  and  the  mode  of  procedure,  of  the  prin- 
ciples and  rules  of  equity  than  those  of  law. 

Some  of  the  authorities  cited  by  the  counsel  for  the  re- 
spondent would  militate  strongly  against  the  conclusion  to 
which  we  have  arrived,  were  it  not  for  the  fact  that  those 
cases  turn  mainly  on  the  terms  of  the  statute  under  which 
the  proceedings  were  instituted.     Thus  in  Harwood  v.  Kirhy^ 

1  Paige,  469,  it  was  held  that  an  incumbrancer  was  not  a 
proper  party,  because  he  was  not  included  in  the  words  of 
the  statute.  In  Bradshaw  v.  Callaghan,  8  Johns.  563,  it  was 
decided  that  the  widow  in  respect  to  her  claim  of  dower  was 
not  a  proper  party,  on  the  ground  that  "  she  is  not  included 
in  the  description  of  joint  tenant,  tenant  in  common,  or  co- 
parcener, to  which  class  only  the  statute  extends";  but  in 
CoUb  v.  ColeSj  15  Id.  319  [8  Am.  Dec.  231],  it  was  said 
that  the  widow  was  not  a  proper  party  where  a  partition  was 
sought,  but  that  the  statute  had  been  amended  since  the  de- 
cision in  Bradshaw  v.  Callaghan,  supray  by  which  she  was 
made  a  proper  party  to  the  proceedings  where  the  object  was 
to  sell  the  premises  under  the  partition  act.     In  Cook  v.  Allen^ 

2  Mass.  464,  the  demandant  claimed  through  certain  proceed- 
ings in  partition,  in  which  judgment  was  taken  by  default, 
after  notice  by  publication,  according  to  the  statute,  and  the 
tenant  relied  on  a  disseisin  by  his  grantor  of  all  the  tenants 
in  common;  and  the  court  held  that  the  judgment  was  con- 
clusive against  the  defendant's  grantors  because  he  claimed 
an  interest  in  the  land, — which  was  title  in  severalty, — and 
was  notified  to  appear  and  defend  his  interest,  which  he  might 
have  done,  and  have  been  admitted  as  a  party  to  the  record. 

Without  proceeding  further  with  a  review  of  the  cases  cited, 
it  is  sufficient  to  say  that  those  which  touch  this  point  are 
made  to  depend  upon  the  peculiar  provisions  of  the  statute 
under  which  the  proceedings  were  had.  An  exception  to  this 
is  found  in  Porter  v.  Hill,  9  Mass.  34  [6  Am.  Dec.  22],  in 
which  it  is  held  that  one  joint  tenant  cannot  convey  a  portion 
of  the  premises  to  a  stranger,  and  the  reason  given  is,  ^'  that 
if  he  could,  his  grantee  would  become  a  tenant  in  common  of 
a  particular  part  with  the  other  joint  tenant,  who,  in  making 
a  legal  partition,  might  notwithstanding  have  the  whole  of 
the  part  thus  conveyed  assigned  as  his  property."  This  doc- 
trine cannot  be  sustained.  The  reason  given  is  the  very  con- 
tingency, subject  to  which,  as  it  is  said  in  Stark  v.  Barrett,  15 
Cal.  868,  the  grantee  takes  his  conveyance  of  the  specified 
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parcel.     In  Bartlet  v.  Harlow^  12  Mass.  347  [7  Am.  Dec.  76] 

the  court,  in  citing  the  decision  in  Porter  v.  flifl,  wifra^  that 
one  joint  tenant  cannot  convey  any  specific  part  of  the  land 
to  a  stranger,  adds,  "  at  least  not  so  as  to  prejudice  his  co* 
tenant."  The  doctrine  that  one  tenant  in  common  may 
convey  a  specific  part  of  the  general  tract'  subject  to  the 
contingency  mentioned,  is  affirmed  in  Bamum  v.  Abboij  12 
Id.  474  [7  Am.  Dec.  87],  and  many  other  cases  in  that  state. 

Counsel  place  much  reliance  upon  Siarh  v.  Barrett^  15  CaL 
368,  as  decisive  of  the  correctness  of  their  position.  Mr.  Chief 
Justice  Field,  in  delivering  the  opinion  of  the  court  in  that 
case,  said:  "The  grantee  [of  the  special  location]  must  take, 
therefore,  subject  to  the  contingency  of  the  loss  of  the  prem- 
ises, if  upon  the  partition  of  the  general  tract  they  should 
not  be  allotted  to  the  grantor."  A  portion  of  the  paragraph 
in  which  this  language  occurs  has  been  already  cited.  The 
question  as  to  who  were  proper  parties  to  an  action  for  parti- 
tion was  not  involved  even  in  the  most  indirect  manner,  nor  was 
it  discussed  by  counsel  or  determined  by  the  court.  In  pass- 
ing on  the  question  whether  the  purchaser  of  a  specific  parcel 
from  one  of  the  tenants  in  common  could  maintain  ejectment 
against  a  stranger  to  the  title,  the  court  held  that  his  title  was 
good  against  all  the  world  except  the  other  tenants  in  com- 
mon, and  as  to  them  it  was  subject  to  the  contingency  of  being 
taken  by  them,  if  it  should  be  found  necessary  to  do  so  in 
order  to  make  a  proper  partition  of  the  general  tract.  It  was 
not  the  purpose  of  the  court  to  determine  who  were  proper 
parties  to  the  partition  of  the  general  tract,  nor  to  whom  the 
allotment  should  be  made,  but  simply  to  say  that  the  grantee 
of  the  special  tract  stood,  as  to  the  contingency  of  its  loss, 
precisely  in  the  stead  of  the  grantor. 

The  doctrine  of  courts  of  equity  on  this  point  is  stated  in 
1  Story's  Eq.  Jur.,  sec.  656  c,  as  follows:  "And  courts  of  equity, 
in  making  these  adjustments,  will  not  confine  themselves  to 
the  mere  legal  rights  of  the  original  tenants  in  common,  but 
will  have  regard  to  the  legal  and  equitable  rights  of  all  other 
parties  interested  in  the  estate,  which  have  been  derived  from 
any  of  the  original  tenants  in  common;  and  will,  if  necessary 
for  this  purpose,  direct  a  distinct  partition  of  each  of  the  sev- 
eral portions  of  the  estate  in  which  the  derivative  alienees  have 
a  distinct  interest,  in  order  to  protect  that  interest.  Thua, 
where  A,  B,  and  C  were  tenants  in  common  in  undivided  third 
parts  of  an  estate  comprising  Whiteacre  and  Blackacre,  and  C 
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had  conveyed  his  interest  in  Blackacre  to  D,  and  his  interest 
in  Whiteacre  to  E,  upon  a  bill  filed  by  A  and  B  for  partition  of 
the  whole  estate,  the  court  directed  that  Blackacre  should  be 
divided  into  three  parts,  and  one  part  should  be  conveyed  to 
A  and  B  and  D,  respectively,  and  that  Whiteacre  should  be 
divided  into  three  parts,  and  one  part  should  be  conveyed  to 
A  and  B  and  E,  respectively.  In  this  way.  consistently  with 
the  rights  of  A  and  B,  the  interests  of  D  and  E  were,  as  in 
equity  they  ought  to  be,  fully  protected  and  secured."  We 
have  already  remarked  that  the  main  features  of  the  action,  as 
prescribed  by  the  statute,  closely  resemble  those  of  a  suit  in 
equity  brought  for  the  same  purpose. 

It  would  seem  that  the  respondents,  in  order  to  maintain  the 
action,  must  adopt  the  view  that  the  holders  of  the  special 
locations  are  necessary  parties,  if  it  is  true — and  in  our  opin- 
ion its  truth  does  not  admit  of  a  doubt — that  the  grantor, 
upon  the  execution  of  his  conveyance  of  the  special  location, 
parts  with  all  interest  therein;  and  we  think  they  must  also 
support  a  quite  liberal  construction  of  section  264.  The  ac- 
tion must  be  brought  in  the  name  of  the  real  party  in  interest, 
according  to  section  4,  and  none  of  the  provisions  relating  to 
partition  change  that  rule.  After  Bartolodie  Bojorques  and 
his  children  became  each  the  holder  of  the  undivided  ninth  of 
the  rancho,  they  made  twenty-two  deeds  of  distinct  parcels, 
each  executing  one  or  more  deed,  but  none  of  the  deeds  were 
executed  by  all  the  tenants  in  common,  though  each  deed  was 
executed  by  two  or  more  of  them.  All  of  those  deeds  were 
made  before  any  of  the  "  original  grantors  "  conveyed  undi- 
vided interests  in  the  whole  rancho.  They,  in  convejdng  un- 
divided interests,  could  not  pass  any  other  or  greater  interest 
in  the  rancho,  or  any  part  thereof,  than  they  then  held.  Each 
tenant  in  common  held  nothing  in  the  special  location  as 
against  his  or  her  vendee  of  the  special  location,  and  conse- 
quently, at  the  time  when  the  action  was  brought  there  was  no 
one  of  all  the  claimants  in  the  rancho  who  held  an  interest  as 
tenant  in  common  in  the  whole  rancho.  If  none  but  those 
interested  in  the  whole  rancho  are  proper  parties  to  the  action, 
neither  the  plaintiff  nor  any  of  the  defendants  were  entitled  to 
institute  proceedings  for  partition,  and  the  result  would  be  a 
rancho  in  which  more  than  one  hundred  persons  are  interested, 
which  was  legally  indivisible. 

There  is  no  such  thing  under  our  system  of  pleading  and 
^actice  as  a  suit  in  equity  for  partition  distinct  from  the  pro* 
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ceeding  provided  for  in  the  act.  The  rules  there  laid  down  are 
applicable  alike  to  all  actions  for  partition,  and  we  see  nothing 
in  those  rules,  if  section  264  should  be  liberally  construed,  so 
as  to  advance  the  remedy,  as  we  think  it  must  in  order  to 
meet  a  case  like  the  present,  which  will  preclude  the  parties 
here  from  having  a  complete  partition  of  the  rancho  among  all 
the  persons  interested  therein.  Nor  is  there  anything  in  the 
nature  or  extent  of  the  interest  of  the  several  persons  inter- 
ested that  will  prevent  a  partition.  There  may  be  many  in- 
tricate and  difficult  questions  to  be  settled  between  the  holders 
of  the  special  locations  and  those  claiming  undivided  interests 
in  the  whole  rancho,  but  they  will  have  to  be  determined  be- 
fore the  partition  is  complete.  If  partition  is  made  in  this 
action  among  the  claimants  of  individual  interests  in  the  gen- 
eral tract,  reserving  the  right  of  those  holding  specific  portions, 
partition  must  afterwards  be  made.between  each  claimant  and 
the  holders  of  the  specific  portions  falling  within  his  allot- 
ment, which  were  conveyed  by  his  grantor.  And  in  making 
such  first  partition,  the  court  would,  as  was  done  in  this  case, 
and  as  the  principles  of  equity  and  the  dictates  of  common 
honesty  would  require,  make  the  partition  in  such  manner 
that  the  special  location  should,  as  far  as  practicable,  fall 
within  the  share  of  their  several  grantors.  A  complete  parti- 
tion should  be  made  in  one  action,  if  practicable,  and  the  par- 
ties desire  it.  It  was  very  properly  said  by  Mr.  Chief  Justice 
•^Sanderson,  in  De  Uprey  v.  De  Uprey,  27  Cal.  335  [87  Am.  Dec. 
c81]:  ''Any  question  affecting  the  right  of  the  plaintiff  to  a 
partition,  or  the  rights  of  each  and  all  the  parties  in  the  land, 
may  be  put  in  issue,  tried,  and  determined  in  such  actions"; 
and  we  may  add  that,  when  put  in  issue,  they  should  be  tried 
and  determined,  instead  of  being  sent  back  to  be  tried  in  very 
many  new  actions:  Morenhout  v.  Higuera^  32  Id.  289. 

Our  conclusion  upon  this  point  is,  that  the  grantee  of  a  spe- 
cial location  occupies,  as  to  it,  the  identical  position  that  his 
grantor  held  immediately  before  he  executed  the  conveyance, 
and  that  the  holder  of  a  special  location  is  a  necessary  party 
to  the  action  for  the  partition  of  the  general  tract. 

The  point  presented  by  the  appellants,  that  by  reason  of  the 
understanding  and  verbal  agreement  among  the  grantees  the 
grantees  took  title  in  severalty  to  their  respective  special  loca- 
tions, is  not  sustainable  on  the  record  before  us.  It  presents 
no  finding  of  that  fact,  nor  evidence  from  which  it  should  have 
been  found.    There  would  be  great  difficulty,  under  the  stat* 
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lite  of  frauds,  in  sostaining  a  partition  attempted  to  be  made 
in  that  manner. 

The  error,  as  alleged  by  the  appellants,  and  not  controverted 

hy  the  other  side,  in  respect  to  R.  B.  Turner  and  W.  B.  Com- 

«tock,  by  which  a  certain  interest  was  allotted  to  Comstock 

elone,  instead  of  to  him  and  Turner  jointly,  will  be  corrected 

on  the  new  trial. 

It  is  unnecessary  to  consider  at  any  length  the  point  made 
by  Anita  Bojorques,  that  on  the  death  of  her  mother  she  be- 
<;ame  entitled  to  the  undivided  half  of  the  interest  conveyed  to 
Pedro,  her  father,  or  so  much  thereof  as  he  then  held;  for  if 
on  the  new  trial  it  shall  appear  that  the  conveyance  of  Bar- 
tolome  to  his  children  was  made  for  a  valuable  consideration, 
as  stated  by  the  referee  in  his  third  finding,  the  property  be- 
came common  property,  and  on  the  death  of  the  wife  of  Pedro, 
the  one  half  then  remaining  unsold  descended  to  her  daughter 
Anita.  Should  it  appear,  however,  that  the  deed  was  executed 
4ks  a  gift  to  the  trustees,  the  rule  is  the  reverse,  the  property 
becoming  the  separate  property  of  Pedro:  See  Hihn  v.  Pechf 
SO  Cal.  280. 

The  parties  will  be  entitled  to  avail  themselves  of  the  evi- 
<dence  in  the  cause  remaining  in  the  court  below,  as  well  as 
«uch  further  evidence  as  they  may  produce;  and  the  court 
may  permit  the  referees  to  use  the  surveys,  maps,  etc.,  made 
by  the  former  referees,  so  far  as  the  same  may  be  applicable 
or  available  under  the  case  made  on  the  new  trial. 

The  whole  argument  of  the  counsel  for  the  appellants  is  in- 
<M>nsistent  with  the  idea  that  the  plaintiff  is  barred  by  the 
Btatute  of  limitations;  and  as  this  very  voluminous  and  com- 
'  plicated  case  ought  not  to  be  encumbered  with  unnecessary 
issues,  it  may  not  be  improper  to  suggest  that  the  defendants 
who  have  pleaded  the  statute  of  limitations  should  strike  oat 
the  portion  of  the  answer  setting  it  up,  unless  they  still  rely 
on  it;  and  it  may  be  added  that,  as  but  little,  if  any,  question 
was  made,  so  far  as  the  record  before  us  shows,  as  to  the  find- 
ings of  the  referee  being  supported  by  the  evidence,  the  parties 
might  readily  narrow  the  issues  by  agreeing  to  a  large  portion 
of  the  iacts  in  the  case. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial;  the 
coiBtB  of  the  appeal  to  abide  the  event. 

SrATDTBB^  HOW  CoNSTHUXD:  Comeay  v.  CcMe^  87  Am.  Dea  240;  Shermem 
T.  BwiA,  91  Id.  577;  Hanimm  ▼.  8taU,  86  Id.  658;  Hoemftr  ▼.  Sargent,  86  Id. 
«38;  Bqfbmm  ▼.  BradKU,  83  Id.  467;  Banuemer  ▼.  Mao^  81  Id.  344;  Mmmm 
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T.  HaOomlU  84  Id.  581;  Frankiand  v.  HaJBoweO,  84  Id.  582;  Sanio  t.  StaU^ 
63  Id.  487;  Tmgman  t.  RaOroad  Co.,  69  Id.  565;  Parkmaon  v.  Staie^  74  Id. 
522,  and  note  534. 

CoNVETANCB  BT  Go-TKKAiffT  ov  HIS  Intebest  in  the  oomnum  property  by 
metea  and  bounds:  See  WJuitttm  t.  WhUUm,  75  Am.  Dee.  163,  and  note  ]7U 
Marahall  v.  Trurnbull,  73  Id.  667,  and  note  669;  he  cannot  by  will  devise  hi» 
interest  in  specifio  parts  of  the  common  property  so  as  to  prejudice  his  co- 
tenants:  WhiUon  y.  Whitton^  75  Id.  163;  he  cannot  grant  or  demise  more  than 
his  nndivided  interest  in  the  common  estate,  unless  he  is  authorised  by  hi» 
oo-tenants  to  grant  or  demise  their  interests  also:  Dillon  v.  JSroton,  71  Id.  700. 

AonoN  lOA  Pabtttion,  Naturb  of,  Pleaddigs,  etc.:  De  Ufrey  v.  De 
Upny,  87  Am.  Dexi.  81;  Jokn^m  v.  Jaknaont  83  Id.  675;  Bigdcw  v.  LiUlffieid, 
83  Id.  484;  MartindaU  v.  Alexander,  89  Id.  458;  Crane  v.  Waggtmer,  89  Id. 
493. 

All  Parties  ha  vino  or  Claimino  Ant  Interest  in  Land  are  not  only 
proper  but  necessary  parties  to  a  suit  in  partition:  De  Ufrey  v.  De  Uprty, 
87  Am.  Dec  81. 

The  fbinoifal  gasb  is  cited  to  the  points  that  in  partition  all  the  ten- 
ants in  common  should  be  made  parties,  and  if  one  of  the  tenants  in  oonmion 
has  conveyed  a  specific  portion  of  the  common  lands,  his  grantee  should  be 
joined  as  a  party,  in  Sutter  v.  San  Frandaeo,  36  Cal.  116;  it  is  cited  to  the 
point  that  the  proceeding  in  partition  is  one  in  which  the  rights  of  all  partiea 
may  be  fully  inquired  into  and  finally  determined,  in  Martin  t.  WcUher,  58  Id. 
694,  and  Emerie  v.  Alvarado,  64  Id.  629;  and  to  the  point  that  there  is  no  such 
thing  as  a  suit  in  equity  for  partition,  under  Calif omia  practice,  distinct  from 
the  prooeediug  provided  for  in  the  statute,  and  that  the  rulee  there  laid  down 
■re  applicable  alike  to  all  actions  for  partition,  in  Ooodak  ▼•  Diatriet  Comrt^ 
60  Id.  85^  dissenting  opinion  of  Shaipstein,  J. 


Tynan  u  Walkbe- 

185  Calipornia,  684.  J 

BiATDTES  OF  LIMITATIONS  ARE  TO  BE  Stbictlt  Gonstbubdw  Qensml  word* 
In  the  statute  must  receive  a  general  construction,  and  if  there  be  no 
express  exception,  the  courts  can  create  none. 

Universal  Rule  in  Construing  Statute  is,  that  courts  must  find  the  in- 
tent of  the  legislature  in  the  statute  itself.  Unless  some  ground  can  be 
found  in  the  statute  for  restraining  or  enlarging  the  meaning  of  its  gen- 
eral words,  they  must  receive  a  general  construction,  and  the  courts  can- 
not arbitrarily  subtract  from  or  add  thereto. 

Faot  that  there  is  No  Person  in  Ezistencb  Competbrt  to  Sub  does 
not  prevent  the  operation  of  the  statute  of  limitations.  So  held  in  an 
action  of  ejectment,  where  the  owner  of  the  land  had  died,  and  his  es- 
tate remained  for  many  years  without  administration,  and  there  was  no 
one  capable  of  suing  for  possession  thereof. 

Oalijornia  Statute  of  Limitations  Contains  No  Provision  excepting 
from  its  operation  a  case  where  the  party  who  would  have  been  entitled 
to  sue  dies  before  the  cause  of  action  has,  accrued.  In  such  case,  the 
persons  interested  in  his  estate — his  creditors,  heirs,  and  devisees— 
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have  the  full  time  allowed  by  the  statata  in  which  to  obtain  a  grant  off 
administration  and  commence  an  action. 

iNTBODUCnON    07  PROOF    BT    PLAIXTIFF  AT    TrIAL,   IN    StTFPOBT  09  MaTB- 

RIAL  AvERSiEN'Ts  in  his  complaint^  which  were  bo  defectively  denied 
that,  npon  motion,  such  denials  might  have  been  stricken  out  as  sham. 
and  irrelevant,  is  a  waiver  of  all  objections  to  the  sufficiency  of  said  de- 
nials; and  an  instruction  to  the  jury,  asked  by  the  plaintiff,  to  the  effect 
that  the  facts  so  averred  were  admitted  to  be  true  for  all  the  purposes  of 
the  trial,  may  properly  be  refused. 

PuoBTiFF  Wbo  Regards  Denials  Contained  in  Answer  as  Insufpi- 
CIBNT  may  take  advantage  of  the  fact,  by  a  motion  to  strike  them  out 
on  the  ground  that  they  are  sham  and  irrelevant. 

Dknials  Contained  in  Answer  hat  be  Stricken  out,  on  motion,  aa 
sham  and  irrelevant,  when  they  do  not  explicitly  traverse  the  material 
allegations  of  the  complaint. 

Action  of  ejectment,  brought  by  the  plaintiff  as  the  admin- 
istrator of  the  estate  of  one  Bell,  deceased.  The  defendant 
had  judgment  in  his  favor,  and  the  plaintiff  moved  for  a  new^ 
trial,  one  of  the  grounds  being  the  refusal  of  the  court  to  give 
to  the  jury  certain  instructions,  substantially  set  out  in  the 
opinion.  The  motion  was  denied,  and  the  plaintiff  appealed. 
Other  material  facts  appear  in  the  opinion, 

J.  W.  Armstrong^  for  the  appellant. 

Gordon  and  Hwnt,  for  the  respondent. 

By  Court,  Sanderson,  J.  The  principal  question  involved 
in  this  case,  and  the  one  upon  which  the  final  decision  must 
mainly  turn,  relates  to  the  defense  of  the  statute  of  limita- 
tions. The  case  shows  that  Bell,  the  plaintiff's  intestate,  died 
on  the  3d  of  April,  1854;  that  the  plaintiff  was  appointed  ad- 
ministrator on  the  5th  of  October,  1866,  more  than  twelve 
years  subsequent  to  the  death  of  Bell;  that  prior  and  up  to 
September,  1853,  Bell  was  in  the  actual  occupation  and  pos- 
session of  the  premises,  at  which  time  he  made  a  journey  to 
the  Atlantic  states,  leaving  the  premises  in  the  care  and 
charge  of  one  Davis;  that  Bell  returned  in  March,  1854,  sick 
with  the  small-pox;  that  he  went  to  the  premises,  and  not 
finding  Davis  there,  "went  up  the  creek  to  find  him,"  but 
without  success;  that  on  his  return  he  stopped  at  the  defend- 
ant's house  to  rest,  but  became  worse,  was  unable  to  leave^ 
and  remained  there  until  his  death;  that  the  defendant,  on 
account  of  the  nature  of  Bell's  disease,  was  unwilling  to  live 
in  the  house  with  him,  and  Bell  directed  Davis  to  move  out 
of  his  (Bell's)  house  and  let  the  defendant  occupy  it  until  ho 
(Bell)  sbould  recover;  that  Davis  gave  the  key  to  the  defend- 
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ant)  who  thereupon,  and  before  the  death  of  Bell,  took  posses- 
sion of  Beirs  house;  that  in  October,  1854,  the  defendant  took 
lip  the  premises  under  the  statute  in  relation  to  the  mode  of 
maintaining  possessory  actions  on  public  lands  (Stats.  1852, 
p.  158),  and  has  been  claiming  to  hold  them  in  his  own  right 
■ever  since,  adversely  to  the  whole  world. 

Upon  the  foregoing  testimony,  the  court  below  instructed 
the  jury,  in  effect,  that  the  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations,  whether  they  found  that 
the  defendant  had  entered  in  the  lifetime  of  Bell,  and  as  his 
tenant  (as  claimed  by  the  plaintiff),  or  entered  in  October, 
^fter  the  death  of  Bell,  in  his  own  right,  and  claiming  ad- 
versely to  all  the  world  (as  claimed  by  the  defendant);  and 
that  the  question  as  to  the  bar  was  wholly  unaffected  by  the 
fact  that  the  appointment  of  an  administrator  had  been  de- 
layed until  October,  1866. 

It  is  claimed  on  the  part  of  the  plaintiff  that  in  thus  in- 
structing the  jury,  the  court  below  erred.  That  inasmuch  as, 
either  upon  the  theory  of  the  plaintiff,  or  of  the  defendant  in 
respect  to  the  entry  of  the  latter,,  the  cause  of  action  did  not 
accrue  until  after  the  death  of  Bell,  the  statute  did  not  com- 
mence to  run  until  the  appointment  of  the  plaintiff  as  admin- 
istrator. 

In  support  of  this  proposition,  counsel  for  the  plaintiff  ap- 
peals to  the  rule  of  construction  adopted  by  the  English 
courts  in  relation  to  the  statute  of  21  Jac.  I.,  c.  16,  to  the 
effect  that  the  term  "  cause  of  action "  implies  not  only  a 
right  of  action,  but  also  the  existence  of  some  person  who  is 
•competent  to  sue  upon  it.  The  rule  was  deduced  from  the 
maxim  of  the  civil  law,  Contra  non  valentem  agere  iion  currii 
prssscriptiOf  and  it  was  accordingly  held  that  there  must  be, 
not  only  a  cause  of  action,  but  a  person  to  sue.  So  where  an 
action  was  brought  by  an  administrator  upon  certain  bills  of 
exchange  made  payable  to  his  testator,  but  accepted  after  his 
death,  and  the  acceptance  was  more  than  six  years  before  the 
<}ommencement  of  the  action,  but  within  six  years  after  ad- 
ministration was  granted,  it  was  held  that  the  statute  did  not 
begin  to  run  until  the  grant  of  administration:  Murray  v. 
East  India  Co,,  5  Barn.  &  Aid.  204;  Cary  v.  StephenaoUj  Salk. 
421.  This  rule  has  been  followed  in  some  of  the  United 
States:  Sturges  v.  Sherwood^  15  Conn.  149;  Hansford  v.  EUioU^ 
9  Leigh,  79;  Ruff's  AdmWa  v.  Btdl,  7  Har.  &  J.  14;  Grubb'9 
AdnCrB  v.  Clayton^B  Ex^r^  2  Hayw.  878;  Wenman  y.  Mohawk 
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Ins.  Co.j  13  Wend.  267  [28  Am.  Dec.  464];  CMger  y.  Brawn^  4 
McCord,  423;  Levering  v.  Rittenhouee,  4  Whart  130. 

Yet  by  the  same  courts  it  has  been  held  that  where  the 
<ause  of  action  has  accrued  to  the  testator  or  intestate  in  his 
lifetime,  the  running  of  the  statute  will  not  be  stayed  by  his 
<lcath  until  the  grant  of  administration:  Rhodes  y.  SiMthurst^ 
4  Mees.  &  W.  42;  Freaks  y.  Cranefeldt,  3  Mylne  &  C.  499.  It 
is  not  easy  to  perceiye  why,  upon  principle,  any  distinction 
should  be  made  between  the  case  where  the  cause  of  action 
accrues  in  the  lifetime  of  the  testator  or  intestate  and  nhe^ 
it  does  not  accrue  until  after  his  death.  The  only  reason 
which  can  be  given  why  the  statute  should  not  run  in  any 
<;a6e  is,  that  there  is  no  person  to  sue,  and  therefore  no  person 
to  whom  laches  can  be  imputed.  But  the  reason  applies  to 
the  latter  case  as  well  as  to  the  former,  and  if  an  exception  is 
allowed  in  favor  of  the  former,  it  ought  also  to  be  extended  to 
the  latter. 

The  rule  adopted  by  the  English  courts  found  no  founda- 
tion in  the  terms  of  the  statute  of  21  Jac.  I.,  c.  16,  which 
they  assumed  to  be  reading.  They  founded  the  rule  upon 
the  so-called  equity  of  the  fourth  section  of  the  statute,  which 
excepted  from  the  running  of  the  statute  three  cases  only:  1. 
Where  judgment  has  been  reversed  by  writ  of  error;  2.  Where 
judgment  has  been  arrested;  and  3.  Where  an  outlawry  has 
been  reversed.  In  all  which  it  was  provided  ^^  that  the  plain- 
tiff, his  heirs,  executors,  or  administrators,  as  the  case  may 
require,  may  commence  a  new  action  or  suit  from  time  to 
time,  within  a  year  after  such  judgment  reversed,  or  such 
judgment  given  against  the  plaintiff,  or  outlawry  reversed^ 
and  not  after."  A  somewhat  similar  provision  is  found  in  the 
statute  of  this  state:  Sec.  26. 

The  interpretation  which  was  given  to  the  statute  of  James 
I.  was  not  only  inconsistent  with  itself,  but  opposed  to  all 
the  accredited  rules  of  construction.  It  proceeded  upon  the 
theory  that  the  case  was  within  the  reason  of  the  exceptions 
for  which  the  statute  itself  provided,  and  that  therefore  Par- 
liament could  not  have  intended  otherwise  than  was  decided 
by  the  courts, — a  most  dangerous  and  pernicious  mode  of  rea- 
soning, which  amounts  to  judicial  legislation,  and  overturns 
the  maxim  that  courts  are  authorized  to  declare  the  law  only, 
and  not  to  make  it.  If  they  may  add  at  all  to  the  exceptions 
provided  for  in  the  statute,  under  the  pretense  that  the  case 
before  them  is  of  equal  equity  with  those  given  in  the  statute. 
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who  is  to  fix  the  limit  to  their  interpolations,  or  establish  the 
line  between  legislative  and  judicial  functions?  If  they  may 
add  one  to  the  list  of  excepted  cases,  by  parity  of  reason  they 
may  add  another,  and  so  on  until  the  entire  body  of  the  statute 
has  become  emasculated,  and  the  will  of  the  judiciary  substi- 
tuted for  that  of  the  legislature.  How  much  more  in  keeping 
with  the  legitimate  exercise  of  judicial  functions  are  those 
cases  where  it  has  been  held  that  the  courts  can  create  no  ex- 
ceptions where  the  legislature  has  made  none.  As  in  Hall  v. 
WybourUy  2  Salk.  420,  where  to  a  plea  of  the  statute  the  plain- 
tiff replied  that  the  defendant  was  beyond  sea,  and  it  was 
held  that  the  defendant's  being  beyond  sea  did  not  avoid  the 
statute,  because  it  was  not  at  that  time  among  the  excepted 
cases.  The  case  arose  before  the  statute  of  Queen  Anne,  in 
which  the  defendant's  being  beyond  the  sea  was  for  the  first 
time  made  an  exception.  Also  in  Boynton^s  Case,  cited  in  the 
last,  where  Mr.  Chief  Justice  Bridgman  held  that  though  the 
courts  were  closed,  and  no  suits  could  be  commenced,  as  in 
the  case  of  civil  war,  yet  the  statute  would  bar  the  action, 
because  it  was  general  in  its  terms,  and  must  affect  all  cases 
not  expressly  excepted.  In  Avbry  v.  Fortescuey  10  Mod.  206, 
it  was  said  that  the  resolution  in  Boynton^s  Case  was  often 
approved  by  Mr.  Chief  Justice  Holt.  See  also  the  opinion  of 
Sir  William  Grant  in  Beckford  v.  Wade^  17  Ves.  Jr.  87. 

Aside  from  the  manifest  conflict  between  the  former  and  lat* 
ter  cases  to  which  we  have  referred,  the  former  are  also  at  war 
with  the  universally  accepted  general  rule  that  statutes  of  lim- 
itations are  to  be  strictly  construed.  In  Demareat  v.  Wynkoop^ 
8  Johns.  Ch.  146  [8  Am.  Dec.  467],  it  was  held  that  the  court 
made  no  exception  in  favor  of  infants  where  the  statute  had 
made  none.  Said  Mr.  Chancellor  Kent  (page  142) :  '^  The  doc- 
trine of  an  inherent  equity  creating  an  exception  as  to  any  dis- 
ability where  the  statute  of  limitations  creates  none  has  been 
long,  and  I  believe  uniformly,  exploded.  General  words  in 
the  statute  must  receive  a  general  construction,  and  if  there 
be  no  express  exception,  the  court  can  create  none.  It  was 
agreed,  without  contradiction,  in  Stowell  v.  Zouehj  Plow.  369  b, 
871  c,  that  the  general  provision  in  statute  of  fines  would 
have  barred  infants,  feme  covertSy  and  the  other  persons  named 
in  the  proviso,  equally  with  persons  under  no  disability,  if 
they  had  not  been  named  in  the  exception  or  saving  clause. 
So  in  DupUix  v.  De  Roven^  2  Vem.  540,  the  lord-keeper  thought 
it  very  reasonable  that  the  statute  of  limitations  should  not 
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ran  when  the  debtor  was  beyond  sea;  bnt  there  was  no  say- 
ing in  the  case,  he  could  not  resist  the  plea  of  the  statute. 
The  same  doctrine  is  declared,  in  explicit  and  expressive 
terms,  by  Sir  William  Grant  in  Bedford  v.  IFade,  17  Ves.  Jr. 
87,  who  refers  to  the  opinion  of  Sir  Eardly  Wilmot,  in  Lord 
Buckinghamshire  v.  Drury^  Wilmot's  Opinion,  177,  sec.  194, 
and  to  the  decisions  of  the  common-law  courts,  Hall  y.  Wy^ 
bourn,  2  Salk.  420,  Avbry  v.  Forteecue,  10  Mod.  206,  that 
*  though  the  courts  of  justice  be  shut  by  civil  war,  so  that  no 
original  could  be  sued  out,  yet  the  statute  of  limitations  con- 
tinued to  run.' " 

In  Mclvar  v.  Ragan,  2  Wheat.  25,  the  statute  of  limitations 
of  the  state  of  Tennessee  came  before  the  supreme  court  of 
the  United  States.  The  action  was  ejectment.  Both  parties 
claimed  under  patents  from  the  state  of  North  Carolina, —  the 
defendants  under  the  junior  patent  and  a  possession  of  seven 
years,  which,  by  the  statutes  of  North  Carolina  and  Tennessee, 
constituted  a  bar  to  the  action  if  the  possession  was  under 
color  of  title.  The  plaintifis,  to  repel  the  defense  of  the 
statute,  proved  that  no  corner  or  course  of  the  grant  under 
which  they  claimed  was  marked,  except  the  beginning  corner; 
that  the  beginning,  and  nearly  the  whole  land,  and  all  the 
comers  except  one,  were  within  the  boundary  of  lands  re- 
served by  treaty  for  the  Cherokee  Indians,  which  were  not 
ceded  to  the  United  Stat-es  until  within  seven  years  before  the 
commencement  of  the  action.  The  laws  of  the  United  States 
prohibited  all  persons  from  surveying  or  marking  any  lands 
reserved  by  treaty  for  the  Indians,  and  accordingly,  it  was 
claimed  on  the  part  of  the  plaintiffs  that  the  statute  of  limita- 
tions ought  not  to  be  allowed  to  run  against  them  until  from 
the  date  of  the  cession  to  the  United  States,  because  before 
that  day  they  were  prohibited  by  heavy  penalties  from  mak- 
ing the  necessary  surveys  to  show  that  the  defendant  was 
within  their  lines.  But  Mr.  Chief  Justice  Marshall  said: 
'''The  case  is  admitted  to  be  within  the  act  of  limitations 
of  the  state  of  Tennessee,  and  not  within  the  letter  of  the  ex- 
ceptions. But  it  is  contended  that  as  the  plaintiffs  were  dis* 
abled  by  statute  from  surveying  their  land,  and  consequently 
from  prosecuting  the  suit  with  effect,  they  must  be  excused 
from  bringing  it,  and  are  within  the  equity  though  not  within 
the  letter  of  the  exceptions.  The  statute  of  limitations  is 
intended,  not  for  the  punishment  of  those  who  neglect  to  as- 
sert their  rights,  but  for  the  protection  of  those  ijho  have 
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remained  in  possession  under  color  of  title  believed  to  be  good. 
....  Where  the  situation  of  a  party  was  such  as,  in  the 
opinion  of  the  legislature,  to  furnish  a  motive  for  excepting 
him  from  the  operation  of  the  law,  the  legislature  has  made 
the  exception.     It  would  be  going  far  for  this  court  to  add  tO' 

those  exceptions It  has  never  been  determined  that 

the  impossibility  of  bringing  a  case  to  a  successful  issue,  from 
causes  of  uncertain  duration,  though  created  by  the  legisla- 
ture, shall  take  such  case  out  of  the  operation  of  the  act  of 
limitations,  unless  the  legislature  shall  so  declare  its  will.'^ 
Ho  then  proceeded,  however,  to  show  that  the  plaintiff's  caso 
was  not  within  the  equity  of  the  exceptions  of  the  statute. 

It  is  a  universal  principle  of  construction  that  courts  must 
find  the  intent  of  the  legislature  in  the  statute  itself.  Unless 
some  ground  can  be  found  in  the  statute  for  restraining  or  en* 
larging  the  meaning  of  its  general  words,  they  must  receive  a 
general  construction,  and  the  courts  cannot  arbitrarily  subtract 
from  or  add  thereto:  Beckford  v.  WadCy  supra.  The  rule  upon 
the  subject  of  implied  exceptions  is  well  stated  by  Sir  Eardly 
Wilmot  in  Lord  Buckinghamshire  v.  Drury^  supra.  He  said: 
"  Many  cases  have  been  put  where  the  law  implies  an  excep* 
tion,  and  takes  infants  out  of  general  words  by  what  is  called 
a  virtual  exception.  I  have  looked  through  all  the  cases,  and 
the  only  rule  to  be  drawn  from  them  is,  that  where  the  word& 
of  a  law,  in  their  common  and  ordinary  signification,  are  suf- 
ficient to  include  infants,  the  virtual  exception  must  be  drawn 
from  the  intention  of  the  legislature  manifested  by  other 
parts  of  the  law, — from  the  general  purpose  and  design  of  the 
law,  and  from  the  subject-matter  of  it."  And  he  cites  the 
statute  of  limitations  as  an  instance  in  which  infants  would 
bo  barred  if  it  were  not  for  the  introduction  of  an  exception  in 
their  favor.  This  rule  of  Sir  Eardly  Wilmot  is  illustrated 
upon  the  other  side  by  the  first  statute  of  Wills,  32  Henry 
VJIL,  instanced  for  that  purpose  by  Sir  William  Grant  in 
Beckford  v.  Wade^  supra,  which  declares  that  all  and  every 
person  or  persons  may  devise  their  lands  by  will.  The  lan- 
guage of  the  statute  was  broad  enough  to  include  infants  and 
insane  persons,  yet  without  the  aid  of  the  subsequent  explana* 
tory  statute  of  24  Henry  VIII.,  which  it  was,  nevertheless^ 
thought  expedient  to  pass,  the  obvious  intent  of  the  statute 
being  to  make  a  will  a  competent  mode  of  conveying  land,  it 
could  not  have  been  intended  thereby  to  render  personB  com* 
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petent  to  convey  by  will  who  wero  incompetent  to  convey  by 
any  other  mode. 

We  have  thus  glanced  at  the  condition  of  the  law  for  the- 
purpose  of  showing  that  the  rule  which  the  plaintiff  has  in- 
voked has  its  foundation  in  judicial  construction,  and  not  ia 
the  language  or  general  purpose  and  design  of  the  statute^ 
and  that  it  is  opposed  to  all  the  well-established  rules  by 
which  courts  should  be  guided  in  ascertaining  and  giving 
effect  to  the  will  of  the  legislature,  and  for  the  further  pur- 
pose of  justifying  ourselves,  if  any  justification  be  required,, 
in  adopting  the  same  rule  of  construction  in  relation  to  the 
statute  of  limitations  which  we  uniformly  apply  to  all  other 
statutes, — that  is  to  say,  to  read  it  as  it  is  written,  without 
any  arbitrary  subtraction  or  addition  to  its  meaning.  The- 
violation  of  this  rule,  as  we  consider,  which  we  have  noticed,, 
can  be  accounted  for  only  by  referring  it  to  the  well-knowrv 
hostility  of  the  courts  at  an  early  day  to  statutes  of  limita* 
tions.  That  hostility  no  longer  exists,  and  with  it,  in  our  judg- 
ment, its  effects  also  should  be  allowed  to  pass  away. 

The  statute  provides  that  civil  actions  shall  be  commenced 
within  certain'  periods  therein  prescribed  ^*  after  the  cause  of 
action  shall  have  accrued."  The  clause  '*  after  the  cause  of 
action  shall  have  accrued"  does  not,  in  our  judgment,  imply, 
in  addition,  the  existence  of  a  person  legally  competent  to 
enforce  it  by  suit.  If  it  did,  why  in  subsequent  parts  of  the 
statute  provide  that  the  statute  shall  not  run  in  certain  case» 
specified,  which  are  excepted  from  the  operation  of  the  stat- 
ute, because  the  persons  in  whose  favor  the  cause  of  actioi^ 
exists  are  legally  incompetent  to  sue?  Obviously,  if  the  term 
"right  of  action"  implies  the  existence  of  a  person  compe- 
tent to  commence  an  action,  there  was  no  occasion  for  special 
provisions  relieving  persons  not  competent  from  the  operation 
of  the  statute.  Nothing  further  need  have  been  said,  for  the 
courts,  after  having  ascertained  the  existence  of  a  right  of 
action,  would  have  next  inquired  whether  there  was  any  per- 
son in  existence  legally  competent  to  enforce  it  by  suit,  and 
computed  the  time  accordingly.  Again,  if  it  was  the  inten- 
tion to  provide  that  the  statute  should  run  only  where  thera 
is  both  a  right  of  action  and  a  person  to  assert  it,  why  not 
insert  a  provision  to  that  effect  in  general  terms,  and  not  take 
the  hazard  by  going  into  details  of  omitting  cases  which  ought^ 
on  the  score  of  equal  equities,  to  be  included  ? 

But  again,  if  we  assume  that  the  term  "  cause  of  action  '^ 
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'Contains  also  a  general  implication  in  relation  to  disabilities, 
^haty  in  view  of  the  subsequent  specification  of  disabilities, 
becomes  of  the  settled  rule  that  general  words  are  limited  by 
special  words  subsequently  employed,  or  the  maxim,  Expressio 
^niiL8  est  ezcludo  alteriuaf 

But  it  is  unnecessary  to  enlarge  upon  this  point.  Leave  out 
of  view  the  judicial  interpretations  which  we  have  noticed, 
xmd  which  we  have  indicated  our  purpose  to  discard,  there  is 
no  doubt  as  to  the  meaning  of  the  statute.  It  must  run  in  all 
•cases  not  expressly  excepted  from  its  operation. 

There  is  no  provision  of  the  statute  excepting  a  case  of  this 
kind  from  its  operation.  The  twenty-fourth  section  provides 
4in  exception,  where  the  party  entitled  to  bring  an  action  dies 
After  the  cause  of  action  has  accrued,  and  before  the  expira- 
tion of  the  time  allowed  for  commencing  the  action,  and  also 
where  the  party  against  whom  an  action  may  be  brought  dies 
before  the  expiration  of  the  time  allowed,  but  no  provision  is 
made  excepting  a  case  where  the  party  who  would  have  been 
•entitled  to  sue  dies  before  the  cause  of  action  has  accrued. 

Nor  do  we  perceive  any  substantial  reason  why  any  excep- 
tion should  be  made.  If  the  cause  of  action  does  not  accrue 
until  after  the  death  of  the  party  who  would  have  been  en- 
titled to  sue,  the  persons  interested  in  his  estate — his  credi- 
tors, heirs,  and  devisees — have  the  full  time  allowed  by  the 
statute  in  which  to  move  in  the  matter  to  obtain  a  grant  of 
administration  and  commence  an  action.  Even  if  we  recog- 
nized the  doctrine  of  inherent  equity  or  implied  exception^ 
we  are  unable,  independent  of  the  judicial  dogma  that  the 
term  "  cause  of  action  "  also  implies  a  person  to  sue,  to  per- 
■ceive  that  this  case  falls  within  the  principle.  It  certainly 
has  less  equity  than  ine  case  where  the  cause  of  action  has 
accrued  in  the  lifetime  of  the  party;  yet  in  such  a  case  the 
statute  runs  on,  according  to  the  cases  to  which  we  have  re- 
ferred, even  though  there  may  not  be  forty-eight  hours  of  the 
limitation  remaining  at  the  time  of  his  death.  The  legisla- 
ture of  this  state  seems  to  have  considered  this  latter  result 
of  the  English  statutes  as  unreasonable,  and  has  therefore 
provided,  as  we  have  seen,  that  the  time  allowed  to  sue  shall 
be  extended,  if  necessary,  not  to  exceed  six  months  from  his 
death,  thus  affording  time  to  obtain  a  grant  of  administration 
4ind  sue. 

We  may  add,  in  conclusion,  that  in  view  of  this  provision 
in  relation  to  cases  where  the  cause  of  action  has  accrued  be- 
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fore  the  death,  to  the  effect  that  the  time  may  he  extended  not 
to  exceed  six  months  from  the  death,  it  would  be  exceedingly 
anomalous  to  hold  that  if  it  accrues  one  day  after  death  the 
time  to  sue  shall  be  extended  indefinitely,  the  extension  to  be 
measured  only  by  the  tardiness  of  those  who  are  interested 
•directly  or  indirectly  in  bringing  the  action. 

We  are  also  of  the  opinion  that  the  court  below  did  not  err 
in  declining  to  instruct  the  jury  that  certain  facts  were  settled 
for  the  purposes  of  the  trial,  by  the  admissions  of  the  defend- 
ant, in  not  denying  them  in  his  answer.  Conceding  the  denials 
to  have  been  defective,  the  plaintiff  liad  gone  into  the  evidence 
in  relation  to  them  without  questioning  their  sufficiency,  and 
-we  think  it  was  too  late  to  do  so  after  the  testimony  was  in 
and  the  time  for  instructions  had  arrived.  Where  the  defend- 
ant has  intentionally  admitted  certain  allegations  by  not  deny- 
ing them,  it  ia  proper,  to  avoid  all  mistakes  on  the  part  of  the 
Jury,  for  the  court  to  so  instruct;  but  where,  as  in  the  present 
case,  the  question  is  as  to  the  sufficiency  of  the  denials,  we  do 
not  consider  it  the  proper  practice.  By  introducing  testimony, 
the  plaintiff  waived  all  objection  to  the  denials  upon  that 
ground.  He  treated  the  denials  as  sufficient,  and  thus  mis- 
led the  defendant.  If  he  regarded  the  denials  as  insufficient, 
and  desired  to  take  advantage  of  that  circumstance,  he  should 
have  moved  to  strike  them  out,  upon  the  ground  that  they 
were  sham  and  irrelevant.  Sham  and  irrelevant  answers  and 
-defenses,  and  so  much  of  any  pleading  as  may  be  irrelevant, 
redundant,  or  immaterial,  may  be  stricken  out  on  motion: 
Practice  Act,  sec.  50.  Answers  consisting  in  whole  or  in  part 
of  defective  denials,  which  do  not  explicitly  traverse  the  mate- 
rial allegationB  of  the  complaint,  are,  as  to  such  denials,  sham 
and  irrelevant  within  the  meaning  of  the  statute:  People  v. 
McCumber,  18  N.  Y.  316  [72  Am.  Deo.  615];  Oay  v.  Winter^ 
34  Cal.  153. 

Under  the  foregoing  views,  the  remaining  points  leqtiire  no 
special  notice. 

Judgment  and  order  affirmed. 

Rhodes,  J.,  expressed  no  opinion. 


Omiirfjwcrrloy  ov  drATuriB:  See  Oalti  ▼.  Sakmm^  Mlfl^  p.  190^  and 
«oUeoted  in  note. 

Statdtb  09  LmrATiOK,  GovsTRUonoN:  Coleman  ▼.  WaJOoart  77  Am,  Dm. 
163;  Porttr  ▼.  Elam,  85  Id.  132;  how  pleaded:  Baifd  r.  BkuJoman^  87  Id.  146^ 
«ad  note  164;  RagUmi  ▼.  Morton,  91  Id.  516. 
Ax.  ma  Vol  XOV— U 
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EiTEOT  09  Abskngx  vbom  State  upon  the  numing  of  the  statnte  of  limi* 
tations:  Langdon  ▼.  Doud^  84  Am.  Dec.  641,  and  note  on  snbject  644;  ih» 
statute  does  not  ran  in  favor  of  one  who  has  been  gnilty  of  frand  or  eonceal- 
ment:  Hoyle  v.  Jontg,  89  Id.  273;  and  see  WthtUr  ▼.  Newbold,  82  Id.  487^ 
Munaon  v.  HaUoweU,  84  Id.  682. 

Sham  Pleadings,  Motion  to  Strieb  out:  People  ▼.  MeOumber^  72  Am. 
Dec.  516,  and  note  522;  Hill  v.  Jamieson,  79  Id.  414. 

Thx  FBiNdPAL  CASE  IS  CITED  to  the  point  that  courts  are  not  anthorized 
to  interpolate  other  exceptions  than  those  expressed  in  the  statute  of  limita- 
tions itself,  in  Meeks  v.  VassauU,  3  Saw.  217;  and  is  cited  in  Crowieff  ▼.  CUy- 
B.  22.  Co.,  60  CaL  630,  to  the  point  that  under  the  circumstances  of  the  latter 
case,  the  defendant  cannot  be  permitted  to  raise  the  point  on  appeal,  that  th» 
Terdict  of  the  jury  was  against  an  admission  made  hj  the  pleadings. 
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[8S  CAUrOBKIA,  106.1 

AonoK  TO  RsooYER  Possession  ov  Pbbsonal  Propxbtt  mat  bb  Db- 
TEATBD  by  a  showing  that  during  the  pendency  of  the  action,  and 
before  a  trial  thereof,  the  defendant  has  been  required  to  deliver,  and 
has  delivered,  the  property  to  a  third  person,  entitled  to  its  possession  a» 
against  both  plaintiff  and  defendant. 

AonoN  AQAiNST  Shebitf  TO  Rbooyeb  Possession  ov  Personal  Propebtt 
Seized  under  Attaohicent  hat  bb  Devbatbd  by  showing  that  the 
defendant  in  attachment  transferred  the  property  attached  to  the  plain- 
tiff with  intent  to  hinder,  delay,  and  defraud  his  creditors,  and  that 
such  defendant,  during  the  pendency  of  the  action,  and  before  a  trial 
thereof,  was  declared  a  bankrupt,  and  the  sherifl^  on  demand  of  the 
assignee  in  bankruptcy,  deUvered  the  property  to  such  assignee. 

ASBIflNEE  IN    BaNKRUPTOT   UNDER   LaWS  09  UNITED   STATES  18   ENTiniBI> 

TO  Possession  of  Propertt  transferred  with  intent  to  hinder,  delay, 
and  defraud  creditors  as  against  both  the  transferee  and  the  sheriff  who* 
sabsequently  attaches  the  property  in  such  transferee's  hands  as  belong* 
ing  to  the  bankrupt. 

Action  to  recover  the  possession  of  personal  properiy.  The 
facts  are  staled  in  the  opinion. 

Whiting  and  Naphtcdy,  for  the  appellant. 

A,  A,  Sargent  and  T.  B.  Reardon^  for  the  respondents. 

By  Court,  Sawyer,  C.  J.  This  is  an  action  to  recover  oer* 
tain  personal  property,  seized  on  the  29th  of  May,  1867,  by 
the  defendant,  who  was  sheriff  of  Nevada  County,  as  the  goods 
of  one  Wiedero,  under  an  attachment  issued  in  the  suit  of 
Dinkelspeil  v.  Wiedero.  The  answer  alleged  the  seizure  in  the 
character  of  sheriff,  and  that  the  goods  were  at  the  time  the 
property  of  Wiedero. 
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Subsequently  the  defendant  filed  a  Bupplemental  answer, 
in  which  he  averred  that  since  the  commencement  of  the  suit, 
on  the  29th  of  July,  1867,  one  Henry  Epstein  filed  his  peti- 
tion in  bankruptcy  in  the  district  court  of  the  United  States 
against  said  Wiedero,  setting  forth  that  he  was  a  creditor  of 
Wiedero,  and  the  other  facts  required  by  the  act  of  Congress 
to  establish  a  uniform  system  of  bankruptcy  in  the  United 
States,  and  averring  that  on  tlie  24th  of  May,  1867,  said  Wie- 
dero, being  possessed  of  certain  goods,  wares,  and  merchan- 
dise, consisting  of  watches,  jewelry,  etc.,  in  a  store  at  Grass 
Valley,  did  make  an  assignment,  sale,  and  transfer  of  the 
whole  thereof  to  Bolander  and  Getz,  said  plaintiflTs,  with  in- 
tent to  delay,  hinder,  and  defraud  his  creditors;    that  the 
same  was  done  in  contemplation  of  insolvency,  with  a  view  to 
hinder,  etc.,  his  creditors,  and  defeat  the  operation  of  said  act 
of  Congress;   that  said  court  made  an  order  requiring  said 
Wiedero  to  appear  before  said  court  on  the  12th  of  August, 
1867,  etc.;   that  said  Wiedero  appeared  and  answered,  and 
upon  hearing  was  adjudged  and  declared  a  bankrupt,  etc.; 
that  one  Hyde  was  duly  appointed  assignee  in  bankruptcy  of 
Wiedero,  and  all  the  estate,  real  and  personal,  of  which  Wie- 
dero was  the  owner  on  the  29th  of  July,  1867,  assigned  to  said 
Hyde;  that  in  pursuance  of  said  assignment,  and  said  act  of 
Congress,  said  assignee  made  a  demand  upon  defendant  for 
the  poBsession  of  the  said  property  in  dispute  in  this  action, 
and  took  the  whole  of  said  property  from  defendant,  and  the 
Bidd  assignee  is  now  in  possession  thereof;  that  said  property 
referred  to  in  said  petition  in  bankruptcy,  and  in  the  com- 
plaint in  this  action,  was,  at  the  time  of  said  transfer  by 
Wiedero  to  Bolander  and  Getz,  all    the  property  owned  by 
said  Wiedero;  and  that  said  Bolander  and  Getz  well  knew 
that  it  was  all  the  property  said  Wiedero  had,  and  knew  that 
he  at  the  time  owed  other  debts  amounting  to  upwards  of  four 
thousand  dollars,  and  was  utterly  insolvent;  also  avers  that 
the  facts  set  forth  in  the  petition  in  bankruptcy  are  true,  and 
that  this  came  to  his  knowledge  since  the  filing  of  the  original 
answer  in  this  case.     On  motion  of  plaintiffs,  the  supplemen- 
tal answer  was  stricken  out  as  irrelevant  and  impertinent,  and 
constituting  no  defense, — to  which  action  defendant  excepted. 

The  question  is,  whether  the  answer  constituted-  a  defense, 
in  whole  or  in  part,  to  the  action.  It  is  unnecessary  to  inquire 
whether  it  would  or  would  not  have  constituted  a  defense  to 
the  old  technical  action  of  replevin. 
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The  action  is  to  recover  the  possession  of  personal  property. 
No  delivery  was  made  to  the  plaintiff.     In  order  to  maintain 
the  action,  a  right  to  the  possession  must  have  existed  in  the 
plaintiff  at  the  time  of  the  commencement  of  the  action.   But, 
if  before  the  trial  of  the  action  his  right  to  the  possession 
has  ceased,  and  the  defendant  has  been  required  to  deliver, 
and  has  delivered,  the  property  to  the  party  entitled  to  its  pos- 
session, we  do  not  see  why  that  fact  may  not  be  set  up,  so  as 
to  defeat  a  recovery  of  the  possession  or  the  value  of  the  prop- 
erty: 0^ Connor  v.  Blake,  29  Cal.  316.     It  might  not  defeat  a 
recovery  of  the  costs  of  the  action,  or  damages  accrued  up  to 
the  time  the  contingency  happened,  but  why  not  defeat  a  re- 
covery of  the  possession,  or  of  the  value  of  the  property?   Such 
would  be  the  result  in  an  action  to  recover  real  estate,  both 
under  section  256  of  the  practice  act,  and  at  common  law. 
We  see  no  good  reason  why  the  same  principle  should  not 
apply  with  reference  to  actions  to  recover  personal  property 
under  our  system.     Section  67  of  the  practice  act  provides 
that  "where  circumstances,  occurring  subsequently  to  the 
commencement  of  the  action,  render  it  proper,  the  same  may 
be   presented   by   supplemental   pleadings,  and   issue  taken 
thereon  in  the  same  manner  as  in  the  case  of  original  plead- 
ings."    The  only  question  is,  whether  the  circumstances  oc- 
curring in  this  case  contain  any  substantial  matter  of  defense. 
If  property  in  the  hands  of  a  bailee  is  wrongfully  taken  from 
his  possession  by  a  stranger,  at  a  time  when  the  bailor  is  enti- 
tled to  demand  and  receive  the  possession  from  the  bailee,  the 
bailee  might  undoubtedly  maintain  an  action  to  recover  the 
possession  from  the  party  wrongfully  depriving  him  of  it. 
But  if,  pending  the  action,  the  defendant  himself  should  ac- 
quire from  the  bailor  the  title  to  the  property  and  right  of 
immediate  possession,  would  it  be  pretended  that  the  facts,  if 
promptly  set  up  in  a  supplemental  answer,  would  not  consti- 
tute a  defense  against  a  recovery  of  the  possession,  or  of  the 
value  of  the  property?     Upon  what  principle  could  the  posses- 
sion be  taken  from  the  owner  having  a  right  of  immediate 
possession  by  the  party  who  has  ceased  to  have  any  right  of 
possession?    So  if  the  bailor,  having  the  right  of  immediate 
possession,  should  demand  the  possession  of  the  defendant 
pending  the  action,  and  he,  having  no  right  of  possession, 
should  yield  to  the  demand  of  the  party  entitled,  or  its  pos- 
session should  be  lawfully  recovered  in  an  action  by  such 
party,  upon  what  principle  could  the  plaintiffj  who  has  no 
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further  right  to  the  possession  of  the  property,  still  recoyer 
after  these  facts  are  made  to  appear  in  due  time  and  form? 
We  can  perceive  no  reasonable  grounds  upon  which  such  a 
claim  could  be  maintained.  The  defendant  could  not  lawfully 
resist  the  demand  of  the  real  owner  entitled  to  immediate  pos- 
session, nor  successfully  defend  an  action  brought  by  him; 
and  if  the  bailee,  with  no  right  of  possession  as  against  the 
bailor,  could  also  maintain  the  action  in  the  face  of  such  a 
defense,  properly  set  up,  ho  would  be  liable  twice  over  for  the 
property  or  its  value  for  the  same  act. 

In  the  present  case,  if  the  facts  set  up  in  the  supplemental 
answer  are  true,  the  assignee  is  entitled  to  the  possession  of 
the  goods  in  question,  as  against  both  plaintiffs  and  defendant, 
and  the  defendant  could  not  lawfully  have  resisted  the  demand 
of  the  assignee  for  the  possession  of  the  goods.  He  was  bound 
to  deliver  them  up  on  demand.  Had  he  not  done  so,  the 
assignee  could  have  recovered  them.  The  goods,  according  to 
the  averments  of  the  answer,  were  the  only  property  of  Wiedero 
on  the  24th  of  May,  1867,  the  date  of  the  transfer  to  plaintiffs. 
He  was  on  that  day  largely  insolvent.  Plaintiffs  knew  these 
facts.  The  transfer  was  made  in  contemplation  of  insolvency, 
and  with  a  view  to  hinder,  delay,  and  defraud  his  other  credi- 
tors, and  give  preference  to  plaintiffs.  The  petition  of  Epstein 
was  filed  on  the  29th  of  July,  1867,  within  four  months.  Wie- 
dero was  adjudged  a  bankrupt.  The  act  of  Congress  makes 
the  sale  to  plaintiffs,  under  the  state  of  facts  alleged  in  the 
supplemental  answer, —  and  for  the  purposes  of  this  decision 
the  allegations  must  be  taken  as  true, — void,  and  vests  the 
title  and  right  of  immediate  possession  of  the  property  sold 
and  transferred  to  plaintiffs,  as  well  as  property  not  transferred, 
if  any  there  was,  in  the  assignee.  For  the  purposes  of  the 
act,  Wiedero  was,  in  law,  on  the  29th  of  July,  1867,  still  the 
owner  of  the  property  so  fraudulently  transferred  to  plaintiffs: 
14  U.  S.  Stats,  at  Large,  522,  523,  sec.  14;  p.  524,  sec.  15; 
p.  534,  sec.  35;  p.  536,  sec.  39;  p.  537,  sec.  42.  From  the 
moment  of  the  assignment,  the  plaintiffs,  on  the  facts  averred, 
ceased  to  have  any  title  to  the  property,  or  right  of  possession. 
The  title  and  right  of  possession  vested  in  the  assignee.  The 
defendant  could  not  resist  a  recovery,  and  he  delivered  the 
property  to  the  party  entitled.  He  did  simply  what  the  law 
both  authorized  and  required  him  to  do.  The  title  and  right 
of  pofisession  having  passed  from  the  plaintiffs,  and  the  prop- 
erty having  been  delivered  to  the  party  entitled,  they  are,  in 
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our  judgment,  no  longer  entitled  to  recover  its  poBseseion. 
Their  right  has  terminated  pending  the  action.  The  matter 
Bet  up,  therefore,  was  material,  and  was  improperly  stricken 
out. 

The  judgment  and  order  denying  new  trial  reversed,  and 
new  trial  granted,  and  remittiiur  directed  to  issue  forthwith. 

Crockett,  J.,  having  been  of  counsel,  did  not  sit  in  this 
case. 


Fkaxtdulbkt  Salk  bt  Dkbtor  hat  bk  AvomBD  BT  AssiQKSB  Dff  Bahk- 
RUPTCT  OR  Insoltenct,  subsequently  appointed:  Note  to  Cfardner  ▼.  Lane, 
85  Am.  Dec.  785;  Ashley's  AdmW  v.  RMnaon,  65  Id.  387;  bat  an  attaching 
creditor  cannot  avoid  a  sale  on  the  mere  ground  that  it  ia  in  violation  of  the 
insolvent  law:  Oardner  v.  Lane^  85  Id.  779.  Where  a  transfer  by  a  bank- 
rupt is  fraudulent  and  void,  the  transferee  holds  the  property  for  the  assignee 
in  bankruptcy,  and  the  assignee  may  sue  him  for  its  recovery:  Fox  v.  Oard' 
ner,  21  WaU.  478;  S.  C,  12  Nat.  Bank.  Reg.  130,  referring  to  the  principal 
case.  Transfers  to  defeat  the  operation  of  the  bankruptcy  law  are  absolutely 
void,  and  the  title  to  the  property  vests  in  the  assignee  upon  his  appointment: 
Stepenson  v.  McLaren,  23  Minn.  113;  S.  C,  14  Nat.  Bank.  Reg.  405,  citing 
the  principal  case;  but  see  the  principal  case  distinguished  in  Bromlejfy. 
OoodrkJi,  40  Wis.  139. 

Thk  principal  cask  is  reverred  to  in  Rlaon  v.  PoweU^  28  Ark.  436,  on 
the  point  that  state  courts  have  concurrent  juriadiotion  with  the  nationiU 
oonrfcs  over  actions  by  assignees  in  bankruptcy. 


Wethbebbb  V.  Dunn. 

[86  Calipobnia,  147.] 

All  Who  Come  nrro  Possession  of  Land  after  Action  Brouobt  nuar. 
Prima  Facie,  Go  out  under  writ  of  possession,  if  the  plaintiff  recoveni 
for  the  presumption  is,  that  they  came  in  under  the  defendant. 

One  Wno  Comes  into  Possession  or  Land  under  JmwicENT  Oollv- 
srvELT  Obtained  against  Defendant  in  an  action  to  recover  posses- 
sion of  the  land,  pending  the  action,  must  go  out  under  a  writ  of 
possession  against  the  defendant. 

Action  to  recover  possession  of  land.  The  facts  are  stated 
in  the  opinion. 

Sharp  and  Lloydy  for  the  appellants. 

8,  F.  and  J.  Reynolds,  for  the  respondent. 

By  Court,  Sawyer,  G.  J.  We  are  satisfied,  as  the  court  be- 
low must  have  been,  that  this  case  presents  another  instance 
of  an  indirect  effort,  through  other  parties,  to  evade  the  process 
of  the  court,  and  deprive  the  plaintiff,  in  an  action  to  recover 
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land  after  a  long  and  succeBsfnl  litigation,  of  the  fruits  of  his 
Judgment. 

The  action  to  recoyer  the  land  in  question  was  commenced 
in  May,  1865.  The  defendants,  Quinn  and  Carroll,  having  an- 
-swered,  the  action,  as  between  them  and  plaintiff,  was  tried,  a 
verdict  found,  and  judgment  for  the  possession  rendered  in 
favor  of  plaintifif  on  the  4th  of  August,  1866.  Quinn  and  Car^ 
roll,  having  first  moved  for  a  new  trial,  and  the  motion  having 
been  denied,  appealed  to  this  court,  and  the  judgment  of  the 
<iistrict  court  was  afBrmed  on  the  29th  of  March,  1867.  The 
remittitur^  however,  was  not  issued  from  this  court  till  July 
19,  1867,  being  stayed  by  petition  for  rehearing.  It  was  filed 
in  the  court  below  July  22,  1867.  On  the  25th  of  April,  1867, 
after  judgment  of  afQrmation  in  this  court,  and  before  the  re- 
mittitur issued,  one  David  Fitzgibbon  commenced  suit  in  the 
twelfth  judicial  district  against  said  defendant  Quinn  to  re- 
cover a  portion  of  the  same  premises,  and  due  service  being 
had,  recovered  judgment  by  default  on  the  10th  of  May  fol- 
lowing, upon  which  a  writ  of  possession  issued  on  the  same 
<lay,  which  writ  was  executed,  and  Fitzgibbon  put  in  posses- 
sion by  the  sheriff  on  the  9th  of  July,  1867.  On  the  3d  of 
May,  1867,  one  Jonathan  Pell  commenced  an  action  against 
defendant  Carroll  to  recover  the  remainder  of  said  premises, 
upon  which  he  also  recovered  judgment  for  possession  by  de- 
fault on  the  16th  of  July,  1867,  upon  which  a  writ  of  posses- 
-sion  issued  on  the  same  day,  which  was  executed  by  the  sheriff, 
and  plaintiff  Pell  put  in  possession  on  the  18th  of  July,  1867. 
Upon  the  filing  of  the  remittitur  from  this  court  in  the  case, 
•on  the  22d  of  July,  1867,  the  district  court  issued  a  writ  of 
possession,  which  was  delivered  to  the  sheriff,  but  the  sheriff 
declined  to  execute  it,  on  the  ground  that  he  had  already 
turned  out  the  defendants  under  the  writs  in  the  said  cases  of 
Fitzgibbon  v.  Quinn  and  Peli  v.  Carroll,  and  placed  said  Fitz- 
gibbon and  Pell  in  possession,  and  that  they  were  now  in  pos- 
session upon  a  title  adverse  to  both  the  plaintiff  and  defend- 
ants in  this  action;  and  that,  as  they  were  not  parties  to  the 
action,  their  rights  were  not  affected,  and  they  were  not  liable 
to  be  turned  out  under  the  writ.  Proceedings  were  taken  to 
-compel  the  execution  of  the  writ,  which  failed.  An  alias  writ 
was  issued  on  the  23d  of  January,  1868,  which  the  sheriff  re- 
fused to  execute  for  like  reasons,  and  the  plaintiff  thereupon 
applied  to  the  district  court  for  an  order  to  compel  the  sheriff 
to  execute  the  writ.    The  application  was  heard  upon  the 
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record  and  affidavits  and  counter-affidavits  of  the  parties,  and 
after  consideration  the  court  made  an  order  requiring  the  sheriff 
to  execute  the  writ  in  accordance  with  its  commandS|  and  put 
the  plaintiff  in  possession  of  the  land;  and  the  sheriff  appeals 
from  the  order. 

We  have  no  doubt  of  the  propriety  of  the  order.  The  re- 
spondents charge,  and  upon  the  facts  disclosed  by  the  record 
we  are  satisfied,  that  the  judgments  obtained  and  the  proceed- 
ings had  under  them,  in  the  two  cases  brought  by  Fitzgibbon 
and  Pell  against  Quinn  and  Carroll,  were  collusive  between 
the  parties  to  those  actions,  and  for  the  purpose  of  evading 
the  writ,  and  depriving  the  plaintiff  of  the  fruits  of  his  judg- 
ment in  this  action.  Collusion  is  nowhere  directly  or  squarely 
denied  in  the  respondents'  affidavits.  They  sa}*  it  is  true- 
that  they  are  in  possession,  claiming  adverse  to  both  parties 
and  for  themselves,  and  not  for  Carroll  and  Quinn;  but  this 
is  evasive,  and  does  not  meet  the  issue.  They  nowhere  aver 
that  they  have  a  good  title  in  fact  The  allegations  on  this 
point  are  loose  and  evasive.  It  appears  that  on  the  22d  of 
April,  1867,  Pell  and  Fitzgibbon  took  the  quitclaim  deed  fron^ 
one  Lynch  of  the  respective  tracts  which  they  recovered,  and 
within  a  very  few  days  afterward  commenced  their  suits. 
This  is  the  only  title  they  pretend  to  have.  It  is  nowhere 
shown  that  Lynch  had  any  title.  It  is  said  he  claimed  a  title 
founded  on  possession;  that  is  all.  Upon  this  they  claim  to 
have  recovered.  The  deed  was  taken,  the  actions  brought, 
judgment  recovered  agains^^  defendants,  and  executed  by  put- 
ting the  plaintiffs  respectively  in  possession  within  a  few  days- 
after  the  judgment  in  Wetherbee  v.  Dunn  was  affirmed,  and 
while  the  remmittur  was  stayed.  The  circumstances  required. 
expedition,  and  the  proceedings  were  without  opposition  and 
altogether  too  expeditious,  under  the  circumstances,  to  indicate 
good  faith.  Fitzgibbon  is  shown  to  bo  a  brother-in-law  of  the 
defendant  Quinn,  whom  he  was  so  vigorously  prosecuting,  and 
Carroll  appears  from  the  affidavit  of  Corbett  to  be  acting  in 
concert  with  Pell,  who  was  also  vigorously  prosecuting  him» 
and  facilitating  the  obtaining  of  possession  of  the  premises 
under  his  judgment.  There  is  some  attempt,  it  is  true,  to- 
break  the  force  of  Corbett's  affidavit,  but  the  whole  atmos- 
phere and  circumstances  surrounding  these  transactions  in- 
dicate that  these  judgments  and  the  possession  under  thenx 
were  coUusively  obtained  for  the  purpose  of  evading  plain^ 
tiff's  writ. 
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In  Leeae  ▼.  Clark,  29  Cal.  671,  we  said:  ''Prima  facie,  all 
who  come  into  posseesion  after  action  brought  must  go  out^ 
for  the  presumption  is,  nothing  to  the  contrary  appearing,  that 
they  came  in  under  the  defendant.  This  presumption  is  not 
overthrown  by  showing  that  they  came  in  as  tenants  of  John 
Clark,  without  showing  affirmatively  that  John  Clark  alsa 
came  in  before  suit  brought,  or  at  least,  that  he  has  come  in 
under  a  title  adverse  to  that  of  the  defendant,  not  in  collusion 
with  him,  and  under  such  circumstances  as  would  entitle  him 
to  the  protection  of  the  court  on  a  proper  application  against 
the  writ."  The  word  "  defendant,"  where  it  occurs  the  second 
time  in  the  foregoing  extract,  by  a  typographical  error  reads 
"plaintiff"  in  the  report:  Id.  671.  It  should  be  defendant 
in  the  report,  not  plaintiff.  We  have  corrected  the  error  once 
before  {Mayne  v.  Jones,  34  Cal.  487),  but  as  counsel  still  quote- 
it  as  printed,  we  call  attention  to  it  again,  and  suggest  that 
attorneys  make  the  correction  in  their  volume  of  reports. 
We  also  said  in  that  case  that  "  the  fruits  of  a  successful  liti- 
gation cannot  be  wrested  from  the  prevailing  party,  and  tho 
process  of  the  courts  evaded,  upon  a  mere  claim  set  up  under 
suspicious  circumstances,  resting  upon  affidavits  alone,  unless 
the  case  made  by  that  kind  of  proof  is  reasonably  certain  ": 
People  V.  Thompson,  34  Cal.  672;  see  also  Mayne  v.  Jones,  34 
Id.  484.  In  this  case  there  is  no  title,  or  fact  showing  title,, 
directly  averred  anywhere  by  respondents,  in  themselves  or 
Ljrnch,  who  quitclaimed  to  them  under  the  circumstances 
stated.  There  is  a  loose  statement  of  a  claim  of  title  only. 
The  entry,  notwithstanding  it  was  made  under  cover  of  legal 
process,  appears  to  us  to  have  been  collusive,  by  means  of 
judgments  hastily  and  collusively  obtained  for  the  purpose^ 
by  persons  shown  to  be  friendly  to  the  defendants,  after  tho 
judgment  in  the  action  in  which  this  proceeding  was  taken, 
was  affirmed,  and  when  there  was  no  hope  left  of  avoiding  tlie- 
result  in  any  other  mode. 

We  are  satisfied  that  the  writ  ought  to  be  executed.  If  thu^ 
parties  resisting  the  application  in  the  name  of  respondent» 
could  succeed  upon  the  case  as  presented  by  this  record,  there- 
would  be  little  difficulty  in  evading  the  process  of  the  courts 
in  all  cases  of  the  recovery  of  lands,  and  such  actions  would 
become  nugatory. 

The  parties  in  possession  came  in  under  Pell  and  Fitzgib- 
bon,  and  stand  in  no  better  position  than  they.  If  they  hav» 
any  rights  in  the  premises,  they  must  be  vindicated  in  aa 
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action  brought  for  that  purpose,  in  which  their  title  may  be 
investigated. 

They  have  not  shown  a  prima  facie  case  to  justify  a  refusal 
by  the  court  to  execute  its  process  in  this  case. 

Order  affirmed,  and  remittitur  directed  to  issue  forthwith. 


Who  liAT  BB  DispoasESSKD  Df  Ejbotmesit:  See  Howard  t.  Kam/aiff* 
EairB^  39  Am.  Deo.  307,  and  note  diacoflsing  the  qneetian;  WaUen  r.  H^ff 
€5  Id.  40;  and  see  Bnuh  ▼.  Fowler,  85  Id.  382. 


MoCoRMiOK  V.  Brown. 

[36  California,  180.] 

"CovmnjTSQ  Contract  and  New  Contract  mat  be  Proved,  it  seems, 
nnder  section  31  of  the  California  statute  of  limitations,  which  provides 
that  *'  no  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  statute,  unless  the  same  shaU  be  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby."  The  acknowledgment  or 
promise  made  while  the  contract  is  a  subsisting  liability  establishes  a 
continuing  contract,  and  when  made  after  the  bar  of  the  statate.  a  new 
contract  is  created. 

Statute  of  LmrrATiONS  dobs  not  Ofeeatb  to  Extxnouxsh  Debt  or  raise 
a  presumption  of  payment,  it  seems,  but  only  bars  the  remedy,  and 
thus  becomes  a  statute  of  repose. 

Cause  of  Action  is  Founded  upon  New  Promise,  and  not  upon  the 
original  contract,  it  seems,  where  a  creditor  relies  upon  a  new  promise 
after  the  statute  has  run  upon  the  original  contract;  the  original  con- 
tract, or  the  moral  obligation  arising  thereupon,  being  the  oonsideratian 
for  the  new  promise. 

Action  on  New  Promise  to  Pat  Judgment  mufit  be  Brought  wtthut 
Four  Years  from  the  making  of  the  new  promise,  it  seems,  to  avoid 
tho  bar  of  the  California  statute  of  limitations,  under  section  17,  which 
provides  that  an  action  upon  any  contract,  obligation,  or  liability  founded 
upon  an  instrument  in  writing,  other  than  a  judgment  or  decree,  must 
be  brought  within  four  years. 

Creditor  cannot  Recover  aiter  Statute  of  Ldcttations  has  Run 
UPON  Original  Contract  or  obligation,  without  proving  a  new  promise. 

New  Promise,  to  Remove  Bar  of  California  Statutb  of  LiMiTATroNa, 
mat  be  Express  or  Implied.  An  express  promise  must  be  proved 
by  producing  the  promise  itself;  while  an  implied  promise  must  be  proved 
by  the  production  of  the  acknowledgment  from  which  the  promise  is 
implied. 

Agknowlbdokbht,  to  Take  Oasb  out  of  Ofkration  of  Statdti  of 
Limitations,  must  be  a  direct,  distinct,  unqualified,  and  nnoonditioiial 
admission  of  the  debt  which  the  party  is  liable  and  willing  to  pay.  Such 
acknowledgment  cannot  be  deduced  from  a  promise  or  an  ofiiBr  to  pay  a 
part  <tf  the  debt,  or  to  pay  the  whole  debt  in  a  partioular  mBam&tp  or  at 
time,  or  upon  specified  eonditioiui. 
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Cbxditob  cannot  Recover  upon  Owwkr  or  Ck>NDiTiONAL  Promisr  bt 
Devtor  to  Pat  Debt,  it  seems,  withoat  showing  an  sooeptanoa  of  tlio 
offer  or  a  performBace  of  the  condition  on  his  part. 

Action  commenced  in  June,  1866,  upon  a  judgment  ob- 
tained in  1852,  in  which  the  plaintiff,  to  take  the  case  out  of 
the  statute  of  limitations,  relied  upon  the  following  letter 
written  to  him  by  the  defendant  August  4,  1863: — 

"Sir,  —  I  can  now  make  your  offer  good.  I  have  by  a  little 
«treak  made  a  small  raise  over  expenses.  I  will  say  just  what  I 
can  do.  I  can  pay  you  $350  at  any  time  now,  and  $350  in  one 
year  from  the  time  I  do  the  first,  and  $400  in  two  years  from  the 

date  of  first  payment,  in  American  gold  coin No  man 

shall  ever  lose  one  dollar  by  me,  for  sooner  or  later  all  will 
and  shall  be  made  right.  I  am  interested  in  some  silver  leads 
that  bid  fair  to  prove  good,  and  it  matters  not  if  my  notes  are 
not  due,  the  moment  I  lay  my  hands  on  money  enough  to 
pay  you,  you  shall  have  it.  Now,  what  I  wish  to  say  is  this: 
I  want  you  to  send  my  note  to  Mr.  Jacoby.  Clear  me  of  that 
judgment  in  Ottoway.  I  will  pay  to  him  the  first  installment. 
Give  him  my  notes,  which  will  be  paid  on  the  day  as  soon  as 
ihey  Decome  due,  or  sooner  if  I  can  make  the  money.  Now, 
to  prove  this,  you  may  have  Mr.  Jacoby  come  and  see  if  I 

cannot  do  it What  I  say  to  you  will  be  done  without 

fail.     If  1  could  use  my  name,  I  could  make  money 

If  I  lack  a  few  dollars  of  my  own  earning,  I  can  get  help 
to  get  through  with  this  affair  of  yours  from  a  friend. 
Now,  all  you  b^ve  to  do  is  to  send  to  Jacoby  or  to  myself,  and 
as  I  have  said  before  so  I  will  surely  do. 

"  Truly  yours,  S.  A.  Brown. 

"  The  $350  is  ready.     Let  me  hear  from  you  soon. 

*'  P.  S Now,  let  me  clear  off  that  judgment  at  once, 

and  I  will  save  money;  otherwise  I  cannot.  If  in  time  to 
come  I  am  successful,  I  will  agree  to  pay  you  even  more  for 
waiting  for  me.  You  have  nothing  to  fear  about  my  not  pay- 
ing  you,  if  you  release  me. 

"  Yours,  Brown." 

The  plaintiff  had  judgment,  and  the  defendant  appealed 
therefrom,  and  from  an  order  denying  his  motion  for  a  new 
trial.    Further  facts  are  stated  in  the  opinion. 

8.  and  Oeorge  E.  WtUiamSj  for  the  appellant. 
Oeorge  O.  Elanehard^  for  the  respondent. 
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By  Court,  Rhodes,  J.  The  planitiff  alleges  that  in  1852  he 
recovered  a  judgment  against  the  defendant  in  the  circuit 
court  for  the  county  of  La  Salle,  state  of  Illinois,  for  $1,155.50; 
and  that  in  consideration  thereof  the  defendant,  on  the  4th  of 
August,  1863,  promised,  in  writing,  to  pay  the  whole  of  said 
judgment  in  gold  coin.  The  action  was  commenced  in  June,. 
1866.  The  court  found  that  the  defendant,  on  the  4th  of  Au- 
gust,  1863,  in  writing,  acknowledged  the  debt  to  be  due  to  the- 
plaintiff,  and  at  the  same  time,  and  in  like  manner,  promised 
to  pay  the  same  to  the  plaintiff  in  gold  coin.  The  question  is, 
whether  the  evidence  sustains  the  finding. 

It  is  provided  by  section  31  of  the  statute  of  limitations  that 
"  no  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract  whereby  to  take  the  case  out 
of  the  operation  of  this  statute,  unless  the  same  be  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged 
thereby." 

There  are  two  ultimate  facts  that  may  be  proved  in  th& 
mode  prescribed,  —  a  continuing  contract,  and  a  new  con- 
tract. The  acknowledgment  or  promise  made  while  the  con- 
tract is  a  subsisting  liability  establishes  a  continuing  contract; 
and  when  made  after  the  bar  of  the  statute,  a  new  contract  i» 
created.  In  this  case  we  have  to  deal  with  the  latter  aspect 
of  the  statute. 

By  section  17  of  the  statute,  an  action  upon  a  judgment  can 
only  be  commenced  within  five  years;  and  by  the  same  section,, 
an  action  upon  any  contract,  obligation,  or  liability  founded 
upon  an  instrument  in  writing,  other  than  a  judgment  or  de- 
cree, is  limited  to  four  years.  It  seems  now  to  be  well  esUib- 
lished  by  the  authorities  that  the  statute  does  not  operate  to 
extinguish  the  debt,  —  does  not  raise  the  presumption  of 
payment, — but  it  only  bars  the  remedy,  and  thus  becomes  a 
statute  of  repose.  This  position  is  clearly  sustainable  upon 
principle;  for  if  the  debt  is  extinguished,  there  is  no  considera- 
tion for  the  new  promise. 

When  the  creditor  sues,  after  the  statute  has  run  upon  the 
original  contract,  his  cause  of  action  is  not  the  original  contract^ 
for  his  action  thereupon  is  barred,  but  it  is  the  new  prom- 
ise. There  are  many  authorities  the  other  way,  some  holding 
that  the  new  promise  takes  the  case  out  of  the  statute,  other» 
that  it  removes  the  bar  of  the  statute,  and  others  still  that  it 
-revives  the  original  contract.  But  the  better  opinion  is,  that 
the  action  is  sustainable  only  upon  the  new  promise,  the 
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original  contract,  or  the  moral  obligation  arising  thereupon, 
binding  in  faro  arMcieniiXj  notwithstanding  the  bar  of  the 
A'tatnte  being  the  consideration  for  the  new  promise.  Section 
•31  is  not  an  exception  to  section  17,  —  is  not  of  the  nature 
of  a  proviso  to  that  section,  —  like  the  disability  clauses; 
but  it  provides  the  manner  in  which  the  original  contract  may 
be  continued,  or  a  new  promise  made.  Within  what  time 
must  the  judgment  creditor,  relying  on  the  new  promise,  sue? 
The  answer,  we  think,  would  be  unanimous  that  the  action 
must  be  brought  within  four  years  from  the  making  of  the 
new  promise.  The  authorities  upon  the  point  of  a  new  prom* 
ise  are  very  ably  reviewed  in  Angell  on  Limitations,  page  218, 
4ind  following;  but  the  circumstances  of  this  case  do  not  re- 
<iuire  that  we  should  pursue  this  question  further,  for  what- 
■ever  may  be  its  true  solution,  the  creditor  cannot  recover  after 
the  statute  has  run  upon  the  original  contract  or  obligation 
without  proving  the  new  promise. 

The  promise  may  be  either  express  or  implied.  Section  31 
provides  two  modes  in  which  the  promise  may  be  proved, — 
the  one  by  producing  the  promise  itself,  the  express  promise, 
and  the  other  by  the  production  of  the  acknowledgment  from 
which  the  promise  is  implied.  The  acknowledgment  serves 
no  other  purpose  than  that,  and  there  are  no  other  means  by 
which  the  implied  promise  may  be  proved.  When  the  express 
promise  is  shown,  the  acknowledgment,  if  there  be  one,  has 
no  effect,  for  the  law  will  not  imply  a  promise  in  the  presence 
of  an  express  promise  covering  the  same  ground. 

The  acknowledgment  referred  to  in  the  statute  is  not  such 
as  may  be  deduced  by  inference  from  a  promise  or  an  offer  to 
pay  a  part  of  the  debt,  or  to  pay  the  whole  debt  in  a  particu- 
lar manner,  or  at  a  specified  time,  or  upon  specified  conditions. 
The  acknowledgment,  say  the  cases,  must  be  a  direct,  distinct, 
unqualified,  and  unconditional  admission  of  the  debt  which 
the  party  is  liable  and  willing  to  pay:  Bell  v.  Morrison^  1  Pet. 
351;  Sands  v.  Gelaton^  15  Johns.  511;  Jones  v.  Moore,  5  Binn. 
^73  [6  Am.  Dec.  428];  Berghavs  v.  Calhoun,  6  Watts,  219;  De 
Forrest  v.  Ilunt,  8  Conn.  185;  Rvssell  v.  Copp,  5  N.  H.  154; 
Harrison  v.  Handley,  1  Bibb,  443;  Bell  v.  Rowland,  Hard. 
301  [3  Am.  Dec.  729];  Angell  on  Limitations,  sec.  231,  and 
note. 

Reliance  is  placed  in  this  case  mainly  upon  the  defendant's 
letter  of  the  4th  of  August,  1863,  —  the  two  earlier  letters  of 
the  defendant  amounting  only  to  offers  on  his  part  to  pay  cer* 
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taiu  sums  in  satisfaction  of  his  note.  That  letter  does  not 
amount  to  such  an  acknowledgment  as  is  contemplated  by 
the  statute.  It  does  not  contain  a  direct  acknowledgment  — 
an  express  admission  —  that  the  amount  of  the  judgment  i» 
due,  or  that  he  is  willing  to  pay  it. 

It  may  be  said  that  there  is  that  sort  of  an  implied  acknowl- 
edgment that  may  be  inferred  in  the  case  of  every  offer  or 
promise,  that  the  amount  offered  to  be  paid  or  promised  to  be 
paid  is  or  will  become  due;  but  it  is  not  the  acknowledgment 
required  by  the  statute,  and  it  is  of  no  avail  to  the  plaintiff^ 
because  no  promise  arises  therefrom  by  implication.  It  would 
be  illogical  to  infer  from  an  offer  or  promise  to  pay  a  given 
sum  of  money  upon  the  original  contract  an  acknowledgment^ 
to  infer  a  promise  more  comprehensive  than  that  from  which 
the  acknowledgment  was  implied.  An  offer  or  promise  to  pay 
a  certain  sum,  or  deliver  any  article  of  value  at  a  specified 
time,  in  satisfaction  of  the  original  debt  upon  which  the  stat- 
ute has  run,  cannot,  by  this  inverse  implication,  be  construed 
as  evidence  of  a  promise  to  pay  the  whole  debt,  without  a 
plain  perversion  of  the  meaning  and  intention  of  the  pro- 
vision of  the  statute. 

Tho  plaintiff  claims  that  the  letter  proves  the  alleged  new 
promiese,  while  the  defendant  contends  that  it  amounts  only 
to  an  offer  to  pay  certain  sums  at  specified  times,  or  at  most, 
that  it  is  a  conditional  promise.  If  it  be  an  offer,  the  plain- 
tiff cannot  recover  without  showing  an  acceptance  on  his 
part;  and  if  it  be  a  conditional  promise,  the  plaintiff  must 
show  a  performance  of  the  condition  on  his  part,  by  the  entry 
of  satisfaction  of  the  judgment  recovered  in  1852:  Angell  on 
Limitations,  sec.  235.  But  for  the  purposes  of  this  appeal,  it 
is  not  requisite  that  we  should  give  construction  to  the  letter 
in  this  respect;  for  if  it  amounts  to  a  new  promise,  the  prom- 
ise is  to  pay  $350  on  demand,  $350  one  year  from  the  first 
payment,  and  $400  two  years  from  that  time. 

This  evidence  does  not  correspond  with  the  allegations  of 
the  complaint, — of  a  promise  generally  to  pay  the  amount  of 
the  judgment;  nor  does  it  sustain  the  findings. 

Judgment  reversed,  and  the  case  remanded  for  a  new  trial. 

Sawyer,  C.  J.,  concurring.  I  concur  in  the  judgment,  and 
in  the  views  expressed  in  the  opinion.  I  also  think  that  the 
only  promise  found  in  the  letters  of  the  defendant  is  condi« 
tionid,  and  that  there  is  no  intent  or  willingness  to  pay,  ev«D 
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to  the  extent  as  to  amount  and  terms  of  the  promise,  without 
a  previous  performance  by  the  plaintiff  of  the  conditions  indi- 
cated, ^nz.,  a  discharge  of  the  judgment  of  record  in  Illinois^ 
and  a  surrender  to  the  defendant  of  the  instrument  upon  which 
the  judgment  was  obtained.  An  anxiety  and  persistent  deter- 
mination to  accomplish  this  purpose,  as  a  condition  of  the 
promise,  is  clearly  manifest  in  all  the  letters  of  the  defendant. 
There  is  no  evidence  of  the  performance  of  these  conditions^ 
and  the  conditional  promise,  without  such  performance,  is  in- 
effectual to  take  the  case  out  of  the  bar  of  the  statute. 


Statutv  07  Ldotations  does  not  Operate  to  Extinouish  Debt,  oil 
Crxatb  PRBSfTicPTiON  07  PAYMENT:  PrUcItMrd  Y,  IlcwtU^  60  Am.  Dec.  363; 
McCafihy  y.  WhiU,  82  Id.  754. 

Cause  or  Action  is  Founded  upon  New  Piu)mise,  and  not  upon  the  origi- 
nal contract^  where  the  creditor  relies  npon  a  new  promise  after  the  atatuto  of 
limitationB  has  mn  upon  the  original  contract:  Coleav,  Kdsey,  47  Am.  Dec.  661, 
and  note;  Martin  v.  Broach^  50  Id.  306,  315,  and  note.  The  principal  case  is 
qnoted  in  Chabot  ▼.  Tucker,  39  Id.  438,  as  oyermling  Sfnith  v.  Jfichmondt  1^ 
Id.  476,  on  this  point.  The  moral  obligation  of  the  original  contract  is  a 
rafficient  consideration  to  support  the  new  promise:  Wcmack  ▼.  Womack,  68 
Am.  Dec  119;  Priidtard  v.  IJowell,  60  Id.  3C3.  The  principal  case  ia  quoted 
to  this  effect  in  Wells  v.  HarUr,  56  Cal.  344. 

Acknowledgment,  when  SupricTSNT  to  Take  Case  out  of  Operation 
07  Statute  o7  Limitations:  See  Biehardaon  v.  Tltomas,  74  Am.  Dec.  636; 
Harlan  ▼.  Bemie^  76  Id.  428,  and  the  notes  thereto.  The  acknowledgment 
most  be  a  direct  and  unqualified  admission  of  an  existing  debt  which  the  party 
ia  willing  to  pay:  Biddei  v.  Brmolara,  56  GaL  382;  it  must  be  clear,  explicit^ 
and  direct  to  the  point  that  the  debt  is  doe:  WUeox  r,  WiOiams,  5  Not.  216» 
both  citiog  the  principal  case. 
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[86  California,  208.J 

Clkbx  07  Goubt  is  Bound  to  Issue  Writs  07  Attachment  in  Oedeb 
IN  WmcH  Thet  are  Demanded;  but  if  the  party  who  makes  the  prior 
demand  is  not  in  attendance  to  receive  his  writ  when  ready,  the  clerk  is 
not  bound  to  delay  the  issuing  of  other  writs  against  the  same  party 
which  may  have  been  demanded  in  the  mean  time. 

Clerk  of  Court  is  Bound  to  Issue  Writ  of  Attachment  to  Next 
Comer,  after  having  prepared  for  delivery  the  writ  first  demanded;  and 
if  in  such  case  the  fiirst-comer  is  not  present  to  receive  his  writ  when  pre- 
pared, and  the  next  comer  obtains  his  writ  first,  and  thus  acquires  a 
priority,  the  clerk  is  not  liable  for  a  loss  sustained  thereby  to  the  first* 
comer. 

OblBX  07  COVBT  IS  GniLTT  07  TECHNICAL    BREACH  07  OFFICIAL    DUTT  IN 

Fmr  IflBUDf  o  Writ  o7  Attachment  Secondly  Ddundrd;  bat  if  he 
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has  the  writ  first  demanded  prepared  and  re^y  for  deliTery  when  it  ia 
called  for,  he  ia  not  liable  for  the  damages  nistained  bj  the  first  partj 
because  the  second  obtains  the  first  levy. 

f^DDYQ  or  ConRT  Below  will  not  bx  Dibtubbxd  bt  Sufeemx  Oopst, 
where  there  is  a  substantial  oonflict  in  the  evidence,  although  the  su- 
preme court  may  be  of  the  opinion  that  there  is  a  prepanderance  of  evi- 
dence against  the  finding. 

Public  Ovficxbs  should  bb  Madb  to  Anbweb  in  Dahaobs  to  All  Pbb- 
80NS  who  may  have  been  injured  through  their  malfeasance^  omission* 
or  neglect;  but  if  the  damages  would  have  been  sustained  notwithstand- 
ing the  malconduct  of  the  officer,  or  if  the  injured  party  has  by  his  fault 
•or  neglect  contributed  to  the  result,  the  officers  cannot  be  held  respon* 
sible. 

Action  upon  the  official  bond  of  the  defendant    The  facta 
are  stated  in  the  opinion. ' 

Oeorge  Cadwaladevj  for  the  appellant. 
Moore  and  Alexander,  for  the  respondents. 

By  Court,  Sanderson,  J.  This  is  an  action  upon  the  official 
bond  of  the  defendant  Madden,  to  recover  damages  sustained 
on  account  of  his  failure  to  perform  his  duty  while  holding 
the  office  of  clerk  of  the  district  court  of  the  sixth  judicial 
district,  in  the  matter  of  issuing  a  writ  of  attachment,  at  the 
fiuit  of  the  plaintiff  against  the  Lady  Adams  Company,  The 
•case  has  been  here  before,  and  will  be  found  reported  in  the 
twenty-fifth  volume  of  the  reports  of  this  court,  at  page  202 
It  then  came  up  upon  a  judgment  in  favor  of  the  defend- 
ants,  based  upon  a  demurrer  to  the  complaint  for  insuffi* 
-ciency.  The  gravamen  of  the  action  was  that  the  plaintiff, 
on  a  day  named,  filed  in  the  office  of  defendant  Madden  a 
<;omplaint  in  an  action  by  him  against  Lady  Adams  Com- 
pany, accompanied  by  an  affidavit  and  an  undertaking  for  an 
attachment,  and  demanded  a  summons  and  a  writ  of  attach- 
ment forthwith.  That  thereafter  Eggers  &  Co.  also  filed  a 
<;omplaint,  affidavit,  and  undertaking  in  an  action  by  them 
against  Lady  Adams  Company,  and  demanded  a  summons 
and  attachment  forthwith.  That  notwithstanding  the  prior 
right  of  the  plaintiff,  the  defendant  Madden  issued  process  in 
the  latter  action  first,  and  delivered  the  same  to  the  attorney 
of  Eggers  &  Co.,  whereby  Eggers  &  Co.  were  enabled  to  secure 
a  levy  upon  the  property  of  Lady  Adams  Company  in  advance 
of  the  plaintiff,  and  that,  by  reason  of  the  premises,  the  plain- 
tiff lost  the  greater  part  of  his  claim.  We  then  held  ihsi  it 
was  the  official  duty  of  the  defendant  Madden  to  have  issued 


Oct  1868.]  Lick  v.  Mabdxn.  177 

the  attachments  in  the  order  in  which  they  were  demanded, 
and  that  his  failure  to  do  so  was  actionable  under  the  statute 
in  relation  to  the  duties  of  county  clerks  (Stats.  1850,  p.  262, 
sec.  9),  and  also  at  common  law,  and  that  the  complaint  was 
therefore  sufficient.  We  accordingly  reversed  the  judgment, 
•and  remanded  the  case  with  leave  to  answer.  A  trial  upon 
'  the  merits  has  since  been  had,  resulting  in  favor  of  the  defend- 
ants; and  the  case  now  comes  here  on  an  appeal  from  the 
judgment  and  an  order  denying  the  plaintiff's  motion  for  a 
new  trial. 

The  case  was  tried  without  a  jury,  and  the  court  found  that 
the  plaintiff's  action  against  Lady  Adams  Company  was  com- 
menced at  twenty  minutes  before  two  o'clock  p.  m.  of  the  10th 
of  January,  1861,  by  depositing  in  the  office  of  the  defendant 
Madden  a  complaint,  affidavit,  and  undertaking,  with  a  request 
that  a  summons  and  attachment  be  issued  forthwith;  that 
thereupon  the  plaintiff's  attorney,  by  whom  the  complaint, 
4iffidavit,  and  undertaking  had  been  filed,  and  a  summons  and 
attachment  demanded,  left  Madden's  office,  and  was  absent 
forty-five  minutes;  that  on  his  return  the  writs  which  he  had 
<iemanded  had  been  completed,  and  were  immediately  there* 
after,  and  without  delaying  him,  placed  in  his  hands;  that 
in  the  mean  time,  and  while  the  clerk  was  engaged  in  preparing 
the  plaintiff's  writs,  the  attorney  of  Eggers  &  Co.  came  into 
the  office  and  placed  in  his  hands  a  complaint,  affidavit,  and 
undertaking  in  an  action  by  Eggers  &  Co.  against  Lady  Adams 
Oompany,  and  also  demanded  a  summons  and  attachment 
forthwith;  that  he  (the  attorney  of  Eggers  &  Co.)  was  directed 
to  fill  out  the  blanks,  and  did  so;  that  thereupon  the  clerk 
signed,  sealed,  and  delivered  the  same  at  three  minutes  before 
two  o'clock,  and  at  two  o'clock  the  same  were  placed  by  the 
attorney  of  Eggers  &  Co.  in  the  hands  of  the  sheriff;  so  that 
the  attachment  of  Eggers  &  Co.  was  issued  and  placed  in  the 
hands  of  the  sheriff  twenty-five  minutes  before  the  plaintiff's 
attorney  returned  to  the  clerk's  office. 

While  a  clerk  is  bound  to  issue  writs  in  the  order  in  which 
they  are  demanded,  yet,  if  the  party  who  makes  the  prior  de* 
mand  is  not  in  attendance  to  receive  his  writ  as  soon  as  they 
are  ready  for  delivery,  he  is  not  bound  to  delay  the  issuing  of 
other  writs  against  the  same  party  which  may  have  been  de* 
manded  in  the  mean  time.  On  the  contrary,  such  delay  would 
dot  admit  of  legal  justification.  Having  prepared  for  delivery 
the  writs  first  demanded,  be  is  bound,  notwithstanding  tho 
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absence  of  the  party  by  whom  they  have  been  demanded,  tc 
proceed  with  reasonable  diligence  to  comply  witli  the  demand 
of  the  next  comer;  and  if  the  writs  of  the  latter  are  ready  be- 
fore  the  former  calls  for  his,  he  is  nevertheless  bound  to  deliver 
them  as  soon  as  they  have  been  prepared.  If  in  such  a  case 
the  first-comer  loses  his  priority,  such  loss  is  due,  as  the  case 
may  be,  to  his  own  negligence  or  misfortune. 

If,  however,  as  is  found  in  this  case,  the  clerk  first  issues  the 
writ  secondly  demanded,  he  is  doubtless,  in  any  event,  guilty 
of  a  technical  breach  of  his  oflicial  duty,  but  if  notwithstand- 
ing such  breach  he  has  the  writ  first  demanded  prepared  and 
ready  for  delivery  when  it  is  called  for,  we  are  unable  to  per- 
ceive how  the  party  by  whom  it  was  demanded  has  been  in- 
jured by  the  breach.  The  fact  that  suflicient  time  has  elapsed 
to  enable  the  clerk  to  prepare  both  writs  and  deliver  the  second 
before  the  first  is  called  for,  shows  that  had  he  strict!}'  followed 
the  line  of  his  duty,  and  prepared  the  writs  in  the  order  in 
which  they  were  demanded,  the  delivery  of  the  second  writ 
would  have  been  likewise  consummated  before  the  first  was 
called  for.  Such  being  the  case,  we  think  it  clear,  upon  the 
findings,  that  the  loss  to  the  plaintifi'of  the  first  lien  upon  the 
goods  of  Lady  Adams  Company  was  not  due  to  the  omission 
of  the  clerk  in  not  completing  his  writ  before  issuing  that  of 
Eggers  &  Co.  Had,  however,  the  plaintifi*'s  attorney  returned 
before  sufficient  time  had  elapsed  to  enable  the  clerk  to  issue 
and  deliver  both  writs,  the  contrary  result  would  have  followed; 
and  it  is  claimed  on  the  part  of  the  appellant  that  such  was^ 
the  fact,  and  that  the  finding  of  the  court  in  that  respect  i» 
contrary  to  the  evidence. 

There  were  four  witnesses  who  testified  upon  this  point, — 
the  attorney  of  the  plaintifi*.  Woods,  his  clerk,  and  Cofi^ee  and 
Barrett,  both  deputies  of  the  defendant  Madden,  the  former 
being  the  person  by  whom  the  writs  in  question  were  both 
issued.  Under  the  well-settled  and  uniform  rule  of  this  court 
we  can  look  into  their  testimony  only  for  the  purpose  of  de- 
termining whether  there  is  a  substantial  conflict.  If  there  is^ 
we  cannot  disturb  the  finding  of  the  court  below,  notwithstand- 
ing we  may  be  of  the  opinion  that  there  is  a  preponderance- 
against  the  finding;  for,  unlike  the  court  below  when  trying  a 
cause  without  a  jury,  we  possess  none  of  the  functions  of  a 
jury,  and  therefore  are  not  allowed  to  substitute  our  opinioi^ 
in  the  place  of  his,  and  declare  to  which  side  the  testimonj^ 
inclines. 
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The  attorney  of  the  plaintiff  testified  that  "  Coffee  was  jnst 
completing  his  attachment  when  he  returned  to  the  clerk's 
office'';  that  "not  more  than  two  minutes  elapsed  between  his 
return  to  the  clerk's  of&ce  and  the  deposit  by  him  of  his  at- 
tachment in  the  hands  of  the  sheriff,"  whose  office,  as  the 
case  shows,  was  in  another  room  in  the  same  building,  but 
whether  near  the  clerk's  office  or  remote  from  it  does  not 
appear. 

Woods  testified  "  that  he  was  in  the  clerk's  office  when  the 
attorney  of  Eggers  &  Co.  came  in;  that  the  latter  said  some- 
thing to  Coffee  whicli  he  (Woods)  did  not  hear,  and  after  wait- 
ing a  few  seconds  went  out;  that  shortly  after  the  attorney  of 
the  plaintiff  came  in  and  asked  if  the  papers  in  the  Lick  case 
were  ready,  and  was  told  by  Coffee  that  they  were  not,  but 
would  be  in  a  minute  or  two;  that  the  attorney  of  Eggers  &  Co. 
then  came -in,  and  the  attorney  of  the  plaintiff  remarked  to 
him,  ^I  am  ahead  of  you  this  time,'  to  which  the  attorney  of 
Eggers  &  Co.  replied  with  a  smile,  'I  have  the  first  levy';  that 
the  attorney  of  the  plaintiff  then  took  his  papers  and  went  to 
the  sheriff's  office,  and  soon  returned  greatly  excited." 

Coffee  testified,  in  substance,  "  that  while  he  was  engaged 
upon  the  plaintiff's  papers  the  attorney  of  Eggers  &  Co.  came 
to  him  with  his  papers  already  prepared  and  requested  him  to 
sign  and  seal  them,  and  that  he  did  so;  that  the  attorney  of 
Eggers  &  Co.  then  left  the  office  with  the  papers;  that  the  attor- 
ney of  the  plaintiff*  was  absent  about  an  hour,  time  enough  to 
make  out  the  papers  in  both  cases;  that  the  papers  in  the  plain- 
tiff's case  were  made  out  when  his  attorney  returned,  and  had 
been  ready  for  him  probably  three  quarters  of  an  hour  before 
he  returned." 

Barrett,  who  had  come  into  the  office  after  the  departure  of 
tho  attorney  of  Eggers  &  Co.,  and  before  the  return  of  tlic 
plaintiff's  attorney,  testified  "  that  the  plaintiff's  papers  were 
not  made  out  when  his  attorney  returned;  that  he  (Barrett) 
signed  the  summons";  but  he  does  not  state  whether  he 
signed  the  summons  before  or  after  the  return  of  the  plain- 
tiff's attorney.  The  testimony  of  Barrett  as  to  the  signing  of 
the  summons  was  corroborated  by  the  summons  itself,  which 
was  produced. 

Here  is  a  direct  and  substantial  conflict  upon  the  precise 
point  whether  the  attorney  of  the  plaintiff  was  absent  long 
enough  to  enable  the  clerk  to  make  out  and  deliver  both  sets 
of  papers.    It  may  be,  as  claimed  by  the  learned  counsel  for 
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the  api)ellant,  that  the  finding  of  the  court  is  contrary  to  the 
weight  of  this  testimony,  but  it  cannot  be  denied  but  that  there 
was  some  evidence  which  sustains  the  finding.  Of  the  credi- 
bility and  weight  of  this  evidence,  the  court  below,  acting  as 
a  jury,  was  the  sole  judge.  To  set  aside  his  finding  because 
we  might  have  found  the  other  way  had  we  occupied  his  place, 
would  be  to  substitute  our  judgment  for  his  upon  a  question 
of  fact,  which,  as  this  court  has  uniformly  held,  we  are  not 
allowed  to  do. 

Taking,  then,  the  finding  of  the  court,  so  far  as  our  action 
is  concerned,  as  a  true  statement  of  the  facts,  we  think  the 
act  complained  of  worked  no  legal  damage  to  the  plaintiff, 
assuming  that  he  sustained  a  loss  by  his  failure  to  obtain  the 
first  levy.  That  public  officers  should  be  held  to  a  faithful 
performance  of  their  official  duties,  and  made  to  answer  in 
damages  to  all  persons  who  may  have  been  injured  through 
their  malfeasance,  omission,  or  neglect,  to  which  the  persons 
injured  have  in  no  respect  contributed,  cannot  be  denied. 
But  it  is  equally  true  that  if  the  result  complained  of  would 
have  followed  notwithstanding  their  misconduct,  or  if  the  in- 
jured party  himself  contributed  to  the  result  in  any  degree  by 
his  own  fault  or  neglect,  they  cannot  be  held  responsible.  If 
the  position  of  the  injured  party  would  have  been  just  the 
same  had  not  the  alleged  misconduct  occurred,  he  has  no 
legal  ground  of  complaint;  and  if  his  own  conduct  or  the 
conduct  of  his  attorney  contributed  to  the  result,  he  is  in  pari 
delictOj  and  the  law  leaves  him  where  it  finds  him. 

The  following  ca^es  will  be  found  to  bear  more  or  less  di- 
rectly upon  the  question  considered  in  this  opinion:  Zeigler  v. 
Commonwealth,  12  Pa.  St.  227;  Oovemor  v.  Ridgway,  12  111. 
14;  Carpenter  v.  Sloane,  20  Ohio,  327;  Governor  v.  WiUyj  14 
Ala.  172;  Oerald  v.  Bunkley,  17  Id.  176;  Bevins  v.  ^Ramsey, 
15  How.  179;  McNutt  v.  Livingston^  7  Smedes  &  M.  641;  Jenr 
ner  v.  Joliffe,  9  Johns.  381;  Tracy  v.  Swartwordj  10  Pet.  80; 
Brown  v.  Lester,  13  Smedes  &  M.  392;  Parks  v.  Davis^  16 
Iowa,  20. 

Under  the  foregoing  view  the  remaining  questioos  beo(Hn0 
immaterial. 

Judgment  and  order  affirmed. 

Sprague,  J.,  dissented. 

Tnx  PRINCIPAL  OASX  M  it  fint  oama  Ufon  the  oowl  b  nporltd  Ib  £<pI  v« 
Uadden,  25  OaL  202. 
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OmOBS'8   LZABILnT  TO  iKDnmyUAL    tor    FaILUBB  to  PntfOBM  PCBLIO 

DoTm:  See  Bcbkuim  v.  Chamberlain,  90  Am.  Dec.  713»  and  note  conaidering 
the  queetion;  and  see,  particularly  on  the  liability  of  the  clerk  of  a  court, 
MeAluter*s  AdnCn  v.  Scrioej  27  Id.  504.  The  principal  case  ia  cited  in  Board- 
man  v.  Hayne,  29  Iowa,  346,  to  the  point  that  while  a  public  officer  ahoukl 
be  made  to  answer  to  one  who  is  injured  through  his  malfeasance,  omisaiok, 
or  n^lect,  he  is  not  responsible  if  the  damages  would  hare  been  sustained, 
notwithstanding  such  misconduct,  or  if  the  injured  party  had  by  his  own 
iMilt  or  neglect  contributed  to  the  result. 


Moon  v.  Rollins. 

[86  CALXPORinA,  83S.] 

On  Who  Fibst  Taexs  PosssasioN  of  Land  Maxxs  It  his  bt  Oocitpanot 

as  against  all  the  world  except  the  true  owner;  and  the  land  remains  his 
as  against  all  persons  entering  afterwards  without  his  consent,  and  with- 
out title,  unless  he  abandons  it,  or  it  is  taken  from  him  by  some  method 
known  to  the  law. 

Abakdonxxnt  13  QuBsnoN  ov  Intention,  to  be  determined  from  the  evi- 
dence. 

Abandonmxnt  07  Land  dobs  not  Occctb  if  the  person  in  possession  leave* 
it  with  the  intention  of  returning.  An  abandonment  takes  place  only 
when  one  in  possession  leaves  with  the  intention  of  not  again  resuming 


Lapsb  or  TncB  dobs  not  Constitutb  Abandonkbnt;  but  it  is  only 
a  circumstance  to  be  considered  for  the  purpose  of  ascertaining  the  in- 
tention of  the  parties. 
AiTBB  Title  bt  Pbiob  Possession  is  Once  Shown,  thebb  is  No  Prb- 
8UMFTI0N  of  ITS  Loss;  but  an  abandonment  must  be  made  to  appear  af- 
firmatively by  the  party  relying  on  it  to  defeat  a  recovery. 

JVDOMBNT  will  NOT  BE    RevEBSED  FOR  ADMISSION  OF    ERRONEOUS  TESTI- 

XONY,  if  the  appellant  has  suffered  no  injury  from  its  admission. 
^uxkimbnt  for  Possession  of  Land,  and  Proceedings  under  It  Pottino 
Plaintiff  in  Possession,  are  Relevant  on  the  question  of  the  plain- 
tiff's possession,  and  admissible  in  a  subsequent  action  by  him  to  recover 
possession  of  the  same  land  against  another  person  who  entered  upon  the 
land  after  such  judgment  was  recovered. 

Action  to  recover  the  possession  of  a  lot  of  land  113  feet  by 
131  feet,  on  the  southwest  corner  of  Mission  and  Ninth  streets, 
in  the  city  and  county  of  San  Francisco.  A  block  of  land, 
including  the  land  in  question,  had  been  conveyed  June  14, 
1851,  by  a  party  in  possession,  one  Kisling,  to  one  William  P. 
Humphreys,  who,  two  days  afterwards,  conveyed  it  to  George 
C.  Sindle.  These  deeds  were  recorded  July  26,  1853.  In 
1853,  certain  persons,  Michael  Nolan  and  Patrick  Donnellan, 
took  possession  of  a  lot  twenty-five  feet  front  on  Mission  Street, 
in  about  the  center  of  the  premises  in  disputOi  and  put  a  fenc€ 
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uround  the  same.  In  the  fall  of  1853,  one  Peter  McKenna 
went  into  possession  of  this  lot,  claiming  it  under  a  deed  from 
Nolan  and  Donnellan.  On  November  9,  1853,  8indle  brought 
an  action  against  McKenna  to  recover  the  entire  block,  and  on 
March  9,  1854,  recovered  judgment  against  him.  A  writ  of 
possession  was  issued,  and  the  sheriff  returned  that  he  had 
put  Sindle  in  possession.  While  this  action  was  pending, 
Sindle  conveyed  the  block  in  undivided  shares  to  several  per- 
sons; and  after  the  sheriff  had  executed  the  writ  of  possession, 
these  grantees  made  partition,  the  premises  in  question  falling 
to  the  share  of  Joseph  Lampson.  Lampson  never  lived  on  the 
premises.  The  grantees  made  a  settlement  with  McKenna, 
giving  him  a  deed  to  the  twenty-five-foot  lot  on  Mission  Street, 
and  McKenna  took  possession  of  the  same.  In  1855  a  judg- 
ment was  recovered  against  Lampson  by  a  resident  of  New 
York,  under  which  the  premises  in  question  were  sold  to  the 
judgment  creditor.  The  premises  were  conveyed  from  time 
to  time,  under  this  sale,  for  considerable  sums  of  money;  and 
in  October,  1863,  they  were  conveyed  to  the  plaintiff,  George 
C.  Moon.  In  1861,  the  defendant,  William  Rollins,  took  pos- 
session of  the  premises.  Rollins  claimed  to  own  the  twenty- 
five-foot  lot  on  Mission  Street,  under  a  deed  from  McKenna. 
There  was  evidence  to  show  that  he  had  recognized  the  right 
of  the  plaintiff's  grantors  in  the  remaining  part  of  the  prem- 
ises in  dispute,  and  had  requested  the  plaintiff  to  unite  with 
him  in  making  a  purchase  thereof.  The  plaintiff  accordingly 
borrowed  the  money,  the  loan  being  negotiated  by  the  defend- 
ant; but  the  defendant  then  refused  to  join  with  the  plaintiff, 
and  claimed  the  whole  property.  McKenna  died  some  years 
before  the  trial  of  this  action.  Certain  testimony  of  the  plain- 
tiff was  objected  to  by  the  defendant  as  incompetent,  but  was 
admitted  by  the  court.  The  judgment,  and  proceedings  under 
it  in  the  action  by  Sindle  against  McKenna,  were  also  ad- 
mitted by  the  court,  against  the  objection  of  the  defendant. 
The  court  found  that  the  plaintiff  was  the  owner  and  entitled 
to  the  possession  of  the  premises  demanded,  with  the  excep- 
tion of  the  twenty-five-foot  lot  on  Mission  Street,  and  gave 
judgment  accordingly  for  possession,  and  for  damages  for 
withholding  the  same.  The  defendant  relied  principally  upoa 
the  abandonment  of  the  premises  by  the  plaintiff. 

R,  R,  Provinea,  for  the  appellant. 
B.  8.  Brooksy  for  the  respondent. 
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By  Court,  Sawteb,  C.  J.  The  first  point  made  i8|  that  the 
ovidenoe  is  insufficient  to  justify  the  findings,  in  several  par- 
ticulars specified.  We  do  not  think  we  should  be  justified  in 
setting  aside  the  findings  on  this  ground. 

In  Richardson  v.  McNvity^  24  Cal.  345,  we  said,  on  the  ques- 
tion of  title  by  possession  and  of  abandonment:  ''  By  the  act 
of  occupancy,  the  plaintifi*  made  it  his,  and  manifested  his  in- 
tention  to  do  so.  Once  his,  it  continues  his  until  he  manifests 
his  intention  to  part  with  it  in  some  manner  known  to  the  law. 
He  may  sell  it,  or  give  it  to  another,  or  transfer  it  in  any  other 
mode  authorized  by  law  (thereby  preserving  the  continuity  of 
possession),  or  he  may  abandon  it.  In  doing  the  latter,  he 
must  leave  it  free  to  the  occupation  of  the  next  comer,  whoever 
he  may  be,  without  any  intention  to  repossess  it  or  reclaim  it 
for  himself  in  any  event,  and  regardless  and  indifierent  as  to 
what  may  become  of  it  in  the  future.  When  this  is  done,  a 
vacancy  in  the  possession  is  created,  and  the  land  once  more 
reverts  to  its  former  condition,  and  becomes  once  more  pvhlici 
juriSy  and  then,  and  not  until  then,  an  abandonment  takes 
place."  So  in  St,  John  v.  Kidd,  26  Id.  272,  we  said:  **  Whereas 
the  principal  question  involved  in  the  defense  of  abandonment 
is  one  of  intention,  was  the  ground  left  by  the  locator  without 
any  intention  of  returning  or  making  any  further  use  of  it?  " 

In  Lawrence  v.  Fviton^  19  Cal.  683,  the  court  substantially 
held  that  lapse  of  time  does  not  of  itself  constitute  an  aban- 
donment, but  that  it  is  only  a  circumstance  for  the  jury  to 
consider  in  determining  the  question  whether  there  was  an 
abandonment;  or  in  other  words,  the  question  is  one  of  intent. 
Sa  in  Waring  v.  Cnw,  11  Id.  369,  where  the  district  court  in- 
structed the  jury  that,  on  a  question  of  abandonment, ''  the 
intention  alone  governs,"  and  that  if  the  party  in  possession 
*^  left  with  the  intention  of  returning,  he  might  do  so  at  any 
time  within  five  years,  provided  there  was  no  rule,  usage,  or 
custom  of  miners  of  such  notorious  character  as  to  raise  a  pre- 
sumption of  an  intention  to  abandon."  This  was  held,  on 
appeal,  to  "present  the  law  fairly  and  clearly  to  the  jury": 
Id.  872.  It  was  only  necessary  for  the  purpose  of  the  case  to 
go  BO  £Eur,  and  nothing  was  said  as  to  a  period  of  time  beyond 
five  years.  But  if  a  party  may  return  in  five  years,  it  is  not 
apparent  why  he  may  not  return  in  five  years  and  one  month, 
or  two  months,  unless  an  adverse  possession  has  barred  the 
right  of  entry.  It  is  a  question  of  intention,  and  has  been  so 
held  over  and  over  again,  and  not  a  question  of  time,  except 
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00  far  as  the  jury  are  entitled  to  consider  lapse  of  time  in  con- 
nection with  other  circumstances  of  claim  or  non-claim,  and 
acts  of  ownership  and  dominion,  or  a  want  of  such  acts,  for 
the  purpose  of  ascertaining  the  intention. 

In  Keane  v.  Cannovan,  21  Cal.  293  [82  Am.  Dec.  738],  the 
plaintiff's  grantor  had  been  in  possession  up  to  January,  1851, 
when  his  building  was  burned,  and  it  does  not  appear  that  he 
ever  afterwards  occupied  or  even  fenced  it.  In  fact,  it  does 
appear  that  he  was  not  in  poBsession  after  the  summer  of 
1852.  The  action  was  commenced  in  1860,  some  nine  years 
after  the  fire.  The  district  court  charged  the  jury  that  the 
question  before  them  was  one  of  prior  possession,  as  neither 
party  showed  title:  that  if  they  found  a  prior  possession  in 
said  plaintiff's  grantor,  it  was  sufficient  to  maintain  the  ac- 
tion, unless  abandoned;  'Hhat  the  question  of  abandonment 
was  one  of  intention,  of  which  they  were  to  judge  exclusively.'' 
Plaintiff  had  judgment,  and  on  appeal  the  court,  by  Mr. 
Chief  Justice  Field,  say:  "The  charge  to  the  jury  on  the  sub- 
ject of  abandonment  was  correct.  The  charge  was,  that  the 
question  of  abandonment  was  one  of  intention,  of  which  the 
jury  was  to  judge  exclusively,  and  that  in  order  to  do  so  they 
must  take  into  consideration  all  the  facts  and  circumstances 
before  them.  The  question  was  correctly  stated;  it  was  plainly 
one  of  intention  to  be  gathered,  from  the  facts.  There  was 
little  evidence  on  the  subject,  none  from  which  the  court 
would  have  been  warranted  in  taking  it  from  the  jury.  There 
are  cases  undoubtedly  in  which  an  abandonment  may  be 
inferred  from  the  lapse  of  time,  and  the  delay  of  the  first 
occupant  in  asserting  his  claim  to  the  possession  against  p£ir- 
ties  subsequently  entering  upon  the  premises.  But  in  such 
cases  the  leaving  of  the  premises  must  have  been  voluntary^ 
and  without  any  expressed  intention  to  resume  the  possession. 
In  the  case  at  bar,  it  appears  that  when  Mondolet  ceased  to 
occupy  in  person  the  premises,  he  left  an  agent  in  charge  of 
them.  This  circumstance  is  of  itself  sufficient  to  rebut  the 
presumption  of  abandonment  arising  from  the  fact  that  he 
ceased  to  occupy  them,  and  to  render  the  question  whether  in 
fact  he  did  or  did  not  abandon  them  one  for  the  considera- 
tion of  the  jury."  And  on  petition  for  rehearing,  the  court 
say:  "The  possession  of  Mondolet  was  evidence  of  seisin  in 
fee  in  him,  and  no  further  or  higher  evidence  of  title  was  re- 
quired to  enable  the  plaintiff,  claiming  through  him,  to  recover 
imtil  the  defendant  had  shown  an  anterior  possession,  or  had 
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traced  title  from  a  paramount  source."  It  must  also  be  re- 
membered that  after  title  by  possession  is  once  shown,  there 
is  no  presumption  of  its  loss,  but  an  abandonment  must  be 
made  to  appear  aflSrmatively  by  the  party  relying  upon  it  to 
defeat  a  recovery.  Thus  it  has  been  uniformly  held,  down  to 
and  including  Bell  v.  Bedrock  Tunnel  and  Mining  Company,  3(> 
Cal.  214,  that  abandonment  is  a  question  of  intention  to  be 
ascertained  by  the  jury  from  a  consideration  of  all  the  cir- 
cumstances of  the  case.  And  "  upon  a  question  of  abandon- 
ment a  wide  range  should  be  allowed,  for  it  is  generally  only 
from  facts  and  circumstances  that  the  truth  is  to  be  discov- 
ered, and  botb  parties  should  be  allowed  to  prove  any  fact  or 
circumstance  from  which  any  aid  for  the  solution  of  the  ques- 
tion can  be  derived":  Willson  v.  Cleavelandy  30  Cal.  202. 
Upon  an  examination  of  the  cases  cited,  it  will  be  found  that 
slight  circumstances  have  been  allowed  to  rebut  the  inference 
of  abandonment  arising  from  long  disuse. 

In  this  case  there  was  evidence  amply  sufficient  to  show  a 
possession  once  acquired  by  plaintiff 's  grantors,  and  the  court 
so  found.  There  was  then  left  only  the  question  of  abandon- 
ment, and  on  this  question  also  the  court  found  in  favor  of 
plaintiff,  on  a  better  case  for  plaintiff  than  was  presented  in 
Keane  v.  Cannovan,  21  Cal.  293  [82  Am.  Dec.  738],  and  am- 
ply sufficient  to  prevent  us  from  setting  aside  the  finding  on 
that  point.  The  land  was  conveyed  from  time  to  time  for 
large  sums  of  money,  —  as  high  as  fifteen  hundred  dollars, 
— sometimes  through  sales  under  execution,  and  sometimes 
on  sales  by  the  owner.  The  plaintiff  himself  paid  a  large 
sum  of  money  for  the  land,  and  only  obtained  it  after  a  long 
correspondence  and  negotiation  with  the  party  claiming  to 
be  the  owner  in  New  York.  These  facts  indicate  no  pur- 
pose to  abandon.  The  claim  asserted  was  evidently  well 
known  and  respected  till  defendant  entered.  There  is  also 
evidence  tending  strongly  to  show  that  defendant  himself 
recognized  the  right  of  plaintiff's  grantors,  and  that  tlio  pur- 
chase was  made  by  plaintiff  upon  an  arrangement  with  de- 
fendant, with  money  borrowed  by  plaintiff  for  the  express 
purpose  upon  a  loan  negotiated  by  defendant  himself,  and 
that  defendant,  in  taking  possession,  acted  in  bad  faith  toward 
plaintiff.  There  is,  it  is  true,  conflicting  testimony  upon  this 
point,  but  the  finding  upon  the  whole  case  is  for  the  plaintiff, 
and  we  find  no  sufficient  ground  for  setting  aside  the  findings 
<m  the  questions  litigated  of  prior  possession  and  abandon* 
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ment.  An  intent  to  abandon  was  certainly  not  affinnatiyelj 
^hown.  Unless  we  are  prepared  to  overthrow  the  doctrine 
that  abandonment  is  a  question  of  intention  to  be  determined 
by  the  jury  from  the  evidence,  and  to  overrule  the  cases  cited, 
the  judgment  in  this  case  must  be  affirmed  on  this  point. 

Defendant,  Rollins,  derived  title  to  a  part  of  the  land  claimed 
in  the  complaint  from  one  McKenna,  who  died  some  years  be- 
fore the  trial.  The  testimony  of  plaintiff,  Moon,  was  objected 
to  as  incompetent,  on  the  ground  that  Rollins  is  the  represen- 
tative of  a  deceased  party.  But  the  court  found  in  favor  of 
defendant,  Rollins,  as  to  the  McKenna  lot.  Conceding  Moon 
to  be  incompetent  to  testify,  so  far  as  that  lot  is  concerned, 
since  Rollins  succeeded  as  to  that  lot,  he  could  not  have  been 
injured  by  Moon's  testimony  with  respect  to  it.  It  is  not  pre- 
tended that  Rollins  is  the  representative  of  a  deceased  party, 
with  respect  to  the  lots  recovered  by  Moon,  and  as  to  those  he 
was  a  competent  witness. 

We  think  there  is  no  error  on  the  question  of  damages. 

The  judgment  in  the  case  of  Sindle  v.  McKenna,  and  the 
proceeding  under  it,  putting  the  plaintiff  in  possession,  were 
relevant  on  the  question  of  possession,  to  show  the  &ct  thai 
he  was  put  in  possession. 

Judgment  affirmed. 

Spraoue,  J.,  expressed  no  opinion. 

Abandonmsmt  is  Question  of  Iihvntion,  to  be  determined  by  the  juy: 
Ifote  to  Wyman  v.  Ilurlburt,  40  Am.  Dec.  464;  Keane  v.  Cofmoean,  S2  Id.  7^; 
MalleU  V.  Unde  Sam  O.  &  S,  M,  Co,,  00  Id.  484.  The  principal  case  is  cited 
to  this  point  in  Myers  v.  Spooner,  55  CaL  261. 

Abandonment,  Lenotu  of  Tdcb  Essential  to:  See  note  to  Wyman  ▼. 
JIurBmrt,  40  Am.  Dec.  465;  Eada  v.  BrazeUon,  79  Id.  88;  Keam  ▼.  Oamnomm, 
€2  Id.  738;  MaOeU  v.  UncU  Sam  0. 4b  S,  M.  Co,,  90  Id.  484. 

The  PBiNciPAL  CASE  IS  referred  to  in  Lamb  v.  DaveMfwt^  1  Sftw.  621,  ca 
prior  occupancy  as  giving  a  provisional  title  to  lands. 
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AORBBMENT  IN  GENERAL  OR  TOTAL  RESTRAINT  OF  TRADB  IB  VOZD^  althoO^ 

it  be  founded  on  a  legal  and  valuable  consideration;  but  an  agreemaRt 
in  partial  restraint  of  trade,  restricting  it  within  certain  reaaonaWe 
limits,  or  confining  it  to  particular  persons,  if  founded  on  a  good  and 
valuable  consideration,  is  valid. 

AaRBBMBNT  IN  RESTRAINT  OF  TRADB  THROCTOHOUT  EnTIBB  ARBA  OV  SXAIB 

18  Unreasonablb  and  Void,  as  against  public  policy. 
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0>TKNAirT  Apflob  HOT  oiTLT  TO  ExDmio  Boimai  or  TftATBL»  bat  to  aU 
now  nmtet  afterwarda  opened,  where  it  la  not  to  nm  or  employ,  <>r 
saffBr  to  be  mn  or  employed,  a  certain  steamboat  "upon  any  of  the 
routes  of  travel  on  the  rivers,  bays,  or  waters  of  the  state  of  Cslifomia 
for  the  period  of  ten  years." 

<C0VEirAHT  BT  VeNDEB  WITH  VbXDOB  OV  StBAMBOAT  IS  IN   UNRXAaONABLB 

Restraint  of  Trade  and  Void,  where  it  is  that  the  vendee  will  not 
run  or  employ,  or  suffer  to  be  run  or  employed,  such  boat  "upon  any  of 
the  routes  of  travel  on  the  rivers,  bays,  or  waters  of  the  state  of  CUi- 
fomia  for  the  period  of  ten  years.** 

Action  by  George  S.  Wright  against  James  M.  Ryder  to  re- 
cover the  sum  of  twenty-two  thousand  five  hundred  dollars, 
and  to  compel  the  defendant  to  execute  his  promissory  note 
to  the  plaintiff  for  forty-one  thousand  dollars,  and  a  mortgage 
of  the  steamboat  New  World,  and  of  her  machinery,  to  secure 
the  payment  thereof.  The  complaint  alleged  that  on  July  16, 
1868,  the  plaintiff,  being  the  owner  of  the  steamboat  New 
World,  and  of  her  machinery,  entered  into  an  agreement 
with  the  defendant,  by  which  the  plaintiff  was,  within 
twenty  days,  to  deliver  the  boat  and  her  machinery  to 
the  defendant,  and  to  execute  and  deliver  to  the  defendant 
a  bill  of  sale  thereof,  and  the  defendant  was  to  pay  the  plain- 
tiff therefor  twenty-two  thousand  five  hundred  dollars,  in  gold 
coin,  and  to  execute  and  deliver  to  the  plaintiff  his  promis* 
fiory  note  for  forty-one  thousand  dollars,  and  a  mortgage 
of  the  boat  and  of  her  machinery  to  secure  the  same;  that 
upon  the  twentieth  day  after  making  the  said  agreement,  the 
plaintiff  tendered  the  defendant  possession  of  the  boat  and 
her  machinery,  a  bill  of  sale  duly  executed  by  the  plaintiff, 
and  a  note  and  mortgage  to  be  executed  by  the  defendant; 
and  that  the  defendant  accepted  the  boat  and  bill  of  sale,  but 
refused  to  pay  the  money  or  to  execute  the  note  and  mortgage 
in  accordance  with  the  agreement.  The  answer  alleged  that 
on  May  2,  1864,  the  California  Steam  Navigation  Company, 
being  engaged  in  navigating  the  waters  of  California, .sold  the 
steamboat  New  World  and  her  machinery  to  the  Oregon  Steam 
Navigation  Company,  and  in  part  consideration  of  the  sale, 
the  Oregon  Steam  Navigation  Company  agreed  for  them- 
selves, their  successors  and  assigns,  *^  that  they  will  not  run 
or  employ,  or  suffer  to  be  run  or  employed,  the  steamboat 
New  World  upon  any  of  the  routes  of  travel  on  the  rivers, 
bays,  or  waters  of  the  state  of  California  for  the  period  of 
ten  years  from  the  first  day  of  May,  1864,"  and  ^*  that  the 
machinery  of  the  said  steamboat  New  World  shall  not  be 
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run,  or  employed  in  running,  any  Bteamboat,  yessel,  or  craft 
upon  any  of  the  routes  of  travel  on  the  rivers,  bays,  or  waters 
of  the  state  of  California  for  the  period  of  ten  years  from  the 
first  day  of  May,  1864";  that  on  February  18,  1867,  the  Ore- 
gon Steam  Navigation  Company  executed  and  delivered  to 
Henry  Winsor  a  bill  of  sale  of  the  steamboat  and  machinery, 
containing  an  agreemeent  by  Winsor  '^  that  said  steamboat  or 
vessel  is  not  within  ten  years  from  the  first  day  of  May,  1867, 
to  be  run  upon  any  of  the  routes  of  travel  on  the  rivers,  bays, 
or  waters  of  the  state  of  California,  or  the  Columbia  River 
and  its  tributaries;  and  that  during  the  same  period  last 
aforesaid,  the  machinery  of  the  said  steamboat  shall  not  be 
run,  or  employed  in  running,  any  steamboat  or  craft  upon 
any  of  the  routes  of  travel  on  the  rivers,  bays,  or  waters  of 
the  state  of  California,  or  the  Columbia  River  and  its  tribu- 
taries"; that  in  consideration  of  the  sale,  Clavrick  Crosby, 
Henry  Winsor,  Nathaniel  Crosby,  and  Calvin  N.  Hale  exe- 
cuted and  delivered  to  the  Oregon  Steam  Navigation  Com- 
pany a  bond  conditioned  for  the  performance  of  the  agreement, 
the  bond  reciting  that  the  obligors  were  joint  purchasers  of  the 
steamboat  and  machinery;  that  on  March  7, 1867,  Winsor  ex- 
ecuted and  delivered  to  Hale  a  bill  of  sale  of  the  vessel  and 
machinery,  the  bill  of  sale  containing  no  provision  or  condi- 
tion; that  on  November  23,  1867,  the  obligors  of  the  bond, 
except  Hale,  executed  and  delivered  to  the  plaintifi*  and  Dun- 
can B.  Finch  a  bill  of  sale  of  the  vessel  and  machinery,  the 
bill  of  sale  containing  no  condition;  that  Wright  and  Finch, 
at  the  time,  knew  of  the  agreements  of  Winsor  and  the  Ore- 
gon Steam  Navigation  Company;  that  on  November  23,  1867, 
Hale  executed  and  delivered  to  Finch  a  bill  of  sale  of  the 
vessel  and  machinery,  the  bill  of  sale  also  containing  no  con- 
dition; that  on  June  30,  1868,  Finch  sold  and  transferred  the 
boat  and  machinery  to  the  plaintiff,  the  bill  of  sale  likewise 
being  without  condition;  and  that  the  defendant  at  the  time 
of  purchase,  and  until  August  10,  1868,  when  he  offered  to 
return  the  boat  and  her  machinery  to  the  plaintiff,  was  igno- 
rant of  the  provisions  in  the  bills  of  sale  to  the  Oregon  Steam 
Navigation  Company  and  to  Winsor.  The  plaintiff  demurred 
to  the  answer,  the  demurrer  was  sustained,  and  judgment  there- 
upon rendered  for  the  plaintiff.    The  defendant  appealed. 

B.  8.  Brooks^  for  the  appellant. 

Patteraonj  Wallace^  and  Stow,  for  the  respondent 
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WtUon  and  Crittenden^  for  the  Oregon  Steam  Navigatioii 
Company. 

By  Court,  Crockett,  J.  There  are  but  two  points  pre- 
sented on  this  appeal  for  our  decision,  to  wit:  1.  Whether  or 
not  the  covenants  of  the  Oregon  Steam  Navigation  Company 
to  the  California  Steam  Navigation  Company,  and  the  condi- 
tions in  the  bill  of  sale  from  the  Oregon  Steam  Navigation 
Company  to  Winsor,  and  the  bond  of  Winsor  and  others  to 
said  last-named  company,  are  void,  as  being  in  restraint  of 
trade  and  against  public  policy;  and  2.  If  they  be  conceded 
to  be  valid,  whether  or  not  they  can  be  enforced  as  against  the 
defendant,  or  against  the  steamer  New  World  in  his  hands. 

The  general  principles  which  govern  contracts  in  restraint 
of  trade  are  well  settled,  both  in  England  aiid  the  United 
States.  They  proceed  on  the  theory  that  the  public  welfare 
demands  that  private  citizens  should  not  be  allowed,  even  by 
their  own  voluntary  contracts,  to  restrain  themselves  unrea- 
sonably from  the  prosecution  of  trades,  callings,  or  professions, 
or  from  embarking  in  business  enterprises  in  the  promotion 
and  encouragement  of  which  the  public  has  an  interest.  At 
an  early  period  in  English  jurisprudence,  when  trade  and  the 
mechanic  arts  were  in  their  infancy,  it  was  deemed  a  matter 
of  the  greatest  public  importance  to  encourage  their  growth, 
and  to  prohibit  contracts  which  tended  to  abridge  them. 
Hence  the  rule  first  established  was,  that  all  contracts  were 
void  which  in  any  degree  tended  to  the  restraint  of  trade,  even 
in  a  particular  circumscribed  locality,  either  for  a  definite  or 
unlimited  period.  But  as  population  and  trade  increased, 
and  there  was  consequently  a  greater  competition  in  all  use- 
ful pursuits,  the  necessity  for  the  stringent  rule  which  before 
prevailed  had  in  a  greater  measure  ceased,  and  the  rule  itself 
-was  greatly  relaxed  and  modified.  Instead  of  denouncing  as 
void  all  contracts  in  restraint  of  trade,  the  rule  as  relaxed 
tolerated  such  as  were  restricted  in  their  operations  within 
reasonable  limits.  Hence  it  has  been  repeatedly  decided, 
both  in  England  and  America,  that  whilst  a  contract  by  an 
artisan  not  to  follow  his  calling  at  any  time  or  place  was  an 
unreasonable  restraint  upon  trade,  contrary  to  public  policy, 
and  therefore  void,  nevertheless  if  he  contracted  for  a  valuable 
consideration  not  to  pursue  his  occupation  within  certain  rea- 
sonable, restricted  limits,  the  contract  was  valid,  and  would 
be  enforced.    Thus  in  Alger  v.  Thacher,  19  Pick.  51  [31  Am. 
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Dec.  119],  the  defendant  had  entered  into  a  bond  bj  which  he 
bound  himself  not  to  carry  on  the  business  of  an  iron  founder 
at  any  time  or  place,  and  the  court  held  the  contract  to  be  void, 
as  an  unreasonable  restraint  upon  trade.  This  is  a  leading, 
case  on  that  point.  So  in  Keeler  v.  Taylor.  53  Pa.  St.  468,  469,. 
the  court  says:  '^  But  if  the  restraint  be  general,  that  is,  not 
limited  to  a  reasonable  time  and  district,  it  is  void  at  law,  and 
of  course  will  not  be  enforced  in  equity."  In  Story  on  Con- 
tracts, section  550,  the  rule  is  thus  stated:  *'  An  agreement  in 
general  or  total  restraint  of  trade  is  void,  although   it  be 

founded  on  a  legal  and  valuable  consideration The 

same  rule  has  been  uniformly  adhered  to  even  to  the  present 
day;  an  agreement,  therefore,  not  to  carry  on  a  certain  busi- 
ness anywhere,  is  invalid,  whether  it  be  by  parol  or  specialty, 
or  whether  it  be  for  a  limited  or  for  an  unlimited  time  ";  and 
he  quotes,  in  support  of  the  rule,  Mitchell  v.  Reynolds^  1  P.  Wms. 
190;  Homer  v.  Ashford,  3  Bing.  323;  Pierce  v.  Fuller ^  8  Mass. 
223  [5  Am.  Dec.  102];  Nobles  v.  Bates,  7  Cow.  307;  Morris  v. 
Colemariy  18  Ves.  436;  Hinde  v.  Gray,  1  Man.  &  G.  195;  Alger 
V.  Thacher^  19  Pick.  51  [31  Am.  Dec.  119];  to  which  may  be 
added  many  other  authorities  from  the  courts  of  England  and 
America.  "But,"  he  adds  (section  551),  "an  agreement  in 
partial  restraint  of  trade,  restricting  it  within  certain  reason- 
able limits  or  times,  or  confining  it  to  particular  persons^ 
would,  if  founded  upon  a  good  and  valuable  consideration,  be 

valid Such  an  agreement  not  only  does  not  obstruct 

trade,  but  is  oftentimes  requisite  and  necessary,  as  well  for 
the  advantage  of  the  public  as  of  the  individual."  Tiiis 
proposition  is  maintained  in  Rannie  v.  Irvine,  7  Man.  &  G. 
976;  Chappel  v.  Brockway,  21  Wend.  157;  Hartley  v.  Cum- 
mings,  5  Com.  B.  247;  Bunn  v.  Guy,  4  East,  190;  Pierce  v. 
Woodward,  6  Pick.  206;  Perkins  v.  Lyman,  9  Mass.  522;  Hay* 
ward  V.  Young,  2  Chit.  407;  Mallan  v.  May,  11  Mees.  &  W. 
€53;   Wickens  v.  Evans,  3  Younge  &  J.  318. 

In  such  cases,  the  difficulty  lies  in  determining  what  are 
reasonable  and  what  unreasonable  restrictions  in  respect  to 
the  area  within  which  the  restriction  is  to  be  confined.  If  it 
be  unlimited  in  space,  and  is  to  operate  everywhere,  nearly 
all  the  authorities  agree  that  the  contract  is  void;  and  a  rule 
established  by  the  English  courts  is,  that  if  the  restriction 
operates  throughout  the  kingdom,  the  contract  is  void. 

In  this  case,  the  covenant  of  the  Oregon  Steam  Navigation 
Company  to  the  California  Steam  Navigation  Company  is^ 
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**  that  they  will  not  run  or  employ ,  or  Buffer  to  he  run  or  em- 
ployed,  the  said  steamboat  New  World  upon  any  of  the  routes 
of  travel  on  the  rivers,  bays,  or  waters  of  the  state  of  Califor- 
nia for  the  period  of  ten  years  from  the  first  day  of  May, 
1864."  There  is  a  similar  covenant  that  the  machinery  of  the* 
boat  shall  not  be  run,  or  employed  to  run,  any  vessel  or  craft 
on  any  of  the  routes  of  travel,  or  on  the  rivers,  bays,  or  waters 
of  this  state  for  the  same  period.  The  covenant  of  Winsor 
and  others  to  the  Oregon  company  is  even  broader,  and  in* 
eludes  the  waters  of  the  Columbia  River  and  its  tributaries. 
These  covenants,  if  valid,  and  enforced  by  the  courts,  would 
exclude  the  boat  from  all  the  navigable  waters  of  California, 
and  the  principal  navigable  waters  of  Oregon,  for  the  period  of 
ten  years.  There  is  no  force  in  the  argument  that  the  cove- 
nant to  the  California  Steam  Navigation  Company  applied 
only  to  the  existing  routes  of  travel,  and  not  to  new  routes 
afterwards  to  be  opened.  As  we  construe  it,  the  covenant  ap- 
plied to  all  routes  of  travel  on  the  rivers,  bays,  or  waters  of  the 
state  then  existing,  or  which  should  be  established  within  the 
period  limited.  If  the  validity  of  these  covenants  was  to  be- 
tested  solely  by  the  question  whether  the  limitation  of  the  area 
within  which  they  are  to  operate  was  reasonable  or  otherwise,. 
we  should  have  no  hesitation  in  pronouncing  them  unreason- 
able, and  within  the  rule  which  holds  such  contracts  to  bc^ 
void  as  against  public  policy.  The  covenants  include  the  en- 
tire area  of  the  state,  and  are  therefore  in  this  respect  without 
limitation,  within  the  meaning  of  the  rule  we  have  stated. 

*'  Contracts  which  go  to  the  total  restraint  of  trade,  as  that 
a  man  will  not  pursue  his  occupation  or  carry  on  bis  business 
anywhere  in  the  state,  are  void,  upon  whatsoever  consideration 
they  may  be  made":  Chappel  v.  Brockway^  21  Wend.  159; 
Dunlop  V.  Gregory^  10  N.  Y.  244  [61  Am.  Dec.  746] ;  Homer  v. 
Ashford,  3  Bing.  328. 

In  nearly  all  the  adjudged  cases  cited  by  counsel,  the  ques- 
tions decided  arose  under  contracts  made  by  tradesmen  or 
others  following  particular  occupations,  whereby  they  bound 
themselves  not  to  pursue  their  occupations,  either  generally  or 
within  certain  specified  limits.  But  in  this  case,  the  question 
comes  up  in  another  aspect.  The  California  Steam  Naviga- 
tion Company  was  largely  engaged  in  navigating  the  waters 
of  this  state,  and  being  the  owner  of  the  steamer  New  Worlds 
sold  her  to  the  Oregon  Steam  Navigation  Company,  upon  an 
agreement  that  she  was  not,  for  the  period  of  ten  years,  to  be 
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employed  in  navigating  the  waters  of  this  state.  The  object 
of  this  provision,  obviously,  was  to  prevent  the  New  World 
from  being  employed  as  an  opposition  boat  in  competition 
with  the  boats  of  the  California  Steam  Navigation  Company, 
•and  counsel  insist  that  such  a  transduction  does  not  come 
within  the  rule  which  prohibits  contracts  in  restraint  of  trade. 
The  argument  is,  that  being  the  owner  of  the  boat,  the  Califor* 
nia  Steam  Navigation  Company  had  the  lawful  right  to  with- 
<lraw  her  from  commerce  entirely;  and  if  they  elected  to  do  so, 
might  have  permitted  her  to  rot  at  the  dock,  or  have  otherwise 
destroyed  her,  in  which  event  the  public  could  not  have  com- 
plained, even  though  a  great  public  inconvenience  may  have 
resulted  from  such  conduct  on  the  part  of  the  company. 

From  the  fact  that  the  company,  as  owner,  had  this  abso- 
lute power  of  disposition,  the  inference  is  drawn  that  it  might 
impose  whatever  limitations  it  pleased  on  the  future  use  of  the 
boat;  that  it  might  have  imposed  it  as  a  condition  of  the  sale 
Ihat  the  boat  should  be  taken  to  pieces,  and  its  machinery  de- 
stroyed, and  consequently,  that  it  was  competent  for  it  to 
require  that  the  boat  should  not  thereafter  run  in  a  particular 
trade.  But  precisely  the  same  argument  would  apply  to  a 
tradesman  who  stipulates  not  to  follow  his  trade  at  any  time 
or  place.  He  may  elect  to  abandon  his  calling  altogether, 
however  urgently  the  public  may  demand  his  services,  or  he 
may  voluntarily  disable  himself  from  pursuing  his  vocation, 
4ind  thus  deprive  the  public  of  his  services  entirely.  But,  as 
we  have  seen,  it  does  not  thence  follow  that  he  is  bound  by  a 
-contract  in  which  he  stipulates  that  he  will  not  pursue  his 
iivocation  at  any  tiine  or  place. 

The  reason  of  the  rule  is,  that  though  for  the  present  he  may 
intend  and  desire  to  abandon  his  trade  or  calling,  as  he  has 
the  right  to  do  so,  the  law,  on  grounds  of  public  policy,  will 
not  allow  him  to  bind  himself  not  to  resume  his  avocation  if 
he  shall  afterwards  elect  to  do  so.  So,  while  the  owner  of  a 
steamboat  has  the  right  to  keep  her  idle,  or  to  destroy  her  if 
lie  choose,  however  great  may  be  the  inconvenience  to  the  pub- 
lic, it  does  not  follow  that  he  would  be  bound  by  a  contract  in 
which  he  stipulates  never  to  employ  her  in  the  waters  of  this 
state.  He  might  afterward  change  his  mind  and  desire  to  en- 
gage  in  commerce  with  her  in  our  waters,  and  on  grounds  of 
public  policy  he  would  not  be  bound  by  his  contract.  But  we 
have  grave  doubts  whether,  in  this  age  of  abundant  capital 
and  active  competition  in  all  the  avenues  of  commerce,  the 
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withdrawal  of  a  single  boat  from  oar  naTigable  waters  ooald 
be  deemed  an  appreciable  restraint  upon  trade,  or  result  in  the 
•slightest  inconvenience  to  the  public.  The  difficulty  lies  in 
fixing  the  line  between  that  which  is  or  is  not  an  appreciable 
restraint  of  trade.  If  the  California  Steam  Navigation  Com- 
pany, which  now  occupies  our  bays,  rivers,^  and  inlets  with  its 
fleet  of  steamboats,  should  suddenly  convey  them  all  to  a  pur- 
-chaser  on  condition  that  they  were  not  to  be  employed  in  navi- 
gating any  of  the  waters  of  this  state  for  a  period  of  ten  years, 
no  one  could  doubt  that  this  would  operate  as  a  great  present 
<;alamity  to  the  public,  and  the  condition  would  be  void  as  a 
restraint  upon  trade.  On  the  other  hand,  if  a  sloop  or  schooner 
of  fifty  tons  burden  should  be  sold  on  a  similar  condition,  the 
injury  to  the  public  would  be  scarcely  appreciable.  In  like 
manner,  if  all  the  carpenters  and  masons  in  a  large  city  should 
bind  themselves  not  to  prosecute  their  business  in  this  stat^ 
for  a  period  of  ten  years,  it  might  produce  great  public  incon- 
venience; whereas,  if  only  one  carpenter  or  mason  should  enter 
into  a  similar  contract,  the  loss  of  his  services  might  not  be 
felt  by  the  public.  And  yet,  in  the  latter  case,  we  would  be 
bound  by  a  long  line  of  adjudications  in  England  and  Amer- 
ica to  hold  the  contract  void,  as  in  restraint  of  trade.  The 
reasoning  on  which  these  decisions  rest  applies  to  the  sale  of  a 
«ingle  boat  as  fully  as  to  the  case  of  a  single  tradesman;  and 
we  feel  constrained,  in  deference  to  these  decisions,  to  hold  the 
contract  in  this  case  to  be  void.  This  view  of  the  case  renders  it 
unnecessary  to  consider  the  second  point  raised  on  the  appeaL 
The  judgment  is  therefore  affirmed. 


Cohtbaois  in  Rsstraiiit  of  Trade,  Yauditt  Of :  See  Angkr  r,  WMer^ 
t8  Am.  Deo.  748,  and  note  folly  discoflsing  the  lobjeot.  The  principal  case 
is  cited  in  More  ▼.  Borntet^  40  (M.  254,  to  the  point  that  a  contract  by  which 
«iia  of  the  partiea  binds  himself  not  to  engage  in  a  certain  buBiness  in  the 
state  is  void;  and  mCaUahan  v.  JCkmnoOy,  45  Id.  153,  S.  C,  13  Am.  Rep.  173^ 
to  the  point  that  a  contract  by  the  vendors  of  a  business  of  numnfactoring 
yeast  powder,  that  they  would  not  engage  in  the  manufacture  of  DonnoUy's 
Yeast  Powders,  "  nor  in  any  branch  of  the  yeast-powder  business,"  is  also  in 
unreasonable  restraint  of  trade  and  void.  The  contract  between  the  Oregon 
Steam  Navigation  Company  and  Winsor,  in  the  principal  case,  was  upheld  as 
valid  in  Oregfrn  Steam  Kamffotkm  Co.  v.  Winsor,  20  Wall.  64;  and  as  the  re- 
straint imposed  by  the  contract  was  not  larger  than  required  for  the  necessary 
protection  d  the  party  in  whose  favor  it  was  made,  it  is  plain  that  within 
the  principles  announced  in  the  note  to  Angier  v.  WMer,  such  is  the  correot 
eooclusion.  The  principal  case,  we  take  it,  is  therefore  wrongly  decided. 
The  prior  case  of  Califorma  Steam  NatmgaiUm  Co,  v.  fFfV^i,  65  Am.  Dec  611, 
decided  by  the  Oalif omia  supreme  courts  is  in  better  asoofd  with  nthori^y. 
Ax.  Dia  yoL.  XCY— IS 
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Wilson  v.  Wilson. 

rn  GALIVOBmA«  447.] 

Calxtobnia  STATim  OF  Ldcitatioms  of  1850  DOBS  KOT  Rim  AOAnrar  | 

M^Ri^nm  WoMAV  DUBINO  CovutTUKB;  bat  under  the  ftmendment  of  ! 

1863  it  mns  against  a  married*  woman  in  all  those  actions  to  which  her 
husband  is  not  a  necessary  party  plaintiff  with  her. 

WzvB  HAT  Maintain  Action  during  Ck>vsRTUBB  aoainbt  Husband,  iik 
Calif omia»  to  recoTer  money  dne  upon  a  promissory  note  exeented  by 
the  husband  to  the  wife  before  marriage,  and  which  is  the  separate  prop- 
erty  of  the  wife.  The  statute  giving  the  husband  the  management  and 
control  of  the  separate  property  of  the  wife  during  marriage  does  not 
affect  the  right  of  the  wife  to  bring  such  action. 

If  Husband  Manages  Sbpabatb  Pbopbbtt  of  Wm,  he  nmst  manage  it 
as  her  separate  property;  and  she  is  entitled  to  enjoy  the  income,  or  the 
property  itself,  as  separate  property. 

Ldcitation  as  to  Kind  of  Aciions  that  mat  bb  Maintainbd  bt  Wife, 
when  they  concern  her  separate  property,  or  are  against  her  husband,, 
does  not  exist  in  CSalifomia. 

Action  on  promissory  notes.  The  facts  are  stated  in  the 
opinion. 

/.  H.  Budd  and  L.  T.  CatTj  for  the  appellant. 

Coffroth  and  Spavlding,  for  the  respondent. 

By  Court,  Sawyeb,  C.  J.  On  the  17th  of  September,  1856^ 
the  defendant,  William  Wilson,  executed  in  Cayor  of  the  plain- 
tiff, Orpha  Wilson,  two  promissory  notes,  for  the  sums  of  one 
thousand  dollars  and  thirteen  hundred  dollars  respectiyely, 
each  payable  five  years  after  date.  The  notes  consequently 
became  due  on  the  20th  of  September,  1861,  and  a  right  of 
action  then  accrued,  which  had  become  barred  by  the  statute 
of  limitations,  requiring  an  action  to  be  commenced  within 
four  years,  on  the  22d  of  September,  1865,  unless  it  was  saved 
by  some  disability  recognized  by  the  statute  existing  at  the 
time  the  right  of  action  accrued.  This  suit  to  recover  the 
amount  due  on  said  notes  was  commenced  on  the  1st  of  No* 
vember,  1866,  —  more  than  a  year  after  the  expiration  of  four 
years  from  the  maturity  of  the  notes. 

In  the  year  1857,  before  the  maturity  of  the  notes,  plaintifiT 
and  defendant  intermarried,  and  they  have  ever  since  been, 
and  they  now  are,  husband  and  wife,  and  residents  of  said 
state.  The  sum  due  and  the  notes  are  the  separate  property 
of  the  wife. 

The  complaint  avers  the  facts  stated.  Defendant  demurred, 
relying  upon  the  grounds,  —  1.  That  the  cause  of  action  is 
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barred  by  the  statute  of  limitations;  2.  That  the  facts  stated 
do  not  constitute  a  cause  of  action  in  favor  of  the  wife  against 
the  husband.  The  district  court  sustained  the  demurrer,  and 
rendered  judgment  for  defendant.  Plaintiff  appeals  from  the 
judgment. 

Section  23  of  the  statute  of  limitations  of  1850  provides 
that  "  if  a  person  entitled  to  bring  an  action  mentioned  in  the 
last  preceding  chapter  [which  includes  the  case  in  question] 
....  be,  at  the  time  the  cause  of  action  accrued,  either,  first, 
within  the  age  of  twenty-one  years,  ....  or  fourth,  a  mar- 
ried woman,  the  time  of  such  disability  shall  not  be  a  part  of 
the  time  limited  for  the  commencement  of  the  action  ":  Stats. 
1850,  p.  346,  sec.  23.     The  fourth  category  of  the  twenty-third 
section  was  amended  in  18G3  by  adding  a  clause,  so  that  it 
now  reads:  'M.  A  married  woman,  and  her  husband   be  a 
necessary  party  with  her  in  commencing  such  action  ":  Stats. 
1863,  p.  326,  sec.  5.    As  the  provision  now  stands,  the  statute 
runs  against  a  married  woman,  in  all  those  actions  to  which 
her  husband  is  not  a  necessary  party  with  her  in  commencing 
the  action,  the  same  as  against  other  parties.    Under  the  act 
as  it  formerly  stood,  although  a  wife  might  sue  alone  with  re- 
spect to  her  separate  property  under  the  seventh  section  of 
the  practice  act,  and  there  was  in  fact  no  absolute  disability 
to  maintain  such  actions,  yet  coverture  was  recognized  as  a 
disability  by  the  twenty-third  section  of  the  statute  of  limita- 
tions, so  far  as  the  purposes  of  that  act  are  concerned.    It  as 
clearly  excepted  married  women  from  the  provisions  of  the 
act,  while  the  coverture  lasted,  and  where  the  cause  of  action 
accrued  during  coverture,  as  it  did  infants,  insano  persons, 
etc.     And  there  is  no  more  reason  for  confining  the  operation 
of  the  act  by  construction  to  those  cases  wherein  it  was  neces- 
sary to  join  the  husband,  on  the  ground  that  there  was  no 
real  disability  in  such  cases  under  the  act,  than  there  is  for 
taking  infants  out  of  the  provision  by  some  strained  construc- 
tion; for  there  is  really  no  absolute  disability  to  sue  on  the  part 
of  the  latter.     An  infant  could  always  sue;  but  he  is  required 
to  appear  by  guardian  instead  of  by  attorney:  Practice  Act, 
sec.  7;  Fox  v.  Minor,  32  Cal.  111. 

At  the  time  the  notes  in  question  matured  and  the  cause  of 
action  accrued,  the  plaintiff  was  a  married  woman,  and  within 
the  exception,  and  the  time  which  subsequently  elapsed  till 
the  adoption  of  the  amendment  in  1863  is  not  to  '^  be  a  part 
of  the  time  limited  for  the  commencement  of  the  action.'* 
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And  section  6  of  the  amendatory  act  of  1863  also  provideg 
'*'  that  a  person  now  laboring  under  a  disability  existing  ac* 
cording  to  the  provisions  of  the  said  act,  to  which  this  act  is 
amendatory,  but  which  is  not  held  or  declared  a  disability  by 
this  act,  shall  have  five  years  after  the  passage  of  this  act  in 
which  to  commence  such  action  or  make  such  defense": 
Stats.  1863,  p.  327,  sec.  6.  The  plaintiflP  being  one  who,  to 
avoid  the  statutory  bar,  was  entitled  to  avail  herself  of  her 
coverture,  which  was  recognized  by  the  former  act  as  a  dis- 
ability for  the  purpose  of  that  act,  but  which  is  not  declared 
to  be  a  disability  under  the  amendatory  act  in  those  castas 
where  the  husband  need  not  be  joined,  is  within  the  provis- 
ion cited,  and  her  action  was  commenced  within  the  time 
limited. 

The  other  question,  whether  the  wife  during  coverture  can 
maintain  an  action  against  the  husband  to  recover  money  due 
upon  a  note  executed  by  him  in  favor  of  the  wife  before  mar- 
riage, and  which  is  the  separate  property  of  the  wife,  is  a 
novel  one.  We  are  not  aware  that  the  question  has  ever  be- 
fore been  presented  for  adjudication.  It  was  held  in  New 
York  by  the  supreme  court  of  the  third  district,  under  the 
'several  recent  acts  authorizing  married  women  to  acquire  and 
liold  separate  property,  and  to  maintain  suits  for  injuries 
either  to  her  person  or  property,  that  she  could  not  maintain 
an  action  against  the  husband  to  recover  damages  for  an  as- 
sault and  battery:  Longendyke  v.  Longendyke,  44  Barb.  366. 
But  that  is  a  different  question  from  the  one  now  presented. 
Our  constitution  provides  that  "  all  property,  both  real  and 
personal,  of  the  wife,  owned  or  claimed  by  her  before  mar- 
riage, and  that  acquired  afterwards  by  gift,  devise,  or  descent, 
fihall  be  her  separate  property":  Const.,  art.  11,  sec.  14.  The 
act  defining  the  rights  of  husband  and  wife  contains  a  similar 
provision  (sec.  1),  but  it  also  provides  that  'Uhe  husband 
shall  have  the  management  and  control  of  the  separate  prop- 
erty of  the  wife  during  the  continuance  of  the  marriage": 
Sec.  6.  And  on  this  last  provision  respondent  bases  his  sole 
objection  to  the  maintenance  of  the  action.  It  is  said  in  argu* 
ment  that  the  husband  has  the  management  and  control  of 
the  wife's  separate  property  during  coverture,  and  that  it 
would  be  absurd  to  allow  a  recovery  when  he  has  the  rightful 
possession  and  control,  and  if  a  recovery  were  had,  he  would 
gtilt  be  entitled  to  the  possession  and  control. 

But  if  this  provision  of  the  statute  is  conceded  to  be  con* 
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Bfitntional,  we  do  not  perceive  that  it  necessarily  affects  the 
right  of  the  wife  to  recover  iii  this  action.  The  debt  is  a  debt 
due  from  the  husband  to  the  wife,  incurred  before  marriage. 
It  will  be  the  separate  property  of  the  wife  when  recovered. 
The  husband  has  never  paid  it.  He  refuses  to  pay,  or  recog- 
nize her  right.  He  is  not  now  managing  and  controlling  the 
money  due  as  the  separate  property  of  the  wife.  It  has  never 
come  to  her  estate  in  that  character.  If  the  husband  pay» 
over  the  money  to  the  wife,  it  must  then  be  managed,  even  if 
the  management  be  in  the  husband,  as  the  separate  property 
of  the  wife,  and  she  would  be  entitled  to  enjoy  the  income,  or 
the  money  itself,  as  separate  property.  Whereas  now  she  is 
deprived  of  its  use  and  enjoyment,  because  the  debtor  de- 
clines to  pay  it,  or  to  place  it  in  the  category  of  the  wife's 
separate  estate.  The  suit  may  be  necessary  to  ascertain  the 
character  of  the  property,  or  whether  there  is  property  in  the 
hands  of  the  husband  which  ought  to  be  managed  and  dis* 
posed  of  as  separate  property.  This  is  a  question  of  indebt- 
edness arising  between  two  distinct  and  different  estates. 
How  is  the  wife  to  avail  herself  of  the  use  of  the  property,  or 
place  it  in  the  category  of  her  separate  estate,  unless  she  can 
recover  it  from  the  debtor?  The  debtor  claims  that  the  stat- 
ute of  limitations  is  running  against  her.  How  is  she  to 
avoid  the  bar,  if  she  cannot  sue,  and  the  debtor  will  not  pay 
without  suit?  There  is  no  provision  to  prevent  the  statute 
running  in  such  case.  Section  8  of  the  act  defining  the 
rights  of  husband  and  wife,  which  authorizes  the  appoint- 
ment of  trustees,  may  sometimes  be  a  useful  remedy  in  the 
case  provided  for,  but  we  see  no  reason  for  supposing  it  to  be 
tho  sole  remedy.  Besides,  it  does  not  cover  all  cases.  The 
husband  may  manage  the  estate  admirably,  and  commit  no 
waste,  yet  deprive  the  wife  of  all  enjoyment  of  its  fruits.  He 
may  choose  to  hoard  it  rather  than  appropriate  it  to  her 
present  enjoyment.  The  provisions  are  very  narrow  in  their 
scope. 

But  section  7  of  the  practice  act  authorizes  the  wife  to  sue 
alone  "  when  the  action  concerns  her  separate  property,"  and 
also  "when  the  action  is  between  herself  and  her  husband." 
There  is  no  limitation  as  to  the  kind  of  actions  that  may  bo 
maintained  *' between  herself  and  her  husband";  and  section 
395,  as  amended  in  1865-66,  authorizes  the  husband  and  wife 
to  testify  on  their  own  behalf,  or  on  behalf  of  each  other,  as 
witnesses  in  actions  between  themselves,  except  in  actions  of 
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divorce.  This  provision  contemplates  that  there  may  be 
actions  between  husband  and  wife  other  than  those  relating 
to  divorces.  What  are  they,  unless  relating  to  rights  of  prop- 
erty? Disputes  with  respect  to  property  may  arise  between 
them  when  the  separate  existence  of  the  wife,  and  a  separate 
right  of  property,  is  recognized  at  law,  as  in  this  state,  as  well 
as  other  matters;  and  when  they  do  arise,  there  is  as  great 
necessity  for  a  judicial  determination  of  the  questions  as  when 
they  arise  between  other  parties.  A  litigation  of  the  kindf 
between  husband  and  wife  may  be  unseemly  and  abhorrent  to 
our  ideas  of  propriety;  but  a  litigation  in  one  form  can  be  no 
more  so  than  in  another,  and  no  more  so  than  the  necessity 
itself  which  gives  rise  to  the  litigation.  The  present  policy 
of  the  law  is  to  recognize  the  separate  legal  and  civil  exist- 
ence of  the  wife,  and  separate  rights  of  property,  and  the  very 
recognition  by  the  law  of  such  separate  existence,  and  rights 
at  law  as  well  as  in  equity,  to  hold  and  enjoy  separate  prop- 
erty, involves  a  necessity  for  opening  the  doors  of  the  judicial 
tribunals  to  her,  in  order  that  the  rights  guaranteed  to  her 
may  be  protected  and  enforced.  The  right  to  bring  actions  is 
accordingly  recognized  in  the  sections  referred  to,  and  no 
limitation  is  imposed  as  to  the  character  of  the  actions.  The 
contracts  sued  on  were  valid  contracts  at  the  time  they  were 
made.  The  marriage  did  not  divest  the  wife  of  her  debt. 
The  law  made  it  separate  property.  The  husband  fails  and 
refuses  to  pay,  and  unless  the  wife  can  enforce  payment  in 
this  action,  she  is  without  remedy,  and  she  may  never  be 
able  to  enjoy  the  benefit  of  her  property.  Until  the  money  is 
paid,  the  debt  cannot  be  made  available  to  the  separate  estate 
of  the  wife;  and  unless  voluntarily  paid,  payment  must  be 
enforced  by  suit,  or  it  will  be  lost.  There  is  a  right  in  favor 
of  the  wife  and  against  the  husband,  as  clearly  recognized  by 
the  law  as  if  the  debt  were  due  from  a  stranger.  If  there  is  a 
right,  there  must  be  a  remedy.  If  the  debtor  were  a  stranger, 
this  action  could  be  brought  by  the  wife  alone.  The  right 
being  the  same  as  in  the  case  of  a  stranger,  we  can  perceive 
no  reason  why  the  remedy  should  not  be  the  same,  unless  the 
law  has  provided  otherwise;  and  we  find  no  other  provision 
adequate  to  the  occasion,  and  no  provision  forbidding  this 
remedy.  We  find  the  right  of  the  wife  to  sue  the  husband 
expressly  recognized,  and  the  right  is  not  limited  to  any  par- 
ticular action  or  class  of  actions.  We  think  the  suit  properly 
brought,  and  that  the  facts  stated  in  the  complaint  are  sufli* 
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•dent  to  constitute  a  cause  of  action  in  favor  of  the  plaintiff 
against  the  defendant. 

Judgment  reversed,  with  directions  to  the  district  court  to 
overrule  the  demurrer,  with  leave  to  defendant  to  answer  in 
pursuance  of  the  usual  practice. 

COVERTITRB    AS     PREVEHTIHO     ROKNIKQ     OF     StaTUTB    OF    LnOTATIOllS 

AGAINST  Married  Woman:  Sea  note  to  Moore  ▼.  Amuirong,  36  Am.  Deo. 
^,  where  the  subject  is  diacaned;  Perkins  ▼.  Cfartmeil,  42  Id.  763;  Melhwdl 
-r.  PoUer,  49  Id.  503;  WeUbom  v.  Weaver,  63  Id.  235;  Feam  v.  Shirleif,  66 
Id.  575.  The  statute  of  limitations  may  be  snccessfuUy  ioToked  against  a 
married  woman  in  a  case  where  coverture  does  not  prevent  her  from  ^ning: 
Maudlin  v.  Car,  67  Cal.  390,  citing  the  principal  case. 

WiFB  may  Maintain  Action  against  Hcsband  in  California  upon  a 
promissory  note  executed  by  him  to  her  before  marriage:  Marhw  v.  Barlew, 
53  GaL  460,  citing  the  principal  case.  See  further,  as  to  the  right  of  a  wife 
to  sue  her  husband^  Ikmghertiy  v.  Snyder,  16  Am.  Dec  520. 


Long  v.  Neville. 

fW  CALirORKIA,  455.] 

taxBiYF,  Called  upon  to  Exscutb  Writ  of  Attachment  or  Exsoution, 
MAY  Demand  Indemnitt  of  the  plaintiff  in  the  writ>  it  seems,  before  he 
can  be  required  to  seise  property  in  the  possession  of  third  persons  claim- 
ing to  be  the  owners;  and  if  he  is  not  indemnified  on  demand,  and  there- 
upon returns  the  writ  nulla  bona,  an  action  for  a  false  return  cannot  be 
maintained  against  him,  although  it  should  turn  out  that  the  goods  be- 
longed to  the  defendant  in  the  writ. 

fiHXBiFF,  Called  xtpon  to  Serve  Writ  bt  Attachino  Pbopertt  or  Ar* 
rbstino  Person,  has  Right  to  Demand  Indemnitt  of  the  plaintiff  in 
the  writ»  it  seems,  before  executing  the  writ,  if  there  is  reasonable  doubt 
as  to  the  ownership  of  the  property,  or  the  identity  of  the  person. 

ftiXBiFF  18  not  Justified  in  All  Cases  in  Torninq  oxtt,  fnder  Writ 
OF  Possession,  Persons  in  Possession,  who  are  not  parties  to  the  ao- 
tion,  or  named  in  the  writ,  even  though  they  may  have  entered  after 
aetion  brought. 

texRiFF,  Called  upon  to  Issue  Writ  of  Possession,  has  Right  to  De- 
mand Indemnity  of  the  plaintiff^  before  executing  the  writ,  if  he  finds 
persons  in  possession  who  are  not  parties  to  the  action  or  named  in  the 
writ,  and  who  claim  to  be  rightfully  in  possession,  and  there  is  reason- 
able  doubt  whether  he  has  a  right  to  turn  them  out;  and  this,  although 
the  premises  are  specifically  described  in  the  writ. 

Action  against  a  sheriff  and  his  bondsmen  for  a  false  return, 
and  neglect  and  refusal  to  execute  a  writ  of  possession.  Tha 
facts  are  stated  in  the  opinion. 

WiUiam  S.  WeUs^  for  the  appellants. 
M.  A,  Wheaton^  for  the  respondents. 
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By  Court,  Sawyer,  C.  J.  Martin  A.  and  J.  T.  Hull  being 
in  possession  of  the  premises  in  question,  one  R.  B.  Ellis  com- 
menced a  suit  against  them  in  the  county  court  of  Solano 
County  to  recover  the  possession,  alleging  in  his  complaint 
that  the  said  Hulls  entered  under  a  lease  from  said  Ellis^ 
dated  November  2, 1860,  for  a  term  ending  November  1,  1861, 
that  the  term  had  expired,  that  possession  had  been  demanded 
in  writing  and  refused,  and  that  said  defendants  wrongfully 
withheld  possession.  After  a  trial  by  jury  and  verdict  for 
plaintiff,  judgment  was  rendered  for  restitution  of  the  prem- 
ises, damages,  and  costs,  on  the  24th  of  December,  1861.  Sub- 
sequent to  the  entry  of  said  judgment,  to  wit,  on  the  Slst  of 
December,  1861,  W.  and  W.  B.  Long,  the  plaintiffs  in  this  ac- 
tion, also  commenced  a  suit  against  said  Hulls  to  recover  the 
same  premises,  and  on  the  29th  of  May,  1862,  recovered  a  judg- 
ment by  default  for  the  possession  of  the  premises,  as  against 
defendants,  J.  T.  Hull  and  M.  A.  Hull,  and  all  persons  hold- 
ing by,  through,  or  under  them.  Before  the  recovery  of  the 
last-named  judgment, — on  the  5th  of  May,  1862, — a  writ  of 
restitution  was  issued  upon  the  judgment  in  the  said  cause  of 
Ellis  V.  Hull  and  Hull,  under  which  the  Hulls  were  turned  out 
and  Ellis  placed  in  possession,  which  writ  was  returned  with 
the  acts  of  the  sheriff  indorsed  thereon  on  the  17th  of  May^ 
1862.  One  William  Brown  then  went  into  possession  as  the 
tenant  of  said  Ellis.  Afterwards,  on  the  2d  of  June,  1862,  a 
writ  of  possession  was  issued  upon  the  said  judgment  of  May 
29,  1862,  in  the  case  of  Long  v.  Hvil,  and  placed  in  the  hands 
of  Neville,  defendant  in  this  suit,  who  was  sheriff  of  the  county 
at  that  time,  for  execution.  This  writ  was  returned  on  the  19th 
of  August,  1862,  with  the  following  return  indorsed  thereon: 
**I  return  the  within  writ  not  executed,  neither  of  defendants 
named  therein  being  in  possession  of  the  premises,  and  hav- 
ing been  warned  by  other  parties  in  possession  of  the  same 
claiming  title  thereto,  to  execute  the  sanie  at  my  peril,  and 
having  demanded  from  the  plaintiffs  a  bond  of  indemnifica- 
tion, the  same  having  been  refused,  I  have  refrained  from  fur- 
ther action  in  the  premises." 

In  the  mean  time  the  plaintiffs  in  that  suit  without  success 
applied  to  the  county  court,  and  afterwards  to  our  predecessors, 
for  a  mandate  to  compel  the  sheriff  to  execute  the  writ  This 
action  is  brought  by  the  Longs  against  the  sheriff,  Neville,  and 
his  bondsmen,  alleging  a  false  return  and  neglect  and  refusal 
to  execute  said  writ,  and  seeking  to  recover  damages.     Plain-^ 
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tiffs  had  judgment,  and  a  motion  for  a  new  trial  having  beei^ 
made  and  denied,  defendants  appeal. 

The  principal  ground  of  defense  is,  that  when  the  sherifiT 
went  to  execute  the  writ,  he  found  other  parties  in  possession 
than  those  named  in  the  complaint  and  judgment,  who  claimed 
to  be  rightfully  in  possession,  and  not  in  privity  with  the  de- 
fendants, and  not  subject  to  be  dispossessed  under  the  writ^ 
who  informed  the  sheriff  that  if  he  turned  them  out  it  would 
be  at  his  peril;  that  thereupon  he  notified  the  plaintiffs  in 
the  action  of  said  claim  and  threat,  and  demanded  an  in- 
demnity before  proceeding  to  execute  the  writ,  which  they  re- 
fused to  give,  and  upon  that  ground  he  declined  to  assume  the- 
responsibility  of  executing  the  writ,  and  returned  it  with  hi» 
doings,  and  reasons  for  not  executing  it.     If  this  is  a  good  de- 
fense, that  is,  if  defendant  was  entitled  to  demand  indemnity 
under  the  circumstances,  then  the  judgment  is  erroneous,  and 
must  be  reversed,  for  this  state  of  facts  appeared  at  the  time 
when  the  plaintiff  rested,  and  the  motion  for  a  nonsuit  on  this 
ground  was  made  and  denied,  and  no  evidence  tending  to- 
show  the  return  to  be  false  in  fact  had  been  introduced.     Be- 
sides, subsequently,  there  was  an  instruction  to  the  jury,  not 
very  well  drawn,  perhaps,  but  substantially  presenting  the^ 
question  asked  by  the  defendant  and  refused,  to  which  refusal 
an  exception  was  duly  taken.    This  question  was  not  presented 
when  the  case  was  here  before. 

There  can  be  no  doubt  that  when  an  attachment  or  execu- 
tion is  placed  in  the  hands  of  an  officer  to  be  executed,  he  may 
demand  indemnity  of  the  plaintiff  in  the  execution  before  he- 
can  be  required  to  seize  property  in  the  possession  of  third 
parties  claiming  to  be  the  owners,  and  that  if  the  plaintifF 
upon  demand  fails  to  indemnify  the  officer,  and  he  thereupon 
returns  the  writ  nuUa  bona,  an  action  for  false  returns  cannot 
be  maintained,  even  if  it  should  turn  out  that  the  goods  so 
found  in  the  hands  of  strangers  claiming  to  own  them  wero 
the  goods  of  the  defendant  in  the  writ:  Marshall  v.  Hosmery 
4  Mass.  63;  Bmd  v.  Ward,  7  Id.  125  [5  Am.  Dec.  28];  Marsh 
V.  Goldy  2  Pick.  290;  Chamberlain  v.  Better,  18  N.  Y.  117. 

Where  statutes  exist  providing  for  calling  a  sheriff's  jury 
preliminary  to  demanding  indemnity,  it  may  be  necessary  to> 
call  a  jury  before  demanding  the  indemnity,  unless  the  calling 
of  a  jury  be  waived:  Curtis  v.  Patterson,  8  Cow.  67.  In  Marsh 
V.  Goldj  2  Pick.  289,  Mr.  Chief  Justice  Parker  says:  "An  officer 
called  upon  to  serve  a  precept,  either  by  attaching  property  or 
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arreeting  the  person,  if  there  be  any  reasonable  grounds  to 
<loubt  his  authority  to  act  in  the  particular  case,  has  a  right 
to  ask  for  an  indemnity.  He  is  not  obliged  to  serve  process  in 
•civil  actions  at  his  own  peril,  when  the  plaintiff  in  the  suit  is 
present,  and  may  take  the  responsibility  upon  himself.  And 
it  has  been  decided  that  the  sheriff  has  a  right  to  require  in- 
•demnity  of  the  creditor,  when  he  shall  be  directed  to  attach 
chattels,  the  property  in  which  may  be  questionable:  Marshall 
^  liosmer,  4  Mass.  63.  The  some  right  exists  when  the  sheriff 
*8hall  be  directed  to  arrest  the  body  of  any  man,  and  he  has 
reasonable  doubts  of  the  identity  of  the  person.  There  can  be 
no  reason  why  the  same  principle  should  not  apply  where  there 
may  be  doubts  of  the  lawfulness  of  arrest  on  other  grounds." 
And  in  Chamberlain  v.  Beller^  supra,  Mr.  Justice  Roosevelt 
says:  "The  officer,  in  demanding  the  bond,  sought  no  advan- 
tage to  himself,  but  simply  desired;  as  it  was  natural  he 
should,  to  protect  himself  against  loss.  The  risk  he  was  re- 
quired to  run  was  not  for  his  benefit,  but  for  the  benefit  of  the 
attaching  creditor.  If  the  goods,  moreover,  as  the  creditor 
alleged,  were  the  property  of  his  debtor  beyond  dispute,  he, 
the  creditor,  could  not  be  injured  by  giving  the  indemnity,  and 
if  they  were  not,  it  was  right  that  he  who,  for  his  own  sup- 
posed advantage,  insisted  on  the  seizure,  should  take  the  con- 
sequences of  the  act.  Such  would  seem  clearly  to  be  the 
dictate  of  common  sense  and  common  justice;  in  other  words, 
in  the  absence  of  contrary  authority,  of  common  law."  In 
Tevis  V.  Ellis,  25  Cal.  516,  judgment  had  been  recovered 
against  Calderwood  on  an  adverse  title,  and  Tevis  put  in  pos- 
«ession  on  a  writ  of  restitution  on  the  16th  of  April,  1863.  A 
second  judgment  had  been  recovered  by  other  parties  against 
Calderwood  by  default,  and,  as  alleged,  by  collusion,  for  the 
«ame  premises,  on  the  5th  of  June,  1863,  upon  a  complaint 
filed  on  the  10th  of  March,  1863,  before  Tevis  was  put  in  pos- 
session. We  held  that,  under  the  circumstances,  the  sheriff 
would  be  a  trespasser  in  turning  out  Tevis  under  a  writ  issued 
under  the  second  judgment.  So  in  Wattson  v.  Dowling,  26  Id. 
127,  we  held  that  a  party  rightfully  in  possession  under  his 
own  title  could  not  properly  be  dispossessed  under  a  writ  is- 
sued in  a  suit  to  which  he  was  in  no  way  a  party,  or  in  privity 
with  a  party,  even  though  he  entered  after  suit  brought.  And  in 
the  present  case,  when  here  before,  we  cited  the  case  of  Jones 
V.  Chiles^  2  Dana,  25,  as  indicating  an  instance  in  which  a 
sheriff  would  not  be  justified  in  turning  out  a  party  who  has 
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<x>iDe  into  poBBession  pending  the  Buit,  under  a  writ  of  poBsee- 
sion  issued  under  a  judgment  recovered  in  another  suit  against 
the  same  defendants  upon  an  adverse  title:  Long  v.  NeviUe^ 
29  Cal.  136.  There  are  cases,  then,  in  which  the  sheriff  would 
not  be  justified  in  turning  out  parties  in  possession  who  are 
not  parties  to  the  suit  or  named  in  the  writ,  even  though  they 
may  have  entered  after  suit  brought;  and  the  question  whether 
a  party  found  in  possession  when  the  writ  issues,  but  not  a 
party  to  the  suit,  must  go  out  or  not,  is  often  one  of  great 
nicety.  To  determine  the  question,  it  is  necessary  that  the 
officer  should  both  accurately  ascertain  the  facts,  and  then 
determine  the  law  correctly.  In  both  particulars  there  is 
great  liability  to  error.  This  very  case  affords  an  excellent 
illustration  of  the  embarrassment  under  which  an  officer  would 
labor,  if  he  was,  in  such  cases,  compelled  to  decide  these  ques- 
tions at  his  peril.  After  a  full  litigation  of  the  question,  the 
right  of  the  sheriff  to  turn  out  Brown  under  the  writ,  on  appeal, 
and  after  careful  consideration,  this  court  once  held  that 
Brown  could  not  be  dispossessed,  but  on  rehearing  granted, 
and  after  a  further  and  more  mature  consideration,  it  was 
finally  determined  by  a  bare  majority  of  the  court  that  Brown 
must  go  out,  and  on  the  facts  as  there  presented,  that  the 
sheriff  was  liable  for  not  executing  the  writ.  If  the  courts, 
after  due  investigation,  with  all  the  means  at  their  command 
necessary  for  the  purpose,  find  great  difficulty  in  determining 
the  question,  how  is  a  mere  ministerial  officer,  possessing  none 
of  their  facilities,  to  ascertain  the  facts  and  apply  the  law  cor- 
rectly? The  officer  has  no  personal  interest  in  the  matter, 
and  in  a  case  of  doubt  like  the  one  in  question,  when  the 
parties  in  interest  are  unwilling  to  take  the  responsibility  and 
hold  him  harmless,  why  should  he  be  compelled  to  act  at  his 
peril? 

We  see  no  reason  why  the  remarks  of  Mr.  Justice  Roosevelt 
in  Chamberlain  v.  Better,  18  N.  Y.  117,  do  not  apply  with 
equal  force  to  the  case  in  hand.  We  do  not  perceive  that  the 
fact  that  the  premises  are  specifically  described  makes  any 
difference;  for  we  have  seen  that  even  in  such  cases  there 
may  be  parties  in  possession  who  cannot  be  turned  out  with- 
out committing  a  trespass.  Suppose  Jones  is  clearly  the 
owner,  and  in  undisputed  possession  of  a  lot,  and  a  suit  is 
brought  against  Smith,  who  is  out  of  possession,  to  recover  it, 
and  judgment  taken  by  default  or  collusion,  there  can  be  no 
doubt  that  the  ejection  of  Jones,  against  his  protest,  under  a 
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writ  giving  a  specific  description  of  the  premises,  would  be  a 
trespass.  If  not,  there  would  be  a  very  easy  way  of  recover- 
ing the  possession  of  lands,  —  much  easier  and  less  expensive- 
than  serving  the  owner  in  possession.  A  warrant  of  arrest 
describes  the  party  to  be  arrested.  Yet  Mr.  Chief  Justice 
Parker  says,  in  language  already  cited:  ''The  same  right 
exists  when  the  sheriff  shall  be  directed  to  arrest  the  body  of 
any  one,  and  he  has  reasonable  doubts  of  the  identity  of  the 
person.  There  can  be  no  reason  why  the  same  principle 
should  not  apply  when  there  may  bo  doubts  of  the  lawfulness 
of  arrest  on  other  grounds":  Marsh  v.  Gold,  2  Pick.  290.  So- 
here  there  is  no  reason  why  the  same  principle  should  not 
apply  where  doubts  exist  as  to  whether  strangers  to  the  suit,, 
in  possession  when  the  writ  issues,  may  be  lawfully  turned 
out.  The  judgment,  in  terms,  only  authorized  ''said  defend- 
ants, J.  T.  Hull  and  M.  A.  Hull,  and  all  persons  holding  by, 
through,  or  under  them,"  to  be  turned  out  of  possession;  and 
it  is  left  to  the  officer  to  determine,  at  his  peril,  whether 
Brown  did  hold  **  by,  through,  or  under  them."  And  so,  gen- 
erally, when  a  stranger  to  the  suit,  in  possession,  claimed  to 
be  rightfully  there,  and  not  liable  to  be  turned  out,  although 
the  premises  are  correctly  described,  it  is  still  necessary  to 
ascertain  the  facts,  and  determine  under  the  law  whether  he 
is  liable  to  go  out. 

We  think  it  clear  that  the  case  afforded  reasonable  grounds 
for  the  sheriff  to  entertain  doubts  as  to  his  authority  to  turn 
Brown  out;  and  that  upon  such  doubts  arising,  he  was  justi- 
fied in  demanding  indemnity  from  the  plaintiffs  before  exe- 
cuting the  writ.  He  was  not  bound  to  determine  at  his  own 
peril  the  delicate  and  important  questions  of  law  and  fact  in- 
volved in  the  claim  of  parties,  apparently  strangers  to  the  suit,. 
in  actual  possession.  If  the  parties  interested  were  not  will- 
ing to  take  the  responsibility,  there  certainly  is  no  reasonable 
ground  for  requiring  the  sheriff  to  proceed  at  his  peril  for  their 
benefit. 

Judgment  and  order  denying  a  new  trial  reversed,  and  new 
trial  granted. 

TBI  TTLDXOIFAL  GASB  u  it  fint  cam«  before  the  ooort  is  reported  in  Zam^ 
▼.  yeviUe,  29  Cal.  131. 

8kkrii¥*8  Biobt  to  Imdbmnitt:  See  this  labject  dieeuned  in  Spongier  t. 
CknnmonwwUhf  16  Am.  Dec  648,  and  note.  If  a  sheriff  oalled  upon  to  exe- 
onte  a  writ  of  poesesaion,  finds  other  persona  in  poenomrion  than  those  named 
in  the  writ^  who  claim  to  be  rightfuUy  in  poesesaion,  not  in  privity  with  tb» 
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^lefendant^  and  there  is  a  reeeonaUe  doubt  wheUier  he  has  a  li^t  to  tezm 
them  oat^  he  may  refnae  to  ezeonte  the  writ  unlean  he  ia  indenmiiled:  Oram 
▼.  MUtheU,  31  Wia.  543;  &  €.,  11  Am.  Rep.  620;  quoting  the  prindpal  oaee; 
JIuental  ▼.  Mubrp  64  GaL  452,  citing  the  principal  caae. 


Cannon  v.  Stookmon. 

[88  CAUrOBKIA,  685. J 

Ptrcbasx  or  Outstandino  Adver.sb  Cladc  to  Land  bt  Om  nr  P( 

8I0N,  Cladhno  Adterselt  to  All  Others,  for  the  purpoee  of  quieting 
his  title,  does  not  estop  him  from  setting  up  the  statute  of  limitatiooa 
against  a  third  party  also  claiming  under  an  adverse  title. 

Oirs  Who  is  in  Possession  of  Land,  Claihino  It  as  his  Own,  does 
NOT  Admit  Titls  in  Another  by  purchasing  the  other's  claim  of  title 
to  quiet  his  own  title  and  avoid  litigation.  Such  purchaser  is  not 
eetopped  by  the  purchase  from  denying  the  validity  of  the  claim  thus 
purchased. 

One  Who  has  been  in  Continued,  Ezclubite,  Adverse  Possession  ov 
Land  for  Five  Years  is  Entitled  to  Benefit  of  Statute  of  Lmi- 
.  tations,  although  the  five  years  are  not  "next  preceding"  the  com- 
mencement of  the  action. 

One  Who  has  been  in  Adverse  Possession  of  Land  fob  Ftve  Years 
THEREBY  ACQUIRES  Feb-simplb  Title;  and  it  seems,  if  he  ia  then 
ousted,  even  by  the  party  holding  the  paper  title,  he  can  recover  posses* 
sion  at  any  time  before  his  right  of  action  is  byxed  by  a  five  years'  ad- 
verse possession. 

Feb  Once  Acquzrbd  bt  Five  Yeabs'  Advebse  Possession  Continues 
until  conveyed  by  the  possessor,  or  until  lost  by  another  adverse  posses- 
sion of  five  years. 

Pabtt  Claimino  Title  bt  Five  Years'  Adverse  Possession  kay  Oive 
in  Evidence  his  Acts  and  Declarations,  made  or  done  at  any  time 
while  in  posseesion,  for  the  purpose  of  showing  the  character  in  which  he 
claimed. 

Action  to  recover  land.  The  facts  are  sufficiently  stated  in 
the  opinion. 

M.  A.  Wluaton  and  T.  M.  Swan,  for  the  appellant 

William  8,  WeUa,  for  the  respondent. 

By  Court,  Sawyer,  C.  J.  This  is  an  action  to  recover  land. 
The  answer  sets  up  the  statute  of  limitations  as  one  defense. 
It  appeared  that  after  defendant  and  his  grantors  had  been 
in  possession  for  several  years,  a  conveyance  was  taken  from 
parties  claiming  title.  The  court  gave  several  instructions  at 
the  request  of  plaintiff,  and  among  them,  instructions  to  the 
effect  that,  to  maintain  the  defense,  it  was  necessary  for  the 
defendant  to  show  that  he  had  been  in  the  continued,  exclu* 
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eive  possession  for  five  years  next  preceding  the  commence* 
ment  of  the  suit  under  a  claim  of  title;  that  such  claim  must 
he  absolute,  and  exclusive  of  any  other  right;  and  that  if 
during  that  time  the  defendant,  or  those  under  whom  he 
claims,  either  by  declaration  or  conduct,  asserted  their  title 
to  be  in  another  person  or  persons,  the  statute  cannot  run  in 
his  favor.  The  defendant  thereupon  asked  the  court  to  give» 
among  other  instructions,  the  following:  ^'  A  party  in  posses- 
sion of  premises,  claiming  to  own  the  same,  may  buy  his 
peace  by  purchasing  any  outstanding  title,  or  claim  of  title, 
without  admitting  such  title  or  claim  of  title  to  be  valid"; 
which  the  court  refused  to  give.  In  this  we  think  the  court 
clearly  erred.  We  have  no  doubt  that  the  instruction  refused 
correctly  states  the  law  on  the  point.  A  party  may  very  well 
deny  the  validity  of  an  adverse  claim  or  title,  and  yet  choose 
to  buy  his  peace  at  a  small  price,  rather  than  be  at  great  ex- 
pense  and  annoyance  in  litigating  it.  And  such  is,  doubtless^ 
often  the  wiser  course.  It  is  notorious  that,  in  the  confusion 
of  titles  to  land  in  this  state,  it  is  a  matter  of  every-day  expe- 
rience to  buy  up,  not  one  only  but  many  adverse  claims,  even 
where  the  party  buying  believes  he  has,  and  actually  has,  the 
better  title.  To  adopt  any  other  principle  than  that  embraced 
in  the  instruction  reused,  would,  in  this  state,  be  to  deprive  a 
very  large  portion  of  the  holders  of  real  estate,  if  not  nearly 
all  of  them,  who  stand  in  need  of  it,  of  all  benefit  of  the  stat- 
ute of  limitations.  A  party  is  not  bound  to  admit,  and  does 
not  necessarily  admit,  title  in  another  because  he  prefers  to 
get  rid  of  that  other's  claim  by  purchasing  it.  He  has  a  right 
to  quiet  his  possession  and  protect  himself  from  litigation  in 
any  lawful  mode  that  appears  to  him  most  advantageous  or 
desirable.  To  hold  otherwise  would  compel  him  to  litigate 
adverse  claims,  or,  by  buying  one,  forego  any  right  to  claim 
the  benefit  of  the  statute  of  limitations  as  to  all  others.  The 
principle  of  the  case  of  Schuhman  v.  Oarrattj  16  Cal.  100^ 
covers  this  point.  The  acts  and  declarations  of  the  possessor 
may,  doubtless,  be  given  in  evidence  with  a  view  of  showing 
the  character  of  his  claim,  but  whether  the  possession  is  ad- 
verse or  not  is  a  question  for  the  jury  to  determine  upon  all 
the  evidence.  If  a  party  is  in  possession  continuously  for  five 
years,  all  the  time  claiming  title  exclusive  of  any  other  right, 
he  is  entitled  to  the  benefit  of  the  statute  of  limitations,  no 
matter  how  many  outstanding  adverse  claims  he  may  pur- 
chase; and  the  question  for  the  jury  to  determine  on  such 


Jan.  1869.]  Cannon  v.  Stockmon.  207 

claim  is,  whether,  upon  all  the  evidence,  he  appears  to  have 
been  continuously  in  possession  during  the  time  prescribed,, 
claiming  title  exclusive  of  any  other  right. 

Since  the  instruction  asked  states  the  law  correctly,  it 
should  have  been  given  in  this  case,  for  it  was  peculiarly  ap- 
plicable in  view  of  the  evidence  and  the  instructions  already 
given  at  the  request  of  the  plaintiff.  If  the  plaintiff's  instruc- 
tions are  conceded  to  be  correct,  so  far  as  they  go,  this  instruc- 
tion was  proper  in  order  to  present  the  whole  law  and  guard 
the  jury  against  any  misapprehension  of  those  instructions 
referring  to  the  assertion  of  title  in  another  by  the  acts  and 
deeds  of  the  defendant. 

The  first  instruction  given  at  the  request  of  the  plaintiff  is 
erroneous  in  saying  that  defendant  must  have  been  in  the 
"continued  and  exclusive  possession  for  five  years  next  pre- 
ceding the  commencement  of  this  action."    The  statute  says 
nothing  of  the  kind.    A  party,  to  entitle  him  to  maintain  an 
action  for  the  possession  of  land,  must  have  been  "  seised  or 
possessed  of  the  premises  in  question  within  five  years  before 
the  commencement  of  the  action  ":  Sec.  6.     But  a  party  who 
has  been  in  the  continued,  exclusive,  adverse  possession  for 
five  years  is  entitled  to  the  benefit  of  the  statute  of  limitations^ 
although  the  five  years  are  not "  next  preceding "  the  com- 
mencement of  the  action.    The  language  of  sections  9  and  10, 
applicable  to  the  party  in  adverse  possession,  is  different  from 
that  of  section  6,  applicable  to  the  party  seeking  to  recover  on 
his  title  against  the  adverse  possessor.    When  a  party  has  been 
in  the  adverse  possession  for  five  years,  he  thereby  acquires 
a  title,  and  if,  after  he  has  thus  become  vested  with  a  right, 
he  is  ousted,  even  by  the  party  holding  the  paper  title,  he  can 
recover  on  his  title  acquired  by  his  adverse  possession  at  any 
time  within  five  years  after  such  duster.    Arringion  v.  LiacoTUy 
34  Cal.  381  [94  Am.  Dec.  722],  and  the  numerous  authorities 
therein  cited,  are  conclusive  on  this  point.     As  an  example  of 
the  doctrine  of  the  cases  in  that  case  cited,  we  quoted  on  page 
383  from  School  District  No,  4  in  Winthrop  v.  Benson^  31  Me.  384 
[52  Am.  Dec.  618],  where  the  court  say:  "A  legal  title  is  equally 
valid  when  once  acquired,  whether  it  be  by  disseisin  or  by  deed; 
it  vests  the  fee-simple,  although  the  modes  of  proof,  when  ad- 
duced to  establish  it,  may  differ When  the  title  is  in 

controversy,  it  is  to  be  shown  by  legal  proof,  and  a  continuous 
disseisin  for  twenty  years  is  as  effectual  for  that  purpose  as  a 
deed  duly  executed.    The  title  is  created  by  the  existence  of 
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the  facts,  and  not  by  the  exhibition  of  them  in  eTidence.  An 
open,  notorious,  exclusive,  adverse  possession  for  twenty  years 
^vould  operate  to  convey  a  complete  title  to  the  plaintiffs,  as 
much  so  as  any  written  conveyance.  And  such  a  title  is  not 
only  an  interest  in  the  land,  but  it  is  one  of  the  highest  char- 
acter, the  absolute  dominion  over  it,  and  the  appropriate  mode 
of  conveying  it  is  by  deed."  And  in  LeffingweU  v.  Warren^  2 
Blackf.  605,  the  supreme  court  of  the  United  States  say:  ''The 
lapse  of  time  limited  by  such  statute  not  only  bars  the  remedy, 
but  it  extinguishes  the  right  and  vests  a  perfect  title  in  the 
4id verse  holder  ":  See  also,  to  same  effect,  Taylor  v.  Horde^ 
1  Burr.  119;  Stokes  v.  Berry,  2  Salk.  421;  Drayton  v.  MarahaU^ 
Rice's  Eq.  385  [33  Am.  Dec.  84];  Jackson  v.  Oltz,  8  Wend. 
440;  Jackson  v.  Dieffendorf,  3  Johns.  269;  Jackson  v.  Rightmyrej 
16  Id.  327;  Bradstreet  v.  Huntington^  5  Pet.  438;  Thompson 
T.  Green,  4  Ohio  St.  223;  Newconibe  v.  Leavitt,  22  Ala.  631; 
-Chiles  V.  JoneSy  4  Dana,  483;  Alexander  v.  Pendleton,  8  Cranch, 
462.  If  the  doctrine  of  these  decisions  is  correct,  it  certainly 
is  not  necessary  that  the  five  years'  adverse  possession  should 
be  "  next  preceding  "  the  commencement  of  the  action.  For 
when  fee  is  once  acquired  by  a  five  years'  adverse  possession, 
it  continues  in  the  possessor  till  conveyed  in  the  manner  pre- 
scribed for  the  conveyance  of  titles  acquired  in  other  modes, 
or  till  lost  by  another  adverse  possession  of  five  years.  So, 
upon  the  same  principle,  if  a  fee  has  once  vested  by  a  five 
years'  adverse  possession,  the  mere  fact  that  the  party,  who 
has  thus  acquired  &  title  already  perfect,  afterward  asserts  title 
also  under  some  other  title  subsequently  acquired,  would  not 
defeat  the  good  title  already  vested  under  the  statute  of  limi- 
tations. Acts  and  declarations  of  the  party  respecting  his 
claim,  at  any  time  while  in  possession  before  commencement 
of  the  action,  whether  within  or  after  five  years  after  the  com- 
mencement of  his  possession,  would  be  admissible,  as  tending 
to  show  the  character  in  which  he  claimed  during  the  whole 
time;  but  the  question  as  to  whether  there  had  been,  at  any 
time,  a  continuous,  adverse  possession  of  five  years,  must  be 
determined  by  the  jury  from  all  the  evidence  bearing  upon 
the  question. 

We  are  not  only  satisfied  that  the  views  here  expressed  state 
the  doctrine  established  by  the  great  mass  of  adjudications 
upon  statutes  of  limitations  affecting  actions  for  the  recovery 
<j£  land,  but  that  the  construction  adopted  is  the  one  best  cal- 
oulated  to  give  full  effect  to  the  wise  policy  of  such  statutes 
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by  putting  an  end  to  vexatious  litigation,  and  affording  re* 
pose  to  those  who  have  been  suffered  by  the  laches  of  adverse 
-claimants  to  remain  for  a  long  time -in  the  possession  of  the 
soil  under  a  claim  of  right  The  instructions  given,  so  far  as 
they  are  inconsistent  with  the  principles  announced  in  this 
•opinion,  are  erroneous.  Judgment  and  order  denying  new  trial 
reversed,  and  new  trial  granted,  and  remittitur  directed  to  issue 
forthwith. 

Sanderson,  J.,  dissented. 


PuRCBASB  or  OuTsrrANDnro  CLAnc  bt  Ova  nr  PoflSBSSioir  CLinmro  Ad* 
TXB9ELT  does  not  render  hia  adyerie  poasession  less  hostile  to  the  true  titles 
nor  divest  hia  title  already  complete  under  the  atatate  of  limitationa:  Owen» 
T.  HjferBp  57  Am.  Dea  6d3^  and  note;  Bannon  v.  Brandon,  75  Id.  655;  bat  it 
ia  otherwiae  if  he  offers  to  purchase  the  property:  Central  Padjic  R,  R,  ▼. 
Mead,  63  CbL  113;  Lovdl  v.  Froat,  44  Id.  474,  both  diatingoiahing  the  principal 


Period  of  Fm  Tears  need  not  be  "  Next  Precbdimq  "  Oomiixhoe- 
nsNT  or  Action,  in  order  to  make  oat  an  adverse  possession  sofficient  to 
-constitate  a  defenae  in  ejectment  under  the  atatate  of  limitationa:  Unger  t. 
Mooney,  63  CaL  595,  citing  the  principal  caae. 

Adverse  Possession  roR  Period  Prescribed  bt  Statute  or  Limita- 
tions NOT  ONLY  Bars  Remedy,  but  veata  a  perfect  title  in  the  adverse  holder: 
^tUTfrp  v.  Henry,  61  Am.  Dec.  300,  and  note;  Bciberimm  v.  Wood,  65  Id.  140s 
JimWiS  Admire  v.  De  la  Qana,  65  Id.  147;  Fwd  v.  WdMm,  72  Id.  137;  Wtl- 
X\aiM  v.  BaUaneey  74  Id.  187;  Clemens  v.  Runckel,  84  Id.  69;  Ilkka  v.  Cole- 
vian^  85  Id.  103;  Aiutin  v.  Bailey,  86  Id.  703.  The  principal  caae  is  cited  to 
thia  effect  in  City  and  County  of  San  Francueo  v.  Fulde,  37  Cal.  352;  Longford 
V.  Poppe,  56  Id.  75;  Pacific  M.  L,  Ins.  Co.  v.  Stroup,  63  Id.  153;  Jolmson  v. 
Broum,  63  Id.  393;  OarabakU  v.  Shattuds,  70  Id.  513;  Lamb  v.  Davenport,  1 
Saw.  621;  Palmer  v.  Low,  2  Id.  249;  Meeks  v.  VassauU,  3  Id.  217;  4£0  Mining 
"Co.  V.  BuQkm  Mining  Co,,  3  Id.  658.  And  if  the  person  who  thua  acquires 
title  be  ousted  by  the  former  owner,  he  may  recover  posaeaaion:  Longford  v. 
Poppe^  56  CaL  75,  quoting  the  principal  caae;  and  the  legialatnre  cannot  take 
«way  his  title:  Sharp  v.  Blankenslup,  59  Id.  289. 


Van  Dusen  v.  Stab   Quartz   Mining  Company. 

186  Califobmia,  67L] 

Verdict  will  not  be  I>ibtubbed  by  Sctfrsme  Court  bbcaube  aoainst 

Wexobt  or  Evidence,  if  the  evidence  ia  conflicting. 
Noncs  BY  Principal  to  Third  Persons  ov  Contents  or  WRrrntN  Aorib- 

xent  with  Agent  Tebminatino  Aosnot  ia  aufficient  notice  of  the 

termination  of  the  agency. 
Declarations  or  Agent  to  Third  Persons  that  Agency  had  been  Bi- 

NBWED  ARE  NOT  Adkubiblb  AGAINST  PRINCIPAL  to  establish  a  new 

agency,  after  snch  third  persons  have  been  notified  by  the  principal  thai 

the  agency  had  terminated. 

AN.  Dsa  Vol.  XC  V— H 
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Third  Pxbsons  hatx  No  Just  Right  to  Concludx  that  Nkw  Aoknct 
HAD  BKKN  EsTABLiSHKD,  after  they  have  been  notified  by  the  principal 
that  the  former  agency  had  ceaaed,  from  the  fact  that  the  agent 
dncting  hnsineas  as  formerly. 

Principal  is  Liable  to  Third  Psrsons  IXbaldto  with  Aoxht 

AoBVOT  HAS  Ceased,  until  they  are  notified  of  the  termination  of  ih» 
agency. 

Action  for  goods  sold  and  delivered.  The  facts  are  suffi* 
ciently  stated  in  the  opinion. 

T.  B.  Reardon^  for  the  appellant. 

A.  A.  Sargenty  for  the  respondents. 

By  Court,  Crockett,  J.  The  plaintiffs  sue  for  several 
amounts  alleged  to  be  due  to  them  for  goods  sold  and  de- 
livered. The  first  count  in  the  complaint  is  on  a  special  con- 
tract to  the  effect  that  the  defendant  promised  the  plaintiffs  if 
they  would  furnish  certain  provisions  to  Withington  tfe  Co.^ 
who  were  running  a  tunnel  for  the  defendants,  and  in  tha 
event  that  Withington  &  Co.  failed  to  reach  the  ledge,  the  de- 
fendant would  pay  for  the  provisions.  The  averment  is  that 
the  provisions  were  furnished  on  this  agreement;  that  the 
rock  turned  out  to  be  so  hard  as  to  be  impervious,  and  With- 
ington &  Co.  were  unable  to  reach  the  ledge,  and  by  reason 
thereof  the  defendant  became  liable  under  its  contract  to  pay 
for  the  provisions. 

The  second  is  the  ordinary  count  for  the  price  of  goods^ 
sold  and  delivered  by  the  plaintiffs  to  the  defendant;  and 
the  third  count  is  for  a  butcher's  bill  alleged  to  have  been 
due  from  the  defendant  to  one  Hershey,  and  which  was  as- 
signed  to  the  plaintiffs. 

The  plaintiffs  had  a  verdict  and  judgment,  and  the  defend- 
ant, having  made  a  motion  for  a  new  trial,  which  was  denied^ 
has  appealed. 

The  proof  under  the  first  count  was,  in  some  degree,  con- 
flicting; but  in  our  opinion,  the  weight  of  the  evidence  was  in 
favor  of  the  plaintiffs.  At  all  events,  we  cannot  disturb  the 
verdict  on  this  branch  of  the  case,  on  the  ground  that  the- 
plaintiffs  failed  to  prove  their  cause  of  action  as  alleged. 

The  proof  under  the  second  count  is,  that  one  Withington 
had  been  for  several  years  the  foreman  of  the  defendant*s 
quartz-mill  and  mine,  during  which  period  he  had  been  in 
the  habit  of  ordering  from  the  plaintiffs  provisions  for  the  use- 
of  the  hands  at  the  mine  and  mill,  and  the  bills  therefor  had 
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always  been  paid  by  the  defendant,  without  objection;  that 
in  December,  18G6,  a  written  contract  was  entered  into  be- 
tween the  defendant  on  the  one  part,  and  Withington  and 
two  other  persons  of  the  other  part,  whereby  the  latter  agreed 
to  run  a  tunnel  for  the  defendant,  and  on  the  terms  therein 
stated;  and  it  was  a  condition  of  the  contract  that  if  With- 
ington &  Co.  should  not  succeed  in  reaching  the  ledge,  the 
defendant  was  to  defray  the  expense  of  the  provisions  used 
during  the  prosecution  of  the  work;  that  the  plaintiffs  had 
notice  of  this  contract,  and  that  work  was  being  done  on  the 
tunnel  under  it.  There  was  evidence  tending  to  show  that 
work  on  the  tunnel  had  to  be  abandoned  before  the  ledge 
was  reached,  because  the  rock  became  too  hard  to  be  worked. 
Tlie  tunnel  was  therefore  abandoned,  and  work  at  the  mine 
anil  mill  was  resumed  as  formerly,  Withington  apparently 
acting  as  foreman,  in  the  same  manner  as  he  had  done  before 
the  tunnel  was  commenced.  Under  these  circumstances  he 
purchased  from  the  plaintiffs  the  goods  mentioned  in  the  sec- 
ond count  of  the  complaint,  saying  he  was  purchasing  them 
for  the  defendant,  who  would  pay  for  them. 

The  defendant  objected  to  the  proof  of  his  declarations,  as 
incompetent  evidence;  and  it  appears  that  Withington  was 
in  fact  working  the  mine  on  his  own  account,  under  a  written 
contract  with  the  defendant,  of  which  the  plaintiffs  liad  no 
notice.  The  proposition  of  the  defendant  is,  that  the  phiintill's 
had  notice  of  the  contract  for  running  the  tunnel;  that  this 
was  sufficient  notice  that  the  agency  of  Withington  as  fore- 
man for  the  defendant  had  ceased;  that  when  the  tunnel  was 
abandoned  and  work  was  resumed  on  the  mine  and  mill,  the 
plaintiffs  were  not  authorized  to  infer  that  the  former  rela- 
tions between  Withington  and  the  defendant  had  been  re- 
estaldished;  and  that  the  defendant  did  nothing  to  warrant 
or  encourage  that  belief. 

We  think  the  contract  for  the  tunnel  was  sufficient  notice 
to  the  plaintiffs  that  the  agency  of  Withington  as  foreman 
was  at  that  time  terminated.  It  contains  a  provision  that 
Withington  and  his  associates  were  to  have  the  use  of  the  de- 
fendant's tools,  and  were  to  keep  them  in  repair  at  their  own 
expense,  and  were  to  purchase  all  the  provisions  of  the*de- 
feadaDt  then  on  hand;  '^and  further,  to  make  the  said  Star 
Company  at  no  expense  whatever,  except  as  above  stated.'' 
It  further  appears  from  the  contract  that  the  compensation 
Tor  running  the  tunnel  was  to  be  fifteen   hundred  dollars, 
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whenever  that  amount  shall  have  been  realized  from  the 
rock  to  be  taken  from  the  ledge  after  it  shall  have  been 
reached;  the  defendant  ''to  take  charge  of  the  mill  and  mine 
when  the  ledge  as  aforesaid  is  reached  or  the  mill  commences 
crushing." 

These  provisions  make  it  plain  that  during  the  progress  of 
the  work  Withington  was  not  acting  as  foreman  for  the  de- 
fendant in  any  matter  pertaining  to  the  mine  and  mill.  The 
plaintiffs  admit  that  they  had  full  notice  of  this  contract,  and 
they  must  be  held  to  have  known  that  the  agency  had  ceased. 
But  after  the  tunnel  was  abandoned,  operations  at  the  mine 
and  mill  were  resumed  and  carried  on  apparently  as  they  had 
been  before,  and  no  notice  was  given  to  the  plaintiffs  that 
Withington  was  conducting  the  work  on  his  own  account,  and 
not  for  the  defendant.  Under  these  circumstances,  were  the 
plaintiffs  authorized  to  deal  with  him  as  the  agent  of  the  de- 
fendant? We  think  not.  When  the  agency  had  once  ceased, 
and  the  plaintiffs  knew  it,  the  declarations  of  Withington 
were  not  competent  evidence  to  establish  a  new  agency;  and 
there  is  no  proof  that  the  defendant  performed  any  act  tend- 
ing to  delude  the  plaintiffs  into  the  belief  that  Withington 
had  again  become  its  agent.  It  permitted  him,  it  is  true,  to 
work  the  mine  and  mill  at  his  own  expense  and  for  his  own 
benefit;  but  as  the  plaintiffs  were  aware  that  the  former  agency 
had  ceased,  they  had  no  just  right  to  conclude  that  a  new 
agency  had  been  established  from  the  mere  fact  that  With- 
ington was  again  conducting  operations  at  the  mine.  The 
court,  therefore,  erred  in  admitting  in  evidence  the  declara- 
tions of  Withington  as  to  his  agency;  and  so  much  of  the 
verdict  as  relates  to  the  cause  of  action  set  up  in  the  second 
count  of  the  complaint  is  unsupported  by  the  evidence. 

We  cannot  disturb  the  verdict  so  far  as  it  is  founded  on  the 
cause  of  action  alleged  in  the  third  count.  The  course  of 
dealing  between  Hershey  and  the  defendant  was  sufficient 
proof  of  the  original  agency;  and  the  testimony  is  conflicting 
in  respect  to  the  knowledge  of  Hershey  thj^  the  agency  had 
terminated.  We  cannot  say  that  the  verdict  on  this  branch 
of  the  case  is  unsupported  by  the  evidence. 

There  is  nothing  in  the  record  to  enable  us  to  ascertain  the 
precise  amount  of  the  erroneous  recovery  on  the  second  count 
of  the  complaint,  otherwise  we  would  modify  the  judgmenti 
tnd  affirm  it  as  to  the  remainder  of  the  recovery. 

The  judgment  is  therefore  reversed,  and   the   catiae 
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manded  for  a  new  trial,  and  remittitur  directed  to  issue  forth- 
with. 


AOSRT  MAT  Bom   PRINGIPAL  WTTHDr   ScOPS  OV  AXTTHOKITr    FOBMXRLT 

PosaBssxD  BT  Hm  until  the  third  persona  with  whom  he  dealt  have  been 
notified  of  the  termination  of  tho  agency:  Tier  v.  Lampwn,  82  Am.  Dec.  634, 
and  note  considering  the  question;  Capen  v.  Pacific  Mutual  Ins,  Co.,  64  Id. 
412;  Divensf  ▼.  KeUogj,  92  Id.  154. 


Grigsby  v.  Napa  County. 

[96  CALIFORNIA,  563.1 
QROm  OF  GOTTRT  BELOW  DISMISSING  ACTION  FOR  WaNT  OF  PROSECUTION  Wn.1. 

HOT  BE  Revebsed  by  the  supreme  court  unless  there  has  been  an  abnaa 
of  discretion;  and  it  is  incumbent  on  the  appellant  to  establish  afiirma- 
tiyely  that  there  has  been  such  abuse  of  discretion. 

OouBT  13  Justified  in  Dismissino  Action  because  of  Plaintiff's  Want 
or  DiLiOENCE  in  allowing  an  actirn  to  rest,  without  service  or  summona, 
for  two  years  and  eight  months  after  the  summons  is  issued. 

AonoN  KAY  BE  Dismissed  bt  Ck)URT  for  Want  of  Prosecution,  not- 
WITUSTANDING  Entrt  OF  DEFAULT,  where  tho  notice  to  dismiss  is  given 
before  summons  is  served,  and  the  plaintiff  then  serves  the  summons, 
and  at  the  end  of  ten  days  takes  a  default,  but  judgment  is  not  entered 
np.  The  dismissal  takes  effect  by  relation  back  to  the  time  of  aervioo  of 
th6  motion. 

Appeal  for  an  order  dismissing  an  action  for  want  of  prose- 
cution. 

2.  J,  Tucker  J  for  the  appellant. 
fi.  N.  Steere^  for  the  respondent. 

By  Court,  Cbockett,  J.  This  appeal  is  from  an  order  of 
the  district  court  dismissing  the  action  for  want  of  prosecution, 
and  awarding  costs  to  the  defendant.  In  such  cases,  it  has  not 
been  the  practice  of  this  court  to  interfere,  except  where  the 
district  court  has  abused  the  discretion  which  it  necessarily 
exercises  in  this  class  of  cases;  and  in  invoking  the  aid  of  this 
court,  it  is  incumbent  on  the  appellant  to  establish  affirma- 
tively that  there  has  been  such  abuse  of  discretion.  Until  the 
contrary  appears,  the  presumption  is,  the  discretion  of  the  dis- 
trict court  was  rightfully  exercised.  The  appellant  has  failed, 
we  think,  to  show  such  abuse  of  discretion  in  this  case.  The 
action  was  commenced  August  26,  1865,  and  on  the  same  day 
a  summons  was  issued,  and  placed  in  the  hands  of  the  sheriff 
for  service;  but  before  served,  he  was  instructed  by  the  plain- 
tiff's attorney  not  to  serve  it  until  he  received  further  orders. 


214  Griosby  17.  Napa  County,  [CaL 

The  sammons  was  not,  in  fact,  served  until  May  14,  1868; 
and  the  excuse  for  this  long  delay  is,  that  the  plaintiff  and  his 
attorney  were  lulled  into  this  long  repose  by  the  conduct  of 
the  board  of  supervisors  in  vacating  and  rescinding  the  order 
approving  the  report  of  the  viewers  of  the  road,  and  thereby 
inducing  the  plaintiff  to  believe  that  the  project  of  opening  the 
road  was  abandoned,  and  that  it  would  therefore  be  unneces- 
sary to  prosecute  his  action  for  damages.  It  appears,  how- 
ever, that  the  rescinding  order  was  itself  rescinded,  and  the 
original  order  was  thereby  left  in  full  force;  but  at  what  par- 
ticular time  this  occurred  does  not  appear.  It  is  quite  ap- 
parent, however,  that  during  the  long  interval  which  elapsed 
between  August  26,  1865,  and  May  14,  1868,  the  plaintiff  was 
not  resting  quietly  under  the  belief  that  the  proceedings  for 
establishing  the  road  had  been  abandoned.  On  the  contrary, 
he  commenced  an  action  in  equity  to  prevent  the  supervisors 
from  opening  the  road  until  the  question  of  damages  was  dis- 
posed of  in  this  action.  The  suit  in  equity  came  to  this  court 
on  appeal,  and  was  decided  at  the  October  term,  1866  {Origsby 
V.  Burtnett,  31  Cal.  406),  and  we  held  that  the  plaintiff  was 
entitled  to  have  the  question  of  damages  decided  before  the 
road  was  opened.  Instead  of  prosecuting  his  action,  already 
pending  for  that  purpose,  the  plaintiff  allowed  it  to  slumber 
until  May  13,  1868,  when  he  was  served  with  notice  of  a  mo- 
tion to  dismiss  it  for  want  of  prosecution.  On  the  following 
day  he  caused  the  summons,  issued  more  than  two  years  be- 
fore, to  be  served;  and  the  defendant,  having  failed  to  answer 
within  ten  days,  its  default  was  noted,  but  no  assessment  had 
been  made  or  judgment  entered  by  the  court;  and  on  the  day 
specified  in  the  notice,  the  defendant  moved,  notwithstanding 
the  default,  to  dismiss  the  action  for  want  of  prosecution,  and 
the  plaintiff  at  the  same  time  offered  to  prove  the  damages, 
and  moved  for  final  judgment.  The  court  sustained  the  de- 
fendant's motion,  and  the  plaintiff  insists,  —  1.  That  no  lack 
of  diligence  was  shown;  and  2.  That  the  defendant  is  con- 
cluded by  the  default. 

On  the  question  of  diligence,  we  see  no  reason  to  believe 
that  the  district  court  abused  its  discretion,  nor  is  the  defend- 
ant concluded  by  the  default.  Notice  of  the  motion  to  dismiss 
was  served  before  service  of  the  summons,  and  though  it  would 
doubtless  have  been  the  better  practice  to  have  obtained  from 
the  court  an  extension  of  the  time  to  answer  until  after  the 
motion  to  dismiss  was  disposed  of,  nevertheless  the  order  dia* 
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tnuaing  the  cause  took  effect  by  relation  from  the  time  when 
the  notice  of  the  motion  was  served,  which  was  prior  to  the 
service  of  summons.  When  the  cause  was  dismissed  there 
had  been  no  final  judgment,  and  the  mere  noting  of  the  de- 
fault did  not  in  law  preclude  the  court  from  entertaining  the 
motion  to  dismiss  with  like  effect  as  if  there  had  been  no  ser- 
vice of  the  summons  after  notice  of  the  motion  to  dismiss. 

We  find  no  error  in  the  record,  and  the  judgment  is  there- 
fore afiSrmed,  and  remittitur  directed  to  issue  forthwith. 


DmnaaiL  or  AcnoNs  bt  C!oukt  vob  Waiit  ov  Pbosbootiov.  —  lb* 
<1iiiiniiMBil  of  Aetion8  by  conrti  for  want  of  prosecution  ii  a  practioa  which 
does  not  seem  to  generaUy  prevsiL  Still  it  is  settled  in  Calif omis  that  a 
oonrt  may,  in  the  exerdse  of  its  discretion,  dismiss  an  action  for  this  caose; 
and  unless  an  abuse  of  discretion  be  shown,  the  supreme  court  will  not  inter- 
fere. Thus  if  there  has  been  unreasonable  and  inexcusable  delay  in  serving 
the  summons,  the  action  may  be  dismissed:  Dupuy  ▼.  Shears  29  CaL  238; 
OarTpeiOier  v.  Mintwm,  99  Id.  450;  Eldridge  ▼.  Kay,  45  Id.  49;  Lander  t. 
Flemndng,  Al  Id.  614;  or  a  failure  to  have  the  summons  issued  within  one 
year  from  the  filing  of  the  complaint:  Heynolda  v.  Page,  36  Id.  296;  Umdm 
Oravel  Mhu  Co.  v.  Sheplar,  53  Id.  245;  but  not  where  such  delay  in  issoing 
the  summons  is  at  the  request  of  the  defendant:  Cowell  ▼.  Stuart,  69  Id.  525. 
^  the  court  may  dismiss  because  of  the  plaintiff' s  nej^eet  for  more  than  two 
years  to  bring  the  case  to  trial,  or  to  take  steps  looking  to  a  trial:  SimnnonM 
T.  KeUer,  50  Id.  38;  or  for  unreasonable  delay  in  the  prosecution  of  proceed- 
ings in  insolyency:  Kcmahrena  ▼.  Wf  CredUara,  64  Id.  492;  or  for  a  neglect 
for  fourteen  years  to  file  a  remittUttr  in  the  court  below  after  the  plaintiff  has 
obtained  a  reversal  of  a  judgment  on  appeal:  C^iipman  y.  Hibberd,  47  Id.  638. 
The  qaestioa  of  diligence  in  proeecuting  the  action  must  have  been  first  pre- 
eenteid  to  the  court  below,  or  it  wiU  not  be  considered  by  the  supreme  court: 
Poole  ▼.  Camlfieldf  45  Id.  IQ?.  As  the  court  may  dismiss  an  action  for  want 
of  prosecution,  so  it  may  vacate  the  order  of  disnussal,  and  such  order  will 
not  be  reversed  by  the  supreme  court,  unless  there  has  been  a  clear  and 
maiulest  abuse  of  discretion:  Seyrmmrr,  Wood,e3ld.  81.  After  a  dismissal, 
the  eotion  may  be  oonmieneed  anew:  Komakrau  v.  Hi§  OredUon^  64  Id.  402^ 
But  of  eoone  this  would  not  be  possible  if  the  statute  of  limititiwii  had 
tened  the  OMifle  of  aetian. 
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186  COVNBCnCUT,  2S.] 
I«IAI%  WHBir  VOIDABLB,   AND   HOW  AVOIDBD  —  LdCXTATION  Afl  TO  WaITIK 

or  DmANB  AND  Rs-BirrBT. — Where  a  lease  containii  the  following 
daiuea:  ''If  said  rent  shall  remain  unpaid  after  the  same  shall  become 
payable^  the  lease  shall  thereupon  expire  and  terminatet  and  the  lesMxr 
may,  at  any  time  thereafter,  re-enter  the  premises  and  the  ssme  possess 
as  of  his  former  estate;  and  without  such  re-entry  may  reoover  posses 
■ion  in  the  manner  provided  by  the  statute  relating  to  summary  process; 
it  being  understood  that  no  demand  for  the  rent  and  re-entiy  for  condi- 
tion broken  as  at  common  law  shall  be  necesBary  to  enable  the  lessor  to 
recover  possession  under  said  statute,  but  that  all  right  to  any  such  de- 
mand or  re-entry  is  expressly  waived  by  the  lessee^" — it  is  voidable  at 
the  election  of  the  lessor  upon  the  non-payment  of  rent  when  due  and 
properly  demanded;  but  though  the  lessor  need  not  make  a  formal  re- 
entry  to  avoid  the  lease,  he  must  do  some  unequivocal  act  that  will 
signify  to  the  leasee  his  election  to  terminate  the  lease;  and  the  waiver 
of  a  demand  and  re-entry  is  limited  to  such  demand  and  re-entry  as  are 
necessary  for  a  recovery  of  the  premises  under  the  statute  relating  to 
summary  process,  aud  has  no  application  to  an  aotioii  of  ejectment. 

Ejectment.  The  facts  were  found  and  judgment  rendered 
for  the  plaintiff.  Defendant  moved  for  a  new  triaL  The  facts 
are  stated  in  the  opinion. 

BrtyMon^  in  support  of  the  motion. 
Wrighty  contra. 

By  Court,  Pare,  J.  We  do  not  decide  whether  there  was  a 
forfeiture  of  the  lease  in  consequence  of  the  non-payment  of 
rent,  for  we  think  the  case  of  Aotoman  v.  Foot^  29  Conn..331e 
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determines  the  case  in  favor  of  the  defendant,  even  if  there 
was  a  forfeiture.  The  lease  in  that  case  was  in  all  essential 
particulars  like  the  one  in  question.  It  provided  that  in  case 
the  lessee  should  neglect  to  pay  the  rent  when  due,  the  lease 
should  thereupon  expire  and  terminate,  and  the  lessor  should 
have  the  right  at  any  time  thereafter  to  re-enter  the  p^eraiso^, 
and  the  same  have  and  possess  as  of  his  former  estate.  The 
court  held  that  on  the  non-payment  of  rent,  when  due  and 
properly  demanded,  the  lease  was  voidable  at  the  election  of 
the  lessor,  but  that,  in  order  to  take  advantage  of  the  forfeit- 
ure, active  measures  were  required  of  him;  that  while  he 
need  not  make  a  formal  re-entry  upon  the  premises,  he  must 
do  some  unequivocal  act  that  would  signify  to  the  lessee  in  a 
decisive  manner  his  election  to  terminate  the  lease. 

This  was  not  done  in  the  case  under  consideration.  But  it 
is  said  that  the  lease  expressly  waives  all  activd  duty  on  the 
part  of  the  lessor  in  order  to  take  advantage  of  the  forfeiture, 
and  we  are  referred  to  the  last  clause  in  the  following;  para- 
graph of  the  lease  in  support  of  the  claim:  "  The  party  of  the 
first  part  may  at  any  time  thereafter  re-enter  said  premises, 
and  the  same  have  and  possess  as  of  his  former  estate,  and 
without  such  re-entry  may  recover  possession  thereof  in  man- 
ner prescribed  by  the  statute  relating  to  summary  process;  it 
being  understood  that  no  demand  for  the  rent  and  no  re-entry 
for  condition  broken,  as  at  common  law,  shall  be  necessary  to 
enable  the  lessor  to  recover  such  possession  pursuant  to  said 
statute  relating  to  summary  process,  but  that  all  right  to  any 
such  demand  or  any  such  re-entry  is  hereby  expressly  waived 
by  the  said  party  of  the  second  part."  The  claim  is,  that  the 
last  clanse  constitutes  an  independent  covenant,  and  is  not 
qualified  by  what  next  precedes  it.  But  it  is  clear  that  it  has 
reference  to  the  context,  and  was  an  efibrt  on  the  part  of  the 
draughtsman  to  make  what  was  there  expressed  more  definite 
and  certain.  The  waiver  previously  described  is  particularly 
limited  to  the  action  of  summary  process,  and  strange  incloerl 
would  it  be  that,  after  thus  making  an  intentional  definite 
limitation,  a  general  unlimited  waiver  should  be  inserted,  ap- 
plicable to  all  forms  of  action.  The  meaning  of  the  clause 
can  be  clearly  shown  by  transposing  the  parts  of  the  sentence: 
"  It  being  understood  that  no  demand  for  the  rent  and  no  re- 
entry for  condition  broken,  as  at  common  law,  shall  be  neces- 
sary; but  that  all  right  to  any  such  demand,  or  any  such 
le-entry,  is  hereby  expressly  waived  by  the  said  party  of  the 
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second  part,  to  enable  the  lessor  to  recover  such  possession 
pursuant  to  said  statute  relating  to  sommary  process." 

The  waiver,  then,  is  confined  to  the  statutory  mode  of  ob> 
taining  possession  of  the  premises^  and  has  no  reference  to 
the  common-law  action  of  ejectment. 

There  is  manifest  error  in  the  judgment  complained  of^  and 
a  new  trial  is  advised. 

In  this  opinion  the  other  judges  concurred. 


Patterson  v.  Bloomer. 

[25  CONNBCnCUT.  57.] 

ArrucATiON  to  Court  of  Equitt  to  Decrek  Specitto  Perforicancb  o# 
Ck>NTRACT  to  Cokvet  Real  Estatb  is  Addressed  to  Discretion  ot 
Ck>CRT,  AND  WILL  NOT  BE  GRANTED  unlesB  the  Contract  is  made  acooid- 
ing  to  the  requirements  of  the  law,  and  is  equitable,  reasonable,  certain, 
mutual,  on  good  consideration,  consistent  with  policy,  and  free  from 
fraud,  surprise,  or  mistake. 

Mistake  of  Law  as  to  Effect  of  Chattel  Mortoaoe.  — Where  a  vendor 
residing  in  the  state  of  New  York  made  a  contract  for  the  sale  of  a 
quarry  in  Connecticut,  and  of  personal  property  valued  at  twenty*five 
thousand  dollars  counected  with  it,  the  whole  for  fifty-five  thousand 
•dollars,  of  which  five  thousand  dollars  was  to  be  paid  down,  the  balanoo 
to  be  secured  by  a  mortgage  back,  but  where  he  made  the  agreement 
under  the  mistaken  belief  that  a  chattel  mortgage  would  be  a  valid 
security  in  Connecticut  without  a  retention  of  possession  by  him,  and 
where  the  purchaser  was  insolvent,  it  was  held  that  he  was  justified 
in  refusing  to  convey,  and  that  he  ought  not  to  be  compelled  to  convey, 
in  the  exercise  of  the  discretion  of  a  court  of  equity. 

Bill  in  equity  to  compel  the  specific  performance  of  a  con- 
tract to  convey  a  quarry  and  personal  estate  connected  with  it. 
The  property  was  situated  in  Connecticut,  but  belonged  to 
Bloomer,  a  resident  of  New  York.  Bloomer,  in  consideration 
of  one  dollar,  agreed  to  sell  and  convey  the  property  to  Robert- 
son, also  a  resident  of  New  York,  upon  terms  as  follows:  The 
property,  consisting  of  the  quarry  and  personal  property  worth 
about  twenty-five  thousand  dollars  connected  with  it,  was  to 
be  sold  for  fifty-five  thousand  dollars,  of  which  five  thousand 
dollars  was  to  be  paid  within  ten  days,  and  the  balance  to  be 
secured  by  a  mortgage  back.  Bloomer  made  the  agreement 
under  the  mistaken  belief  that  a  chattel  mortgage  would  be  a 
valid  security  in  Connecticut  without  a  retention  of  poBsessioa 
by  him.  The  purchaser  was  insolvent,  and  the  court  below 
admitted  evidence  that  he  was  known  not  to  have  any  legiti* 
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mate  business,  and  had  a  bad  business  reputation,  etc.  Other 
facts  are  stated  in  the  opinion.  The  court  dismissed  the  bill. 
The  petitioner  moved  for  a  new  trial,  on  the  ground  of  sundry 
rulings  of  the  court,  with  regard  to  the  admission  of  evidence 
as  to  the  character,  standing,  and  financial  ability  of  the  peti- 
tioner, and  as  to  his  fraudulent  conduct. 

C  R.  IngersoU  and  Culver^  in  support  of  the  motion. 
IT.  B.  narrison  and  Warner ^  contra. 

By  Court,  Butler,  J.  Applications  of  this  character  are  ad- 
<lre88ed  to  the  discretion  of  the  court,  and  will  not  be  granted 
unless  the  contract  is  made  according  to  the  requirements  of 
the  law,  and  is  fair,  equitable,  reasonable,  certain,  mutual,  on 
good  consideration,  consisteDt  with  policy,  and  free  from  fraud, 
surprise,  or  mistake. 

The  agreement  set  forth  by  the  petitioner  is  made  according 
to  the  forms  of  law,  and  is  apparently  fair,  equitable,  certain, 
and  mutual,  consistent  with  policy,  and  made  on  good  consid- 
eration, and  if  there  were  nothing  more  in  the  case  the  peti- 
tioner would  be  entitled  to  the  relief  sought. 

But  the  respondent  sets  up  in  his  answer  fraud  and  mistake, 
and  justifies  his  refusal  to  execute  the  contract  on  those 
grounds;  and  the  parties  were  at  issue  upon  the  question 
whether  there  was  either  fraud  or  mistake  to  justify  the  refu- 
sal.    The  court  found  both  and  dismissed  the  bill. 

The  questions  here  are  raised  upon  the  motion  for  a  new 
trial.  That  motion  sets  forth  certain  rulings  of  the  court  in 
relation  to  the  admission  of  evidence  ofiered  to  prove  the  alle- 
gation of  fraud.  Id  respect  to  the  ground  of  mistake,  although 
alleged  in  the  answer  and  found  by  the  court,  the  motion  is 
fiilent.  It  is  obvious  that  if  the  mistake  set  up  and  found  was 
a  material  one,  the  respondent  was  justified  in  his  refusal  to 
execute  the  agreement,  and  that  a  new  trial  can  be  of  no  ser- 
vice to  the  petitioner;  and  a  consideration  of  the  alleged  erro- 
neous rulings  of  the  court  in  the  admission  of  evidence  is 
unnecessary.  We  cannot  doubt  the  materiality  of  that  mis- 
take. 

The  parties  were  both  residents  of  the  state  of  New  York, 
and  unacquainted  with  our  laws.  The  respondent  was  selling 
a  very  large  property,  valued  at  more  than  fifty  thousand  dol- 
lars, on  time.  Twenty-five  thousand  dollars'  worth  of  that 
property  was  personal.    There  were  also  engagements  for  the 
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fullilling  of  contracts,  upon  which,  if  unfulfilled,  the  respond* 
ent  would  be  liable  for  considerable  damages.  -The  cash-down 
payment  was  small,  and  for  the  performance  of  the  contract 
by  the  petitioner  he  stipulated  for  no  other  security  than  a 
mortgage  upon  the  property  sold.  The  respondent  was  enti- 
tled by  the  agreement  to  no  security  for  the  safety  of  the  large 
amount  of  personal  property,  or  the  performance  of  the  con- 
tracts which  he  had  made  with  others,  except  a  chattel  mort- 
gage upon  that  personal  property,  and  the  agreement  was  made 
upon  the  supposition  that  such  a  mortgage  would  be  valid. 
The  parties  were  mistaken;  such  a  mortgage  would  be  worth- 
less unless  possession  was  retained  by  the  vendor.  It  is  too 
clear  for  doubt  that  the  respondent  never  would  have  entered 
into  that  agreement  but  for  the  mistaken  supposition  that  in 
the  execution  of  it  he  was  to  have  the  protection  of  a  valid 
mortgage  on  twenty-five  thousand  dollars'  worth  of  personal 
property,  and  it  is  equally  clear  that  such  a  mistake  is  a  most 
material  one,  and  that  it  was  the  right  and  the  duty  of  the  re- 
spondent to  refuse  to  execute  the  agreement  upon  discovering 
the  mistake.  It  would  be  grossly  inequitable  and  unjust  to 
compel  him  to  perform  it. 

Certain  circumstances  are  relied  upon  by  the  petitioner  to 
relieve  the  case  from  the  operation  of  this  mistake.  It  is 
found  by  the  court  that  '^  there  was  expectation  that,  if  by 
the  laws  of  Connecticut  the  chattel  mortgage  was  not  a  good 
and  valid  security,  while  the  mortgagor  remained  in  posses- 
sion of  the  chattels  mortgaged,  such  other  and  further  security 
should  be  given  by  the  petitioner  as  should  secure  to  the  re- 
spondent the  payment  of  the  purchase-money;  but  there  was 
no  express  agreement  to  that  effect,  and  no  understanding  as 
to  the  nature  of  such  further  assurance." 

But  this  cannot  aid  the  petitioner.  It  was  an  expectation 
merely,  not  a  part  of  the  agreement  relied  upon,  nor  of  any 
subsequent  or  further  agreement,  nor  was  there  any  offer  of 
other  and  different  security  made  or  tendered  at  the  time 
when  the  tender  of  the  five  thousand  dollars  was  made,  and 
a  deed  demanded,  or  at  any  other  time.  Offers  of  payment 
are  found  to  have  been  subsequently  made,  but  they  were  not 
tenders,  and  were  subsequent  and  inadequate. 

And  in  this  connection  we  cannot  avoid  looking  at  the  false 
representations  made  by  the  petitioner,  and  the  facts  found  in 
relation  to  bis  character.  Whether  they  do  or  do  not  show  an 
attempted  fraud,  they  most  certainly  do  show  that  the  re> 
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spondent  as  a  prudent  man  ought  not  to  have  fulfilled  this 
contract  at  the  time  when  demand  was  made  upon  him  with- 
out the  most  ample  and  undoubted  security.  Such  security 
he  could  not  have  under  the  agreement,  and  equivalent  and 
adequate  security  was  never  tendered  him. 

A  consideration  of  the  other  questions  in  the  case  is  un- 
necessary.   A  new  trial  must  be  denied. 

In  this  opinion  the  other  judges  concurred,  except  Park,  J., 
who  dissented. 


Bill  vob  Spicifio  Periobmahob  n  Aodkubed  to  8ouin>  Lioal  Dd- 
CRmoN  or  CouBT:  See/Vw&y  ▼.  BaUance,  39  Am.  Dec  409,  not*  413;  Trigg 
T.  Bead,  42  Id.  447,  note  468. 

Bill  vob  Spbcitio  Perfobmanob,  PBnroiPLXs  upon  Which  is  Ddttbd 
OR  Degrbbo:  Frisby  ▼.  BoUlanee^  39  Am.  Deo.  409;  Tr^  ▼.  Mead,  42  Id. 
447. 

MisTAKB  OP  Law  as  Orouxd  or  RsLiBr  cv  Equttt:  See  note  to  ifo 
NawjliUn  y.  PaHridge,  38  Am.  Dec.  735;  IJawraUy  v.  l^arren,  90  Id.  613; 
Town  of  RoehaUr  y.  Alfred  Bank,  80  Id.  746,  note  751;  Freeman  y,  Curtis, 
81 1  J.  564;  McDankk  ▼.  Bank  qf  Rullawi,  70  Id.  406,  note  413. 

Distinction  betwbkn  ''Mqtakb  or  Law  "and  "Ionobancb  or  Law": 
See  note  to  CftompGn  v.  LayUn,  31  Am.  Dec  396;  note  to  Trigg  y.  Read,  42 
Id.  4G7;  note  to  Toum  of  RochuUr  y.  Alfred  Bank,  80  Id.  751;  StaU  y.  Paup, 
5G  Id.  303.    . 

MisTAKB  or  Foreign  Law  is  Mistakb  or  Fact:  See  cases  cited  in  note 
to  Miles  y.  Steveiis,  45  Am.  Dec  631;  note  to  Trigg  y.  Reail,  42  Id.  468. 

While  Some  Courts  Hold  that  Ignorance  of  Law  »  No  Ground  roB 
Reuef  in  Equity,  Pleraon  v.  Armstrong,  G3  Am.  Dec.  440,  other  courts 
have  granted  relief,  in  cases  of  peculiar  hardship,  from  mistakes  as  to  the 
legal  effect  of  a  law:  SlaU  y.  Paup,  56  Ic^  303,  a  well-considered  and  yaluablo 
case.  In  Tyson  y.  Paatmore,  44  Am.  Dec.  181,  it  is  held  that  ignorance  of 
the  law  of  the  place  of  contract  by  a  non-resident  contracting  party  is  no 
more  a  ground  of  relief  than  if  he  were  a  citizen  of  the  state,  for  he  is  bound 
t<»  know  the  laws  of  the  country  on  the  basis  of  which  he  deals. 

Ik  Two  Parties  Enter  into  Contract  under  Mistake  of  Law,  Equitt 
will  llELiEVE  upon  the  ground  of  surprise;  and  if  one  party  is  mistaken  as 
to  the  law,  and  the  other  with  knowledge  oontraots  with  him,  it  will 
flpon  tha  ground  of  frand:  StaU  ▼.  Paup,  66  Am.  Dec  303. 
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[85  CONlTBCnCUT,  ISL] 

Degbeb  or  Probate  Court,  unlbss  Appkalkd  from,  n  Final  ahb  Con- 
CLU8IV1  upon  the  parties  as  to  all  matters  within  its  jurisdictioa  whicb 
are  necessarily  inyolyed  in  the  issue;  but  this  general  role  applies  onljr 
to  final  decrees. 

Distinction  is  to  bb  Observed  between  Orders  and  Degrees  Made. 
DURING  Settlement  or  Estate  which  are  merely  preparatory  to  a  final 
settlement  and  distributiony  and  a  final  decree  adjusting  and  closing  an. 
administration  accouut.  The  latter  only  [uidscssuj  the  elemeuts  of  a 
final  judgment;  the  former  are  prclimiuary,  and  subject  to  change  or 
modification,  as  the  exigencies  of  the  case  and  the  demands  of  jnsticer 
require. 

Court  ok  Probate,  a«<  to  All  Matfers  wmiiN'  its  Jurisdiction,  is  CLarnsD- 
WITH  Chanckkv  Ponvki:.s  to  do  full  justice  between  tho  parties;  and  like 
a  court  of  chancery,  has  power,  in  rendering  a  final  decree,  to  correct 
mistakes  in  its  prior  proceedings. 

Court  of  Probaie  has  I'owek,  in  its  Final  Decree  Settling  Adminis- 
tration Account,  to  Cokkect  Any  Krrors  made  in  any  former  and 
partial  settleuicnt  of  the  account;  and  evidence  may  be  admitted  to 
prove  such  mistakes. 

On  Appeal  from  1)!:chee  of  Probate  Court  Settling  ADMiNiimiATiON 
Account,  but  Kefusing  to  Allow  Correction  of  Error  in  Former 
Seitlement,  Appellees  Offered  to  Prove  that  the  appellant  had  re- 
ceived certain  personal  property  belonging  to  the  estate,  which  was  not 
inventoried,  and  not  accounted  for  in  tlio  administration .  account,  and 
with  which  the  administrator  ought,  as  they  claimed,  to  be  charged: 
heldf  to  be  inadmissible,  as  the  pleadings  contained  no  reference  to  thi» 
matter;  that  if  they  did,  such  evidence  could  not  aifect  the  error  in  th» 
former  settlement,  and  that  the  error  should  be  corrected  in  the  former 
settlement,  and  the  appellees  left  to  their  appropriate  remedy,  — a  suit  on 

tho  bond. 

• 

Appeal  from  a  decree  of  a  probate  court  settling  the  no- 
count  of  the  appellant  as  administrator  on  the  estate  of  J.  K. 
Webster.  The  superior  court  reversed  the  decree  appealed 
from,  and  the  appellees  brought  the  record  before  this  court 
by  a  motion  in  error.     The  facts  are  stated  in  the  opinion. 

Goodman^  for  the  plaintiffs  in  error. 
Welch^  for  the  defendant  in  error. 

By  Court,  Carpenter,  J.  On  the  twenty-eighth  day  of 
June,  1864,  the  appellant,  as  administrator  on  the  estate  of 
Joseph  E.  Webster,  deceased,  presented  to  the  court  of  probate 
an  administration  account,  which  was  intended  as  a  prelimi- 
nary, and  not  as  the  final,  account,  in  which  be  erroneously, 
and  through  mistake  and  inadvertence,  charged  himself  with 
the  whole  of  the  personal  property  embraced  in  the  inventory^ 
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only  twenty-six  eightieths  of  which  belonged  to  the  estate. 
In  his  final  account  he  attempted  to  correct  the  mistake,  by 
charging  to  the  estate  the  sum  of  $419.85,  that  being  the- 
amount  erroneously  charged  to  himself  in  the  first  account. 
The  court  of  probate  refused  to  allow  this  item,  and  ho  ap* 
pealed  to  the  superior  court.  The  superior  court  reversed  the 
judgment  of  the  court  of  probate,  and  decreed  that  that 
amount  should  be  allowed  the  appellant.  On  the  trial  in 
the  superior  court,  the  appellees  objected  to  the  evidence 
offered  to  prove  the  mistake,  upon  the  ground  that  the  decree 
of  the  court  of  probate  allowing  the  first  account  was  conclu- 
sive. We  are  not  disposed  to  question  the  proposition  that  a 
decree  of  a  court  of  probate,  unless  appealed  from,  is  final 
and  conclusive  upon  the  parties,  as  to  all  matters  within  its 
jurisdiction  which  are  necessarily  involved  in  the  issue.  The 
question  here  is,  whether  this  case  falls  within  that  principle. 
A  distinction  is  to  be  observed  between  orders  and  decrees 
made  during  the  settlement  of  an  estate  which  are  merely 
preparatory  to  a  final  settlement  and  distribution,  and  a  final 
decree  adjusting  and  closing  an  administration  account.  The 
latter  only  possesses  the  elements  of  a  final  judgment;  the 
former  are  preliminary,  and  subject  to  change  or  modification, 
as  the  exigencies  of  the  case  and  the  demands  of  justice  may 
require.  We  believe  the  practice  has  been,  and  now  is,  for 
the  court  of  probate,  in  adjusting  the  final  account^  to  rectify- 
all  mistakes  in  the  prior  proceedings.  Thus  property  em- 
braced in  the  inventory  which  belongs  to  other  parties  is 
charged  to  the  estate  in  the  administration  account,  and  no 
probate  judge  hesitates  to  allow  it.  No  one  will  seriously 
contend  that  the  decree  of  the  court  accepting  the  inventory 
is  conclusive  upon  the  administrator  as  to  the  title  of  all  the 
property  therein  named.  If  an  administrator,  in  making  a 
return  of  sale  of  real  or  personal  property,  makes  a  mistake 
in  the  amount  realized,  we  know  of  no  principle  prohibiting^ 
the  court  of  probate  from  rectifying  the  mistake  in  the  settle- 
ment of  the  administration  account.  We  cannot  see  why  the 
court  should  not  apply  the  same  rule  to  a  mistake  in  a  mere 
preliminary  statement  of  an. account,  especially  if  it  is  not 
intended  by  the  administrator,  nor  regarded  by  the  court,  as- 
a  final  account. 

Courts  of  probate,  as  to  all  matters  within  their  jurisdiction, 
are  clothed  with  chancery  powers,  so  far  as  mfty  be  necessary 
to  enable  them  to  do  full  justice  between  the  parties.  As  a  court 
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of  chancery  will,  in  passing  a  final  decree,  correct  mistakes,  if 
any,  in  the  interlocatory  orders  and  decrees,  so  will  a  court  of 
probate,  in  furtherance  of  justice,  correct  mistakes  in  its  prior 
proceedings.  We  ought  not,  therefore,  to  give  the  decree  in 
-question  the  force  and  effect  of  a  final  decree.  For  these  rea- 
sons, we  think  the  superior  court  did  right  in  admitting  evi- 
^lence  to  prove  the  mistake. 

Another  question  is  made  concerning  the  admission  of  evi- 
<lence,  offered  by  the  appellees  and  rejected  by  the  superior 
<;ourt,  to  prove  that  the  appellant  had  received  certain  personal 
property  belonging  to  the  estate,  which  was  not  inventoried, 
and  not  accounted  for  in  the  administration  account  The 
pleadings  do  not  present  a  formal  issue;  but  under  our  practice 
the  case  stands  upon  the  general  issue,  or  a  simple  denial  by 
the  appellees  of  the  truth  of  the  allegations  contained  in  the 
reasons  of  appeal.  If  so,  that,  and  that  alone,  so  far  as  ques- 
tions of  fact  were  concerned,  was  the  issue  to  be  tried.  As  the 
pleadings  contain  no  reference  to  this  matter,  we  think  the 
court  did  right  in  excluding  the  evidence.  But  suppose  all 
that  the  appellees  claim  in  this  respect  to  be  true,  what  then? 
We  do  not  see  how  that  can  afiect  the  propriety  of  the  appel- 
lant's charge.  The  error  of  the  probate  court  in  rejecting  that 
must  still  be  corrected,  and  we  know  no  better  way  than  to 
allow  that  charge,  and  leave  the  appellees  to  their  appropriate 
remedy, — a  suit  on  the  bond. 

There  is  no  error  in  the  judgment  of  the  superior  court. 

In  this  opinion  the  other  judges  concurred. 

Decrees  of  Probate  Court,  CoNCLtrsrvENESs  of:  See  note  to  Waiert  y. 
^Ucknq/f  90  Am.  Dec.  13G.  As  to  how  far  oondasive  is  final  eettlement  of 
administration  account,  see  note  to  Wiggin  v.  Swett,  39  Id.  724;  SiubUfJMdr, 
MeHaven,  43  Id.  502;  App  v.  Dreubach,  21  Id.  447.  A  court  of  proUato  will» 
on  final  settlement,  correct  a  mistake  made  in  an  administrator's  account  hj 
omission:  See  note  to  Wiggin  v.  Sweti,  39  Id.  724;  and  a  court  of  equity  will 
afford  relief  against  a  palpable  mistake  appearing  upon  the  face  of  an  execu- 
tor's account  after  final  settlement  and  allowance:  Black  v.  WhUall,  bO  Id. 
423.  As  to  when  administration  accounts  once  settled  are  not  open  to 
re-ezamination,  see  note  to  Wiggin  v.  SiotU,  39  Id.  724. 

Chancbbt  Powers  of  Probate  Coubt:  See  note  to  WaUn  ▼.  Stiekn^, 
^Am.  Dec  136;  PeopUv.  Wayne  Circuit  Court,  83  Id.  lU;  extended  note  to 
Deck  y.  (krbe,  73  Id.  55S-560;  on  jurisdiction  of  chancery,  how  far  diyetted 
in  general  by  probate  system:  McPhermm  ▼.  Cunlff,  14  Id.  642;  note  to  Afp 
▼.  Dratbach,  21  Id.  454. 

PiKAL  JuDOKKirr  OB  Decbbb,  What  zb:  See  note  to  Look  r,  Oam^pan,  90 
Am.  Deo.  248;  Teaff  v.  IlewiU,  69  Id.  634,  note  657;  ettendad  note  to  WU- 
4iam»  V.  Field,  60  Id.  427-439,  discussing  the  subject 
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Fdtal  JmwMSBTOR  Dbcbbi,  What  IB  HOT:  SeenototoXcwfiiT.  Omfipam, 
DO  Am.  Dm.  248;  Teqf  ▼.  HewUt,  09  Id.  634^  note  657;  octendad  note  to 
WiUiam$Y.  Fidd,  dOId.  427-439,  diMOMmg  tlMsabjaet 

Ti»  PRINCIPAL  GASB  WAS  CTTBD  in  Ohmo^s  Appeal,  49  Conn.  634,  to  tho 
point  that  tho  power  of  a  probate  court,  in  it«  final  decree  settling  an  admin- 
utration  account,  to  correct  any  errors  made  in  any  former  and  partial  settle- 
meat  of  the  aoconnt,  applies  to  errors  of  omiaaion  and  improper  charges  and 
-credits. 


Pease  v.  Peasel 

[85  COKNBCnCUT.  VtL\ 
l^EBX  13  No  VaJUAKOX  WHXBX    DbOLABATIOM  SSTi  OUT  Nan  SlOlfSD  BT 

Zklotbs  Terrt,  and  proof  is  offered  to  show  that  it  is  the  note  of 
Zelotes  Terry,  Trustee  for  the  East  family  of  Shakers. 

UxDKB  Law  or  Massachxtsftts,  nr  Neootiablb  Instrumxht  ib  Kxioutbd 
BT  AoBiTT  IN  HIS  OwN  Namb  Alonb,  though  in  behalf  of  an  nndis- 
doeed  principal,  it  cannot  be  enforced  against  the  latter;  therefore, 
upon  principles  of  agency  alone,  a  note  given  in  that  state  by  Zelotes 
Terry  could  not  be  enforced  against  Zelotes  Terry,  Trustee,  etc  But 
as  to  the  admissibility  of  parol  evidence  to  charge  an  unnamed  principal 
in  a  non-negotiable  instrument,  the  law  of  that  state  seems  to  be  unset* 
tied. 

fv  HABBAGBUSBrra,  abd  Elsbwhbbb,  Onb  mat  Makb  Namb  and  Siona- 
TUBB  OB  Anotseb  Virtuallt  HIS  OwH,  by  using  it  or  allowing  it  to 
be  used  in  the  course  of  his  business;  and  where  a  party  adopts  a  name, 
he  will  be  holden  by  contracts  executed  in  such  name,  whether  the 
name  so  assumed  be  an  artificial  one  or  the  proper  name  of  a  living  per- 


Lr  Pbinciplb,  therb  is  No  Ditfbrencb  bbtwbbn  Assimnro  Purxlt 
ABHiiciAL  Name,  by  which  to  transact  business,  and  assuming  the 
proper  name  of  some  other  natural  person;  only  this,  that  in  the  latter 
case  the  proof  ought  to  be  very  clear  to  show  that  the  oontnust  was  not 
designed  to  be  the  personal  contract  of  such  natural  person: 

Hbootiablb  Notb  Signed  "Zelotes  Terrt"  mat  be  Protbd  bt  Parol 
to  be  the  note  of  Zelotes  Terry,  Trustee  for  the  East  family  of  Shakers^ 
not  upon  the  ground  of  agency,  but  upon  the  principle  that  Zelotes 
Terry  is  the  business  name  of  the  community. 

Hoir-irBOOTiABLB  Instrumbnt  Signed  "Zelotes  Tebrt,  TRUffrBB,"  mat  bb 
Fboybd  bt  Parol  to  be  the  note  of  Zelotes  Terry,  Trustee  of  the  East 
&mily  of  Shakers;  for  the  words,  "Zelotes  Terry,  Trustee, "may  mean 
something  more  than  the  mere  name  of  the  agent.  They  may  be  the 
corporate  name  of  the  community. 

AfiORioN  OB  Name  Signed  to  NBOonABLB  Note  mat  bb  Proitxd  bt 
Pabol.  a  Shaker  conmmnity  in  Connecticut,  by  law,  and  by  the 
terms  of  a  oovenant  signed  by  its  members,  transacted  business  in  the 
name  of  a  trustee  appointed  by  the  elders.  A  negotiable  note^  signed 
**  Zelotes  Terry,"  was  given  in  Massachusetts  for  lands  bought  for  the 
eommnnity.  Terry  was  in  fact  a  trustee  at  the  time,  and  as  a  member 
4yf  the  community  was  disqualified  from  doing  any  private  business. 

3M,  that  the  case  was  to  be  governed  by  the  laws  <j  Maasachnsettsi^ 
Dbc.  Vol.  ZCV— 1A 
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and  that»  while  the  princi]pelB  would  not  be  Imblt  under  tfaoae  1aw%  if 
the  dgnatare  were  regarded  simply  as  that  of  an  agent  to  a  negotiable 
note,  yet  the  community  might  have  adopted  the  name  of  Zelotes  Terry 
aa  their  boaineas  name,  and  that  parol  evidence  was  admissible  to  ahow 
that  they  had  done  sa 
Pabol  Evidknob  13  Admissiblb  to  Show  that  Namb  Siohed  to  Ko5' 
VBOOTLABLB  Instrctmbnt  IS  CoRFORATB  Namb,  and  that  Zelotes  Terry, 
Trustee,  means  Zelotes  Terry,  Trustee  for  East  family  of  Shakers.  A. 
non-negotiable  instrument,  given  for  land  bought  for  the  community, 
was  signed  "Zelotes  Terry,  Trustee."  Heli,  that  aa  the  community 
was  authorized  to  do  business  in  the  name  of  its  trustee  for  the  time 
being,  and  could  sue  and  be  sued  in  that  name,  and  had  no  specific  cor- 
porate name,  the  name  of  such  trustee,  with  a  term  indicating  his  offi- 
cial character,  was  properly  the  corporate  name  of  the  community;  and 
that  parol  evidence  was  admissible  to  show  that  Zelotes  Terry,  Trastea^ 
meant  Zelotes  Terry,  trustee  of  the  community. 

Assumpsit  against  a  Shaker  community,  known  as  the  East 
family  of  Shakers,  upon  certain  instruments  set  forth  in  the 
opinion.  The  plaintiff  was  Amos  Pease,  indorsee.  The  de- 
fendant upon  the  record  was  Omar  Pease,  as  trustee  of  the 
East  family  of  Shakers;  and  it  was  alleged  that  be  was  the 
successor  of  Zelotes  Terry,  late  trustee  of  the  community. 
The  note  and  guaranties  were  averred  to  have  been  executed 
hv  the  said  late  Zelotes  Terry  while  he  was  trustee  of  the  com- 
munity, and  in  his  capacity  as  such,  and  for  the  considera- 
tion of  certain  lands  purchased  by  him  as  such  trustee  for 
the  benefit  of  the  community,  and  which  were  conveyed  to 
him  as  such  trustee.  By  the  terms  of  a  covenant  signed  by 
the  members  of  the  community,  and  by  statute,  all  convey* 
ances  taken  by  the  Shaker  communities  might  be  taken  in 
the  names  of  their  trustees  for  the  time  being,  and  all  suits 
might  be  brought  by  or  against  the  communities  under  the 
name  of  such  trustees;  and  they  had  no  other  corporate  char- 
acter or  name.  The  covenant  was  put  in  evidence.  The  jury 
were  instructed  that  the  contracts  were  to  be  governed  by  the 
laws  of  Massachusetts;  and,  as  requested  in  the  seventeenth 
request,  that  if  Terry  was  induced  to  purchase  the  land  and 
execute  the  papers  in  suit  by  the  fraud  of  Wolcott,  or  of  any 
other  person  acting  for  him,  the  plaintiff  could  not  recover. 
Other  facts  are  sufficiently  stated  in  the  opinion. 

Hyde  and  Robinson^  for  the  plaintiff. 

T,  C.  Perkins  and  M.  P.  Knowlion^  for  the  defendants. 

By  Court,  Loomis,  J.    The  declaration  in  this  case  contain« 

three  special  counts  in  assumpsit. 
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In  the  first  count,  the  plaintiff,  as  indorsee,  seeks  to  recover 
of  the  defendants,  as  makers,  upon  a  promissory  note  in  the 
following  form:  — 

"$1,500.    On  demand,  for  value  received,  I  promise  to  pay 
to  the  order  of  Lyman  Wolcott  fifteen  hundred  dollars. 
"March  6,  1862.  Zelotes  Terry." 

Indorsed  on  the  back:  "  Lyman  Wolcott,  without  recourse." 

The  second  count  is  upon  a  guaranty  by  the  defendants  for 
the  payment  of  a  promissory  note,  as  follofrs:  — 

"  Springfield,  March  31, 1859. 
"$400.    For  value  received,  I  promise  to  pay  Nathan  Daman, 
or  order,  four  hundred  dollars,  on  demand,  with  interest  an- 
nually. B.  M.  Abbe." 

Indorsed  on  the  back:  "  I  guarantee  the  payment  of  this 
note,  waiving  notice  and  demand. 

"Zelotes  Terry,  Trustee." 

The  third  count  is  upon  a  guaranty  of  another  note,  as  fol- 
lows:— 

"$1,300.    For  value  received,  we  promise  to  pay  Lyman 

Wolcott,  or  order,  thirteen  hundred  dollars,  as  follows:  four 

hundred  dollars  in  one  year  from  date,  four  hundred  and  fifty 

dollars  in  two  years  from  date,  and  four  hundred  and  fifty 

dollars  in  three  years  from  date,  with  interest  annually. 

"  Sylvia  B.  Wood, 

'*  Charles  B.  Wood. 
"  Springfield,  Feb.  16, 1861." 

Indorsed  on  the  back:  '^I  guarantee  the  payment  of  this 
note  to  Lyman  Wolcott,  or  order,  waiving  notice  and  demand. 

'*  Zelotes  Terry,  Trustee." 
"Lyman  Wolcott,  without  recourse." 

Said  notes  and  guaranties  were  executed  in  the  state  of 
Massachusetts.  The  evidence  offered  to  support  the  first 
count  was  rejected  by  the  superior  court,  and  the  jury  returned 
a  verdict  for  the  plaintiff  upon  the  second  and  third  counts 
only.  Both  parties  now  ask  for  a  new  trial:  the  plaintiff,  on 
account  of  the  rejection  of  said  evidence;  and  the  defendant,  on 
account  of  the  rulings  of  the  court  upon  the  questions  arising 
under  the  second  and  third  counts. 

The  first  question  is,  whether  the  court  erred  in  rejecting 
the  evidence  offered  by  the  plaintiff  under  the  first  count  of 
the  declaration. 
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In  connection  with  the  introduction  of  eaid  fint-described 
note,  the  plaintiff  offered  evidence  to  prove  that  Zelotes  Teny, 
when  he  signed  said  note,  and  long  before  that  time,  was  a 
duly  appointed  trustee  for  the  East  family  of  Shakers,  located 
in  Enfield  in  this  state;  that  in  giving  and  executing  said 
note,  he  acted  as  trustee  for  said  community  of  Shakers;  that 
said  note  was  given  in  part  payment  for  land  deeded  to  said 
Terry  as  trustee;  and  that  the  land  so  conveyed  has  ever 
since  been  held  and  occupied  by  the  trustees  for  the  use  and 
benefit  of  said  East  family  of  Shakers;  and  that  according  to 
the  forms  and  usages  of  said  community,  the  trustees  thereof 
were  accustomed  to  sign  contracts  and  other  writings,  exe- 
cuted by  such  trustees  on  behalf  of  said  community,  some- 
times by  their  own  names  alone,  and  sometimes  with  the 
addition  of  the  word  "  trustee." 

The  objections  to  this  evidence  which  prevailed  in  the  court 
below  were,  that  there  was  a  variance  between  the  declaration 
and  tho  proof  thus  offered;  that  the  note  on  its  face  was  the 
I)ersonal  contract  of  Zelotes  Terry,  and  not  of  Zelotes  Terry, 
Trustee;  and  that  parol  evidence  was  not  admissible  to  show 
that  the  note  was  executed  as  the  note  of  Zelotes  Terry,  Trustee. 

The  declaration  alleges  "  that  on  the  sixth  day  of  March, 
1862,  Zelotes  Terry  was  trustee,  for  the  time  being,  of  the 
East  family  of  Shakers,  the  community  aforesaid;  that  on  the 
«ixth  day  of  March,  18G2,  the  said  community,  by  the  said 
Zelotes  Terry,  acting  in  his  said  capacity  as  trustee  aforesaid, 
made  a  certain  promissory  note  iu  writing,  bearing  date  the 
said  sixth  day  of  March,  1862,  and  duly  signed  by  the  said 
Zelotes  Terry,  who  then  was  trustee  as  aforesaid,  and  acting 
in  said  capacity,  and  thereby  promised,"  etc.  The  evidence 
offered  accords  perfectly  with  the  allegations  in  the  declara- 
tion, and  therefore  the  objection  upon  the  ground  of  variance 
merely  cannot  prevail.  The  real  question  is,  whether  the 
declaration  can  be  proved  by  parol  evidence.  Can  a  note 
signed  "  Zelotes  Terry  "  be  proved  by  parol  to  be  the  note  of 
Zelotes  Terry,  Trustee  for  the  East  family  of  Shakers? 

We  will  first  consider  the  subject  upon  the  principles  of 
agency.  We  have  a  negotiable  note  signed  by  the  agent  in 
his  own  name,  without  disclosing  his  agency  or  naming  his 
principal  in  any  manner;  and  the  question  is,  Can  such  a  con- 
tract be  enforced  against  the  principal  when  subsequently  dis- 
covered. 

As  this  question  goes  to  the  right  of  the  party,  and  not  ta 
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the  remedy  or  judicial  proceeding,  and  involves  the  nature, 
obligation,  and  construction  of  the  contract,  we  must  resort  to 
the  lex  loci  for  its  solution.  And  by  the  law  of  Massachusetts 
it  is  well  settled  that  if  a  negotiable  instrument  is  executed 
by  an  agent  in  his  own  name  alone,  though  in  behalf  of  an 
undisclosed  principal,  it  cannot  be  enforced  against  the  latter; 
because  each  party  who  takes  a  negotiable  note  makes  a  con- 
tract with  the  parties  whose  names  appear  on  the  face  of  the 
instrument,  and  with  no  other  persons. 

So  that  all  evidence  dehors  the  instrument,  upon  the  ques- 
tion of  agency,  is  to  be  excluded:  Stackpole  v.  Amoldf  11  Mass. 
27  [7  Am.  Dec.  150];  Bradlee  v.  Boston  Olass  Manufactory^  16 
Pick.  347;  Packard  v.  Nye^  2  Met.  47;  Bedford  Commercial  Ins. 
Co.  V.  Covell^  8  Id.  442;  Taber  v.  Cannon,  S  Id.  460;  FvUer  v. 
HoopeTy  3  Gray,  334;  Eastern  R.  R.  Co.  v.  Benedict,  6  Id.  565 
[66  Am.  Dec.  384];  Bank  of  British  North  America  v.  Hooper, 
6  Id.  567  [66  Am.  Dec.  890];  Fiske  v.  Eldridge,  12  Id.  474; 
WUliams  v.  Bobbins,  15  Id.  590. 

If,  therefore,  this  case  were  to  be  determined  upon  the  prin* 
ciples  of  agency  alone,  the  conclusion  of  the  court  would  be 
correct. 

But  the  record  suggests  another  question,  namely:  Ought 
not  the  court  to  have  allowed  the  evidence  concerning  this 
note  to  go  to  the  jury  as  tending  to  show  that  Zelotes  Terfy 
was  the  business  name  of  the  defendants,  by  which  they  exe- 
cuted the  note  in  question?  If  there  was  any  legitimate  evi- 
dence bearing  on  this  point,  it  should  have  gone  to  the  jury, 
because  the  law  is  well  settled,  by  decisions  in  Massachusetts 
and  elsewhere,  that  a  man  may  make  the  name  and  signature 
of  another  virtually  his  own,  by  using  or  allowing  it  to  be  used 
as  such  in  the  course  of  his  business:  Fuller  v.  Hooper,  3  Gray, 
834;  Bryant  v.  Eastman,  7.Cush.  Ill;  MelUdge  v.  Boston  Iron 
Co.,  6  Id.  158  [51  Am.  Dec.  59];  Medway  Cotton  Manufactory 
V.  Adams,  10  Mass.  360;  Commercial  Bank  v.  French,  21  Pick. 
486  [32  Am.  Dec.  280];  lAikdus  v.  BradweU,  5  Com.  B.  583; 
Bank  of  Cape  Fear  v.  Wright,  3  Jones,  376. 

The  question  is  not  whether  the  evidence  was  sufficient  to 
have  justified  a  verdict  for  the  plaintiff,  but  whether  there 
was  any  pertinent  evidence  improperly  rejected.  The  weight 
of  the  testimony  would  doubtless  be  impaired  by  the  fact  that 
the  business  name  (if  any)  here  employed  was  not  a  purely 
artificial  one,  as  i&  usual  in  such  cases,  but  the  name  of  a 
natural  person,  who,  in  the  eye  of  the  law,  was  competent  to 
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contract  on  his  own  account.  But  in  principle  there  is  no  dif* 
ference  between  assuming  a  purely  artificial  name,  by  which 
to  transact  business,  and  assuming  the  proper  name  of  some 
other  natural  person;  only  this,  that  in  the  latter  case,  the 
proof  ought  to  be  very  clear  to  show  that  the  contract  was  not 
designed  to  be  a  personal  contract  of  such  natural  person. 

Evidence  was  offered  to  show  that  according  to  the  forms 
and  usages  of  the  community  of  Shakers,  the  trustees  were 
accustomed  to  sign  contracts  and  other  writings,  executed  by 
them  on  behalf  of  the  community,  sometimes  by  their  own 
names  alone,  and  sometimes  with  the  addition  of  the  word 
"trustee."  And  in  connection  with  this  evidence,  it  was 
shown  that  the  community  adopted  this  particular  act  of 
Terry,  by  retaining  and  enjoying  the  consideration  of  the  note. 
And  to  rebut  the  presumption  that  the  note  in  question  was 
the  personal  note  of  Terry,  there  was  the  evidence  furnished 
by  the  Shaker  covenant  to  show  that  Zelotes  Terry,  as  a  mem- 
ber of  the  community,  could  not  and  did  not  own  any  worldly 
property,  and  that  he  could  make  no  contract  except  in  behalf 
of  the  community;  and  that  under  the  covenant,  there  could 
be  no  such  person,  known  to  the  business  world,  as  Zelotes 
Terry,  individually.  The  evidence  (had  it  been  received) 
might  also  have  been  strengthened  somewhat  by  a  considera- 
tion of  the  peculiar  legal  character  of  the  defendants. 

The  statute  (Gen.  Stats.,  p.  138)  allows  the  community  to 
appear  in  court,  either  to  sue  or  defend,  only  in  the  name  of 
the  natural  person  who  is  trustee  for  the  time  being.  There> 
fore  the  name  "Zelotes  Terry"  (if  he  was  in  fact  trustee)  was 
an  essential  part  of  the  legal  or  corporate  name  of  the  defend- 
ants; and  its  use,  in  this  instance,  would  not  carry  with  it  so 
strong  a  presumption  that  it  was  the  individual  transaction  of 
Terry  as  it  would  under  other  circumstances. 

Our  conclusion  therefore  is,  that  the  court  erred  in  rejecting 
the  evidence  referred  to,  and  that  the  plaintiff  is  entitled  to  a 
new  trial.  This  would  open  the  whole  case,  and  give  the  de- 
fendants also  the  benefit  of  another  trial.  But  it  may  be 
important  with  a  view  to  another  trial  to  settle  some  of  the 
questions  which  the  defendants'  motion  presents. 

The  defendants  ask  for  a  new  trial  on  account  of  erroneooa 
instructions  to  the  jury;  and  the  question  is,  Were  the  in- 
structions "  correct,  adapted  to  the  issue,  and  sufficient  for 
the  guidance  of  the  jury  in  the  case  before  them"?  Waters  v. 
Bristol y  26  Conn.  398.    The  defendants  made  seventeen  spe* 
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cifio  requests  relatiye  to  the  instructionB  to  be  given  to  the 
Jury.  Of  these  requests,  the  first  (which  relates  to  the  law 
by  which  the  contracts  in  question  were  to  be  construed  and 
their  validity  determined)  and  the  seventeenth  (relative  to 
fraud)  were  substantially  complied  with  in  the  charge  as 
:given.  TI)e  other  requests,  from  the  second  to  the  sixteenth, 
inclusive,  comprise  three  points,  viz.:  1.  The  law  relative  to 
the  trusteeship;  2.  That  relative  to  ratification  by  the  Shaker 
•community;  3.  That  relative  to  the  notes  and  guaranties  in 
suit. 

1.  In  relation  to  the  trusteeship  there  were  no  instructions, 
-except  that  the  jury  were  to  find  whether  it  existed  or  not. 
It  was  assumed  to  be  a  pure  question  of  fact,  and  not  a  mixed 
question  of  law  and  fact.  No  reference  was  made  to  the  num- 
ber of  trustees  required  by  the  covenant,  nor  to  the  mode  of 
appointment,  extent  of  authority,  or  to  any  of  the  circum- 
stances necessary  to  constitute  a  legal  trustee.  Some  instruc- 
tions were  called  for  on  these  points,  both  by  the  nature  of 
the  case  and  in  consequence  of  claims  made  by  the  defendants 
at  the  trial. 

The  defendants  made  the  distinct  claim  founded  on  the 
covenant  which  was  in  evidence,-  that  the  trustees  could  only 
be  appointed  by  the  ministry  and  elders,  and  that  no  such  ap- 
pointment had  been  made  in  the  case  of  Zelotes  Terry;  that 
<5ven  if  the  jury  should  find  that  Terry  was  a  regularly  ap- 
pointed trustee,  and  there  were  at  the  time  one  or  more  other 
trustees  of  the  East  family,  it  would  require  a  majority  of  the 
trustees  concurring  to  bind  the  community;  that  as  the  cove- 
nant provided  for  the  appointment  of  deacons  or  trustees  of 
more  limited  authority  to  take  charge  of  the  domestic  affairs 
of  the  community,  the  instructions  ought  to  have  been  such 
as  to  enable  the  jury  to  distinguish  between  such  limited  au- 
thority and  the  more  general  and  important  authority  to  buy 
4ind  hold  real  estate.  The  covenant  also  required  the  trustees 
to  consult  the  ministry  and  elders  on  important  matters,  and 
-as  the  defendants  offered  evidence  to  show  that  they  were  not 
consulted  as  to  the  acts  in  question,  and  made  a  specific  re- 
*  -quest  relative  to  this  point,  the  instructions  ought  to  have  been 
«uch  that  the  jury  could  judge  whether  or  not  there  was  any 
limitation  on  the  authority  of  Terry  to  bind  the  community, 
«o  far  as  the  case  depended  upon  previous  authority. 

2.  The  instructions  relative  to  the  law  of  ratification  by  the 
'Shaker  community  were  such  as  might  have  induced  in  the 
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minds  of  the  jury  the  enx)neoas  belief  that  a  general  recogni- 
tion of  Terry's  acts  as  trustee,  though  in  mnttcrs  pertaining- 
to  the  domestic  affairs  of  the  commmuty,  might  be  sufficient, 
or  that  '^  any  manner  "  of  ratification  was  sufficient,  when  the- 
ground  of  ratification  ought  to  have  been  confined  to  the  par- 
ticular acts  in  question,  or  at  least  to  similar  acts. 

3.  The  remaining  requests,  as  already  stated,  raise  certain 
questions  of  law  relative  to  the  notes  and  guaranties  in  the 
second  and  third  counts,  viz.:  Does  the  law  of  Massachusetts 
govern  the  construction  of  these  guaranties,  signed  '*  Zelotes 
Terry,  Trustee"?  and  if  so,  are  they  the  personal  contracts  of 
Zelotes  Terry  alone,  so  that  all  parol  evidence  is  inadmissible 
to  charge  the  defendants? 

That  the  law  of  Massachusetts  must  govern  the  case  has- 
already  appeared.  And  by  that  law,  if  the  instrument  is  a 
negotiable  one,  and  the  name  of  the  principal  docs  not  appear 
upon  it,  it  is  held  to  be  the  contract  of  the  signer  alone,  tlMMigb 
he  adds  to  his  name  the  word  ''  trustee  "  or  "  agent" 

The  guaranty  in  the  third  count  mentioned,  being  written 
on  the  back  of  a  negotiable  note,  and  being  for  the  payment 
of  the  note  to  Lyman  Wolcott  or  order,  is  clearly  a  negotiable- 
instrument,  and  as  such,  is  governed  by  the  rule  just  stated. 
This  guaranty,  therefore,  became  the  personal  contract  of 
Zelotes  Terry,  unless  Zelotes  Terry,  Trustee,  was  either  the 
corporate  or  the  business  name  of  the  defendants,  which  might 
be  shown  by  parol  evidence.    But  the  name  of  the  defendants- 
was  in  dispute,  and  the  jury  might  find  that  the  name  signed 
to  the  guaranty  was  not  the  name  of  the  defendants;  which 
would  leave  the  case  to  rest  entirely  upon  the  principles  oC 
agency.    The  defendants  therefore  were  entitled  to  the  benefit 
of  their  claim, — that  it  was  a  mere  case  of  agency,  and  that  if 
the  jury  found  as  claimed  by  them,  the  law  was  so  that  the 
plaintiff  could  not  recover. 

The  charge  of  the  court  was  silent  with  respect  to  the  con- 
struction of  the  contract  by  the  law  of  Massachusetts;  or  if 
the  charge  as  given  covered  this  subject,  —  '*  that  the  plaintiff" 
could  recover  on  the  second  and  third  counts,  notwithstand- 
ing the  defendants'  objection  to  the  form  of  the  notes  and 
guaranties," — then  it  amounted  to  a  denial  of  the  defendants' 
claim  on  this  point;  and  in  either  case  the  defendants  are 
justly  aggrieved.  We  think  the  court  ought  to  have  instructed 
the  jury,  not  only  that  the  law  of  Massachusetts  governed  the- 
case,  but  particularly  what  the  law  was  as  applicable  to  the* 
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facta  in  itwae:  Hale  t.  New  Jersey  Steam  Navigation  Co.y  1& 
Conn.  539  [39  Am.  Dec.  898] ;  Loehoood  v.  Crawfordj  18  Id. 
361. 

The  guaranty  in  the  second  count,  signed  "  Zelotes  Terry^ 
Trustee,"  not  being  negotiable,  raises  the  question  whether  by 
the  law  of  Massachusetts  parol  evidence  is  admissible  to 
charge  the  defendants  as  principals  upon  an  instrument  not 
negotiable,  upon  the  face  of  which  the  defendants  are  not 
mentioned. 

There  is  no  difficulty,  as  we  have  already  seen,  in  admitting: 
parol  evidence  to  show  that  Zelotes  Terry,  Trustee,  was  the- 
legal  or  the  business  name  by  which  the  defendants  executed 
the  guaranty.  But  considering  the  case  upon  the  principles- 
of  agency  merely,  we  find  the  authorities  in  Massachusetts 
leave  the  law  upon  this  subject  in  doubt  as  to  written  instru- 
ments not  negotiable. 

One  of  the  leading  cases  in  Massachusetts  upon  this  subject 
is  that  of  StachpoU  v.  Amddj  11  Mass.  27  [6  Am.  Dec.  150]. 
This  was  an  action  upon  a  negotiable  note,  signed  by  the  agent 
alone  in  his  own  name,  without  any  addition  or  indication  oa 
the  face  of  it  that  he  acted  in  behalf  of  the  principal,  who  was 
defendant  in  the  case;  but  Parker,  J.,  in  giving  the  opinion  of 
the  court,  makes  no  mention  of  the  negotiable  character  of  th& 
note,  but  reasons  in  general  terms  applicable  to  all  written 
contracts,  not  negotiable  as  well  as  negotiable,  stating  the  rule- 
as  follows:  "  No  person  in  making  a  contract  is  considered  to^ 
be  the  agent  of  another  unless  he  stipulates  for  his  principal 
by  name,  stating  his  agency  in  the  instrument  which  he- 
signs.'' 

On  the  contrary,  in  Huntington  v.  Knox^  7  Cush.  371,  Shaw,. 
C.  J.,  seems  to  state  an  opposite  doctrine  in  terms  equally 
broad  and  positive,  viz.:  ^^  Where  a  contract  is  made  for  tho- 
benefit  of  one  not  named,  though  in  writing,  the  latter  may 
sue  on  the  contract,  jointly  with  others  or  alone,  according  jto 
the  interest.  The  rights  and  liabilities  of  a  principal  upon  a 
written  instrument  executed  by  his  agent  do  not  depend  upon 
the  fact  of  the  agency  appearing  on  the  instrument  itself,  but 
upon  the  facts,  first,  that  the  act  is  done  in  the  exercise,  and 
second,  within  the  limits,  of  the  powers  delegated;  and  these  are 
necessarily  inquirable  into  by  evidence."  The  reasoning  iu 
the  latter  case  is  apparently  irreconcilable  with  that  in  the 
former  case,  —  sufficiently  so  to  overrule  it;  but  Chief  Justice 
Shaw,  in  giving  the  above  opinion,  did  not  refer  at  all  tc 
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Staekpde  v.  Arnold^  iupra^  and  the  courts  of  Massachusetts 
have  never  considered  the  latter  case  overruled;  but  the  later 
decisions  limit  and  restrain  the  reasoning  in  each  to  the  par- 
ticular facts  of  the  case;  in  Stackpoh  v.  Amoldj  supra^  to  the 
negotiable  character  of  the  instrument;  in  Huntington  v.  Knox, 
supra,  to  the  fact  that  it  was  an  action  to  recover  the  price  of 
<;ertain  bark  sold  and  delivered  to  the  defendant,  upon  a  writ- 
ing by  which  one  George  H.  Huntington  acknowledged  to 
liave  received  of  the  defendant  a  partial  payment  of  twenty- 
five  dollars,  and  in  consideration  thereof  agreed  to  deliver  to 
the  defendant  the  bark  in  question,  at  a  certain  time  and 
place,  and  for  a  specified  price.  The  action,  was  brought  for 
the  price  of  the  bark,  and  was  not  directly  upon  the  written 
-contract. 

In  the  case  of  Eastern  R,  R.  v.  Benedict,  5  Gray,  561  [66  Am. 
Dec.  384],  the  action  was  upon  the  following  written  order: 
"  Please  give  Mr.  D.  A.  Neal,  president  of  the  Eastern  Rail- 
road Company,  stock  in  the  Salem  Gas  Company,  at  pan 
to  the  amount  of  seven  thousand  dollars.  Leonard  Fuller.*' 
This  suit  was  sustained  in  favor  of  the  Eastern  Railroad  Com- 
pany, upon  parol  evidence  that  the  order  was  in  fact  for  the 
benefit  of  the  company.  Dewey,  J.,  in  giving  the  opinion,  says: 
^' Wo  may  assume  it  to  be  quite  clear,  and  well  supported  by 
authority,  that  in  the  case  of  oral  contracts  the  principal  may 
sue  in  his  own  name  upon  a  contract  made  with  his  agent 
It  is  equally  well  settled  that  the  same  rule  applies  to  sales  by 
written  bills  or  other  memoranda  made  by  the  agent  using  his 
own  name  and  disclosing  no  principal";  and  after  citing  au- 
thorities, adds:  "  It  is  unnecessary  in  the  present  case  to  de- 
cide whether  upon  a  mere  naked  written  promise  made  with 
one  person  without  any  reference  in  the  instrument  to  an 
agency,  the  action  upon  proof  of  such  agency  in  fact  might 
be  maintained  in  the  name  of  the  principal." 

In  the  case  of  Fuller  v.  Hooper,  3  Gray,  334,  Metcalf,  J., 
fays:  *^The  rule  is  general,  if  not  universal,  that  neither  the 
legal  liability  of  an  unnamed  principal  to  be  sued,  nor  his 
legal  right  to  sue,  on  a  negotiable  instrument,  can  be  shown 
by  parol  evidence.  In  other  simple  contracts  the  rule  is  dif- 
ferent." 

In  the  case  of  WUliams  v.  Robbins,  16  Gray,  79,  Hoar,  J.,  in 
giving  the  opinion,  after  referring  to  the  case  of  StackpoU  v. 
Arnold,  11  Mass.  27  [6  Am.  Dec.  150],  in  its  application  to 
<iegotiable  paper,  says:   ^'That  decision  has  been  repeatedly 
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recognized  and  confirmed  in  subsequent  cases,  although  the 
reasoning  of  the  judge  who  gave  the  opinion  would  lead  to  the 
application  of  the  doctrine  to  contracts  not  negotiable,  which 
later  decisions  do  not  countenance  or  even  expressly  exclude.'' 

In  Page  V.  Stone^  10  Met.  160  [43  Am.  Dec.  420],  it  seems  to 
have  been  conceded  by  counsel,  and  not  discussed  in  the  argu- 
Qient,  that  a  note  signed  "A.  F.,  for  the  assignees,"  was  suf- 
ficiently signed  to  bind  the  persons  to  whom  A.  F.  had  assigned 
his  property  in  trust  for  his  creditors,  or  such  of  them  as  had 
authorizoJ  him  to  make  the  note.  And  Hubbard,  J.,  in  giving 
the  opinion,  says:  **  We  think  it  was  properly  left  to  the  jury 
to  determine  what  was  meant  and  understood  by  the  words 
*  A.  F.,  for  the  assignees.' " 

Our  examination  of  the  cases  cited  and  other  authorities  in 
Massachusetts  leads  to  this  conclusion,  that  if  we  are  to  con- 
sider the  words  "  Zelotes  Terry,  Trustee,"  as  the  name  merely 
of  the  agent  of  the  defendants,  there  is  no  decision  in  tbat 
state  which  covers  this  case.  The  authorities  generally  recog- 
nize an  important  distinction  between  negotiable  and  non- 
negotiable  instruments,  as  to  the  admissibility  of  parol  evi- 
dence to  charge  an  unnamed  principal;  but  in  the  case  of 
express  written  contracts,  where  the  action  is  founded  directly 
upon  the  written  contract,  there  is  still  doubt  to  what  extent 
they  will  go  in  admitting  such  evidence.  We  observe  a  ten- 
dency in  the  reasoning  of  the  judges  to  place  their  decisions 
on  the  same  ground  as  the  English  judges  do,  and  we  regard 
the  decisions  in  England  upon  this  subject  as  broad  enough  to 
cover  such  a  case  as  this:  Sims  v.  Bond,  5  Barn.  &  Adol.  393; 
S.  C,  2  Nev.  &  M.  616;  Peckham  v.  Drake,  9  Mees.  &  W.  79. 

But  we  are  not  prepared  to  declare,  as  the  law  of  Massachu- 
setts, that  which  her  own  courts  have  hesitated  to  announce; 
and  we  think  the  case  can  be  considered  in  another  aspect, 
where  the  law  is  not  in  doubt. 

The  facts  presented  by  the  record  in  this  case  show  that  the 
words  "  Zelotes  Terry,  Trustee,"  signed  to  the  guaranty,  may 
mean  something  more  than  the  mere  name  of  the  agent.  In 
ordinary  cases  such  would  undoubtedly  be  the  import  of  the 
words  used. 

But  what  is  the  true  legal  or  corporate  name  of  the  defend- 
ants? Not  "  East  family  of  Shakers,"  as  we  would  commonly 
call  them;  nor  "  Brethren  and  Sisters  of  the  United  Society  of 
Believers,"  as  called  in  the  *^  Covenant";  but  as  we  have  al- 
ready stated,  it  is  the  name  of  the  person  who  is  the  trustee 
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for  the  time  being,  with  the  addition,  to  make  it  complete,  of 
tha  words  ''  Tmstee  for  the  East  family  of  Shakers,"  or  equiv- 
alent words.  The  statute,  it  is  true,  only  gives  the  name  as 
one  by  which  the  defendants  must  sue  and  be  sued;  but  it  ia 
the  proper  name  by  which  to  contract  also;  it  is  the  only  cor* 
porate  name. 

The  words  "Zelotes  Terry,  Trustee,''  being  then  an  essential 
part  and  the  main  part  of  the  corporate  name  of  the  defend* 
ants,  it  cannot  be  said  that  the  addition  of  the  word  '' trustee"' 
is  necessarily  merely  deacriptio  personss;  and  the  instrument 
in  question  being  non-negotiable,  there  is  no  difficulty  in  ad- 
mitting evidence  dehors  the  instrument,  by  parol,  to  show  that 
it  was  the  Shaker  trustee  that  was  meant,  and  that  the  guar- 
anty was  in  behalf  of  the  community,  and  that  the  name  used 
signified  the  community;  so  that,  in  language  similar  to  that 
used  by  Hubbard,  J.,  in  Paige  v.  Stoney  10  Met  160  [43  Am. 
Dec.  420],  it  might  be  left  to  the  jury  to  determine  upon  the 
evidence  what  was  meant  and  understood  by  the  words  '^Zelotea 
Terry,  Trustee";  and  if  the  jury  should  find  that  they  meant 
the  defendants  who  were  represented  by  a  lawful  trustee,  act- 
ing in  their  behalf  within  the  limits  of  his  authority,  it  would 
undoubtedly  be  sufficient  to  make  the  defendants  liable  on  the 
guaranty  in  the  second  count 

We  advise  a  new  trial  in  behalf  of  both  parties. 

In  this  opinion  the  other  judges  concurred. 


PanicxPAX.  CAimoT  Sub  or  bb  Subd  oh  KflaaruBLB  Pafbb  v  an  Name 
SOBS  HOT  Appbaa  tbbbboh:  See  note  to  Bank  He.  ▼.  Hooper,  66  Am.  Deo. 
304;  note  to  Ecu^tem  R.  R.  Co.  r,  BenediO,  66  Id.  389;  note  to  Skumm  v. 
Lorhg,  SI  Id.  75i;noUioWUBam$r.RMin$,  71  Id.  400.  la  Moroe  r.  Orteft, 
88  Id.  471,  it  IS  held  that  tiie  fact  of  agency  need  not  appear  from  dgna- 
tore,  where  one  party  signs  a  note  is  agent  for  another. 

Uhdisoumbd  Fbiscstal  mat  Sub  ob  bb  Subd  whbn,  oh  OoHTBicr 
Madb  bt  or  with  AoBifT,  Tbustbb,  etc.  :  See  note  to  Eastern  R.  R.  Co.  r. 
Benedict,  C6  Am.  Dec.  389;  SmUli  v.  PUmmer,  34  Id.  630;  note  to  WUlktmo 
r.  Bobbins,  77  Id.  400;  MerchanU'  Bank  v.  Central  Bank,  44  Id.  665. 

Parol  Evidbncb  n  Admbisiblb  to  Detkbminb  Trub  Charaotbr  of 
Instruiocnt,  where  the  signature  is  eqniTooal,  and  may  import  either  an  in- 
dividual or  a  corporate  obligation:  Kean  r.  Dame,  4tl  Am.  Dec.  182;  but  noi 
where  the  contract  is  free  from  ambigaity  on  its  face:  Rutt  ▼.  Norton,  ^ 
Id.  618. 

Adoption  or  Namb  ior  Bubihbss  Purposbs:  See  note  to  WUBamor.  J2o6» 
Hns,  77  AnL  Dec.  401. 

Nbgotiablb  Ihstruhbhts  arb  Qovbrnbd  bt  Law  ot  Plaob  where  they 
are  expressly  made  payable:  City  qf  Aurora  v.  West,  85  Am.  Dec  413. 


t>Lpl.  i^G8.J  EAtfTKKLV    v.  GUUDWIM.  237 

Lsz  Looi  OovTRAcnTs  Ctovnura  as  to  CovgntucnoH  ov  Ocnramion; 
whito  the  Ux  /bri  gorern*  m  to  the  form  of  action  or  nmodjt  See  noto  to 
IffferUmr.  Smrimderftr,  85  Am.  Deo.  695. 

Tbi  rsiNciPAX.  OASB  WAS  DismouiBHSD  from  iSTafl  t.  Brodlmrjft  40  Conik 
of  orcUiiary  agenfiy. 


Easterly  v.  Goodwin. 

[86  CONNBOriCUT,  379l] 

Dibtor's  DnoHABOB  uiTDKB  Insoltextt  Law  09  Onx  Stais  CAmrav  Qnoh 

ATB  TO  DiaOHABGB  HiM  FBOM  ClAIM  UV  CRBDITOB  WbO  D  CXIIZBr  OV 

AnoTHER  State,  notwithatanding  the  fact  that  the  debt  was  contracted 
in  the  state  where  the  diacharge  was  granted;  or  that  the  creditor  had 
obtained  judgment  on  the  debt  in  that  state. 

TnfPORABT  RssiDSNCR  ONLY  IS  Shown  bt  Facts  OV  This  Casi.  a  tem- 
porary residence  in  a  state  does  not  change  its  character  by  being  long 
continued;  and  the  fact  of  voting  in  the  state  is  not  necessarily  decisive 
of  the  character  of  the  residence. 

SuPRSMB  Coobt  ov  Errors  ov  CoNNBcricuT  KEVBR  RsYiEws  QuEflmoirs 
ov  Fact.    It  takes  them  as  they  are  found  by  the  court  below. 

Debt  on  a  judgment  recovered  in  the  state  of  California. 
There  was  notice  of  a  discharge  obtained  in  California  after  the 
judgment  was  rendered,  under  the  laws  of  that  state.  Easterly 
recovered  judgment  against  Goodwin,  in  California,  in  May, 
1858,  for  $7,044.70,  and  costs.  This  judgment  was  still  in 
force  unless  annulled  by  the  insolvent  proceedings  mentioned 
below.  The  contract  upon  which  the  judgment  was  rendered 
was  entered  into  between  the  plaintiff  and  the  defendant  in 
1856,  in  California.  It  was  an  accommodation  indorsement 
by  Easterly  for  (Joodwin  of  Goodwin's  note,  payable  in  Cali- 
fornia, but  which  was  not  paid  by  Goodwin  at  maturity,  and 
which  was  afterwards  paid  by  Easterly,  as  indorser.  Before 
and  at  the  time  when  the  contract  was  made,  and  until  after 
the  rendition  of  the  judgment,  Easterly  was  transiently  in 
California  and  Goodwin  resided  there.  In  1859  Goodwin  pro- 
cured an  insolvent's  discharge  under  the  laws  of  California 
from  all  his  debts,  including  Easterly's  claim.  This  discharge 
was  regularly  obtained  and  granted,  and  in  that  year  Good- 
win took  up  his  residence  in  Connecticut,  where  he  had  for- 
merly resided  up  to  1849.  Other  facts  are  stated  in  the  opinion. 
The  case  was  reserved  for  the  advice  of  this  court, 

C  E.  PerkinSj  for  the  plaintiff. 

Welch  and  Shipmariy  for  the  defendant. 
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By  Court,  Pare,  J.  The  case  of  Ogden  v.  Saunders^  12 
Wheat.  213,  decides  that  a  state  has  not  the  constitational 
power  to  discharge  its  citizens  by  a  bankrupt  or  insolvent  law 
from  contracts  made  with  them  by  citizens  of  other  states. 
Judge  Johnson,'in  giving  the  opinion  of  the  court  and  com- 
menting upon  the  authority  of  a  state  to  pass  bankrupt  or 
insolvent  laws,  says  that  "  as  between  citizens  of  the  same 
Btate,  a  discharge  of  a  bankrupt  is  valid  as  it  affects  posterior 
contracts;  as  against  citizens  of  other  states  it  is  invalid  as  to 
all  contracts." 

This  view  of  the  case  of  Ogden  v.  Saunders^  supra,  was  taken 
by  this  court  in  the  cases  of  Norton  v.  Cook,  9  Conn.  814  [23 
Am.  Dec.  342],  and  Anderson  v.  Wheeler,  25  Id.  603;  and  by 
the  courts  of  other  states  in  the  cases  of  Poe  v.  Duck,  5  Md.  1; 
Donnelly  v.  Corbett,  7  N.  Y.  500;  and  Whitney  v.  Whiting,  85 
N.  H.  457. 

The  principle  of  the  case  of  Ogden  v.  Saunders,  supra,  has 
been  reaffirmed  by  the  supreme  court  of  the  United  States  in 
the  recent  cases  of  Baldwin  v.  Hale,  1  Wall.  223,  and  GUman 
V.  Lockwood,  4  Id.  409,  and  may  be  regarded  as  permanently 
settled. 

The  discharge  in  this  case  was  obtained  in  California,  un- 
der the  insolvent  laws  of  that  state,  by  the  defendant,  who 
was  a  citizen  of  that  state  at  the  time  the  contract  in  question 
was  made  between  him  and  the  plaintiff  in  this  suit,  and  con- 
tinued to  be  till  after  the  discharge  in  question  was  obtained. 

The  case  finds  that  during  all  this  time  the  plaintiff  was  a 
citizen  of  the  state  of  New  York,  and  never  was  a  citizen  of 
the  state  of  California;  that  he  was  transiently  there  when  the 
contract  was  made  and  when  the  judgment  was  obtained  by 
him  against  the  defendant,  and  then  returned  to  the  state  of 
New  York,  where  his  family  resided,  and  was  there  during 
the  time  that  the  proceedings  were  pending  for  the  discharge 
of  the  defendant  in  the  state  of  California. 

From  these  facts,  it  is  evident  that  the  discharge  is  ineffect- 
ual to  extinguish  the  claim  of  the  plaintiff,  unless  other  facts 
appear  sufficient  to  take  the  case  from  the  operation  of  the 
principle  established  by  the  cases  referred  to. 

The  defendant  insists  that  the  following  facts  found  by  the 
court  render  the  condition  of  the  plaintiff  in  California  equiv- 
alent to  that  of  a  citizen,  and  sufficient  to  make  the  discharge 
effectual,  notwithstanding  the  finding  that  he  was  at  the  same 
time  a  citizen  of  the  state  of  New  York.   These  facts  are  found 
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by  the  court  as  follows:  *'  That  said  Easterly  went  to  the  state 
of  California  on  business  in  the  year  1850,  and  resided  there 
at  intervals  until  the  year  1854,  and  that  he  again  went  there 
on  business  in  1855,  and  resided  there  until  the  fall  of  1858; 
but  that  he  went  there  only  for  temporary  purposes,  and  never 
intended  to  remove  his  domicile  there  or  remain  there  perma- 
nently, but  intended  to  return  to  the  state  of  New  York  when 
the  business  was  concluded;  and  that  during  the  time  he  was 
there  he  voted  one  or  more  times  in  the  state." 

No  doubt  the  length  of  time  the  plaintiff  remained  in  Call* 
fomia,  and  his  exercise  of  the  elective  franchise  while  there, 
were  important  facts  upon  the  question  of  citizenship,  and 
unless  controlled  by  other  evidence  of  a  superior  character 
would  have  been  sufficient  to  warrant  the  court  in  finding  that 
he  was  a  citizen  of  that  state.  But  the  defendant  claims  that 
these  facts  constitute  citizenship  as  matter  of  law,  and  we  are 
referred  to  the  case  of  Shelton  v.  TiffeUj  6  How.  163,  as  sus- 
taining the  claim.  The  court  in  that  case  say:  "  On  a  change 
of  domicile  from  one  state  to  another,  citizenship  may  depend 
upon  the  intention  of  the  individual.  But  this  intention  may 
be  shown  more  satisfactorily  by  acts  than  declarations.  An 
exercise  of  the  right  of  suffrage  is  not  conclusive  on  the  sub- 
ject; but  acquiring  a  right  of  suffrage,  accompanied  by  acts 
whji^h  show  a  permanent  location  unexplained,  may  be  sufj- 
cient.  The  facts  proved  in  this  case  authorize  the  conclusion 
that  Shelton  was  a  citizen  of  Louisiana  within  the  act  of  Con- 
gress, so  as  to  give  jurisdiction  to  the  circuit  court."  The 
question  in  the  case  was  whether  the  circuit  court  had  juris- 
diction of  the  case,  and  this  depended  upon  the  citizenship  of 
the  appellant.  It  is  well  known  that  the  appellate  courts  of 
the  United  States  review  the  questions  of  fact  made  in  the 
case,  enough  to  see  whether  the  conclusions  arrived  at  by  the 
court  below  are  warranted  by  the  evidence.  In  the  case  cited, 
the  court  review  the  evidence  at  length  upon  the  question  of 
citizenship,  and  use  the  language  quoted  in  commenting  upon 
the  weight  of  the  evidence.  These  remarks  apply  with  equal 
propriety  to  the  case  of  Gassies  v.  Ballou,  6  Pet.  762,  and  that 
of  Dred  Scott,  19  How.  293,  cited  by  the  counsel  for  the  de- 
fendant. It  is  unnecessary  to  state  that  this  court  never 
leviews  questions  of  fact.  It  takes  them  as  they  are  found  by 
the  court  below.  The  cases  referred  to  do  not,  therefore,  sup- 
port the  claim. 

The  defendant  further  claims  that  there  is  a  broad  distino* 
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lion  between  a  casual  presence  in  a  state  and  that  continuous, 
Toluntary  abiding  which  constitutes  a  residence;  and  that,  in 
respect  to  the  latter,  is  is  sufficient  for  the  purposes  of  this 
case,  and  will  give  efficacy  to  the  discharge.  The  finding  of 
the*  court  is,  that  the  residence  of  the  plaintiff  in  the  state  of 
California  was  temporary,  and  that  during  the  time  it  contin- 
ued, his  domicile  and  citizenship  remained  in  another  state. 

A  temporary  residence  does  not  change  its  character  by 
lapse  of  time.  Whether  it  is  longer  or  shorter,  it  is  temporary 
«till.  It  possesses  no  elements  of  a  superior  state  which  time 
will  mature.    We  see  nothing  in  this  claim  of  the  defendant. 

The  defendant  further  insists  that  if  the  plaintiff  had  an 
extraterritorial  constitutional  immunity  in  respect  to  his  origi* 
nal  claim,  he  abandoned  and  lost  it  by  voluntarily  going  into 
the  courts  of  California  and  recovering  judgment  upon  the 
claim.  In  support  of  this  position,  he  refers  us  to  the  case  of 
Davidson  v.  Smithy  decided  in  the  United  States  district  court 
for  the  state  of  Wisconsin,  and  reported  in  1  Biss.  346;  S.  C, 
9  Am.  Law  Beg.  223.  It  is  true  that  this  case  is  in  point,  and 
the  decision  directly  in  favor  of  the  defendant.  But  it  should 
be  observed  that  the  judge,  in  giving  his  opinion,  relies  very 
much  upon  the  case  of  Parkinson  v.  ScovillCj  19  Wend.  150, 
and  does  not  notice  the  recent  cases  on  the  subject  in  which 
the  contrary  doctrine  is  held.  The  case  of  Parkinson  v.  ScO' 
mile,  supra^  was  substantially  overruled  by  the  late  case  of 
Baldmn  v.  -ffafe,  1  Wall.  223. 

The  defendant  also  refers  to  the  case  of  Ogden  v.  Saunders^  12 
Wheat.  213,  in  support  of  his  claim.  But  this  question  was  not 
involved  in  that  case,  and  although  Justice  Johnson  in  giving 
the  opinion  of  the  court  departs  from  the  case  and  expresses 
an  opinion  upon  the  question,  still  under  the  circumstances 
the  opinion  is  not  entitled  to  much  consideration.  He  says, 
alluding  to  the  case  of  Watson  v.  Bourne^  10  Mass.  337  [6 
Am.  Dec.  129]:  *'  I  have  little  doubt  that  the  court  was  wong 
in  denying  the  effect  of  a  discharge  as  against  judgments 
rendered  in  the  state  courts  where  the  party  goes  voluntarily 
and  unnecessarily  into  these  courts."  This  remark  of  the 
judge,  as  will  be  seen  upon  an  examination  of  the  case,  is 
purely  an  obiter  dictum.  On  the  other  hand,  the  cases  of  Poe 
V.  Ducky  Donnelly  v.  Corbett,  Whitney  v.  Whiting^  and  Watson 
V.  BoumCf  supray  decide  this  question  in  favor  of  the  plain- 
tiff. They  hold  that  the  extraterritorial  constitutional  im- 
munity which  exists  in  the  plaintiff  upon  the  original  contract 
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is  not  aflTected  by  a  recovery  of  the  jndgmeDt  upon  that  con- 
tract in  the  courts  of  the  state  where  it  was  made.  The  im» 
munity  of  the  contract  continues  and  inheres  in  the  judgment. 
We  think  the  weight  of  authority  is  decidedly  upon  this  side 
of  the  question. 

We  advise  the  superior  court  to  render  judgment  for  the 
plaintifif. 

In  this  opinion  the  other  judges  concurred. 

DlSCHAJiaB  UNDER  INSOLVENT  LaW8  OV  OnB  StATX,  EmCT  09  IN  AN- 
OTHER: See  Feasenden  v.  Willey,  79  Am.  Dec.  762,  note  765;  Fekh  v.  Bugbee^ 
77  Id.  203;  Peck  v.  IFMard,  62  Id.  605;  note  to  Mason  v.  WasJt,  12  Id.  141. 
Discharge  in  insolvency  does  not  affect  non-residents:  Note  to  Uplon  v.  Hub- 
Lard,  73  Id.  676.  But  as  to  effect  of  foreign  discharge  in  bankruptcy,  see 
extended  note  to  Peek  v.  BUibard,  62  Id.  611-613,  where  the  snbject  is  dis- 
cossed. 

Residencb,  CmzxNSHiP,  xra.  What  GoNsnroTBs — Tshforart  Absincb 
NOT  Sufficient  to  Ck>N8TiTUT8  Partt  Non-resident  when:  See  extended 
note  to  Frost  v,  Brisbiit,  32  Am.  Dec.  427-429;  Oilman  v.  Oilman,  83  Id.  502; 
Langdon  ▼.  Doud,  83  Id.  641,  note  644;  Inhabitants  of  Warren  v.  Inhabitants 
qf  Thamaatonf  09  Id«  69,  note  74;  extended  note  to  Pinggold  y.  Barley,  69  Id. 
111-J15;  Hairsion  r,  Hairsion,  61  Id.  530;  note  to  HaggaH  v.  Morgan,  55  Id 
356. 
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[85  CONNECnctJT,  82S.] 

Kxw  Tbial  will  not  bb  Ghantbd  for  Improper  Admission  of  Evidenck, 
where  it  is  dear  that  tlie  case  could  not  have  been  affected  by  it. 

DniLABATIONB  OF  VOLUNTART  GrANTOB,   MaDB  DURING  GrANTBB's  AbSBNCB 

and  without  his  Knowledob,  that  he  was  insolvent  when  the  deed 
was  made,  are  not  admissible  against  the  grantee  for  the  .purpose  of 
showing  the  conveyance  to  be  frandnlent  against  creditors. 

Aora  OF  OwvEBsmp  and  Declarations  of  Grantor  Rekainivo  in  Fob* 
asssiON,  Admissibilitt  of  in  Evidence. — Where  a  grantor  remains 
in  possession  and  manages  the  property  as  before,  and  the  question  is 
whether  he  is  occupying  as  owner  or  as  agent  of  the  grantee,  his  acts  of 
ownership  are  admissible  in  evidence  against  the  grantee,  and  his  decla- 
zatifons  made  in  conneetion  with  them  are  also  admissible  as  explanatory 
of  them. 

ComTBTANCB  BT  Insolvbnt,  whbn  Construcuvblt  Fbaudulent  aoainst 
GBBDiroBa  — Conveyance  by  insolvent  of  all  his  property,  or  substan- 
tially all,  in  consideration  of  love  and  affection  only,  is  constructively 
fraudulent  against  subsequent  as  well  as  existing  creditors. 

Bbbonboub  Entbt  of  Clebk  as  to  Time  fob  New  Tbial,  Effect  of.  — 
Where  a  motion  for  a  new  trial  was  taken  to  the  "next  term"  of  the 
Bupreaie  court  to  be  holden  in  the  county,  without  describing  the  term, 
and  the  next  term  was  that  of  September,  18G7,  to  which  term  alone  the 
motion  could  by  law  be  taken,  and  the  clerk  of  tlie  court  in  his  record 
Ah.  Dbc.  Vol.  XCV-16 
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bad  doMfibed  the  term  to  which  it  was  tdken  as  "the  next  torin  to  bo 
holden  on  the  second  Taesday  of  February,  1868,"  at  which  latter  term 
he  entered  the  case  on  his  docket,  it  was  held,  on  a  motion  to  strike  the 
ease  from  the  docket^  that  the  motion  for  a  new  trial  was  to  be  regarded 
as  taken  to  the  September  term,  and  the  clerk's  entry  as  an  error,  and 
that  the  case  should  be  treated  as  if  it  had  been  entered  in  the  docket  of 
the  September  term  and  properly  continued. 

Bjectment.  Plaintiff,  J.  E.  Redfield,  claimed  title  to  the 
demanded  premises  by  virtue  of  the  levy  of  an  execution  is- 
sued on  a  judgment  obtained  against  W.  J.  Buck,  the  defend- 
ant's brother,  in  1865,  on  certain  promissory  notes  made  by 
him  in  1859.  The  defendant,  Sarah  M.  Buck,  claimed  title 
under  two  quitclaim  deeds  executed  and  delivered  to  her  by 
her  brother  in  December,  1853.  It  appeared  that  the  defend- 
ant was  a  maiden  sister  of  the  grantor;  that  she  was  dependent 
upon  and  supported  by  him;  that  most  of  the  time  she  resided 
with  and  in  his  family;  that  a  more  than  ordinary  affection 
existed  between  them;  and  that  about  1834,  in  consideration 
of  love  and  affection  for  her,  and  for  the  purpose  of  making 
her  more  independent,  he  had  transferred  to  her  two  thousand 
or  three  thousand  dollars'  worth  of  stock.  She  then  believed 
him  to  be  in  easy  circumstances,  and  worth  some  fifty  thou- 
sand dollars.  She  kept  the  stock  until  1837,  when  the  grantor 
became  insolvent,  and  at  his  request  she  retransferred  the 
stock  to  him,  to  do  with  it  as  he  pleased.  Defendant  claimed 
to  have  proved  that  at  the  time  of  retransfer  it  was  understood 
between  them  that  at  some  future  time  he  would  reimburse 
her  for  the  stock;  that  this  promise  was  afterwards  renewed; 
that  the  deeds  in  question  were  executed  and  and  delivered  to 
her  for  that  purpose,  and  that  only;  and  that  the  deeds  were 
therefore  not  voluntary,  but  given  for  a  valid  and  valuable 
consideration.  The  insolvency  of  Buck  dated  from  1837. 
Verdict  for  plaintiff,  and  defendant  moved  for  a  new  trial. 
When  the  case  came  up  for  argument,  plaintiff  moved  that  it 
be  stricken  from  the  docket,  and  relied  upon  Phelps  v.  Norton^ 
35  Conn.  327.  The  grounds  of  the  motion  will  appear  from 
the  last  section  of  the  syllabus,  supra,  and  also  the  ruling  of 
the  superior  court  upon  the  point.  While  this  point  is  not  ad- 
verted to  in  the  opinion  herein,  a  new  trial  was  not  advised,  and 
we  are  to  infer  that  the  decision  of  the  lower  court  on  this 
point  was  approved.    Other  facts  are  stated  in  the  opinion. 

C  Ives  and  AUing,  in  support  of  the  motion  for  a  new  trial. 
Cvlver  and  Wilcox,  contra. 
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By  Court,  HnncAN,  C.  J.  This  was  an  action  of  disseisin, 
in  which  both  parties  claimed  title  under  William  J.  Buck, — 
the  plaintiff  by  virtue  of  the  levy  of  an  execution,  and  the  de- 
fendant under  deeds  from  him, —  and  the  question  in  the  case 
was,  whether  those  deeds  were  operative  to  convey  tne  title 
against  the  claim  of  the  plaintiff,  a  creditor  of  the  grantor. 

On  the  trial  below,  questions  in  respect  to  the  admissibility 
of  evidence  were  made  and  decided,  which  will  first  be  con- 
sidered. The  claim  of  the  plaintiff  was,  that  the  deeds  to 
Sarah  M.  Buck,  the  defendant,  from  her  brother  were  made 
without  any  valuable  consideration  therefor,  and  at  a  time 
when  he  was  largely  indebted,  and  was  in  fact  insolvent,  and 
being  entirely  voluntary,  were  void  against  his  creditors;  and 
he  claimed  to  prove  the  insolvency  of  Buck  by  his  declara- 
tions, made  in  the  absence  and  without  the  knowledge  of  his 
sister. 

We  know  of  no  principle  of  law  upon  which  t^is  evidence 
was  admitted.  Still,  as  it  was  offered  and  received  only  for 
the  purpose  of  proving  the  insolvency  of  the  maker  of  the 
deeds  at  the  time  they  were  executed,  and  was  not  claimed 
to  be  evidence  for  any  other  purpose  whatever,  and  as  this 
insolvency  at  the  time  was  abundantly  shown  by  other  evi- 
dence in  the  case,  and  was  even  expressly  admitted  by  the 
defendant,  who  testified  to  it,  and  that  she  had  no  knowledge 
that  he  possessed  any  other  property  at  the  time  the  deeds 
were  made,  we  cannot  perceive  how  the  evidence  c6uld  have 
prejudiced  her  case  in  the  estimation  of  the  jury,  and  on  this 
ground  alone  we  do  not  advise  a  new  trial  on  account  of  the 
admission  of  it. 

Again,  Buck,  the  maker  of  these  deeds  to  his  sister,  appears 
to  have  managed  the  property  after  the  deeds  were  made,  in 
the  same  manner  that  he  had  done  while  he  was  the  real  as 
well  as  the  apparent  owner  of  it;  and  to  rebut  the  defendant's 
claim  that  his  continued  management  of  it  was  in  the  capa- 
city of  agent  for  her,  and  not  as  owner  of  it,  the  plaintiff  was 
permitted  to  prove  that  in  the  year  1859  or  1860  he  claimed 
the  property  as  his  own,  and  as  such  offered  to  sell  it. 

This  claim  of  Buck  to  own  the  property,  and  his  offer  to 
sell  it  at  a  time  when,  on  the  trial,  the  defendant  claimed 
that  he  was  managing  it  as  her  agent,  but  as  the  plaintiff 
claimed  as  owner,  and  just  as  he  had  managed  it  before  the 
execution  of  the  deeds,  was  in  our  opinion  admissible  for  the 
purpose  of  proving  that  he  was  in  fact  the  owner,  notwith- 
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Btanding  tbe  deeds  to  her.  His  continued  management  showed, 
as  remarked  by  Judge  Storrs  in  Avery  v.  Clenums,  18  Conn. 
309  [46  Am.  Dee.  323],  those  acts  which  naturally  and  usu- 
ally flow  from  and  accompany  the  ownership  of  property,  and 
therefore  tend  to  evince  such  ownership.  But  the  acts  them- 
selves were  to  some  extent  equivocal,  being  equally  consistent 
with  the  defendant's  claim  of  agency,  and  the  plaintiff's  claim 
of  ownership  in  the  party  thus  managing  tbe  property.  And 
his  declarations  accompanying  his  management  were  admis- 
sible for  the  purpose  of  showing  the  character  of  it.  They 
were  therefore  proper  and  necessary  in  order  to  prove  the 
character  of  his  possession  and  management,  and  except  in 
the  immaterial  circumstance  that  the  possession  in  this  case 
was  of  real  estate,  while  in  Avery  v.  ClemonSj  supra,  it  was  of 
personal  property,  the  cases  can  hardly  be  distinguished,  and 
there  was  therefore  no  error  in  admitting  these  declarations 
in  evidence. 

But  the  charge  to  the  jury  is  objected  to.  The  plaintiff's 
claim  was,  that  as  the  deeds  to  the  defendant  were  voluntary, 
and  executed  when  the  grantor  was  largely  indebted  and  insol- 
vent, and  as  they  embraced  all  his  visible  property,  these  facts 
unexplained  were  sufficient  to  render  the  conveyances  fraud- 
ulent and  void  against  him,  a  subsequent  creditor.  The  de- 
fendant claimed  that  if  the  deeds  were  given  in  consideration 
of  love  and  affection  alone,  when  the  grauior  was  insolvent, 
and  no  seoret  trust  or  actually  .fraudulent  intent  to  defeat  future 
creditors  was  proved,  the  defeildant  would  be  entitled  to  hold 
the  property  against  the  plaintiff,  and  she  requested  the  court 
so  to  charge  the  jury.  The  court  recognized  the  plaintiff's 
claim  as  substantially  correct,  in  charging  the  jury  that  when 
conveyances  were  made  by  a  grantor  who  was  largely  indebted 
and  insolvent,  and  the  property  conveyed  was  all  or  nearly  all 
he  possessed,  and  the  conveyances  were  wholly  gratuitous  and 
without  other  consideration  than  love  and  affection,  they  were 
void  as  to  subsequent  as  well  as  to  antecedent  creditors.  The 
doctrine  of  the  charge  is,  that  a  gift  by  an  insolvent  of  all  his 
property  in  consideration  of  love  only  is  constructively  fraud- 
ulent against  creditors,  without  reference  to  the  time  when  the 
indebtedness  arises;  and  it  would  certainly  seem,  upon  general 
principles,  and  without  reference  to  decided  cases,  that  this 
must  be  so.  If  a  man  must  be  just  before  he  is  generous,  it 
clearly  ought  to  be  so.  One  largely  indebted  and  insolvent, 
who  gives  away  his  only  means  of  satisfying  in  part  the  claims 
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of  his  creditorBi  must  be  either  incapable  of  managing  hia 
affairs  and  incompetent  to  make  a  conveyance,  or  he  must  do 
it  under  some  secret  hope  or  expectation  of  benefit  to  himself 
from  the  use  of  the  property,  or  some  equiyalcnt  for  it,  after 
the  conveyance;  and  in  this  case  the  transaction  is  corruptly 
fraudulent.  That  such  a  conveyance  must  directly  tend  to 
hinder,  delay,  and  defeat  creditors  is  too  clear  for  argument. 
And  the  grantee  in  such  a  conveyance,  knowing,  as  this  grantee 
did,  the  pecuniary  condition  of  her  brother,  and  that  the  prop- 
erty conveyed  was  his  only  visible  means  of  paying  his  debts, 
must  have  received  the  deeds  as  a  merely  colorable  transfer; 
and  most  probably  would  have  conveyed  it  back  to  him  on 
request,  as  she  appears  to  have  done  with  the  manufacturing 
stock,  which  had  also  been  conveyed  to  her.  If,  then,  fraud  is 
an  inference  of  law  from  facts  and  intent,  as  was  said  in 
Pettibone  v.  Stevens^  15  Conn.  26  [38  Am.  Dec.  57],  it  would 
seem  from  the  conceded  facts  in  the  case  that  the  plaintiff 
must  recover  this  property.  It  cannot  be  necessary  to  review 
the  numerous  cases  on  this  subject.  The  remark  of  Judge 
Washington,  in  Ridgeway  v.  Underwood,  4  Wash.  C.  C.  137, 
contains  law  enough  to  dispose  of  the  case.  '^  So,"  says  he, 
'^  if  the  grantor  at  the  time  the  deed  was  made  was  indebted 
to  the  extent  of  insolvency,  or  perhaps  of  great  embarrass- 
ment, so  as  to  create  a  reasonable  presumption  of  a  fraudulent 
design,  the  deed  may  be  impeached  even  by  a  subsequent 
creditor,  unless  the  presumption  is  repelled  by  showing  that 
such  prior  debts  were  secured  by  a  provision  in  their  favor  in 
the  deed  itself." 
We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


Nkw  Trial  will  kot  bx  Qslastkd  for  Improper  ADmasiOK  of  Evidengi^ 
unless  it  has  prejudiced  the  complaining  party:  MUchell  v.  Bromberger,  90 
Am.  Dec.  550,  note  554;  Adams  v.  BlodgeU,  90  Id.  569;  Winona  etc  B.  B.  Co. 
▼.  Waldron,  88  Id.  100;  Hovey  ▼.  Chaae,  83  Id.  514. 

Acts  of  Ownership  axd  "Declakatiovs  or  Grantor  Rekainino  in  Pos- 
session, ADiciasiBiLiTT  OF  IN  Eyidengb:  See  Cfrane  y.  Letma,  80  Am.  Dea 
785;  Martin  ▼.  Uardestyy  62  Id.  773;  MeDmotU  r.  Goldsmith,  61  Id.  306;  Dar- 
Ung  ▼.  Bryant,  52  Id.  162;  ThampBon  ▼.  Jliawhmney,  52  Id.  176;  Abmy  v. 
Kingskmd,  44  Id.  491;  Ntbon  ▼.  Iveraon,  60  Id.  442,  note  449.  These  cases 
show  that  declarations  by  party  in  possession  of  property,  whether  real  or 
personal,  descriptive  or  explanatory  of  such  possession,  are  nsnally  admitted 
in  evidence  as  part  of  the  res  gesta;  but  that  his  declarations  beyond  this  are 
no  part  of  the  re»  geskB,  and  cannot  be  received  as  such.  A  witness  may 
testify  to  fact  of  ownership:  Ndmm  v.  Ivermm,  60  Id.  442.    Disdanitions  of 
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grantor  are  admiasible  as  part  of  re$  getice  against  grantee,  if  they  tend  to 
show  fraud  in  the  making  of  the  deed;  and  though  made  to  the  conveyancer 
who  prepared  the  deed,  but  not  in  the  grantee's  presence,  may  be  received 
in  a  case  where  the  grantor's  creditors  seek  to  vacate  the  deed  as  fraudu- 
lent against  them:  MelhweUY,  OoidanUh,  61  Id.  305;  OrcaU  v.  Lewis,  80  Id. 
785. 

Rbtxntiok  of  Possission  of  Pbopibtt  bt  Insolvekt  Grantor  is  Baoqr 
OF  Fraxtd,  and  the  burden  of  rebutting  this  presumption  of  fraud  is  on  himx 
OrcaU  V.  Leudi,  80  Am.  Dec.  785;  Peek  v.  Land,  46  Id.  368;  Ricfmond  v. 
Crudup,  83  Id.  164;  note  to  Eagle  v.  Eichelberger,  31  Id.  450.  That  such  pos- 
session, however,  may  be  explained,  see  Rkkmond  v.  Crudup,  83  Id.  164;  note 
to  Peek  V.  Lafid,  46  Id.  379. 

VOLUNTART  Ck>NVETANCB  IS  PRESUMED  TO  BE  FbATTDULENT  AS  TO  EziBT- 

INO  Creditors;  but  as  to  subsequent  creditors,  fraud  in  fact  must  be  estab- 
lished: See  note  to  Be{ford  v.  Crane,  84  Am.  Dec.  163;  Hutdiison  v.  Keify,  39 
Id.  250;  Savage  v.  Murj^iy,  90  Id.  733.  In  Lang  v.  Broum,  56  Id.  244,  it 
was  held  that  a  voluntary  deed  made  by  a  mother  to  her  children,  on  a  con- 
sideration of  natural  love  and  affection,  at  a  time  when  she  was  indebted  to 
the  complainant,  was  void  as  to  him.  In  Savage  v.  Murphy,  90'Id.  733,  cir- 
cumstances are  given  under  which  a  deed  by  one  in  debt  to  his  wife  and 
children  was  held  fraudulent  and  void  as  to  subsequent  creditors.  A  volun- 
tary conveyance,  fraudulent  as  to  the  grantor's  creditors  by  reason  of  his 
embarrassed  condition  at  the  time  of  conveyance,  cannot  be  upheld  because 
made  in  pursuance  of  a  promise  given  when  the  grantor  was  unembarrassed: 
Bucker  v.  Abell,  48  Id.  406. 

The  principal  case  was  cttsd  in  each  of  the  following  authorities,  and 
to  the  point  stated:  The  declarations  of  the  plaintiff,  in  an  action  against  an 
attaching  officer  for  taking  personal  property  of  the  plaintiff  as  the  property 
of  another,  are  admissible  to  control  the  inference  of  fraud  arising  from  the 
fact  that  the  property,  after  an  alleged  sale  to  the  plaintiff,  remained  in  the 
custody  of  his  son,  the  vendor;  not  as  proof  of  the  facta  alleged,  but  as  part 
of  the  rea  geetce,  and  tending  to  show  that  the  possession  and  acts  of  the  son 
were  those  of  an  agent:  Place  v.  Oould,  123  Mass.  349.  The  erroneous  ad- 
mission of  a  court  docket  in  evidence  is  no  ground  for  a  new  trial,  where  its 
admission  worked  no  prejudice  to  the  complaining  party:  Bradley  v.  Vail,  48 
Conn.  882. 


Packer  v.  Benton. 

[85  CONNSCTICUT,  848. J 

Indebitattts  Assxtmpsit  will  Lib  on  Absolute  Contract  to  Pat — Such 
Contract  is  not  Atfbcted  by  Use«op  Word  "Guarantee"  when.  — 
Where  a  person  not  before  liable  agrees  "to  pay  and  guarantee"  the 
debt  of  a  third  person,  and  as  part  of  the  arrangement  the  original  debtor 
ia  discharged  from  his  indebtedness,  the  word  "  guarantee  "  is  not  to  be 
understood  in  a  technical  sense;  the  agreement  is  an  absolute  one  to  pay, 
and  inddjitatua  assumpsU  will  lie. 

Promise,  in  Statute  of  Frauds,  to  Answer  for  Debt,  Era,  or  An- 
other Means  an  undertaking  by  a  person  not  before  liable,  for  the 
purpose  of  securing  or  performing  the  same  duty  for  which  the  party 
for  whom  the  undertaking  is  made  continues  liable. 
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Promisx  to  Answer  ior  Durr  of  Amothxb  is  wiTHZif  Statute  oi 
Fbauds  when  and  when  not. —Where  a  penon  not  before  liable 
agrees  to  pay  the  debt  of  a  third  person,  and  as  a  part  of  the  arrange* 
ment  the  original  debtor  is  discharged  from  his  indebtedness,  the  agree- 
ment is  not  within  the  statute  of  frauds.  But  it  is  otherwise  if  the 
original  debtor  continues  liable. 

Iebeletaiit  E^dencb  should  be  Excluded.  A  compromise  agreement 
signed  by  a  part  only  of  the  creditors  of  a  debtor,  including  the  plain- 
tiff in  a  subsequent  action,  snd  which  was  to  be  void  unless  signed  by  all, 
is  inadmissible  to  affect  a  different  agreement  afterwards  entered  into 
.  between  the  plaintiff  and  the  debtor. 

Oenebal  assumpsit  for  money  had  and  received.  Plaintiffs 
were  partners  under  the  name  of  E.  A.  Packer  &  Co.  Filley 
&  Co.  were  doing  buBiness  in  New  Haven,  and  on  May  18, 
1859,  were  in  failing  circumstances,  and  unable  to  pay  their 
debts  in  full.  Plaintiffs  were  their  creditors  to  the  amount  of 
$1,975.37,  and  were  the  largest  creditors  in  the  city  of  New 
York.  Benton  had  some  coal  to  sell  belonging  to  Filley  & 
Co.,  and  proposed  to  settle  matters.  So  on  June  1,  1859,  in 
pursuance  of  a  prior  understanding,  the  plaintiffs,  Filley  & 
Co.,  and  the  defendant  agreed  orally  that  Filley  &  Co.  should 
transfer  and  deliver  all  their  partnership  assets  to  the  defend- 
ant; that  the  plaintiffs  should  lend  money  enough  to  the  de- 
fendant to  enable  him  to  obtain  a  discharge  from  all  the  other 
creditors;  and  the  defendant  agreed  to  pay  off  all  the  debts 
against  Filley  &  Co.,  other  than  the  debt  of  the  plaintiffs;  to 
discharge  Filley  &  Co.  from  all  such  debts;  to  take  all  their 
partnership  assets  and  convert  the  same  into  money;  to  bor- 
row of  the  plaintiffs  money  sufficient  to  enable  him  to  pay  off 
all  the  debts  of  Filley  &  Co.  for  what  he  could  purchase  them 
for;  and  then  to  repay  to  the  plaintiffs  the  money  thus  to  be 
loaned  by  them,  together  with  seventy-five  cents  on  a  dollar 
of  their  debt,  which  the  defendant  agreed  ^'  to  pay  and  guar- 
antee "  to  the  plaintiffs,  as  well  as  a  further  sum  if  realized. 
Filley  &  Co.  did  transfer  and  deliver  to  the  defendant  all  their 
partnership  assets;  the  plaintiffs  lent  the  defendant  $1,477.80; 
and  the  defendant  bought  up  and  discharged  all  the  other 
debts  of  Filley  &  Co.,  converted  tbeir  assets  into  cash,  and 
made  sundry  payments  from  the  proceeds  to  the  plaintiffs, 
but  there  was  still  left  due  to  the  plaintiffs  the  sum  of  $569.73. 
Defendant  denied  the  claim  of  plaintiffs.  Defendant  offered 
in  evidence  a  compromise  agreement,  dated  May  18,  1859, 
signed  by  a  part  only  of  the  creditors  of  Filley  &  Co.,  iH' 
eluding  the  plaintiffs,  and  which  was  to  be  void  unless  signed 
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by  all.  The  basis  of  this  compromise  was  fifty  cents  on  the 
dollar;  and  the  defendant  asked  the  court  to  charge  the  jury 
that  if  the  defendant  ever  promised  the  plaintiffs  to  pay  them 
seventy-five  cents  on  a  dollar  of  their  debts  against  Filley  & 
Co.,  the  same  was  a  corrupt  and  fraudulent  agreement  as 
against  other  creditors  of  Filley  &  Co.,  who  signed  the  agree- 
ment, and  therefore  void.  The  court,  however,  told  the  jury 
that  they  might  leave  the  writing  out  of  consideration.  Ver- 
dict for  the  plaintiffs,  and  the  defendant  moved  for  a  new 
trial  for  errors  in  the  rulings  and  charge  of  the  court.  Other 
facts  are  stated  in  the  opinion. 

Watroua  and  RogerSy  in  support  of  the  motion. 

# 

BronaoUy  contra. 

By  Court,  Butler,  J.  It  appears  firom  the  motion  that  the 
defendant  upon  the  trial  in  the  court  below  objected  to  the 
evidence  offered  by  the  plaintiffs  to  sustain  the  action,  on 
the  ground:  1.  That  there  was  no  count  in  the  plaintiff's  dec- 
laration to  justify  such  proof;  2.  That  the  agreement  sought 
to  be  proved,  if  made,  was  void,  not  being  in  writing;  and 
3.  That  no  action  at  law  could  be  maintained  upon  such  an 
agreement,  even  if  in  writing.  The  evidence  having  been  ad- 
mitted, the  court  were  requested  to  charge  the  jury  to  the 
same  effect,  and  the  court  declined  to  charge  as  requested.  In 
thus  receiving  the  evidence  objected  to,  and  declining  to 
charge,  the  defendant  insists  that  the  court  erred.  We  think 
otherwise. 

1.  We  think,  in  the  first  place,  that  by  the  contract  as 
claimed  by  the  plaintiffs,  and  which  we  must  presume  to  have 
been  found  by  the  jury,  the  defendant  became  indebted  to  the 
plaintiffs,  by  an  assumption  of  the  debt  of  Filley  &  Co.,  to 
the  extent  of  seventy-five  cents  on  the  dollar  of  that  debt,  and 
it  is  elementary  law  that  where  a  sum  certain  is  due  on  a  sim- 
ple contract,  indebitatus  assumpsit  will  lie  to  recover  it.  It  is 
true  that  the  language  of  the  motion  in  respect  to  the  assump- 
tion claimed  is  that  "  the  defendant  then  and  there  agreed  to 
pay  and  guarantee  the  debt  to  the  plaintiffs";  but  it  is  clear 
from  the  whole  statement  of  the  contract  that  it  was  intended 
to  be  an  absolute  contract  to  pay  the  debt,  and  that  the  word 
'^  guarantee,"  as  used  in  tliat  connection,  is  not  to  be  under- 
stood in  a  technical  sense.  We  see  no  objection,  therefore,  to 
the  form  of  the  action. 

2.  And  we  think,  in  the  second  place,  that  the  evidence  was 
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properly  admitted,  and  the  contract  provable,  although  it 
rested  in  parol. 

We  have  no  dispofiition  to  relax  the  rules  of  construction 
applicable  to  the  statute  of  frauds,  or  in  any  manner  to 
weaken  that  statute.  Our  views  on  that  subject  are  fully  ex- 
pressed by  Judge  Dutton,  in  Clapp  v.  Lawtorij  31  Conn.  95; 
and  if  this  case  was,  as  claimed,  analogous  to  that,  we  should 
come  to  the  same  conclusion  in  respect  to  it.  But  this  case 
differs  essentially  from  that.  There  a  third  party  received 
the  property  of  the  debtor,  and  promised  him  generally  to  pay 
his  debts.  None  of  the  creditors  were  parties  to  the  arrange- 
ment, and  the  original  indebtedness  continued  as  before. 
Here  the  contract  was  tripartite  between  the  debtor,  a  credi- 
tor, and  a  third  person;  and  it  contemplated  the  discharge  of 
the  original  debtor,  and  a  new  obligation  by  the  third  party, 
to  the  particular  creditor.  Such  new  obligations  and  indebt- 
edness is  not  within  the  statute  of  frauds. 

In  Turner  v.  Hubbell,  2  Day,  457  [2  Am.  Dec.  115],  the  dis- 
tinguished counsel  for  the  defendant  in  error  deduced  from 
the  cases  which  had  then  occurred  under  this  branch  of  the 
statute  the  following  definition  of  the  promise  intended  by  it, 
to  wit:  '*An  undertaking  by  a  person,  not  before  liable,  for  the 
purpose  of  securing  or  performing  the  same  duty  for  which 
the  party  for  whom  the  undertaking  is  made  is  at  the  same 
time  liable";  and  it  was  adopted  by  the  court.  With  a  single 
modification,  that  definition  furnishes  as  perfect  a  test  as  has 
ever  been,  or  we  think  can  be,  devised.  The  modification  re- 
quired is  this:  In  the  case  of  Williams  v.  Leper y  3  Burr.  1866, 
the  promise  to  pay  the  debt  was  made  after  the  original  debtor 
had  been  discharged  by  reason  of  a  distress;  and  the  counsel 
in  Turner  v.  Hubbell,  supra,  seem  to  have  assumed  that  a  con- 
tract to  pay  tbe  debt  of  another  would  be  within  the  statute  of 
frauds  if  the  original  debtor  was  liable  at  the  time  the  promise 
was  made.  But  it  is  now  well  settled  that  if  the  original 
debtor  is  discharged  by  the  new  contract,  it  is  not  within  the 
statute:  See  the  cases  cited  by  Judge  Dutton  in  his  revision 
of  Swift's  Digest,  page  248.  The  foregoing  definition  may  be 
modified,  therefore,  so  as  to  read:  '*An  undertaking  by  a  per- 
son not  before  liable,  for  the  purpose  of  securing  or  performing 
the  same  duty  for  which  the  party  for  whom  the  undertaking 
is  made,  continues  liable."  Applying  this  test  to  the  case  in 
hand,  it  is  obvious  that  the  objection  of  the  defendant  ought 
not  to  prevail. 
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It  was  the  purpose  and  e£fect  of  the  tripartite  contract  in 
question  to  discharge  the  original  debtors  in  consideration  of 
their  giving  up  their  property  to  the  defendant,  as  well  as  to 
onerate  the  defendant,  in  consideration  of  that  discharge,  the 
assent  of  the  plaintiff  to  the  delivery  of  the  property  to  the 
defendant,  and  of  his  agreement  to  loan  the  funds  necessary 
to  enable  the  defendant  to  purchase  the  debts  and  carry  out 
his  speculation.  As  the  original  debtors  did  not  continue 
liable,  an  essential  element  of  the  test  was  wanting,  and  the 
contract  was  not  within  the  statute. 

3.  And  we  also  think  that  tbe  court  did  right  in  excluding 
the  paper  offered  from  the  consideration  of  the  jury.  It  was 
of  no  importance  in  respect  to  the  issue  between  the  parties. 
It  was  confessedly  an  inoperative  paper,  and  did  not  bind  the 
plaintiffs,  because  not  signed  by  all  the  creditors.  Nor  did  it 
tend  to  prove  any  fact  material  to  the  issue  between  them. 
The  agreement  between  them,  whether  intending  to  make  the 
defendant  a  principal  and  substitute  debtor,  as  the  plaintiffs 
claimed,  or  whether  it  constituted  the  defendant  the  agent  of 
the  plaintiffs,  as  he  claimed,  was  made  without  reference  to 
the  paper,  and  with  knowledge  that  it  was  inoperative.  Hav- 
ing no  connection  with  the  agreement  as  inducement,  consid- 
eration, or  subject-matter,  it  had  no  connection  with  or  bearing 
upon  the  case.  And  being  an  inoperative  paper,  no  fraud 
affecting  the  subsequent  agreement  between  the  parties  could 
be  predicated  upon  it.  It  was  therefore  properly  withdrawn 
from  the  consideration  of  the  jury,  as  tending  to  confuse  and 
mislead  them. 

A  new  trial  must  be  denied. 

In  this  opinion  the  other  judges  concurred. 


iNDBBITATaS  AsSUlfPSFT  WILL  LdB  ON  AbSOLDTB  CSoNTRAOT  VOR  StTM  ObR- 

TAIN:  Reende's  Ex*r  v.  Reeside,  88  Am.  Deo.  603;    Walker  v.  Brxnm,  81  Id. 
287;  FulUr  v.  Duretiy  76  Id.  318. 

Promise  to  Pay  Another's  Debt  must  bb  xn  WRimro  whbn:  See  Far- 
ley  V.  Cleveland^  15  Am.  Dec.  387;  note  to  Kelson  v.  BoyrUon,  37  Id.  153; 
Warren  v.  Smithy  76  Id.  115,  note  117;  extended  note  ir^ra. 

Promise  to  Pat  Another's  Debt,  whbn  not  wtthin  Statute  o#  Frauds: 
See  Farley  v.  CleveUmd,  15  Am.  Dec.  387;  note  to  NeUon  v.  Baynton,  37  Id. 
153;  Tindal  v.  TouelAerry,  49  Id.  637;  note  to  Fish  v.  Thomaa,  66  Id.  350; 
Spooner  ▼.  Dunn,  63  Id.  414;  Andre  ▼.  Bodman,  71  Id.  628,  note  635;  ex- 
tended note  it^ra. 

Irrblbvant  and  Immaterial  Tbbtimont  should  bb  Ezoludbd:  Boveff 
r.  Ohaeet  83  Am.  Deo.  614;  bat  iti  introdnotion  in  not  ground  for  setting  aside 
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a  verdiot  and  graatiiig  a  new  trial,  unless  it  has  prejudiced  the  complaining 
party:  Winona  tie  R,  R.  Co.  v.  Watdrtm^  88  Id.  100;  AdamM  v.  BlodgfU,  90 
Id.  669. 

The  principal  cask  was  bilisd  upon  in  CMdleif  v.  Sumner,  43  Conn.  16; 
PraU*s  Appeal,  41  Id.  196.  These  cases  were  "  undertakings  by  a  person  not 
before  liable,  for  the  purpose  of  securiog  or  performing  the  same  duty  for 
which  the  party  for  whom  the  undertaking  was  made  continued  liable,"  and 
therefore  within  the  statute  of  frauds:  See  ir\frd. 

What  Cases  Fall  withim  and  What  without  Rule  Requirimo  Prom- 
isEa  TO  Answer  for  Debt  of  Another  to  be  in  Writing;  and  Showing 
What  Promises,  though  to  Pat  Something  for  Another  Person,  are 
nevertheless  Original  Promises.  —  The  question  as  to  what  oral  promises 
are  now  within  the  statute  of  frauds  has  been  complicated  by  a  vast  number 
of  decisions  which  it  is  a  hopeless  task  to  reconcile.  The  question  is  not  new. 
It  is  old  and  vexatious.  The  English  authorities  are  hopelessly  in  conflict, 
and  those  of  the  American  courts  are  in  the  same  condition,  and  it  can  scarcely 
be  said  that  any  construction  of  this  section  of  the  statute  of  frauds  is  settled 
law.  This  is  one  of  the  most  difficult  questions  known  to  the  law,  and  has 
probably  given  birth  to  more  nice  and  shadowy  distinctions  than  any  other 
legal  question  extant.  Several  attempts  have  been  made  by  learned  judges 
to  classify  the  cases  on  this  section  of  the  statute  of  frauds,  and  to  draw  from 
them  a  rule  that  might  be  a  guide  to  future  decisions,  but  no  classification 
yet  made  has  put  the  question  at  rest.  To  know  what  has  been  done  in  at- 
tempting to  reduce  the  cases  to  a  system,  see  the  opinion  of  Shaw,  C.  J.,  in 
Nelson  v.  BoynUm,  3  Met.  396;  S.  C,  37  Am.  Deo.  148;  of  Comstock,  C.  J., 
in  MaUory  v.  OiUeU,  21  N.  Y.  412;  of  Sill,  J.,  in  Kingsley  v.  Balconu,  4  Barb. 
131;  of  Gray,  J.,  in  Furbish  v.  Qoodnow,  98  Mass.  297;  of  Poland,  C.  J.,  in 
Fullam  V.  Adams,  37  Vt.  391;  of  Kent,  C.  J.,  in  Leonard  v.  Vredenburgh,  8 
Johns.  29;  S.  C,  5  Am.  Dec.  317;  of  Savage,  C.  J.,  in  Farley  v.  Cleveland, 
4  Cow.  432;  S.  C,  15  Am.  Dec.  387;  and  the  essay  of  Judge  Redfield  upon 
the  case  of  Fullam  v.  Adams,  supra,  published  in  4  Am.  Law  Reg.,  N.  S., 
473-478.  -    . 

Citations  of  Cases  within  and  wrrHonr  Statute.  — The  following  are 
some  of  the  later  cases  held  to  be  within  the  statute  of  frauds,  many  of  which 
are  not  classified  below:  Thtmer  v.  HvbbeU,  2  Day,  457;  S.  C,  2  Am.  Deo. 
115;  Leonard  v.  Vredenburgh,  8  Johns.  29;  S.  C,  5  Am.  Dec.  317;  Nixon  v. 
Vanfase,  5  K.  J.  L.  491;  S.  C,  8  Am.  Deo.  618;  Farley  v.  Cleveland,  4  Cow. 
432;  S.  C,  15  Am.  Dec.  387,  note  393;  Nelson  v.  Boynton,  3  Met  396;  S.  C, 
37  Am.  Rep.  148;  Allshouse  v.  Ramsay,  6  Whart.  331;  S.  C,  37  Am.  Dec.  417; 
Doyle  V.  White,  26  Me.  341;  S.  C,  45  Am.  Dec.  110;  CarvUle  v.  Crane,  5  Hill, 
483;  S.  C,  40  Am.  Dec.  364;  Durham  v.  Arledge,  1  Strob.  5;  S.  C,  47  Am. 
Dec.  544;  Loonie  v.  Hogan,  9  N.  Y.  435;  S.  C,  61  Am.  Dec.  683;  Wicker- 
sJtam  V.  Orr,  9  Iowa,  253;  S.  C,  74  Am.  Dec.  348;  StewaH  v.  Campbell,  58 
Me.  439;  S.  C,  4  Am.  Rep.  296;  Ames  v.  Foster,  106  Mass.  400;  S.  C,  8  Am. 
Rep.  343;  HunUr  v.  Randall,  62  Me.  423;  S.  C,  16  Am.  Rep.  490;  Belknap 
V.  Bender,  75  N.  Y.  446;  S.  C.,  31  Am  Rep.  476;  collected  cases  digested  in 
extended  note  to  Muller  v.  Riviere,  46  Am.  Rep.  300-302;  BeasUn  v.  ffen- 
drickson,  44  Md.  609;  S.  C,  2  Law  &  Eq.  Rep.  564;  Rose  v.  O'Linn,  10  Neb. 
364;  S.  C,  6  N.  W.  Rep.  430;  BaUs  v.  Donnelly,  57  Mich.  521;  S.  C,  24  N.  W. 
Rep.  788;  Shoch  v.  McLane,  29  Id.  76;  Morrissey  v.  Rinsey,  16  Neb.  17;  Dti- 
ratd  V.  JZfen,  48  Vt.  58;  Vaughn  v.  Smith,  65  Iowa,  579;  Stiidley  v.  Barih,  54 
Mich.  6;  Toumeend  v.  L(mg,  77  Pa.  St.  143;  PraU^s  Appeal,  41  Conn.  191; 
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Oridley  ▼.  Sumner,  43  Id.  14;  Frame  v.  August,  88  DL  424;  Simjmh  v.  Hall, 
47  Cknm.  417;  BhcheU  v.  Neaater,  36  Ohio  St.  331;  EstceU  qf  HoOowtmOi,  13 
Phila.  217;  Stratum  v.  iJtV;  134  Mass.  27. 

The  following  are  some  of  the  later  cases  held  not  to  be  within  the  statute 
of  frauds,  many  of  which  are  not  classified  below:  Leonard  v.  Vredenburgh, 
8  Johns.  29;  S.  C,  6  Am.  Dec.  317,  note  321-325;  Barka-  v.  Bucklin,  2  Denio^ 
45;  S.  C,  43  Am.  Dec  726;  Durliam  v.  Arledge,  1  Strob.  5;  S.  C,  47  Am. 
Dec  544;  note  to  Wallace  v.  Wortham,  67  Id.  198;  JJaynea  v.  Nice,  100  Mass. 
327;  S.  C,  1  Am.  Rep.  109;  Putnam  v.  Famham,  27  Wis.  187;  S.  C,  9  Am. 
Rep.  459;  Conradt  v.  Sullivan,  45  Iixd.  180;  S.  C,  15  Am.  Rep.  2G1;  Tourn- 
send  V.  Long,  77  Pa.  St.  143;  S.  C,  18  Am.  Rep.  438;  BcOows  v.  5oM?fe«,  57 
Vt.  1G4;  S.  C,  52  Am.  Rep.  118;  collected  cases  digested  in  note  to  MulUr 
y.  Rmere,  46  Am.  Rep.  296-300;  Kolui  v.  First  Nat,  Bank,  15  Kan.  428; 
Hale  V.  Stuart,  76  Mo.  20;  Evans  v.  Mason,  6  Rep.  732;  Mcincke  v.  /Ixifc,  55 
Wis.  427;  S.  C,  15  Rep.  95;  Poole  v.  Hintrager,  60  Iowa,  180;  S.  C, 
14  N.  W.  Rep.  223;  Clay  v.  Tyson,  26  Id.  240,  note  242;  AbboU  v.  Hasli,  29 
Id.  65;  Z)anie;  v.  Bobinson,  33  Id.  497;  LercJi  v.  (?aZ^i/|>,  67  Cal.  595;  Clay 
V.  Tyson,  19  Neb.  530;  T^crfer*  v.  Lambom,  43  Ohio  St.  144;  iSmar/  v.  Smart, 
97  N.  Y.  559;  Morgan  v.  Woodruff,  12  Daly,  207;  Abel  v.  IKiWcr,  9  Lea,  453; 
SuUverland  v.  Cai^ter,  52  Mich.  151;  ^a»^  v.  BaUey,  56  Vt  398;  Oreen  v. 
RandaU,  51  Id.  67;  Estabrooh  v.  Oebliart,  32  Ohio  St.  415;  i/oor«  v.  ^S^omzA  2 
Lea,  543;  /TorTe  v.  Bailey,  58  Wis.  434;  Merriman  v.  ifcifanttf,  102  Pa.  St. 
102;  Cock  V.  Moore,  18  Hun,  31;  Baymer  v.  Sim,  2  Har.  &  McH.  451;  S.  C, 
1  Am.  Dec  379;  De  Walt  v.  HartzeU,  1  (Jal.  601. 

Collateral  and  Original  Undertakings.  —  One  principle  running 
through  the  cases  is  that  a  collateral  undertaki^  to  answer  for  the  debt, 
etc.,  of  another  is  within  the  statute,  and  that  an  original  undertaking  is 
not;  but  in  many  of  the  reported  cases  the  question  as  to  whether  the  oral 
agreement  is  within  the  statute  is  disposed  of  by  saying  that  the  promise  is 
collateral  or  original,  as  the  case  may  be,  without  stating  the  grounds  upon 
which  this  conclusion  is  based;  though  the  question  in  the  case  seems  to  be^ 
what  is  a  collateral  and  what  an  original  contract.  The  best  explanation 
of  these  terms  is  probably  found  in  the  decision  rendered  by  Shaw,  C.  J.,  in 
Nelson  ▼.  Boynton,  3  Met.  396;  S.  C,  37  Am.  Dec.  148;  and  by  the  same 
learned  judge  in  Stone  v.  Walker,  13  Gray,  615.  The  words  "  collateral "  or 
'*  original "  promise  do  not  occur  in  the  statute  of  frauds;  and  have  been  in- 
troduced by  courts  to  escplain  its  objects,  and  expound  its  true  interpretation: 
Id.  If  the  promise  is  made  by  one  in  his  own  name  to  pay  for  goods  or 
money  delivered  to,  or  services  done  for  another,  that  is  original;  it  is  his 
own  contract  on  good  consideration,  is  called  original,  and  is  binding  on  him 
without  writing.  But  if  the  language  is,  "  Let  him  have  money  or  goods,  or 
do  service  for  him,  and  I  will  see  you  paid,"  or  ''  I  promise  you  that  he  will 
pay,'*  or  "If  he  do  not  pay  I  will," — this  is  collateral,  and  though  made  on 
good  consideration,  it  is  void  by  the  statute  ":  Stone  v.  Walker,  13  Gray,  615; 
Baldwin  v.  Hiers,  73  Ga.  739;  Clayv,  Walton,  9  Cal.  334;  D*Wolfy,  Babaud, 
1  Pet.  476;  Aldricli  v.  Jewell,  12  Vt.  125;  S.  C,  36  Am.  Dec  330.  "If  A 
agree  to  advance  B  a  sum  of  money  for  which  B  is  to  be  answerable,  but  at 
the  same  time  it  is  expressly  upon  the  understanding  that  C  will  do  some  act 
fox  the  security  of  A,  and  enter  into  an  agreement  with  A  for  that  purxK>se, 
it  would  scarcely  seem  a  case  of  a  mere  collateral  undertaking,  but  rather  a 
trilateral  contract.  The  contract  of  B  to  repay  the  money  is  not  coincident 
with  nor  the  same  contract  with  C  to  do  the  act.  Each  is  an  original  prom- 
ise, though  the  one  may  be  deemed  subsidiaiy  or  secondary  to  the  other. 
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The  original  consideratioii  flows  from  A,  not  solelj  upon  the  promise  of  B  or 
€,  but  upon  the  promise  of  both,  diveno  intmia,  and  each  becomes  liable  to  A, 
not  upon  a  joint  but  a  several  original  undertaking.  Each  is  a  direct^  origi- 
nal promise,  founded  upon  the  same  consideration:  UWolfy.  Rohaud^  1  Pet. 
€00.  So  "  if  A  says  to  B,  Pay  so  much  ihoney  to  C  and  I  will  repay  it  to  you, 
it  is  an  original  independent  promise;  and  if  the  money  Ib  paid  upon  the  faith 
of  it,  it  has  always  been  deemed  an  obligatory  contract,  even  though  it  be  by 
parol;  because  there  is  an  original  consideration  moving  between  the  imme- 
diate parties  to  the  contract ":  TWiu&y  v.  SttmrcUl,  2  Id.  282.  An  original 
undertaking  is  created,  and  no  writing  is  necessary,  where  a  creditor  gives  up 
a  demand  on  a  debtor  in  consideration  of  a  promise  by  the  defendant  to  pay 
the  debt;  but  there  must  be  an  extinguishment  of  the  first  debt  as  a  con- 
sideration for  the  new  promise:  Andre  v.  Bodmant  13  Md.  241;  S.  C,  71  Am. 
Dec.  628,  note  635.  A  promise  by  a  third  person  to  assume  and  pay  a  sum 
due  to  a  creditor  in  consideration  of  the  discharge  of  the  original  debtor,  ac- 
companied or  followed  by  such  absolute  discharge,  is  an  original  and  not  a 
collateral  promise,  founded  on  a  sufficient  consideration,  and  need  not  be  in 
writing:  WhUUmort  v.  Weniworth,  76  Me.  20;  see  it^frcL  So  the  substitution 
of  one  debtor  for  another  is  founded  on  an  original  undertaking,  and  not 
upon  a  collateral  one;  and  performance  may  be  enforced  as  between  the  new 
parties,  no  matter  what  equities  may  have  existed  between  the  primary 
parties:  Edenfidd  v.  Canadayf  60  Ga.  456,  and  cases  there  cited.  A  promise 
to  pay  the  debt  of  another,  or  to  dear  his  mortgage,  as  a  part  of  the  oonsider- 
ation  of  property  purchased,  is  an  original  promise  and  need  not  be  ia  writ- 
ing: Ckypper  v.  Polaad,  12  Neb.  69;  S.  C,  10  N.  W.  B«p.  538;  FollanAee  v. 
Johnson,  28  Minn.  311;  Stariha  v.  Greenwood,  28  Id.  521;  S.  C,  11  K.  W.  Rep. 
76;  Oreen  v.  RcmdaU,  51  Vt.  67;  'Morrison  v.  Bogue,  49  Iowa,  574.  In  the 
absence  of  words  or  circumstances  showing  a  contrary  intent,  the  words  "  we 
will  see  the  articles  paid  for,"  or  equivalent  words,  import  a  collateral  under- 
taking, and  are  within  the  statute:  Woffner  v.  HaUack,  3  Col.  176.  Where 
the  consideration  of  a  defendant's  undertaking  or  promise  is  for  money  or 
property  to  be  furnished  to  or  received  by  a  third  person,  if  the  transaction 
be  such  that  the  third  person  remains  responsible  to  the  person  who  furnishes 
him  with  such  money  or  property,  or  from  whom  the  consideration  proceeds, 
such  promise  or  undertaking  is  collateral,  and  under  the  statute  of  frauds 
will  not  bind  the  defendant  unless  it  be  in  writing:  Radd^r,  PoundtUme, 
23  W.  Va.  731. 

Collateral  Prohisu  asb  wtthin  Statdtb  of  FRAUixi,  aitd  to  bb  Valid, 
jtUBT  Bx  IN  Writing:  Moody  v.  WUey,  13  Rep.  13;  Power  v.  Bankin,  114  HI. 
52;  ThtUcker  v.  RoehweU,  4  CoL  375;  C7o2e  v.  ffutehimon,  26  K.  W.  Rep.  319; 
Towttsend  v.  Long,  77  Pa.  St.  143;  Bose  v.  O'Linn,  10  Neb.  364;  S.  C,  10 
Rep.  534;  BadcUffv.  PoundtUone,  23  W.  Va.  724,  a  case  brought  by  a  creditor 
of  the  husband  against  the  husband  and  wife  to  charge  the  estate  of  the  wife 
with  her  husband's  debt  upon  her  promise  to  pay  the  same;  HiU  v.  Frost,  59 
Tex.  25;  Mead  v.  WcOson,  57  Vt.  426,  a  case  of  prospective  guaranty;  Clay 
V.  WaUon,  9  Cal.  329.  Thus,  if  two  persons  go  with  each  other  to  an  attor- 
ney to  engage  his  services  in  defense  of  one  of  them  on  a  criminal  prosecu- 
tion, prima  fadt  that  one  is  alone  primarily  responsible,  and  the  liability  of 
the  other  is  within  the  statute  of  frauds,  unless  there  was  an  original  express 
promise  on  his  part  to  pay  for  the  servioee:  8Ume  v.  Walker,  13  Gray,  613. 
A  personal  judgment  oaanoi  be  rendered  against  the  owner  of  a  house  for 
material  furnished  in  its  oonstruotioa  upon  the  credit  of  the  contractor, 
Although  tha  owaar  may  have  mlMequantly  promised  to  see  them  paid 
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for;  sach  a  promise  is  merely  a  collateral  verbal  one,  and  not  enforceable: 
Famham  ▼.  Dans,  9  Atl.  Bep.  725;  see  Cfay  v.  Walton,  9  Gal.  329.  An  oral 
a^^reement  made  with  attorneys  employed  to  proeecnte  suits  by  a  Tillage  to 
pay  the  costs  and  expenses  of  such  attorneys  in  case  of  their  inability  to  col- 
lect them  from  the  village,  which  at  the  time  is  under  preliminary  injunction 
enjoining  it  from  paying  for  such  pitMOCutions,  is  void,  as  being  a  collateral 
pronuse  within  the  statute  of  frauds:  Hooker  v.  RuaoeH,  30  K.  W.  Rep.  358. 
Where  the  undertaking  of  a  third  party  is  to  further  secure  the  payment  of 
a  debt  already  created  between  the  regular  partieq  to  a  n^otiable  note,  it  is 
a  collateral  contract,  within  the  statute  of  frauds,  requiring  a  writing  to 
prove  it,  and  a  consideration  to  support  it:  JEToycIen  v.  Weldon,  43  K.  J.  L. 
128;  S.  C,  12  Bep.  305.  For  other  illustrations  of  collateral  promises,  see 
In  re  Tozer,  46  Mich.  299;  Bailey  v.  Freeman,  6  Am.  Dec.  371;  Skinner  v. 
Conani,  21  Id.  554;  Anderaony.  Davis,  31  Id.  612,  note  614;  Nelson  v.  Boyn- 
ton,  37  Id.  148,  note  153;  Taylor  v.  Drahe^  53  Id.  680;  Moses  v.  Norton,  58 
Id.  738;  note  to  BeOe  v.  Dudley,  59  Id.  345;  Dt^foU  v.  Gorman,  6G  Id.  543; 
Van  Doren  v.  Tjader,  90  Id.  498,  601;  collected  cases  digested  in  note  to 
MuUer  v.  Biviere,  46  Am.  Hep.  300-302,  and  other  cases  cited  at  the  beginning 
of  this  note,  as  being  within  the  statute.  To  make  a  promise  of  a  party  to 
pay  the  debt  of  another  binding,  it  must  be  in  writing:  Frame  v.  August,  88 
HI.  424;  Bupper.  Edwards,  52  Mich.  411;  S.  C,  18  N.  W.  Rep.  193;  Inger- 
soil  V.  Baker,  41  Mich.  48;  ^ontne  v.  Denniston,  41  Id.  292;  Clement's  Appeal, 
52  Conn.  464;  Luce  v.  ZeUe,  53  Cal.  54;  AcUey  v.  Parmenter,  31  Hun,  476; 
Wagner  v.  Halladc,  3  Col  176;  HiU  v.  Frost,  59  Tex.  25;  Eckman  v.  Brash, 
20  Fla.  763;  Dee  v.  Dawns,  57  Iowa,  589;  S.  C,  11  N.  W.  Eep.  2;  Richard- 
son V.  Bobbins,  124  Mass.  105;  Shaaber  v.  Bushong,  17  Rep.  697;  Preston  v. 
Toung,  46  Mich.  148;  S.  C,  41  Am.  Rep.  148;  Barker  v.  BuckUn,  43  Am. 
Dec.  726,  note  739;  Taylor  v.  Drake,  53  Id.  680;  Wairen  v.  Smith,  76  Id. 
115;  note  to  Lookout  Mountain  B,  B.  Co.  v.  Houston,  2  S.  W.  Rep.  37.  Thus 
a  promise  to  execute  a  note  as  surety  for  another:  Dee  v.  Downs,  57  Iowa, 
589;  or  a  naked  promise  by  the  assignee  of  a  note  .taken  for  collection  to  pay 
the  debt  of  the  assignor:  Frame  v.  August,  88  HI.  424;  or  a  promise  to  pay  a 
note  out  of  money  belonging  to  the  maker  which  might  be  in  the  hands  of 
the  promisor  at  the  maturity  of  the  note,  and  if  that  fund  was  insufGicient, 
that  the  firm  of  which  the  promisor  was  a  member  would  pay  the  same: 
Shaaber  v.  Bushong,  105  Pa.  St.  514;  S.  C,  17  Rep.  697;  or  a  promise  by  an 
employer  to  pay  the  debt  of  an  employee  to  a  party  to  whom  he  ia  indebted, 
at-  the  end  of  sixty  days,  if  the  employee  worked  so  long  under  his  contract, 
which  bound  him  to  work  for  a  longer  period,  the  creditor  not  releasing  his 
claim  against  the  employee,  or  giving  him  an  extension  of  time  for  payment: 
WiUard  v.  Boshard,  32  N.  W.  Rep.  538,  —  is  within  the  statute  of  frauds,  and 
must  be  in  writing;  for  a  parol  contract  to  answer  for  the  debt  of  another  is 
void:  Luce  v.  Zeile,  53  Cal.  54;  IngersoU  v.  Baker,  41  Mich.  48;  Bonine  v. 
Denniston,  41  Id.  292.  And  all  promises  to  answer  for  the  debt  or  default 
of  a  third  person  must  be  in  writing,  whether  the  promise  be  made  before, 
at  the  time,  or  after  the  debt  or  liability  is  created:  Wagner  v.  HaUack,  3 
Col.  176;  Clay  v.  WaUon,  9  CaL  334.  The  writing  must  also  be  signed  by 
the  party  to  be  charged:  Eckman  v.  Brash,  20  Fla.  763;  Buppe  v.  Edwards, 
52  Mich.  411;  S.  C,  18  N.  W.  Bep.  193;  or  his  duly  authorized  agent:  See 
case  last  cited.  And  such  promises  must  be  founded  upon  a  consideration 
passing  from  the  promisee,  or  based  upon  a  contract  between  the  promisof 
and  the  original  debtor:  Frame  v.  August,  88  HL  424;  EMI  v.  Frost,  59  Tez. 
25;  and  the  consideration  must  be  expressed  in  the  writing:  Barker  v.  Budb- 
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Un,  2  DeoiOf  46;  S.  C,  i3  Am.  Deo.  726;  bat  see  h^fircu  A  wntten  under- 
taking to  answer  for  the  debt  of  another  must  show  the  terms  of  the  contract, 
either  in  itself  or  by  reference  to  something  else,  without  a  resort  to  parol 
evidence:  Eckman  v.  JSnuA,  20  Fla.  763;  HaU  v.  SmOt,  U  Mich.  494. 

Original  Promisb  to  Pat  Ahothkr'b  Debt  is  not  within  Statdtb  ov 
Fbauds,  and  if  f onnded  on  a  Talnable  consideration  received  by  the  prom- 
isor, is  good  and  valid,  though  not  in  writing:  Pcwer  v.  Rankin^  114  HI.  62; 
Oraham  v.  MoMm^  17  HL  App.  399;  Stone  v.  Waiker,  13  Gray,  616;  Clajfr. 
fToAofi,  9  CaL  334;  Thatcher  y,  Rockwell,  ^  Id.  91b;  IFeft  v.  O'Haro,  66  Wis. 
649;  D"Wo{fv.  Ikiaud,  1  Pet.  476;  Toumdejf  v.  Sumratt,  2  Id.  170;  Bmenon 
V.  SlaUr,  22  How.  28.  Thus  if,  npon  the  close  of  a  partnership,  one  partner 
takes  to  his  own  nse  a  portion  of  the  assets,  whether  cboses  in  action  or  any- 
thing else,  on  an  oral  agreement  to  account  to  his  copartners  for  a  definite 
share,  it  is  a  separate  and  direct  agreement,  on  a  new  consideration,  and  not 
within  the  statute:  Conger  v.  CoUon,  37  Ark.  286.  An  oral  promise  to  pay 
the  debt  of  another  out  of  his  property,  placed  in  the  hands  of  the  promisor 
for  that  purpose,  is  not  within  the  statute:  MoBony.  WUeon,  81  N.  C.  61; 
S.  C,  37  Am.  Bep.  612.  An  oral  promise  to  pay  the  debt  of  a  minor  is  not 
within  the  sUtute:  King  v.  SumrmU,  73  Ind.  312;  S.  C,  38  Am.  Hep.  146; 
and  an  oral  guaranty  of  the  genuineness  of  a  note  and  the  liability  of  the 
maker  to  pay  it,  made  by  the  holder  upon  a  transfer  of  it  for  value,  is  valid: 
Id.;  Milka  v.  Rich,  80  K.  Y.  269;  S.  C,  36  Am.  Rep.  616;  Eagle  Mowing  etc 
Co,  V.  ShaUuek,  63  Wis.  466;  S.  C,  40  Am.  Rep.  780;  contra:  Dows  v.  Swett, 
134  Mass.  140,  holding  it  to  be  within  the  statute,  even  if  the  principal 
object  of  the  transaction  is  the  payment  of  the  guarantor's  own  debt:  See 
ij{fra.  So  with  an  agreement  by  an  administrator  to  submit  a  probate  mat- 
ter to  arbitration:  HoldeiHxntgh  v.  TVrpin,  76  Ind.  84;  S.  C,  39  Am.  Rep. 
124.  A  verbal  promise  or  agreement  to  pay  the  debts  contracted  by  a  rail- 
road company  and  its  contractors  in  constructing  a  part  of  the  road,  in  con- 
sideration of  the  cancellation  of  the  original  contract  and  the  letting  to  the 
promisors  of  a  new  contract  for  the  construction,  is  a  new  and  original  under- 
taking upon  a  valid  consideration,  passing  at  the  time,  and  is  not  within  the 
statute:  Lookout  Mountain  R.  R,  Co.  v.  Houston,  2  S.  W.  Rep.  36,  note  37. 
So  where  contractors  to  build  a  railroad  agreed  with  merchants  to  pay 
orders  and  time-checks  issued  by  a  subcontractor  to  his  employees,  and 
upon  the  faith  of  this  agreement,  and  giving  credit  exclusively  to  the  con- 
tractors, the  merchants  accepted  and  received  such  orders  and  time-checks 
in  exchange  for  goods,  it  was  held  that  the  promise  of  the  contractors  was 
not  within  the  statute:  West  v.  O'Hara,  66  Wis.  646;  S.  C,  13  N.  W.  Rep. 
894. 

So  where  a  firm  of  lumbermen,  who  had  made  a  logging  contract,  wrote  to 
the  jobber  with  whom  it  was  made  that  he  might  say  to  his  men,  and  show 
them  a  letter  containing  the  statement,  ''that  we  here  agree  to  pay  every 
man  in  your  employ  to  the  last  dollar  that  may  be  due  him,  that  stays  by  you 
until  you  put  in  your  logs, "—  it  was  held  that  this  was  a  promise  made  directly 
to  the  employees;  that  the  firm  made  the  jobber  their  agent  to  bring  it  to  their 
notice;  that  any  of  the  workmen  who  accepted  its  terms  by  sawing,  unless 
sooner  discharged,  until  the  logs  were  put  in,  could  maintain  an  action  upon 
it  against  the  firm  for  so  much  of  their  wages  as  had  fallen  due  before  the 
date  of  the  letter  as  well  as  for  what  fell  due  afterwards;  and  that  after  its 
date  the  jobber  could  increase  the  pay  of  the  workmen,  and  represented  the 
firm  for  that  purpose:  Toohqfr,  Comstock,  4&  liSictu  603;  8.  0.,8N.  W.  Rep. 
664.    Where^  after  three  vints  made  by  a  physician  to  a  son-in^Uw  of  the 
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defendant,  the  latter  undertook  to  be  responsible  for  the  payment  for  the  ser- 
vices of  the  former,  and  services  were  sabsequently  rendered  onder  this 
promise,  it  was  held  that  the  defendant's  promise  was  an  original  undertak- 
ing 83  to  the  subsequent  visits,  and  that  he  was  liable  for  tiie  reasonable  value 
of  such  services,  but  not  for  services  rendered  before  his  undertaking:  King 
V.  Edmision,  88  111.  257.  SSo  where  plaintifF,  as  purchaser  of  real  estate,  exe- 
cuted to  his  grantor  a  purchase-money  mortgage,  and  defendant  held  a  prior 
mortgage  upon  the  same  premises  executed  by  the  grantor,  there  being  also 
another  mortgage  held  by  another  person  on  the  same  land,  but  junior  to  de- 
fendant's mortgage,  and  the  defendant  requested  the  plaintiff  to  pay  the 
amount  due  on  the  purchase-money  mortgage  to  the  defendant,  so  as  to  have 
it  applied  on  defendant *s  mortgage,  and  promised  to  obtain  a  release  of  the 
premises  from  the  mortgage  junior  to  defendant's  mortgage,  which  was  held 
by  an  outside  party,  —  it  was  held  that  the  agreement  was  not  within  the  stat- 
ute of  frauds,  it  being  an  original,  and  not  a  collateral,  undertaking:  Me^ 
CraUh  v.  National  etc  Bank  10  N.  K  Rep.  862,  affirming  37  Hun,  641.  A  let 
B  take  a  yoke  of  oxen  to  use  in  clearing  land  for  A's  wife,  and  with  the  un- 
derstanding that  B  should  own  the  oxen  when  he  had  done  one  hundred 
dollars'  worth  of  clearing:  held,  that  this  arrangement  was  not  void  under 
the  stotute:  Sutherland  v.  Carta,  62  Mich.  151;  S.  C,  17  N.  W.  Rep.  78a 
The  satisfaction  of  the  indebtedness  of  a  third  person  to  the  payee  is  a 
sufficient  consideration  for  a  promissory  note.  The  ccmtract  evidenced  by 
such  note  is  original,  and  not  collateral,  and  therefore  not  within  the  statute 
of  frauds:  Holm  v.  Sandberg,  21 K.  W.  Rep.  416.  Upon  the  facts  appearing 
in  Orant  v.  lVo{f,  24  Id.  289,  the  promise  of  the  defendanta  to  plaintifb,  ''to 
see  them  paid  "  for  boarding  hands  in  the  employ  of  defendants'  subcontractors, 
was  held  to  be  original,  and  not  within  the  statute.  If  A  agrees  with  B  that 
if  B  will  become  the  surety  of  C  on  a  note  to  B,  A  will  see  the  note  paid,  and 
indemnify  B,  and  B  becomes  surety,  relying  solely  upon  the  promise  of  A, 
the  agreement  is  not  within  the  statute:  Dementi  v.  Bk^ford,  58  N.  H.  523^ ' 
In  this  case,  the  court  said:  "The  reasoning  of  the  ooorts,  which  hold  that 
the  promise  is  not  within  the  statute,  is  not  always  the  same.  The  more 
common  is,  that  the  promise  must  be  made  to  the  creditor  to  be  within  the 
statute;  that  a  promise  to  the  debtor  to  pay  his  debt  to  the  creditor,  or  to  a 
onrety,  to  indemnify  him  for  becoming  surety  for  a  third  person  to  a  fourth, 
is  an  original  and  not  a  collateral  undertaking,  when  the  promisee  acts  solely 
on  the  promise  of  the  promisor  ";  and  cited  a  multitude  of  cases  to  show  tha 
conflict  of  authority  upon  this  point:  See  note  to  MuUer  v.  Bhriere,  46  Am. 
Rep.  298,  where  they  are  given.  When  a  creditor  accepts  from  a  third  per- 
son, in  payment  and  satisfaction  of  his  debt,  the  written  note  or  obligation 
of  such  third  person,  the  new  contract  is  an  original  undertaking,  and  is  not 
within  the  statute;  and  being  supported  by  a  sufficient  consideration,  as 
against  the  person  signing  it  as  principal,  it  is  also  supported  by  a  sufficient 
consideration  as  against  another  person  who^  at  the  same  time,  signs  it  as 
surety:  CarUele  v.  Campbell,  76  Ala.  247.  An  agreement  by  the  purchaser  of 
real  estate  to  pay  a  note  of  the  grantor,  in  consideration  of  the  release  of  an 
attachment  by  a  surety  on  the  note,  is  not  within  the  statute:  Jforriaon  v. 
Sogue,  49  Iowa,  574.  A  settlement  of  suits  involving  the  title  to  lands  claimed 
by  the  wife  affords  a  good  consideration  for  the  husband's  promise  to  pay  a 
stated  sum  to  the  adverse  party.  Such  promise  is  an  origiiial  one^  and  not 
one  to  pay  the  debt  of  his  wife,  and  need  not  be  in  writing:  Shc^er  v.  Bpatt, 
64  Ind.  140.  Evidence  to  prove  a  promise  to  pay  the  debt  ef  "^^«i^  as  a 
new  and  original  undertaking,  and  not  a  oontnct  of  sazetjyihip,  aniat  be  olear 
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and  nAaabutmy;  ottwrwiM  it  will  faU  within  the  atatate  of  fraodB:  Haoerl$ 
w.  Mercur,  78  Bft»  St  257.  For  other  illnatratioiis  m  to  original  nndertakinga* 
not  odllatenl  nndertakingi  to  p^y  aaoiher^s  deht^  and  not  within  the  statute 
€<  fimada,  see /Vnne  ▼.  £beMer,  7  Daly,  345;  Keider  r.  SonnOom,  10Id.d83| 
fctiey  y.  iSdbiJp,  60  Wis.  76;  2V«el  Lwnier  Co.  v.  IFonwr,  60  Id.  183;  Bailef 
▼.  Baileg,  56  Vt.  398;  QMhUard  ▼.  De  Wo{f,  1  Am.  Law  Beg.,  K.  S.»  181; 
WMieY.  mnUrnl,  17  Jonea  &  8. 4S1;  BarreU  ▼.  MeHugh,  128  Haaa.  165;  Bar- 
Hmm  ▼.  Sawkk  6  Am.  ]>eo.  837;  UwierkUl  v.  GfAvn,  9  Id.  82;  Sogers  y.  Co<- 
iicr,  23Id.  153;  Awiermmv.  Jknu,  31  Id.  612;  note  to  Jofiet  y.  Hardeaty,  32 
Id.  191;  note  to  Ntlnn  y.  ^oynftm,  37  Id.  153;  Pwprkton  qf  Upper  Loch  y. 
AVboU,  40  Id.  184;  BpannY.BaUtelU  46  Id.  346;  note  to  WaUaot  y.  Wwtham, 
57  Id.  197,  note  198;  note  to  Bebee  y.  Dudley,  59  Id.  345;  Spooner  y.  j>tffiii, 
63  Id.  414;  Andre  y.  Bodman,  71  Id.  628;  collected  caaea  digeated  in  note  to 
MtOer  y.  iiffim,  46  Am.  Bep.  296-300,  and  other  oaaea  cited  at  the  begin- 
ning of  tiiia  note,  aa  not  being  within  the  statute.  Instead  of  holding  a 
promiae  to  be  original,  and  not  within  the  statute  of  frands,  some  of  the 
cases  merely  say  that  it  is  not  a  promise  to  answer  for  the  debt  of  another 
within  the  iTiai^nmg  of  that  statate.  Bat  we  apprehend  that  it  makes  little 
difference  which  mode  of  expression  is  adopted.  Each  dass  of  cases  is  without 
the  statute,  and  the  promise,  as  appoaed  to  a  collateral  one,  is  in  the  nature  of 
aa  original  promise.  This  may  be  illustrated  by  the  following  cases:  WkUbeek 
V.  Whitbeck,  18  Am.  Dec.  503;  FiAv.  ITumas,  66 Id.  348,  note  350;  Quintard 
T.  De  Woff,  1  Am.  Law  Beg.,  N.  S.,  181;  Watkier  y.  Hm,  119  Mass.  249; 
a  C  1  Law  &  £q.  Bep.  125;  ThonOfm  y.  WUUatnB,  71  Ala.  555;  Elsan  y. 
Spraier,  100  Ind.  374;  Budd  y.  Thwber,  61  How.  F^.  206;  Lehman  y.  Xeiy, 
69  Ala.  48;  Vaun^n  y.  SmUh,  58  Iowa,  553;  Paimer  y.  Witcherly,  15  Neb.  98; 
Dan^  y.  Tyi,  70  Ckk.  52;  Lode  y.  HumplirieB^  60  Ala.  117. 

Thus  it  is  not  a  promise  to  answer  for  the  debt  of  another,  within  the 
meaning  of  the  statute  of  frauds,  where  one  of  two  sureties  on  a  bond  binds 
himself  to  hold  his  co-surety  harmlsss  from  any  liability  or  loss  on  account 
of  the  bond:  HoggaU  y.  Thomae,  35  La.  Ann.  298;  where  a  stockholder  and 
president  of  a  corporation  orally  promised  M.  that  if  he  would  subscribe  and 
pay  fiye  hundred  dollars  to  the  capital  stock,  he  should  reoeiye  fifteen  per  cent 
on  that  amount  in  a  year:  Moorehxmae  y.  CrangU,  36  Ohio  St.  564;  S.  C,  38  Am. 
Bep.  564;  where,  on  the  assignment  of  a  lease,  the  assignee  orally  agreed  to  as- 
anme  the  coyenants,  and  pay  the  rents:  WoOoe  y.  Fleming^  103  Ind.  105;  S.  C, 
53  Am.  Bep.  495;  where  the  owner  of  a  yessel,  subject  to  a  lien  for  a  debt  in- 
curred by  a  former  owner,  agreed  to  pay  the  lien,  on  the  holder  of  the  lien  for- 
bearing to  enforce  the  same:  Feara  y.  Story,  131  Mass.  47;  where  goods  are 
directed  to  be  deliyered  to  a  builder  by  the  owner  of  the  building,  who 
directed  the  seller  to  charge  them  to  him,  he  promising  to  pay  for  them: 
WaJher  y.  HiU,  119  Mass.  249;  &  C,  1  Law  &£q.  Bep.  125;  where  a  promise 
is  baaed  upon  a  new  and  original  consideration  of  benefit  or  harm  moying  be- 
tween the  party  to  whom  the  debt  is  due  and  the  party  agreeing  to  pay  the 
aame:  WhiUhMrei  y.  ffymant  90  K.  0.  487;  where  the  promise  is  to  the 
debtor  instead  of  the  creditor  to  pay  a  debt  which  the  debtor  owes  to  a 
third  person:  Ware  y.  AUem,  1 S.  Bep.  738,  note;  where  a  person  agrees  to 
satisfy  his  obligation  to  aa  estate  by  distributing  the  sun  he  holds  amongst 
ita  creditors^  taking  their  receipts:  DectUr  ▼.  Ferrier,  1  MoGUouit  205;  where, 
after  the  bankmptoy  of  a  firm  and  ita  members,  a  new  promise  is  made  by 
one  of  the  partnera  to  pay  a  note  of  the  firm  giyen  before  bankruptcy,  aa  it 
is  baaed  on  a  good  oonaideration:  WeoUkeriy  y.  ffatrdmam^  68  Ga.  592;  where 
fifiB  reeaiyea  the  aaaeti  of  aaother,  agreeing  to  pay  the  amount  of  the 
Am.  ima  Vol.  XOV— 17 
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parchase-money,  not  into  the  hands  of  the  Tendoni  bat  into  the  hands  of 
their  rarioos  creditors,  aooording  to  the  amount  owing  to  each:  Wffm*s 
Adm'r  v.  Wood^  97  Pa.  St.  216;  where  a  parol  promise  is  made  to  pay  the 
debt  of  another  oat  of  funds  transferred  to  the  promisor:  Jwtke  v.  TaJUmoM^ 
86  Id.  147;  though  made  with  the  assent  of  said  third  person:  Dock  v.  Bcfd, 
9  Rep.  421;  where  a  wife  pledges  her  tnmk  to  pay  the  railroad  faze  of  a 
child  traveling  under  her  charge,  and  the  husband  agrees  to  pay  the  fare  if 
the  trunk  is  forwarded:  Coqaard  v.  Umon  Depot  Co,,  10  Mo.  App.  261; 
where  the  holder  of  a  third  person's  contract  transfers  the  same  to  another 
person  upon  a  consideration  moving  to  himself,  and  makes  a  guaranty 
thereof  simultaneously  with  the  transfer,  and  as  a  part  of  the  transaction: 
Wilson  V.  HetUges,  29  Minn.  102;  where  A  applied  to  B  to  board  his  laborers 
engaged  in  getting  cross-ties  for  a  railroad;  B  objected  because  the  pay  would 
be  doubtful;  A  replied  that  he  would  see  the  board  paid;  and  B  then  agreed 
to  board  them,  saying  that  she  would  look  to  A  for  the  pay,  and  not  to  them, 
to  which  he  assented:  Brown  v.  HarreU,  40  Ark.  429;  where  a  verbal  promise 
was  made  by  one  person  to  the  creditor  of  an  execution  on  a  judgment  against 
a  third  person,  that  if  such  creditor  would  satisfy  such  execution  such 
promisor  would  deliver  certain  personal  property,  and  pay  a  certain  sum  of 
money  to  such  creditor:  Palmer  v.  Blain,  65  Ind.  11;  or  where  the  mother  of 
A  being  sick,  and  becoming  dissatisfied  with  her  physician  upon  his  second 
visit,  A  instructed  the  physician  to  pay  no  attention  to  the  complaints  of 
his  mother,  but  to  continue  his  treatment,  and  he  would  pay  him  for  his 
services,  whereupon  the  physician  continued  to  treat  her:  De  WiU  v.  Booi, 
18  Neb.  667;  S.  C,  26  N.  W.  Rep.  360. 

1.  Promise  to  Pay  One*s  Own  Debt,  or  Made  for  his  Own  Ben^  is  not 
within  Statute — So  with  Promise  to  Debtor  instead  qf  Creditor,  —  A  promise  is 
not  within  the  statute  of  frauds  as  being  one  to  answer  for  the  debt  or  de- 
fault of  another,  if  the  debt  can  be  considered  the  promisor's  own:  See  nu- 
merous cases  cited  in  note  to  Fish  v.  Thomas,  66  Am.  Dec  360;  Oarner  v. 
Hudgins,  46  Mo.  399;  S.  C,  2  Am.  Rep.  520;  Beardslee  v.  Morgner,  4  Mo. 
App.  139;  HoUe  v.  Bailey,  68  Wis.  434;  S.  C,  17  K.  W.  Rep.  322;  as  where  a 
debtor  induces  his  creditor  to  take  in  settlement  of  the  indebtedness  the  note 
of  a  third  person,  with  such  debtor's  guaranty  of  its  payment,  not  statmg 
the  consideration:  Eagls  Mowing  etc,  Co,  v.  Shattuek,  63  Wis.  465;  S.  C,  10 
N.  W.  Rep.  690;  Milis  v.  lUch,  80  N.  Y.  269;  S.  C,  36  Am.  Bee.  615.  And 
where  the  leading  object  of  the  promisor  is  not  to  become  surety  or  guarantor 
of  another,  but  to  promote  or  subserve  some  interest  of  his  own,  his  promise 
is  not  within  the  statute;  and  if  founded  upon  a  sufficient  consideration,  is 
valid,  though  not  in  writing,  and  though  the  effect  of  the  promise  be  to  inci- 
dentally guarantee  the  debt  of  a  third  person,  or  to  pay  the  debt  or  discharge 
the  obligation  of  another:  lUzgerald  v.  Morrissey,  14Neb.  198;  S.  C,  15  N.  W. 
Rep.  233;  Graham  v.  Mason,  17  111.  399;  Darst  v.  Bates,  95  HI.  493;  Kelley  v. 
Schupp,  60  Wis.  76;  S.  C,  18  N.  W.  Rep.  725;  Young  v.  French,  35  Id.  116; 
Clay  V.  Walton,  0  CaL  329;  Williamson  v.  Hill,  3  Mack  (D.  C),  100;  Emerson 
V.  Slater,  22  How.  43;  Prime  v.  Koehler,  77  N.  Y.  91;  Spann  v.  Codiran, 
63  Tez.  240;  Walther  v.  Merrell,  6  Mo.  App.  370;  note  to  Lookout  Mountain 
R.  R,  Co.  V.  Houston,  2  S.  W.  Rep.  37,  and  numerous  recent  cases  there 
cited;  extended  note  to  Hake  v.  Solomon,  28  N.  W.  Rep.  910;  cases  cited  in 
note  to  Clay  v.  Tys(m,  26  Id.  242;  Ames  v.  FoOer,  106  Am.  Rep.  345;  note  to 
Farley  v.  CUveland,  15  Am.  Deo.  393;  note  to  J<mes  v.  Hardesty,  32  Id.  190; 
extended  note  to  Barker  v.  BwMn,  43  Id.  739;  TindaX  v.  Touchberry,  49  UL 
637;  note  to  WaUaee  ▼.  Wortham,  57  Id.  197.    Thns  the  pronuse  to  answot 
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for  another's  debt  is  not  within  the  statute  where  it  secures  or  confirms  the 
promisor  in  the  possession  of  his  own  property,  or  relieves  it  from  a  lien:  PrkfM 
V.  Kodder,  77  N.  Y.  91;  Weiselv.  Spence,  69  Wis.  301;  S.  C,  17  Rep.  639. 
The  statute  will  not  exempt  from  liability  one  who  has  received  a  part  of  the 
consideration  of  a  note,  though  he  was  not  a  signer  thereof:  Dee  v.  Down9p 
60  Iowa,  310.  So  where  a  vendee  of  land  agrees  to  pay  a  part  of  the  purchase- 
money  to  a  creditor  of  the  vendor,  the  promise  is  not  within  the  statute, 
notwithstanding  the  fact  that  in  paying  his  own  debt  he  extinguishes  that  of 
another,  and  that  the  liability  of  that  other  continues  the  same  after  as  be- 
fore his  undertaking:  Lee  v.  Newman,  66  Miss.  366.  The  mere  fact,  how- 
ever, that  advantage  may  incidentally  result  to  the  promisor  from  his  oral 
promise  to  pay  the  debt  of  another  is  not  sufficient  to  take  it  out  of  the  stat- 
ute, but  it  must  be  shown  by  other  evidence  that  such  advantage  was  the 
object  or  consideration  of  the  promise:  Clafp  v.  Webib,  52  Wis.  638;  S.  C,  9 
N.  W.  Rep.  796;  note  to  LoohotU  Mountain  R,  /?.  Co,  v.  Houston,  2  S.  W. 
Rep.  37;  note  to  Clay  v.  Tyson,  26  N.  W.  Rep.  242.  On  the  other  hand, 
where  the  main  object  of  the  promise  is  a  benefit  accruing  directly  to  the 
promisor,  and  which  he  did  not  before  enjoy,  and  the  promise  to  pay  the 
debt  of  another  is  a  mere  incident,  then  the  accidental  or  incidental  fact  that 
the  promise  includes  the  answering  for  the  debt  of  another  will  not  bring  it 
within  the  statute:  Walther  v.  Merrell,  0  Mo.  App.  370;  Wilhamson  v.  Hill,  3 
Mack  (D.  C),  100.  And  where  the  object  of  a  promiror  in  answering  for 
another's  debt  is  to  benefit  himself,  it  makes  no  difference  that  the  object 
sought  in  making  the  promise  does  not  turn  out  to  be  a  benefit  to  the  prom- 
isor; it  is  sufficient  that  the  promisee  submits  to  a  sacrifice  in  behalf  of  the 
interest  of  the  promisor,  and  not  for  the  benefit  of  the  original  debtor: 
Williamson  v.  Jlill,  supra,  A  promise  to  answer  for  another's  debt  is 
not  within  the  statute  if  the  promise  b  made  to  the  debtor.  The  statute 
applies  only  to  promises  made  to  the  person  to  whom  another  is  already  in- 
debted,  cr  is  to  become  responsible:  Williams  v.  Rogers,  14  Bush,  776;  S.  C, 
8  Rep.  305;  PraU  v.  Bates,  40  Mich.  37;  S.  C,  7  Rep.  501;  Green  v.  Est^s,  82 
Mo.  337;  Demeritt  v.  Bick/ord,  68  N.  11.  523,  and  numerous  cases  there 
cited;  Davis  v.  Wiley,  13  Rep.  734;  Baker  v.  Ingersoll,  39  Mich.  168;  Windell 
V.  Hudson,  102  Ind.  621;  note  to  Ware  v.  Allen,  1  S.  Rep.  768,  and  late  cases 
cited  in  note  thereto;  Liddle  v.  Needham,  39  Mich.  147;  S.  C,  33  Am.  Rep. 
359;  Jones  v.  Hardesty,  32  Am.  Dec.  180;  numerous  cases  cited  in  note  to 
Barker  v.  Buddin,  43  Id.  739. 

Mixed  Cases — Some  wfthin  and  Some  without  Statute  —  Conflict 
OF  AuTHORTTT.  —  Contracts  of  indemnity  are  generally  held  not  to  be  within 
the  statute  of  frauds:  Oamer  v.  Hudgins,  46  Mo.  399;  S.  C,  2  Am.  Rep.  620; 
Marcy  v.  Crawford,  16  Conn.  649;  S.  C,  41  Am.  Dec.  158.  Thus  a  contract 
between  sureties  to  the  same  instrument,  whereby  one  surety  undertakes  to 
indemnify  another:  Horn  v.  Bray,  51  Ind.  555;  S.  C,  19  Am.  Rep.  742; 
HoggaU  v.  Tlumias,  35  La.  Ann.  298;  and  a  promine  to  indemnify  another 
for  signing  a  note  as  maker:  Beaman  v.  Russell,  20  Vt.  206;  S.  C,  49  Am. 
Dec.  776,  —  have  been  held  not  to  be  within  the  statute.  An  oral  promise  to 
indemnify  another  for  becoming  surety  for  a  third  person  was  held  to  be 
within  the  statute  in  the  following  cases:  May  v.  Williams,  61  Miss.  126; 
8.  C,  48  Am.  Rep.  80;  Nugent  v.  Wo^fe,  111  Pa.  St  471;  S.  C,  66  Am. 
Rep.  291;  Ferrell  v.  Maxioell,  28  Ohio  St  383;  S.  C,  22  Am.  Rep.  393; 
Bis»g  V.  Britton,  69  Mo.  204;  S.  C,  21  Am.  Rep.  379;  Brand  v.  WMan,  18 
HI.  App.  186;  Dow  v.  Sweii,  134  Mass.  140;  S.  C,  46  Am.  Rep.  310;  but 
such  a  promise  was  held  to  be  without  the  statute  in  the  following  cases: 
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AmUrMm^y,  Spenee,  72  Lid.  1G2;  S.  0.,  37  Am.  Rep.  102;  HoMringerv.  Neuh 
mm,  83  BtuL  124;  S.  a,  43  Am.  Bep.  64;  Ekig  ▼.  SummUt,  73  Ind.  312; 
a  C,  38  Am.  Rep.  145;  ITiOeg  v.  Rkh,  80  N.  T.  209;  8.  C,  36  Am.  Rep. 
615;  Vogel  ▼.  MdmM^  31  Wis.  306;  S.  C,  11  Am.  Rep.  608.  When  the  prom- 
ise of  indemnity  is  an  oiiginal  undertaking,  it  is  not  within  the  statute;  but 
if  it  is  a  collateral  one,  it  is:  See  note  to  Tarr  ▼.  Northeyt  35  Am.  Dec  234; 
BtauMM  ▼.  RuuelU  20  Vt.  205;  S.  C,  49  Am.  Dec.  775;  Brand  ▼.  Whdom^  18 
UL  App.  190;  Horn  v.  Bra:^,  19  Am.  Rep.  742,  744,  and  numoroua  oases 
there  cited;  DtmtriU  v.  BkH^ford^  58  N.  H.  523.  A  promise  to  pay  for  ser- 
vices to  be  done  for  another  is  an  original  undertaking,  and  not  within  the 
statute  of  frauds:  Ayer  v.  Hay^  12  Am.  Dec.  681;  King  v.  Edmisttm,  88  HL 
357;  note  to  LchAoiU  JHounicdn  R,  R.  Co,  v.  Houston,  2  S.  W.  Rep.  37,  and 
Qtses  there  cited;  Maurm  v.  FogeOmrg,  32  N.  W.  Rep.  858,  and  cases  there 
cited;  if  the  credit  was  given  to  the  promisor,  and  not  to  the  person  for 
whom  the  work  was  to  be  done:  Waul  ▼.  Spenee,  59  Wis.  301.  An  under- 
taking to  pay  for  goods  to  be  delivered  to  another  is  an  original  (me,  not 
within  the  statute,  and  is  binding,  though  not  in  writing,  and  though  the 
charge  therefor  be  made  to  such  other  person:  See  collected  cases  of  ihe  Re- 
porter series  in  the  note  to  LooboiU  Mountain  B,  B,  Co.  v.  Houston^  2  S.  W.  Rep. 
37;  Morruonv,  Baker,  81  N.  C.  76;  Larson  v.  Jensen,  53  Mich.  427;  Morris 
V.  Oslerhout,  55  Id.  202;  Winslaw  v.  Dakota  Lumber  Co,,  32  Minn.  237;  Jfe- 
T^gks  v.  Herman,  42  Ark.  285;  Hartley  v.  Vamer,  88  HI.  561;  Baldioin  ▼. 
Hiers,  73  Ga.  739;  Lance  v.  Pearce,  101  Ind.  595;  Sonstiby  v.  Keeley,  7  Fed. 
Rep.  449;  note  to  Matnin  v.  FogeXberg,  32  N.  W.  Rep.  858,  with  collected 
cases;  Leonard  y,  Vredenburgh,  5  Am.  Dec  317;  Rhodes  v.  Lee,  24  Id.  744;  Wal- 
lace V.  Wortham,  57  Id.  197,  note.  Thus  one  who,  to  aid  a  dealer  in  purchasing 
goods  on  credit  agrees  with  the  seller  that  he  may  charge  them  to  himself 
and  the  dealer  jointly,  is  liable  on  an  original  undertaking:  Boyce  v.  Murphy, 
91  Ind.  1;  S.  C,  46  Am.  Rep.  567.  And  an  agreement  by  a  partner  that 
goods  purchased  of  the  firm  may  be  applied  in  pajonent  of  the  individual 
debt  of  his  co-partner  to  the  purchaser  is  not  within  the  statute:  Rhodes  v. 
McKean,  55  lowa^  547;  S.  C,  8  N.  W.  Rep.  359.  The  mere  fact  that  the 
seller  of  goods,  at  the  buyer's  request,  charges  them  to  a  third  person,  does 
not  make  the  buyer's  promise  a  collateral  one  within  the  statute  of  frauds: 
Lance  v.  Pearce,  101  Ind.  595;  but  see  Langdon  v.  Richardson,  58  Iowa,  610; 
S.  C,  12  N.  W.  Rep.  622.  It  is  a  question  of  intention  whether  charging 
goods  to  a  person  receiving  them  proves  that  trust  or  *'  credit "  was  given  to 
him:  See  cases  last  cited;  San^ford  v.  Howard,  68  Am.  Dec.  101;  Winshw  v. 
Dakota  Lumber  Co,,  32  Minn.  237.  But  if  the  person  for  whose  use  goods 
are  furnished  be  at  all  liable,  any  promise  by  a  third  person  to  pay  therefore 
must  be  in  writing,  as  it  is  within  the  statute  of  frauds:  Wallace  v.  Wortham, 
57  Am.  Dec  197;  Leland  v.  Creyon,  10  Id.  654.  And  if  any  trust  or  "credit," 
as  it  is  termed,  is  given  to  the  person  to  whom  goods  are  delivered,  instead 
of  the  one  who  promises  to  see  them  paid  for,  the  promise  of  another  to  pay 
for  them  is  collateral,  and  within  the  statute  of  frauds:  Bugbee  v.  Kendriclen, 
130  Mass.  437;  WilU  v.  Ross,  77  Ind.  1;  C6U  v.  Hutchinson,  26  K.  W.  Rep. 
319;  Langdon  v.  Richardson,  58  Iowa,  610;  S.  C,  12  N.  W.  Rep.  622;  col- 
lected cases  in  note  to  Lookout  Mountain  R.  R,  Co,  v.  Houston,  2  S.  W.  Rep. 
37.  The  rules  applicable  to  promises  made  before  trust  or  "  credit "  is  given 
to  pay  for  goods  delivered  to  another  may  be  summed  up  thus:  Was  trust, 
or  "  credit^"  as  the  books  use  it,  given  to  the  one  to  whom  the  goods  were 
delivered?  If  ao^  then  the  one  who  promised  to  pay  for  them  is  a  goazantor 
nly,  undartakiDg  to  pay  another's  debt    If  no  trust  or  "credit"  waa  given 
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to  the  person  receiving  the  goods,  then  the  promisor  is  himself  debtor  for. 
goods  sold  to  him,  and  delivered  to  another  person  by  his  order.  If  the 
whole  trust  or  **  credit "  be  not  given  to  the  person  who  comes  in  to  answer 
for  another,  his  nndertaking  is  collateral,  and  most  be  in  writing:  OahiU  v. 
Biffelow,  18  Pick.  371;  Cole  v.  Hutdanaon,  26  K.  W.  Rep.  320,  and  cases  there 
cited. 

A  parol  promise  to  pay  for  goods  previonsly  sold  to  another  is  void:  Me- 
Tight  T.  Herman^  42  Ark.  285.  For  a  ease  constttnting  an  exception  to  the 
general  role  as  to  paying  for  goods  to  be  delivered  to  another,  see  MtMeim 
v.  Milton,  26  Am.  Dec.  247.  Where  a  party,  who  was  not  before  liable^ 
ondertakes  to  pay  a  debt  of  a  third  person,  and  as  part  of  the  agreement^ 
the  original  debtor  is  discharged  from  his  indebtedness,  the  agreement  is 
not  within  the  statute  of  frauds.  It  does  not  come  within  the  statute  un- 
less such  third  person  in  some  way  remains  liable:  Mulcrone  v.  American 
Lumber  Co.,  55  Mich.  622;  S.  C,  22  N.  W.  Rep.  67;  Williammm  v.  HiO,  8 
Mack  (B.  C),  100;  WhiUemore  v.  Wentworih,  76  Me.  20;  WaUker  v.  Merrell, 
6  Mo.  App.  370;  TliomUm  v.  Ouice,  73  Ala.  321;  Hotoell  v.  F^ld,  70  Ga. 
592;  Sapp  v.  Fairdotli,  76  Id.  690;  Stnthle  v.  Jlake,  14  111.  App.  546;  Loot- 
cut  Moufdain  R.  R.  Co.  v.  HowUm,  2  S.  W.  Rep.  36,  and  note  37;  CorbeU  v. 
Cocliran,  30  Am.  Dec.  348;  note  to  Anderson  v.  Davis,  31  Id.  614;  note  to 
Barker  v.  BuckUn,  43  Id.  739;  Spann  v.  BalizeU,  46  Id.  346;  note  to  W(fUa4» 
V.  Wortham,  57  Id.  197;  Andre  v.  Bodman,  71  Id.  628;  Warren  v.  SmUh,  76 
Id.  1 15.  Contracts  of  novation  or  substitution  of  debtors  are  not  within  the 
statute:  Hendricks  v.  Robinson,  56  Miss.  694;  nmoell  v.  Field,  70  Oa.  592; 
Sajjp  V.  Faircloih,  70  Id.  690.  An  oral  acceptance  of  an  order  to  pay  money 
is  invalid  where  the  acceptor  has  no  funds  of  the  drawer  in  his  hands  at  the 
time  of  the  acceptance.  Such  a  contract  is  within  the  statute,  and  must  be 
in  writing:  Walton  v.  Mandeville,  56  Iowa,  597;  S.  C,  41  Am.  Rep.  123;  CJiap- 
line  V.  Atkinson,  45  Ark.  67;  S.  C,  55  Am.  Rep.  531;  contra:  LouittviUe  efe. 
R'y  Co.  V.  Caldwell,  98  Ind.  245;  Fisher  v.  Beckwith,  46  Am.  Dec.  174.  But  a 
parol  promise  to  pay  the  debt  of  another  out  of  funds  transferred  to  tha 
promisor  is  not  within  the  statute:  Justice  v.  Tollman,  86  Fa.  St  147.  Where- 
the  promisee  surrenders  an  existing  security  on  consideration  of  one's  promise  • 
to  pay  another's  debt,  the  promise  is  not  within  the  statute,  and  is  void  with- 
out a  writing.  It  then  becomes  an  original,  independent  contract:  Matluis 
V.  Carter,  7  111.  App.  225;  Borcltsenius  v.  Canutson,  103  HI.  82;  Power  v.  Ran^ 
km,  114  Id.  52.  And  it  seems,  when  the  promise  is  to  apply  the  funds  or 
property  of  the  debtor  iu  the  hands  of  the  promisor,  that  it  is  not  necessaiy 
that  the  creditor  should  give  up  his  recourse  against  the  debtor  upon  the 
original  claim.  The  promise  is  not  a  collateral  but  an  original  one,  founded 
on  a  sufficient  consideration:  Dock  v.  Boyd,  92  Pa.  St.  92.  But  a  promise 
by  a  party  to  pay  a  debt  due  from  another,  made  to  a  creditor  who  neither 
gives  up  his  claim  against  the  original  debtor  nor  any  lien  upon  his  property- 
that  he  may  have,  must  be  in  writing  to  satisfy  the  statute  of  frauds:  Vaughn 
V.  SmUh,  22  N.  W.  Rep.  684;  Weisel  v.  Spence,  59  Wis.  301;  S.  C,  18  N.  W. 
Rep.  165.  The  assumption  of  a  debt,  as  part  of  the  consideration  to  be  paid 
under  a  contract  between  the  person  assuming  the  same  and  the  original 
debtor,  is  not  a  promise  to  pay  the  debt  of  another  within  the  statute  of 
frauds:  See  collected  cases  in  notes  to  Lookout  Mountain  R.  R.  Co.  v.  Houston, 
2  S.  W.  Rep.  37;  Ware  v.  Allen,  1  S.  Rep.  738.  The  statute  of  frauds  has  no 
application  to  executed  promises:  Putnam  v.  Hwinney,  63  Iowa,  383;  Madden, 
V.  Floyd,  69  Ala.  221. 

CoRsiDX&ATiON.  —  A  parol  promise  to  pay  the  debt  of  another  is  not  withiik 
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the  statute  of  frauds  when  it  arises  from  some  new  and  original  conwderation 
of  benefit  or  harm  moving  between  the  newly  contraoting  parties,  for  it  then 
becomes  an  original  contract:  Cltapiine  y,  AUiifuonf  45  Ark.  67;  S.  0.,  65  Am. 
Rep.  531;  Power  v.  Rankin,  114  IlL  52;  Ijeonard  ▼.  Vredenlmrffhf  5  Am.  Bea 
317,  and  extended  note  thereto  321-325;  note  to  Andenon  ▼.  Davis,  31  Id. 
614;  numerous  cases  cited  in  the  note  to  Nelson  ▼.  Boyntanf  37  loL  153;  IHi^ 
dal  V.  Totiehbeny,  49  Id.  637;  Farley  r.  Cleveland,  15  loL  387;  Dearborn  t. 
Parka,  17  Id.  206;  Warren  ▼.  Smith,  76  Id.  115;  Cooper  y.  Chambers,  25  Id. 
710;  Stewart  ▼.  CampbeU,  4  Am.  Rep.  303;  Pvtnam  ▼.  Famham,  0  Id.  460; 
CarliaU  v.  CampbeU,  76  Ala.  247;  Wilson  ▼.  Eentges,  29  Minn.  102;  DojfU  ▼. 
White,  45  Am.  Deo.  110;  Whitehurst  ▼.  ffyman,  90  N.  C.  487;  Clapp  v.  Webb, 
52  Wis.  641.  These  cases  show  that  the  consideration  may  move  Erom  the 
promisee  or  from  the  original  debtor.  And  the  consideration  of  a  promise 
need  not  be  a  benefit  to  the  promisor  necessarily;  but  it  may  consist  in  a 
benefit  to  a  third  person,  or  a  detriment  to  the  promisee;  and  one  in  whose 
favor  a  promise  is  made  may  sustain  an  action  thereon  against  the  promisor, 
although  he  is  a  stranger  to  the  consideration:  Shaffer  ▼.  Byan,  84  Ind.  140; 
numerous  cases  cited  in  note  to  Barker  ▼.  BuckUn,  43  Am.  Dec.  739;  note  to 
Farley  v.  Cleveland,  15  Id.  393;  Putnam  v.  FamJtam,  9  Am.  Rep.  460;  Dear* 
bom  V.  Parks,  17  Am.  Dec  206;  Beardslee  v.  Morgner,  4  Mo.  App.  139.  A 
promise  not  within  the  statute  of  frauds,  whether  verbal  or  written,  when 
based  upon  a  valuable  consideration,  will  support  an  action:  Underwood  v. 
Lovelace,  61  Ala.  155;  Lerch  v.  Oallup,  67  Cal.  595;  Fleming  v.  Easter,  60  Ind. 
399.  And  an  oral  promise  within  the  statute,  made  upon  no  consideration, 
would  be  doubly  invalid,  because  not  in  writing  and  for  want  of  considera- 
tion: Durant  v.  Allen,  48  Vt.  58;  Boyce  v.  Owens,  13  Am.  Dec.  711;  Ackley  v. 
Parmenter,  50  Am.  Rep.  693;  Hendricks  v.  Robinson,  56  Miss.  695.  As  to 
cases  within  the  statute,  a  promise  to  pay  the  debt  of  another  will  not  sup- 
port an  action  unless  founded  on  a  precedent  liability  or  a  new  consideration: 
Underwood  v.  Lovelace,  61  Ala.  155;  Frame  v.  August,  88  lU.  424;  Power y, 
Rankin,  114  Id.  52.  A  contract  required  by  the  statute  of  frauds  to  be  in 
writing  is  valid  if  founded  upon  a  sufficient  consideration  passing  from  the 
promisee,  or  if  based  upon  a  contract  between  the  promisor  and  the  origi- 
nal debtor:  Frame  v.  August,  88  Id.  424;  DaMman  v.  Hammel,  45  Wis.  466. 
Where  the  main  object  of  a  promise  is  to  obtain  the  release  of  tiie  person 
or  property  of  the  debtor  or  other  forbearance  or  other  benefit  to  him,  then 
the  promise  is  within  the  statute,  though  a  new  consideration  moves  directiy 
to  the  promisor:  Walther  v.  Merrell,  6  Mo.  App.  370.  An  agreement  to  pay 
the  debt  of  another,  in  consideration  that  the  creditor  would  forbear  and 
give  further  time  for  payment,  is  founded  on  a  good  consideration,  although 
no  definite  time  of  forbearance  is  named:  CaSans  v.  Chandler,  36  Mich.  320; 
B.  C,  24  Am.  Rep.  593;  Sanders  v.  Barlow,  21  Fed.  Rep.  836.  In  Townsend 
V.  Long,  77  Pa.  St.  143,  it  is  held  that  the  consideration  for  a  promise  to  pay 
another's  debt,  either  absolutely  or  conditionally,  is  important  only  where  it 
is  a  transfer  of  the  creditor's  claim  to  the  promisor,  making  the  transaction 
a  purchase,  or  where  it  is  a  transfer  of  a  fund  pledged,  set  apart  as  held  for 
the  payment  of  the  debt  The  true  question  is  not  what  is  the  considera- 
tion, but  what  is  the  promise:  See  Fwrbish  v.  Ooodnow,  98  Mass.  300;  Red« 
field's  note  to  Fuller  v.  Adams,  4  Am.  Law  R^.,  K.  S.,  476.  Forbearance 
or  extension  of  credit  on  a  previous  indebtedness  constitntee  a  valid  oonsid* 
oration  to  answer  for  the  debt  of  another:  DaJdman  v.  Hammei,  45  Wis.  466. 
As  to  the  statement  of  the  consideration  in  a  written  promise  to  answer  for 
another's  debt  the  cases  are  not  uniform.    In  Ecker  v.  Bohn,  45  Md.  278^  it 
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is  held  that  the  writing  must  state  the  consideration;  and  by  statoto  the 
written  promise  is  sometimes  made  invalid  nnless  it  states  the  consideration: 
Parry  v.  SpiheB,  49  Wis.  384;  S.  C,  35  Am.  Hep.  782;  5  K.  W.  Rep.  512; 
Foster  v.  Napier,  74  Ala.  393.  Bnt  in  Sanders  v.  Barlow,  21  Fed.  Rep.  836, 
and  King  v.  Upton,  4  GreenL  387,  S.  C,  16  Am.  Dec.  266,  a  written  promise 
to  pay  another's  debt  is  held  valid  though  no  consideration  be  expressed. 
However,  the  words  **  for  value  received  "  have  been  held  a  sufficient  state* 
ment  of  the  consideration:  Dahiman  v.  Hammel,  45  Wis.  466;  Oabome  v. 
Bahtr,  34  Minn.  307;  S.  C,  57  Am.  Rep.  55.  As  to  what  is  a  sufficient  con- 
sideration, and  statement  of  it,  in  a  promise  to  pay  another's  debt,  see  Leon- 
ard  V  Vredenlmrgh,  5  Am.  Dec.  317,  extended  note  thereto  321-325;  Hughes 
V.  Creyon,  12  Id.  663;  Farley  v.  Cleveland,  15  Id.  387;  Bamstine  v.  Eggai-i,  15 
Id.  625;  KiTtg  v.  Upton,  16  Id.  266;  Dearborn- v.  Parks,  17  Id.  206;  Corbeti  v. 
Cochran,  30  Id.  348;  note  to  Smith  v.  Weed,  32  Id.  526.  As  to  expression  of 
consideration,  see  particularly  note  to  Uuion  Dank  v.  Coster,  53  Id.  288;  Van 
Doren  v.  TJader,  90  Id.  498,  501. 


State  v.  Curtis. 

[35  Connecticut,  874.] 

Information  in  Natube  of  Quo  Warranto  Originally  Issued  onlt  at 
Instance  of  Sovereign  against  any  person  who  usurped  any  franchise 
or  liberty  against  the  king,  or  for  misuser  or  non-user  of  franchisies  or 
privileges  granted  by  him. 

Statute  of  9  Anne  Extended  Information  in  Nature  of  Quo  War- 
ranto so  that  it  could  issue  at  the  relation  of  any  person  against  any 
other  person  usurping,  intruding  into,  or  unlawfully  holding  any  fran- 
chise or  office  in  any  corporation. 

In  England  Information  in  Nature  of  Quo  Warranto  Lies  in  Name 
of  Sovereign  against  those  who  usurp  sovereign  franchises,  because 
such  usurpation  is  in  derogation  of  the  rights  of  the  crown. 

In  United  States  Information  in  Nature  of  Quo  Warranto  Lies  nr 
Name  of  Government  against  those  who  usurp  sovereign  franchises, 
because  such  franchises  are  grantable  or  granted  by  the  commonwealth. 

Power  to  Create  Corporation  is  Attribute  of  Sovereignty. 

Corporation  Created  cy  Government  of  United  States  is  Creature 
OF  Federal  Sovereignty  Alone.  It  is  controllable  by  the  federal 
government  only,  and  to  that  government  alone  is  it  amenable. 

Information  in  Nature  of  Quo  Warranto  can  Lie  only  in  Name  of 
United  States,  and  in  the  federal  courts,  against  those  who  invade  a 
franchise  granted  by  the  national  government. 

Information  in  Nature  of  Quo  Warranto  will  not  Lie  in  State 
Court  to  try  the  right  to  the  office  of  director  in  a  bank  organized 
under  the  national  currency  act.  This  is  one  of  that  class  of  cases  where 
jnrisdictioii  in  the  state  court  is  utterly  incompatible  with  the  necessary 
jurisdiction  of  the  national  government. 

JvBiBDionoN  to  Issue  Information  in  Nature  of  Quo  Warranto  from 
State  Court,  to  try  the  right  to  the  office  of  director  in  a  bank  organ- 
ised under  the  national  currency  act,  is  not  conferred  by  the  amended 
oorrency  act  of  1864,  section  57,  which  provides  that  suits  against  the 
national  banks  may  be  instituted  in  either  the  federal  or  state  courts. 
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Infobmation  in  the  nature  of  a  qw>  warranto^  to  try  the 
right  to  the  office  of  director  in  the  First  National  Bank  of 
West  Meriden,  a  corporation  organized  under  the  national  cur- 
rency act.  The  information  was  filed  in  the  name  of  the  state 
of  Connecticut,  by  the  relator  J.  Wilcox,  against  Samuel  J. 
Curtis.  Wilcox  claimed  that,  on  January  14,  1865,  he  was  a 
stockholder  in  said  corporation;  that  he  owned  more  than  ten 
shares  of  stock  therein,  etc.;  that  he  was  at  that  time,  and 
long  had  been,  a  director  of  said  corporation;  that  he  was,  at 
an  election  held  on  said  date,  re-elected  a  director  of  said 
corporation;  but  that  notwithstanding  his  election  and  ac- 
ceptance, Curtis,  without  any  legal  warrant,  claimed  to  be  a 
director  in  place  of  Wilcox,  used  and  exercised  the  said  office, 
and  usurped  its  liberties,  rights,  privileges,  etc.,  to  the  damage 
and  prejudice  of  the  relator,  etc.  Wilcox  prayed  that  Curtis  be 
required  to  answer  by  what  authority  he  supported  his  claim. 
The  respondent  demurred  to  the  information,  and  the  case 
was  reserved  upon  the  demurrer,  for  the  advice  of  the  court. 

/.  8.  Beach  and  Fay^  in  support  of  the  demurrer. 
DoolitiU  and  0.  H.  Plattj  contra. 

By  Court,  Butler,  J.  The  power  to  create  a  corporation  is 
an  attribute  of  sovereignty;  and  the  government  of  the  United 
States  created  the  corporation  in  question,  in  the  exercise  of 
that  independent  and  supreme  sovereign  power  which  the  peo- 
ple delegated  to  it  by  the  constitution.  It  is  therefore  the 
creature  of  that  sovereignty,  and  amenable  to  and  controllable 
by  it,  and  by  none  other. 

An  information  in  the  nature  of  a  quo  warranto  against  a 
corporation  lies  only  at  the  instance  and  in  the  name  of  the 
sovereign  power  which  created  it:  Wallace  v.  Anderson^  6 
Wheat.  291.  The  original  writ  so  lay  against  any  person  who 
usurped  any  franchise  or  liberty  against  the  king,  or  for  mis- 
user or  non-user  of  franchises  or  privileges  granted  by  him. 
The  information  in  the  nature  of  a  quo  foarranto^  authorised 
by  the  statute  of  the  9th  of  Anne,  at  the  relation  of  any  per- 
son against  any  other  person  usurping,  intruding  into,  or  un- 
lawfully holding  any  franchise  or  office  in  any  corporation,  is 
but  an  extension  and  simplification  of  the  ancient  writ,  and  is 
grantable  only  where  that  would  lie.  In  England  it  lies  in 
the  name  of  the  sovereign  against  those  who  usurp  such  fran- 
chises, because  such  usurpation  is  in  derogation  of  the  rights 
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of  the  crown.  In  this  country  it  lies  in  the  name  of  the  gov- 
ernment, against  those  who  usurp  such  franchises,  because 
grantable  or  granted  by  the  commonwealth. 

'^The  state  or  commonwealth/'  says  Mr.  Angell  in  his  work 
on  corporations,  "stands  in  the  place  of  the  king,  and  has  suc- 
ceeded to  all  the  prerogatives  and  franchises  proper  to  a  repub- 
lican government.  With  us,  therefore,  to  assume  a  power 
which  cannot  be  exercised  without  a  grant  from  the  sovereign 
authority,  or  to  intrude  into  the  office  of  a  private  corporation, 
contrary  to  the  provisions  of  the  statute  which  creates  it,  is,  in 
a  large  sense,  to  invade  the  sovereign  prerogative  and  to  as- 
sume or  violate  a  sovereign  franchise."  And  the  cases  cited 
folly  sustain  his  positions.  Upon  the  same  principles  the  in- 
formation can  lie  only  in  the  name  of  the  United  States,  and 
in  the  federal  courts,  against  those  who  invade  a  franchise 
grantable  or  granted  by  the  national  government. 

As  then  the  corporation  in  question  is  the  creature  of  federal 
sovereignty,  and  in  respect  to  its  internal  organization,  opera- 
tion, and  continual  existence,  is  amenable  to  and  controllable 
by  that  sovereignty  alone,  and  as  the  writ  iu  question  is 
promptly  grantable  by  that  sovereignty  alone  whose  franchise 
has  been  invaded  and  violated,  it  would  seem  upon  principle 
too  clear  for  argument  (if  there  be  nothing  more  in  the  case), 
that  the  relator  has  erred  in  invoking  the  interference  of 
another  uninvaded  and  unviolated  sovereignty,  and  the  court 
below  have  erred  in  assuming  jurisdiction  and  granting  the 
writ. 

Such  is  the  obvious  prima  Jade  character  of  the  case  before 
us.  But  the  plaintiff  insists  that  there  is  no  error,  and  makes 
several  claims,  founded  upon  the  conflex  character  of  sover- 
eignty as  it  exists  in  this  country,  divided  between  the  national 
and  state  governments. 

1.  He  insists,  in  the  first  place,  that  this  institution  is  amen- 
able to  state  sovereignty,  because  it  is  located  and  its  officers 
discharge  their  duties  and  perform  their  functions  within  this 
state.    This  claim  is  groundless. 

It  is  indeed  true,  in  the  language  of  the  supreme  court  of  the 
United  States  (Lfmi^oHU  R.  R.  Co.  v.  Letson^  2  How.  555),  that 
'*a  corporation  created  by  a  state  to  perform  its  functions  under 
the  authority  of  that  state,  and  only  suable  there,  though  it  may 
have  members  out  of  the  state,  is  a  person,  though  an  artificial 
one,  inhabiting  and  belonging  to  that  state,  and  therefore  en- 
iitted,  for  the  purpose  of  suing  and  being  saed,  to  be  deemed 
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a  citizen  of  the  state."  But  this  is  not  such  a  corporation. 
It  was  not  created  by  us;  it  does  not  perform  its  functions 
under  our  authority;  and  it  is  the  creature  of  and  controllable 
by  another  and  superior  sovereignty.  That  other  sovereignty 
is  exercised  over  the  whole  country  irrespective  of  state  lines 
or  state  authority.  It  places  its  officers  and  agents  and  instru- 
ments wherever  its  necessities  or  its  interests  require,  and 
necessarily  within  the  limits  of  the  states.  With  those  officers 
and  agents  and  instruments,  in  the  exercise  of  their  functions, 
state  authority  can  in  no  way  interfere.  The  national  banks 
are  its  instruments  by  which  it  performs  its  functions  in  estab- 
lishing a  national  currency;  on  that  fact  their  constitutionality 
is  placed,  and  in  the  exercise  of  the  powers  conferred  upon 
them  they  are  as  independent  of  state  control  as  the  army,  or 
navy,  or  the  officers  of  the  subtreasury  and  custom-house,  or 
any  other  instrumentality  by  which  the  functions  of  the  federal 
government  are  performed.  No  other  view  is  compatible  with 
the  principles  of  our  own  jurisprudence,  or  those  recognized 
and  declared  by  the  supreme  court  of  the  United  States  in 
numerous  cases,  and  particularly  in  the  exhaustive  opinion  of 
Chief  Justice  Marshall  in  APCvJloch  v.  Maryland,  4  Wheat.  316. 

2.  The  relator  insists,  in  the  second  place,  that  the  superior 
court  has  jurisdiction  of  the  offense  set  forth  in  the  informa- 
tion, because  the  judicial  power  of  the  federal  and  state  gov- 
ernments is  exercised  concurrently  by  the  courts  of  either, 
unless  Congress  has  conferred  exclusive  jurisdiction,  in  respect 
to  the  subject-matter,  od  the  federal  courts,  and  no  such  ex- 
clusive jurisdiction  has  been  conferred  in  relation  to  this. 
This  claim  is  equally  unfounded. 

It  is  undoubtedly  true  that  the  state  courts  retain  jurisdic- 
tion  over  some  matters,  to  which,  by  the  constitution  and  laws 
of  the  United  States,  jurisdiction  is  given  to  the  federal  gov- 
ernment and  courts,  and  in  respect  to  which  jurisdiction  apper- 
tained to  and  was  exercised  by  the  state  courts  prior  to  the 
adoption  of  that  constitution.  On  that  subject,  the  rule  seems 
to  be,  that  the  state  courts  retain  the  jurisdiction  which  they 
had  before  that  event,  except  where  it  was  taken  away  by  an 
exclusive  constitutional  grant  of  jurisdiction  to  the  federal 
government;  or  Congress  have  made  the  jurisdiction  exclusive 
in  the  federal  courts;  or  the  exercise  of  the  jurisdiction  is  re« 
pugnant  to  and  incompatible  with  such  exercise  by  those 
courtB. 

But  the  cases  where  such  concurrent  jurisdiction  can  be 
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entertained  by  the  courts  of  the  states  are  few.  Most  of  those 
where  such  jurisdiction  has  been  sustained  by  the  supreme 
court  of  tbe  United  States,  and  all  to  which  we  have  been 
particularly  referred,  were  cases  of  a  criminal  character,  where 
the  act  was  an  offense  against  both  sovereignties,  and  punished 
by  a  law  of  the  state.  Here  there  could  be  no  jurisdiction  an- 
terior to  the  adoption  of  the  constitution.  Nor  has  there  been 
any  invasion  of  the  sovereignty  of  this  state,  or  violation  of  its 
laws,  or  any  offense  which  the  state  is  called  upon  to  redress 
in  its  own  behalf.  It  is  a  clear  principle,  that  where  there  has 
been  no  offense  there  can  be  no  judicial  jurisdiction;  and 
equally  clear  that  a  state  has  no  authority  to  enforce  a  national 
law  in  behalf  of  the  national  government. 

And  this  is  one  of  tbat  class  of  cases  where  jurisdiction  in 
the  state  court  is  utterly  incompatible  with  the  necessary 
jurisdiction  of  the  national  government.  The  corporation  in 
question,  being  the  creature  and  instrument  of  that  govern- 
ment, must  necessarily  be  subject  to  that  alone.  By  the  com- 
mon law,  and  by  our  statute,  an  information  of  this  character 
lies  as  well  to  deprive  a  corporation  of  its  charter  as  to  deter- 
mine the  rights  of  its  competing  officers;  and  if  the  relator  is 
right  in  this  claim,  its  charter  can  be  taken  away,  and  its 
franchises  seized  by  the  courts  of  the  state.  Nothing  could 
be  more  repugnant  in  character  than  such  an  unauthorized 
interference,  for  such  a  purpose,  or  for  any  purpose. 

3.  The  plaintiff  claims,  in  the  third  place,  that  concurrent 
jurisdiction  of  the  subject-matter  is  conferred  upon  the  state 
courts  by  the  amended  currency  act  of  1864,  section  57,  which 
provides  'Uhat  suits,  actions,  and  proceedings  against  any 
association,  under  this  act,  may  be  had  in  any  circuit,  dis- 
trict, or  territorial  court  of  the  United  States,  held  within  the 
district  in  which  such  association  may  be  established;  or  in 
any  state,  county,  or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in  simi- 
lar cases;  provided,  however,  that  all  proceedings  to  enjoin 
the  comptroller  under  this  act  shall  be  had  in  a  circuit,  dis- 
trict, or  territorial  court  of  the  United  States,  held  in  the  dis- 
trict in  which  the  association  is  located."  To  this  claim  alsa 
we  find  it  impossible  to  assent. 

The  information  in  the  nature  of  a  quo  VHirranto^  although 
grantable  to  determine  a  private  right  to  an  office  in  a  corpo- 
ration, between  party  and  party,  as  well  as  to  determine  the 
right  of  the  corporation  to  the  franchise  assumed,  and  a  civil 
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proceeding,  must  be  filed  and  issued  in  the  name  of  the  sover- 
eignty which  created  the  corporation,  and  is  still  so  far  forth 
a  prerogative  writ.  Congress,  in  the  exercise  of  its  authority 
to  apportion  the  judicial  power  among  the  inferior  federal 
courts,  has  been  very  cautious  in  conferring  the  power  to  grant 
prerogative  writs.  That  power  is  nowhere  conferred,  in  ex- 
press terms,  upon  the  circuit  or  any  other  federal  court  located 
in  the  states.  They  did  not  attempt  to  confer  the  power  to 
grant  a  mandamus  upon  the  supreme  court  as  a  matter  of 
original  jurisdiction,  but  that  court  in  Marbury  v.  Madison 
held  the  act  unconstitutional,  on  the  ground  that  it  was  not 
xx>mpetent  for  Congress  to  increase  the  original  jurisdiction 
of  the  supreme  court.  By  the  eleventh  section  of  the  judici- 
ary act  of  1789,^  jurisdiction  was  given  to  the  circuit  courts  ol 
all  suits  of  a  civil  nature  at  common  law  and  in  equity  to  the 
amount  of  five  hundred  dollars  or  more  between  certain  par- 
ties. This  writ,  though  in  its  nature  grantable  at  the  discre- 
tion of  the  court,  is  one  of  right,  and  constitutes  a  suit  within 
the  meaning  of  that  term  as  used  in  the  act,  but  is  not  of  the 
character,  or  between  the  parties,  contemplated  by  it. 

The  fourteenth  section  also  authorizes  the  circuit  and  other 
federal  courts  "  to  issue  writs  of  habeas  corpus,  and  all  other 
writs  not  specially  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  law."  But  the  su- 
preme court  in  Mclntlre  v.  Wood,  7  Cranch,  504,  and  M^Clung 
V.  SilliTnan,  G  Wheat.  598,  and  KendaU  v.  United  States, 
12  Pet.  524,  held  that  the  circuit  courts  within  the  states  had 
not  power  under  those  sections  to  grant  a  mandamtM,  which  is 
one  of  those  writs,  unless  necessary  for  the  exercise  of  their 
jurisdiction  within  the  limits  prescribed,  although  the  power 
was  sustained  in  the  latter  case  as  having  been  given  to  the 
circuit  court  of  the  District  of  Columbia.  The  granting  of 
those  writs  undoubtedly  appertains  to  the  judicial  power  of 
the  government;  but  that  part  of  the  power  seems  not  to  have 
been  conferred  by  Congress  upon  any  of  the  courts  but  that  of 
the  District  of  Columbia  in  prescribing  their  jurisdiction,  ex- 
cept as  incident  to  and  necessary  for  the  exercise  of  the  other 
special  powers  with  which  they  are  clothed.  The  circuit  court 
of  the  United  States  for  this  district  has  not  the  power  there- 
fore to  issue  a  qtu)  warranto  in  a  case  like  this  by  virtue  of  any 
general  jurisdiction.  And  is  it  to  be  assumed  that  Cooogress, 
having  been  thus  cautious  of  intrusting  the  federal  ooarts  with 
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that  power,  intended  nevertheless  to  confer  it  by  the  language 
quoted,  and  not  only  on  the  federal  but  upon  the  state  courts? 
to  delegate  to  the  state  courts  a  part  of  their  sovereignty?  to 
submit  a  corporation  —  a  creature  of  their  creation,  and  an 
instrument  by  which  they  perform  one  of  their  functions — to 
the  absolute  and  unrestrained  supervision  and  control  of  the 
courts  of  another  sovereignty,  especially  when  by  the  act 
which  created  it  they  reserved  to  their  own  officers  unusual 
supervisory  power  and  control?  I  think  not.  And  if  the  case 
turned  upon  that  question  alone,  I  should  be  strongly  inclined 
to  the  opinion  that  Congress  intended  by  the  clause  quoted  to 
provide  a  more  convenient  forum  for  determining  the  ordinary 
questions  which  must  naturally  arise  between  the  corporations 
and  others  in  the  course  of  their  business,  and  intended  no 
more. 

But  there  is  another  and  conclusive  objection  to  this  claim 
of  the  plaintiff.  The  section  in  question  authorizes  suits 
against  the  corporation  only.  This  is  not  a  suit  against  the 
corporation,  but  a  proceeding  by  one  individual  against  an« 
other  individual  competing  for  the  office  of  director  of  it;  and 
it  is  not  within  the  letter  or  spirit  of  the  act. 

For  these  reasons  we  advise  that  the  information  is  insuffi- 
cient, and  the  demurrer  should  be  sustained. 

In  this  opinion  the  other  judges  concurred. 


iNfOBMATKUf  IN    NaTURS  OF   QuO    WaBRANTO   MAT  BB   PROSBODTID^  Af 

WHOSB  SvooBsnoiff:  See  (kimTnomoedUh  v,  CbUey,  94  Am.  Deo.  75;  Oomnum' 
wealth  Y.  Union  Ins,  Co,,  4  Id.  60. 

Quo  Wabbamto,  Object  of:  See  Commonwealih  ▼.  Murray,  14  Am.  Deo. 
614;  as  to  pleadings  and  prooeedings  therein,  see  extended  note  to  People  ▼. 
Beneeelaer  etc,  R  JL  Co.,  30  Id.  44-52. 

Quo  Wabbahto,  Natubb  of  Wbtt  of:  Comnumwealih  ▼•  ObUeyf  94  Am. 
Dec  75;  State  ▼.  Harris,  36  Id.  460. 

Quo  Wabbamto,  Inforication  in  Natubb  of,  lasun  at  Inbtascb  oi 
OovEBNiCKNT  ^BEN:  People  ▼.  BU/er  JUairin  etc  B.  B.  Co.,  86  Am.  Dea  64. 
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Pringzplbs  of  Law  of  Trade-mark  Statsd. 

Tradb-mark,  when  Entitled  to  Protectiom. — A  tnde-mark  adopted  by 
a  merchant  or  mannfacturer  for  bis  goods  is  not  entitled  to  protection  aa 
his  exclusive  property,  unless  it  in  some  manner  designates  the  tnio 
origin  or  ownership  of  the  goods. 

How  Origin  and  Ownership  of  Ooods  mat  be  Designated  in  Trade- 
MARK  —  Violation  of  Trade-mark,  how  Effected  bt  Imitation  of 
Device.  —  Name  of  manufacturer,  used  by  him  as  trade-mark,  may 
have  added  to  and  connected  with  it  some  peculiar  device  as  auxiliary 
to  the  name  in  declaring  the  true  origin  and  ownership  of  his  goods; 
and  a  wrongful  violation  of  such  a  trade-mark  may  be  effected,  even 
though  the  name  of  the  imitator  be  substituted  for  that  of  the  original 
manufacturer  by  such  an  imitation  of  the  device  as  indicates  a  design  to 
deceive,  and  is  calculated  to  deceive,  the  public  as  to  the  true  origin 
and  ownership  of  the  goods. 

Figures  Indicating  Nxtmbers  mat  be  Protected  as  Trade-mabks» 
Especially  when  Tuey  are  Associated  with  Name  of  Manttfao- 
turer  upon  labels  of  certain  form,  color,  and  arrangement,  and  in  con- 
nection with  such  labels  are  used  by  him  to  indicate  his  own  manufac- 
ture; for  by  virtue  of  such  connection  they  form  an  important  part  of 
the  trade-mark. 

Labels  with  Numbers  Ck>NsnTUTE  Legal  Trade-marks,  and  are  En- 
titled TO  Protection  as  Such  when.  —  Where  a  manufacturer  of 
britannia  spoons,  for  the  purpose  of  distinguishing  tbem  from  all  other 
britannia  spoons  ia  the  market,  and  for  the  purpose  of  designating  dif- 
ferent classes  of  his  own  spoons,  adopts  several  different  labels  of  par- 
ticular size,  form,  and  color,  with  his  own  name  thereon,  together  with 
some  term  descriptive  of  the  spoons,  and  in  connection  therewith  certain 
figures  arbitrarily  chosen,  the  different  classes  of  spoons  being  indicated 
by  fixed  numbers;  and  these  labels  constitute  the  only  trade-mark  under 
which  he  introduces  his  spoons  into  market;  and  under  these  labels  and 
numbers  the  spoons  have  become  generally  and  favorably  known,  and  a 
large  demand  has  grown  up  for  them;  and  they  are  generally  bought 
and  sold  by  the  numbers  on  the  labels,  — the  labels  thus  arranged  and 
used  constitute  legal  trade-marks,  and  are  entitled  to  protection. 

Bamb — Use  of  Similar  Numbers  on  Labels  as  Violation  of  Trade- 
mark, THOUGH  Imitator's  Name  is  Used  Instead  of  Original 
Manufacturer's.  — Where  another  manufacturer  makes  spoons  similar 
to  those  referred  to  above,  though  differing  somewhat  in  style,  and  pre- 
pares labels  resembling  the  above,  and  adopts  the  same  numbers  for 
spoons  of  a  similar  kind;  the  labels  being  so  nearly  alike  that  a  purchaser 
not  reading  the  name  upon  them  might  be  deceived;  and  where  such 
labels  are  adopted  with  those  particular  numbers  for  the  purpose  of  aid- 
ing the  introduction  of  his  spoons  into  the  market,  — it  is  a  violation  of 
the  trade-mark  of  the  first  manufacturer,  although  the  second  manu- 
facturer puts  his  own  name  on  the  labels  in  the  place  of  that  of  the  first. 
And  the  use  of  the  same  figures  with  a  cipher  prefixed  does  not  var| 
the 
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Petition  for  an  injunction  against  the  use  of  certain  labels 
claimed  to  be  a  violation  of  the  petitioners'  trade-mark.  The 
petitioners,  L.  and  N.  S.  Boardman,  were  partners  under  the 
name  of  L.  Boardman  and  Son,  and  after  the  formation  of  the 
copartnership  in  1863  carried  on  the  business  of  manufactur- 
ing britannia  spoons  of  various  styles  and  sizes.  L.  Boardman 
had  previously  carried  on  the  business  alone.  The  petitioners 
produced  spoons  of  a  superior  and  desirable  quality,  and  for 
years  had  prepared  and  put  up  the  spoons  so  manufactured 
by  them,  in  boxes,  packed,  labeled,  and  numbered  as  shown 
below.  L.  Boardman  had  put  up  and  packed  his  spoons  in 
boxes  of  the  same  style  and  colors  with  these,  and  adopted 
these  labels,  and  the  numbers  printed  thereon,  for  the  purpose 
of  distinguishing  the  spoons  of  his  manufacture  from  all  other 
britannia  spoons  in  the  market,  and  for  the  purpose  of  desig- 
nating dififerent  classes  of  his  own  spoons.  From  1853  to 
1866,  the  respondents  had  purchased  one  hundred  and 
thirty-eight  thousand  dollars'  worth  of  petitioners'  spoons 
to  sell  to  their  own  customers.  There  was  no  indication 
as  to  who  was  the  maker  of  the  spoons  they  sold,  except  the 
numbers.  In  1866  the  respondents  began  to  manufacture 
spoons  similar  in  character,  etc.,  as  shown  in  the  opinion,  ex- 
cept that  their  own  name  was  substituted  on  the  labels  for  that 
of  L.  Boardman.  A  sample  of  these  labels  is  given  below. 
The  respondents'  spoons  were  prepared  for  market  in  the  same 
manner  that  they  had  prepared  the  petitioners'  spoons  before 
sold  by  them.  The  respondents  sold  large  quantities  of  their 
own  spoons  thus  prepared;  but  they  did  not  sell  under  any 
false  color  or  pretense  that  they  were  manufactured  by  the 
petitioners,  other  than  such  as  might  be  inferred  from  the 
similarity  of  the  labels  used  by  them  to  the  labels  of  the  peti- 
tioners. They  had  no  absolutely  fraudulent  design,  but  be- 
lieved that  numbers  could  not  be  legally  claimed  as  a  trade- 
mark. As  soon  as  petitioners  found  out  that  the  respondents 
were  using  these  numbers,  the  latter  were  notified  that  the 
numbers  on  the  labels  were  the  trade-mark  of  the  petitioners, 
and  forbidden  to  use  the  same.  After  the  service  of  a  tempo- 
rary injunction,  the  respondents  continued  to  use  the  same 
numbers,  placing  "  0 "  before  the  same,  and  filled  orders  for 
the  old  numbers,  by  sending  the  corresponding  number  which 
they  had  adopted  by  placing  a  cipher  before  it.  Thirty-two 
different  numbers  were  used  by  the  petitioners  on  their  differ- 
ent labels,  the  different  labels  being  used  for  different  stylos 
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and  sizes  of  spoons.  They  were  generally  green  in  color,  but 
a  few  were  of  steel  color.  The  different  labels  nsed  by  the  re- 
spondents were  of  the  same  size  and  color  as  the  correspond- 
ing labels  of  the  petitioners,  and  the  same  figures  were  used 
for  the  same  classes  of  spoons.  Other  facts,  reported  by  a 
committee  to  whom  the  case  was  referred,  are  stated  in  the 
opinion.  The  case  was  reserved  for  the  advice  of  the  supreme 
court  of  errors. 

A.  P.  Hydfi  and  Cvlvevj  for  the  petitioners. 

Doolittle  avid  0.  H.  Flatty  for  the  respondents. 

By  Court,  Carpenter,  J.  The  office  of  a  trade-mark  is  to 
designate  the  true  origin  or  ownership  of  the  article  or  fabric 
to  which  it  is  affixed.  When  any  mark,  symbol,  or  device  is 
used  merely  to  indicate  the  name,  quality,  style,  or  size  of  an 
article,  it  cannot  be  protected  as  a  trade-mark. 

The  object  or  purpose  of  the  law  in  protecting  trade-mari^ 
as  property  is  twofold:  1.  To  secure  to  him  who  has  been  in- 
strumental in  bringing  into  market  a  superior  article  of  mer- 
chandise the  fruit  of  his  industry  and  skill;  2.  To  protect  the 
community  from  imposition,  and  furnish  some  guaranty  that 
an  article  purchased  as  the  manuflacture  of  one  who  has  ap- 
propriated to  his  own  use  a  certain  name,  symbol,  or  device 
as  a  trade-maik,  is  fipenuine.    Consequently  the  violation  of 
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property  in  trade-marks  works  a  twofold  injury;  the  appro- 
priator  suffers  in  failing  to  receive  that  remuneration  for  his 
labors  to  which  he  is  justly  entitled,  and  the  public  in  being 
deceived,  and  induced  to  purchase  articles  manufactured  by 
one  man  under  the  belief  that  they  are  the  production  of  an- 
other. 

It  must  not  be  inferred,  however,  that  an  injury  to  the  pur- 
chaser and  an  injury  to  the  proprietor  of  a  trade-mark  must 
concur  in  any  given  case  in  order  to  maintain  an  action;  as 
rither,  of  itself,  is  sufficient  to  entitle  the  party  injured  to  his 
legal  remedy.  Thus  an  imitator  of  a  trade-mark  may  not  de- 
fend as  against  the  true  owner,  by  showing  that  the  article 
sold  by  him  is  as  good  as  the  representation  implied  by  the 
use  of  the  trade-mark;  while  such  fact  may,  perhaps,  be 
shown  in  defense,  or  at  least  in  mitigation  of  damages,  in  an 
action  on  the  case  by  the  purchasers.  And  on  the  other  hand, 
in  the  latter  class  of  actions,  the  injury  to  the  original  appro- 
priator  forms  no  part  of  the  plaintiff's  case. 

A  leading  case  on  this  subject  is  Amoakeag  Mfg.  Co,  v.  SpeaVj 
2  Sand.  599.  Mr.  Upton  in  Ms  work  on  trade-marks,  page  136, 
upon  a  careful  examination  of  that  case,  has  deduced  from  it 
certain  principles  which  seem  to  have  been  sanctioned  and 
affirmed  by  later  decisions;  and  which,  with  the  exception 
perhaps  of  the  last,  may  now  be  regarded  as  the  settled  law 
of  this  country.  I  quote  only  those  which  seem  to  have  more 
immediate  reference  to  the  case  now  under  consideration;  and 
will  then  briefly  apply  them  to  the  facts  of  the  case. 

''  1.  That  a  trade-mark  adopted  by  a  manufacturer  or  mer- 
chant for  his  goodS)  to  be  clothed  with  the  attributes  of  prop- 
erty, entitling  the  appropriator  to  protection  in  its  exclusive 
use,  must,  by  word,  letter,  sign,  figure,  or  symbol,  designate 
the  true  origin  or  ownership  of  the  goods. 

^'  2.  That  where  a  trade-mark  is  violated,  the  essence  of  the 
wrong  done  consists  in  the  sale  of  the  goods  of  one  manufac- 
turer as  and  for  the  goods  of  another,  and  therefore  that  such 
violation  can  only  be  predicated  of  a  copy  or  imitation  of 
a  trade-mark,  or  those  portions  of  a  trade-mark  which  truly 
designate  the  origin  or  ownership  of  the  goods. 

'*8.  That  a  similarity  between  two  trade-marks,  used  by 
different  manufacturers  for  their  goods,  although  of  such  a 
oharacter  as  to  induce  a  belief  in  the  mind  of  the  public  that 
they  bdong  to  and  designate  the  goods  of  the  same  manufao- 
toier  or  trader,  is  not  of  itself  sufficient  ground  for  a  piohibi- 
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tion  of  the  use  of  such  trade-mark  by  him  who  did  not  fint 
adopt  it.  That  similarity,  to  entitle  the  originator  to  the  pro- 
tection of  the  law,  must  be  smch  as  to  amount  to  a  false  rep> 
resentation,  not  alone  that  the  two  articles  have  the  same 
origin,  but  that  the  goods  to  which  the  simulated  mark  is  at- 
tached are  the  manufacture  of  him  who  first  appropriated  tba 
trade-mark." 

"  6.  That  a  violation  of  a  trade-mark  consisting  of  a  false 
declaration,  by  a  copy  or  imitation  of  those  part«  of  the  trade- 
mark imitated  which  indicate  the  true  origin  or  manufacture 
of  the  goods, — it  is  not  essential  to  the  interposition  of  judicial 
restraint  that  the  imitation  should  be  exact  or  perfect.  Though 
a  limited  and  partial  imitation,  containing  variations  that  a 
comparison  with  the  original  would  instantly  disclose,  it  may 
yet  be  manifest  that  a  resemblance  exists,  which  was  de- 
signed to  mislead,  and  which  has  actually  misled,  the  public, 
or  probably,  or  even  possibly,  may  do  so  in  that  particular 
which  constitutes  the  wrong. 

'^  6.  That  the  name  and  address  of  the  manufacturer,  used 
by  him  as  a  trade-mark,  may  have  added  to  and  connected 
with  it  some  particular  device,  vignette,  emblem,  symbols, 
forms,  or  figures  adopted  as  auxiliaries  to  the  name  and  ad- 
dress, in  declaring  the  true  origin  and  ownership  of  the  mer- 
chandise, and  a  wrongful  violation  of  such  a  trade-mark  may  be 
accomplished,  even  though  the  name  of  the  original  manufac- 
turer be  omitted,  and  that  of  the  imitator  be  substituted,  by 
such  an  imitation  of  the  peculiar  device,  vignette,  emblem, 
symbol,  form,  color,  or  figure  alone,  as  indicates  a  design,  and 
is  calculated  to  mislead  and  deceive  the  public  as  to  the  true 
origin  arid  ownership  of  the  goods." 

1.  Both  parties  seem  to  regard  the  use  of  numbers  as  giving 
rise  to  the  most  important  and  most  material  question  in  the 
cause.  The  petitioners  rely  upon  them  as  the  most  prominent, 
valuable,  and  distinctive  feature  in  their  trade-marks.  The 
respondents  claim  that  if  in  any  case  numbers  can  be  legally 
appropriated  as  trade-marks,  they  were  not  so  appropriated  in 
this  case;  and  that  so  far  as  they  tend  to  indicate  ownership, 
it  is  only  so  by  an  association  of  ideas,  and  by  giving  to  them 
a  meaning  which  they  were  not  originally  designed  to  have. 
If  this  be  so,  or  if  the  numbers  were  used  solely  to  indicate 
the  different  patterns,  styles,  or  sizes,  it  is  clear  from  the  view 
we  have  taken  of  the  law  that  the  respondents  ought  not  to  be 
vestrained  from  their  use.    Whether  in  any  case  numbers 
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alone  may  be  legitimately  appropriated  as  trade-marks,  is  a 
question  not  neceBsarily  involved  in  the  case.  It  may  be  dif- 
ficult to  give  to  bare  numbers  the  effect  of  indicating  origin  or 
ownership;  and  it  may  be  still  more  difficult  to  show  that 
they  were  originally  designed  for  that  purpose;  but  if  it  be  once 
shown  that  that  was  the  original  design,  and  that  they  have 
had  that  effect,  it  may  not  be  easy  to  assign  a  reason  why 
they  should  not  receive  the  same  protection,  as  trade-marks, 
as  any  other  symbol  or  device.  But  in  this  case  the  numbers 
were  associated  with  the  name  of  the  petitioner,  and  the  form, 
color,  and  general  arrangement  of  the  labels;  and  by  virtue  of 
that  connection,  form  an  important  part  of  the  trade-mark  it- 
self. By  a  reference  to  the  facts  found,  it  will  appear  that 
Luther  Boardman,  one  of  the  petitioners,  '^  adopted  the  several 
labels  of  the  size,  form,  and  colors  stated,  and  the  numbers 
printed  thereon,  for  the  purpose  of  distinguishing  the  spoons 
of  his  manufacture  from  all  other  britannia  spoons  sold  in 
market."  And  also,  "  that  the  labels  described  in  the  peti- 
tion, in  connection  with  the  name  *  L.  Boardman,'  and  espe- 
cially the  numbers  thereon,  constituted  the  only  trade-marks 
under  which  the  petitioners  introduced  their  spoons  into 
market;  that  under  these  labels  and  numbers  their  spoons  had 
become  generally  known  in  market,  and  had  obtained  a  good 
reputation,  and  there  had  grown  up  a  large  demand  for  the 
petitioners'  spoons;  that  those  spoons  were  known  by  their  re- 
spective numbers,  and  were  generally  ordered,  bought,  and 
sold  by  the  numbers  on  the  labels." 

From  this  finding,  we  entertain  no  doubt  that  the  labels 
thus  arranged,  adopted,  and  used  constituted  legal  trade- 
marks, and  are  entitled  to  protection. 

2.  Have  the  respondents  violated  the  petitioners'  rights  by 
an  imitation  of  their  trade-marks?  It  seems  that  the  re- 
spondents manufactured  ^'  spoons  similar  in  character  to  those 
made  by  the  petitioners,  though  differing  somewhat  in  style 
or  pattern,  and  prepared  labels  resembling  those  of  the  peti- 
tioners, and  adopted  the  same  numbers  as  had  been  adopted 
by  the  petitioners,  adapting  said  numbers  to  similar  kinds  of 
spoons." 

The  presumption  of  a  designed  imitation,  arising  from  the 
similarity  of  the  spoons,  the  resemblance  of  the  labels,  and 
the  identity  of  the  numbers,  would  be  very  strong  if  all  these 
circumstances  were  found  to  exist  in  reference  to  only  one 
kind;  but  when  the  case  finds,  as  it  does,  that  they  do  exist 
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in  respect  to  eeTerml  diflTerent  kinds,  the  presumption  is  vastly 
strengthened.  It  farther  appears  that  the  similarity  of  the 
labels  was  '^so  elose  an  imitation  that  an  nnwary  trader 
might  be  deceiTed,  but  no  one  reading  the  label  would  be 
deceived  thereby;  that  the  respondents  adopted  the  labels 
and  numbers,  as  set  forth  in  the  petition,  for  the  purpose  of 
aiding  the  introduction  of  their  spoons  into  market,"  etc. 

It  is  true  that  the  respondents  put  their  own  name  on  the 
labels  used  by  them  in  place  of  that  of  the  petitioners;  but 
that  is  not  sujBScient  to  destroy  the  effect  of  the  imitation  in 
other  respects;  especially  in  respect  to  the  numbers.  They 
had  been  in  the  habit  of  selling  Boardman's  spoons,  and  of 
selling  tfaem  by  their  numbers.  And  when  customers  ordered 
spoons  of  a  certain  number  of  the  respondents,  they  expected 
to  receive  Boardman's  spoons.  On  receiving  them,  the  most 
prominent  feature  of  the  label,  and  the  one  most  likely  to 
attract  attention,  would  be  the  number.  That  being  right, 
and  the  labels  generally  resembling  the  petitioners',  the  name 
would  hardly  be  likely  to  attract  attention,  and  if  it  did,  it  is 
by  no  means  certain  that  they  would  be  particular  to  observe 
that  the  name  indicated  the  makers  of  the  article  rather  than 
dealers  therein.  The  importance  attached  to  these  numbers 
is  further  shown  by  the  fact  that  since  the  temporary  injunc- 
tion the  respondents  have  used  the  same  numbers  with  a 
cipher  prefixed. 

On  the  whole,  we  are  satisfied  that,  although  the  name  of 
the  imitator  was  substituted  for  that  of  the  original  proprie- 
tors, and  that  the  imitation  in  other  respects  may  not  be 
exact,  a  resemblance  exists  which  was  designed  to  mislead; 
and  which,  under  the  circumstances,  was  well  calculated  and 
likely  to  produce  that  result. 

8.  Have  the  petitioners  suffered  damage?  On  this  point 
there  is  no  room  for  doubt.  The  finding  of  the  committee  is 
explicit,  ^*that  said  respondents  have  sold  large  quantities  of 
their  spoons  so  put  up  in  place  of  spoons  manufactured  by  the 
petitioners,  as  alleged  in  the  petition."  It  is  also  apparent 
from  what  has  already  been  said  that  the  petitioners  are  in 
danger  of  still  further  loss,  unless  protected  by  an  injunction. 
The  circumstance  that  the  respondents  now  prefix  a  cipher  to 
the  numbers  would  hardly  vary  the  result.  Their  motive  is 
apparent  They  may  succeed  in  reaping  some  advantage  from 
the  numbers  as  thus  used,  but  it  is  manifest  that  it  will  be  at 
the  expense  of  the  petitioners. 
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We  advise  judgment  for  the  petitioners. 
In  this  opinion  the  other  judges  concurred. 


SiaHT  TO  TBJkXfE-mAMK  n  Tmomaav,  Am  m  LrammaBiaNT  wnx  bi 
"EsjonrsD:  See  cMes  citod  in  note  to  BradlBf  v.  Ncrkm,  87  Am.  Dae.  204; 
Derrmger  r.  Plate,  87  Id.  170. 

Ibotation  of  Trade-mark  Calculatkd  to  Dbckxyb  is  iKFRinoBmNT, 
Ain>  'vriLL  BE  Enjoined:  See  eases  cited  in  note  to  Bradley  r.  Narion,  87  Ant.' 
Dec.  204;  Taylor  v.  Carpenter,  42  Id.  114. 

Trade-mark,  to  be  Valid,  mttst  Indicate  Okioin  on  OwinsRsmT  of 
the  article  upon  which  it  is  placed:  See  extended  note  to  Partridge  ▼.  Menek, 
47  Am.  Dec.  287,  showing  that  names,  nnmbera,  letters,  etc.,  maybe  the  sub- 
ject of  a  valid  trade-mark.     The  principal  case  is  cited  at  page  29i. 

The  pbingipal  case  was  cited  in  each  of  the  following  authorities,  and 
to  the  point  stated:  It  seems  to  be  the  office  of  a  trade-mark  to  point  out  the 
true  source,  origin,  or  ownership  of  the  goods  to  which  the  mark  is  applied, 
or  to  point  out  and  designate  a  dealer's  place  of  business,  distiDguishing  it 
from  the  business  locality  of  other  dealers:  Marshall  v.  Piniham,  52  Wis.  578; 
CancU  Co.  y.  Clark,  13  Wall.  323.  In  all  cases  where  rights  to  the  exclusive 
use  of  a  trade-mark  are  invaded,  the  essence  of  the  wrong  consists  in  the  sale 
of  the  goods  of  one  manufacturer  or  vendor  as  those  of  another;  but  it  is  only 
when  this  false  representation  is  directly  or  indirectly  made  that  the  party 
who  appeals  to  a  court  of  equity  can  have  relief:  See  cases  last  cited,  where 
numerous  other  cases  to  the  same  point,  besides  the  principal  one,  are  cited. 
The  resemblance  and  deception  are  matters  of  fact  to  be  determined  in  each 
case:  Meriden  Britannia  Co,  v.  Parker,  39  Conn.  461.  In  Oilman  v.  Hunnewell, 
122  Mass.  139,  152,  it  was  held  that  a  court  of  equity  Mrill  not  restrain  a  de- 
fendant from  the  use  of  a  label,  on  the  ground  that  it  infringes  the  plaintiff's 
trade-mark,  unless  the  form  of  the  printed  words,  the  words  themselves,  and 
the  figures,  lines,  and  devices  are  so  similar  that  any  person,  with  such 
reasonable  care  and  observation  as  the  public  generally  are  capable  of  using 
and  may  be  expected  to  exercise,  would  mistake  the  one  for  the  other.  At 
page  152  the  court  cited  a  number  of  cases,  among  them  the  principal  one, 
showing  that  the  variation  appeared  to  the  court  to  be  merely  colorable,  and 
that  the  form  and  particulars  of  the  marks  or  labels  were  not  given  in  the 
reports.  This  is,  however,  not  wholly  true  of  the  principal  case,  as  shown 
by  its  facts  above.  In  Lawrence  Mfg,  Co.  v.  Lowell  Hosiery  Mills,  129  Mass. 
827,  the  principal  case  was  cited  as  showing  the  difficulty  of  giving  to  bare 
numbers  the  effect  of  indicating  origin  or  ownership,  and  of  showing  that  the. 
numbers  used  were  originally  designed  for  that  purpose.  In  that  case  it  was , 
held  that  numerals,  arbitrarily  selected,  and  used  on  goods  in  combination  . 
with  other  devices  to  denote  the  origin  of  the  goods,  and  not  their  quality, 
are  a  valid  trade-mark;  and  that  a  person  who  uses  them,  in  combination  ^ 
with  other  devioes  which  he  has  a  right  to  use,  may  be  restrained  by  a  bill  in . 
e^ty  from  so  uring  th«m,  if  he  does  so  for  the  purpose  of  imitating  the- 
trade-mark,  and  hia  nse  is  calculated  to  deceive  and  does  deceive  personB 
iMiying  hit  goods. 
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[85  COKNBcncuT,  4S7.J 

XvjuiuBs  TOO  RmoTB  TO  CoNSTiTUTs  Caubb  ov  Aotiov.  — WhflTe  one  §■ 
injiired  by  the  wrongful  act  of  another,  and  others  are  indireotly  and 
consequentially  injured,  bnt  not  by  reason  of  any  natoral  or  l^gal  rela- 
tion, tbe  injuries  of  the  latter  are  too  remote  to  oonstitnte  a  eaose  of 
action. 

IVBIBICr  AND  CONSBQUSKTIAL  INJURIES  ABB   AonONABLB  WHBf. — Where 

one  is  injured  by  the  wrongful  act  of  another,  and  others  are  indirectly 
and  consequentially  injured,  the  injuries  of  the  latter  are  aotiooaUe^ 
though  not  directly  committed  upon  the  plaintiff  in  the  case,  if  they 
were  maliciously  and  fraudulently  intended  to  affect,  and  did  injnrioDsly 
affect,  him  in  his  contract  or  business  relations. 

DiOLARATioN  Sets  Fobth  Good  Causb  or  Action  por  Indirect  and  Gon- 
SBQUENTiAL  Injurt  where  it  alleges  that  the  defendant  falsely  and 
fraudulently  represented  himself  to  be  a  superintendent  of  wharves, 
and  as  such  ordered  the  captain  of  a  vessel  which  was  discharging  at  the 
plaintiff's  wharf  to  remove  therefrom,  by  which  the  plaintiff  lost  the 
profit  that  he  was  to  have  received  for  the  use  of  his  wharf,  and  which 
he  would  otherwise  have  received;  and  that  said  acts  of  the  defendant 
were  maliciously  and  fraudulently  done  with  intent  to  injure  the  plain- 
tiff and  defraud  him  of  his  just  profit  from  the  use  of  the  wharf. 

IvjURT  Done  to  One  with  Malicious  or  Fraudulent  Design  to  In- 
JX7RE  Another  through  Contract  Relation — Gist  or  AcnoN  jor, 
AND  Evidence  therein.  —  The  pivotal  fact  in  an  action  against  a  wharf 
superintendent  for  wrongfully  ordering  the  captain  of  a  vessel  dischar- 
ging at  plaintiff's  wharf  to  remove  therefrom,  whereby  the  plaintiff  was 
injured  and  deprived  of  his  wharfage,  is  the  existence  of  a  malicious 
and  fraudulent  design  to  injure  the  plaintiff  and  to  deprive  him  of  his 
wharfage.  If  that  existed,  the  action  lies,  and  the  plaintiff  is  entitled 
to  recover.  If  that  did  not  exist,  the  injury  to  the  plaintiff  is  remote, 
and  he  cannot  recover.  It  is  essential  that  the  declaration  should  con- 
tain allegations  averring  such  a  design,  and  such  allegations  must  be 
proved  as  laid. 

LrarRucTioNs  were  Held  Erroneous  in  Action  against  Whakt  Super- 
intendent for  wrongfully  ordering  the  captain  of  a  vessel  discharging 
at  plaintiff's  wharf  to  remove  therefrom,  whereby  the  plaintiff  was  in- 
jured and  deprived  of  his  wharfage,  where  the  jury  were  charged  thai 
it  was  not  enough  for  the  defendant  simply  to  have  believed  that  he  had 
no  authority  to  make  the  order  complained  of  and  to  have  made  the 
same  in  good  faith,  but  that  he  was  bound  to  act  with  reasonable  caution. 
The  defendant  was  entitled  to  an  instruction  that  there  could  be  no  re- 
covery unless  he  had  acted  with  a  malicdnns  and  fraudulent  design  to 
injure  the  plaintiff. 

Trespass  on  the  case.  Plaintiff  owned  a  certain  wharf  in 
the  city  of  Bridgeport  A  certain  brig,  named  the  Brilliant, 
moored  to  said  wharf  and  commenced  to  discharge  four  hQn« 
dred  tons  of  coal.  Defendant  claimed  to  be  a  harbor-master 
and  superintendent  of  wharves,  and  as  such  ordered  the  cap* 
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tain  of  the  Brilliant  to  haul  said  vessel  astern  and  far  enough 
to  permit  a  canal-boat  lying  in  the  river  to  obtain  a  berth  at 
the  elevator  on  the  wharf  of  Miller  &  Co.,  referred  to  in  the 
opinion.  At  the  time  appointed  by  Brooks  for  the  removal 
of  the  Brilliant,  he  appeared  and  threatened  to  fine  said  cap- 
tain thirty  dollars  unless  he  hauled  said  brig  away  from  her 
berth  at  said  wharf  "within  two  minutes."  The  wharfage 
which  plaintiff  would  have  received  amounted  to  more  than 
one  hundred  dollars.  The  defendant's  order  was  made  at 
the  request  of  Miller  &  Co.,  who  wished  to  have  grain  on 
the  canal-boat  unladen  at  their  wharf.  It  was  admitted  by 
the  plaintiff  that  the  defendant  was  the  only  person  appointed 
superintendent  of  wharves  in  the  city,  and  by  the  defendant 
that  a  compliance  with  the  order  would  have  removed  the 
brig  so  far  astern  that  the  remainder  of  her  cargo  could  not 
have  been  discharged  upon  the  plaintiff's  wharf.  Verdict  for 
the  plaintiff.  Defendant  filed  a  bill  of  exceptions;  and  also 
filed  a  motion  in  arrest  of  judgment  for  the  insufiiciency  of 
the  declaration,  which  motion  was  overruled.  Defendant  then 
took  the  record  before  the  superior  court,  for  revision,  by  a 
motion  in  error,  and  the  case  was  reserved  by  that  court  for 
the  advice  of  this  court.  The  errors  assigned  were  the  over- 
ruling of  the  motion  in  arrest  of  judgment,  the  instructions 
of  the  court,  and  the  omissions  to  instruct.  The  questions 
raised  by  the  assignment  of  errors  and  other  facts  appear  in 
the  opinion. 

BeardsUy  and  Sumner ^  for  the  plaintiff  in  error. 
Treat  and  Blahe^  for  the  defendant  in  error. 

By  Court,  Butler,  J.  The  first  error  assigned  upon  the 
record  is,  that  the  city  court  erred  in  not  arresting  the  judg- 
ment for  the  insufficiency  of  the  declaration.  We  do  not 
think  the  error  manifest. 

It  is  undoubtedly  true  that  where  one  is  injured  by  the 
wrongful  act  of  another,  and  others  are  indirectly  and  conse- 
quentially injured,  but  not  by  reason 'of  any  natural  or  legal 
relation,  the  injuries  of  the  latter  are  deemed  too  remote  to 
constitute  a  cause  of  action.  The  doctrine  was  fully  discussed 
and  settled  in  the  case  of  Connecticut  Mutual  Life  Ins.  Co.  v. 
New  York  and  New  Haven  R.  R.  Co.,  25  Conn.  265  [65  Am. 
Dec.  671].  We  have  no  desire  or  intention  to  weaken  the 
force  of  that  decision.    The  oonsequences  which  would  result 
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if  the  rule  were  different  are  too  momentons  to  permit  the  doc- 
trine to  be  questioned. 

But  it  was  admitted  by  the  distinguished  counsel  who  ar- 
gued that  case,  and  by  the  eminent  judge  who  gare  the  opin- 
ion of  the  court,  that  the  rule  might  be  different  where  an 
injury  is  done  to  one  with  a  malicious  or  fraudulent  design  to 
injure  another  through  a  contract  relation.  And  the  cases 
are  numerous  where  injuries  have  been  holden  actionable,  al- 
though not  directly  committed  upon  the  plaintiff  in  the  case, 
if  they  were  intended  to  affect,  and  did  injuriously  affect,  him 
in  his  contract  or  business  relations.  Beveral  of  the  early 
English  cases  are  cited  in  Swift's  Digest,  page  562,  and  there 
are  modern  cases  in  this  country  of  a  similar  character. 

Referring  to  the  declaration,  we  find  that  in  some  or  all  the 
counts  the  defendant  is  charged  with  having  falsely  claimed 
and  represented  himself  to  be  a  superintendent  of  wharves  and 
harbor-master,  and  as  such  to  have  issued  an  order  directing 
the  captain  of  a  vessel  which  was  moored  at  the  wharf  of  the 
plaintiff  to  remove  therefrom.  We  find  it  further  averred  that 
the  captain  was  in  the  act  of  discharging,  and  the  plaintiff  of 
receiving,  a  cargo  of  coal  from  the  vessel;  that  the  plaintiff 
owned  and  kept  such  wharf  for  the  purpose  of  letting  the 
same  and  receiving  wharfage  therefor,  as  a  source  of  profit 
and  gain  to  him;  that  by  means  of  such  representations  and 
order,  the  captain  of  the  vessel  was  caused  and  induced  to  re- 
move from  said  wharf  to  the  wharf  of  another  person,  and 
there  discharge  his  cargo;  and  that  by  reason  of  such  re- 
moval the  plaintiff  lost  the  wharfage  which  he  otherwise 
would  have  received,  and  was  damnified  thereby.  It  is 
further  alleged  that  the  representations  and  acts  of  the  de- 
fendant were  made  and  done  with  a  fraudulent  and  malicious 
purpose  and  design  to  injure  the  plaintiff,  and  prevent  him 
from  making  the  gain  and  profit  which  he  would  have  made 
from  the  occupation  of  his  wharf  by  the  vessel. 

Now  this  case  differs  essentially,  as  presented  by  the  declara- 
tion, from  the  case  of  Connecticut  Mutual  Life  Ins.  Co,  v.  New 
York  &  N.  JT.  R.  R.  Co.,  25  Conn.  265  [65  Am.  Dec.  571],  and 
that  of  Anthony  v.  Slaid^  11  Met.  290,  in  which  the  opinion 
was  given  by  Judge  Shaw.  There  is  here  averred,  not  only 
the  essential  element  of  a  fraudulent  and  malicious  design  to 
injure  the  plaintiff,  as  the  governing  motive  of  the  defendant's 
conduct,  but  that  the  fraudulent  representations  and  acts  were 
made  and  done  to  one  sustaining  a  business  relation  with  the 
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plaintiff,  with  a  view  of  disturbing  and  breaking  up  that  bud- 
uess  relation,  and  an  averment  that  the  relation  was  disturbed, 
and  that  the  plaintiff  lost  a  gain  and  profit  by  reason  of  that 
disturbanoe.  And  although  the  representations  and  order  are 
alleged  to  have  been  made  to  the  captain  of  the  vessel  as 
occupant  of  the  wharf,  they  are  not  alleged  to  have  been  made 
with  any  design  to  injure  him,  or  any  other  design  than  to  in- 
jure the  plaintiff.  It  is  not  easy  to  see  how  this  case  can  be 
distinguished  in  principle  from  the  case  where  a  tenant  at  will 
was  frightened  out  of  his  occupation  with  intent  to  injure  the 
landlord,  or  the  customer  fraudulently  prevented  from  taking 
his  horse  to  a  market  to  prevent  the  owner  from  obtaining  his 
toll,  or  children  prevented  by  fright  from  attending  a  school,  to 
the  injury  of  the  school-master,  or  from  many  other  cases  where 
men  have  been  fraudulently  and  maliciously  injured  indirectly 
through  their  business  relations. 

For  these  reasons  we  think  the  motion  in  arrest  was  prop- 
erly overruled. 

But  we  are  satisfied  that  the  case  was  not  properly  presented 
to  the  jury.  It  appears  from  the  bill  of  exceptions  that  the 
defendant  was  in  fact  superintendent  of  wharves;  that  as  such 
he  had  authority  upon  the  application  of  any  owner  of  a  wharf 
to  remove  a  vessel  therefrom;  that  the  vessel  in  question  which 
lay  at  the  wharf  of  the  plaintiff  extended  some  distance  in 
front  of  the  wharf  of  Miller  &  Co.,  who  were  adjoining  owners; 
that  Miller  &  Co.  had  a  vessel  in  the  stream  which  was  pre- 
vented from  coming  to  the  wharf  by  the  obstruction;  that  they 
applied  to  the  defendant  as  superintendent  of  wharves  to  order 
the  vessel  which  was  lying  at  the  plaintiff's  wharf  to  be  re- 
moved; and  that  thereupon  the  defendant  issued  the  order  set 
out  in  the  declaration.  The  parties  were  at  issue  in  relation 
to  the  extent  of  the  defendant's  powers,  and  the  construction 
of  the  order,  as  to  whether  the  order  was  or  was  not  a  legal 
one.  That  question  was  submitted  to  the  jury  as  a  mixed 
question  of  law  and  fact,  but  in  relation  to  that  submission  no 
complaint  is  made.  The  defendant  also  claimed  and  offered 
evidence  to  prove  that  in  the  matters  in  dispute  between  the 
parties  he  acted  in  good  faith,  without  any  malice  or  fraudu- 
lent intent  toward  the  plaintiff,  but  in  the  belief  that  he  was 
doing  his  duty  as  a  public  officer  of  the  city.  This  claim  pre- 
sented the  pivotal  fietct  in  the  case,  for  if  there  was  no  fraudu- 
lent or  malicious  design  in  what  he  did  or  said  to  injure  the 
plaintiff  and  prevent  him  from  acquiring  the  gain  and  profit 
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which  he  expected  to  acquire,  and  would  have  acquired,  thea 
there  was  no  actionable  injury  to  the  plaintiff,  and  the  defend- 
ant was  entitled  to  a  verdict.     On  this  point  the  defendant 
made  four  claims  to  the  court,  and  requested  a  corresponding 
charge  to   the  jury.     The  import  of  the  first  two  of  those 
requests  was,  that  the  allegations  that  the  acts  complained 
of  were  done  fraudulently  and  maliciously  with   intent  to 
defraud  the  plaintiff  must  be  proved  as  laid  to  entitle  the 
plaintiff  to  a  verdict;  and  the  import  of  the  third  and  fourth 
requests  was,  that  if  the  jury  found  that  the  acts  were  done 
without  any  intent  to  injure  the  plaintiff  or  deprive  him  of 
any  profits  or  pecuniary  benefits,  or  if  the  defendant  believed 
that  he  was  acting  in  the  line  of  his  duty  as  an  officer,  and 
did  the  acts  in  good  faith  without  any  fraudulent  intent  or 
malice  toward  the  plaintiff,  he  was  not  liable,  although  not  in 
law  or  fact  such  an  officer. 

The  court  charged  in  conformity  with  the  first  two  requests, 
but  not  in  conformity  with  the  last  two,  and  further  charged 
them  that  it  was  not  enough  for  the  defendant  simply  to  have 
believed  that  he  had  authority  to  make  the  order  complained 
of,  and  that  he  made  the  same  in  good  faith;  he  was  bound  to 
act  with  reasonable  caution.  Here  there  was  manifest  error. 
The  turning  question  in  the  case  was,  whether  the  defendant 
was  acting  with  the  fraudulent  and  malicious  design  to  injure 
the  plaintiff,  and  deprive  him  of  his  wharfage,  or  whether  he 
was  acting  as  a  public  officer,  in  good  faith,  in  the  belief  that 
be  was  doing  his  duty,  without  such  malicious  and  fraudulent 
design.  The  whole  case  then  turned  upon  the  question  of  the 
existence  of  such  a  design.  If  that  existed,  the  action  lay, 
and  the  plaintiff  was  entitled  to  recover.  If  that  did  not  ex- 
ist, the  injury  to  the  plaintiff  was  remote,  and  he  could  not 
recover.  The  defendant  asked  the  court,  in  the  second  and 
third  requests,  to  charge,  and  they  did  charge,  the  jury  that 
the  allegations  in  the  declaration  averring  such  a  design  were 
essential  allegations,  and  must  be  proved.  The  defendant 
asked  the  court,  in  the  fourth  and  fifth  requests,  to  charge  the 
jury  that  if  they  found  the  acts  were  done  without  any  such 
design,  but  in  good  faith,  believing  that  he  was  a  public  offi- 
cer, and  had  a  right  to  do  them,  then  the  plaintiff  could  not 
recover,  and  the  court  did  not  so  charge.  But  the  fourth  and 
fifth  requests  contain  a  repetition,  in  a  different  form,  of  the 
same  proposition  which  was  contained  in  the  other  two,  and 
which  the  court  recognized,  and  the  defendant  was  entitled) 
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in  such  a  peculiar  case,  to  have  the  proposition  repeated  to 
the  jury  in  the  manner  requested.  And  when  the  court  not 
only  declined  to  charge  as  requested,  but  added  what  im- 
ported, substantially,  that  the  plaintiff  might  recover  notwith- 
standing the  defendant  acted  in  good  faith  as  a  public  officer, 
believing  that  he  had  authority  so  to  act,  and  without  any 
such  design,  **  if  he  did  not  act  with  reasonable  caution,"  they 
misled  the  jury,  and  did  injustice  to  the  defendant.  They 
ignored  the  only  rule  on  which  the  case  could  be  sustained, 
and  applied  a  rule  in  favor  of  the  plaintiff  which  might  have 
been  proper  in  a  suit  brought  by  the  captain  of  the  brig,  but 
which  had  no  just  application  to  the  case. 

For  these  reasons,  the  superior  court  is  advised  to  reverse 
the  judgment. 

In  this  opinion  the  other  judges  concurred. 

Damages  to  be  Bjsooverable  must,  in  General,  be  Natural  ahd 
Proximate  Consbqxtencb  of  the  act  complained  of:  See  Clark  ▼.  Padfie 
R.  B,,  90  Am.  Dec  468,  note  462;  note  to  8coU  v.  HunUr,  84  Id.  548;  D(m^ 
ueU  ▼.  Jones,  48  Id.  59;  Harrison  y.  Berkley,  47  Id.  578.  So  where  loss  or 
iojnry  complained  of  ia  not  the  direct  and  immediate  result  of  the  defend- 
ant's wrongful  act,  no  action  can  be  maintained:  Silver  v.  Frazier,  81  Id.  662. 
Sale  of  liquor  to  third  person,  knowing  it  to  be  for  a  slave,  creates  as  great  a 
liability  in  regard  to  the  consequences,  where  fatal,  as  though  the  sale  was 
immediately  to  the  slave:  Harrison  v.  Berkley,  47  Id.  578.  The  doctrine  of 
causa  proxinM,  non  remoia,  speclatur,  is  discussed  in  ScoU  v.  Hunter,  84  Id. 
542,  and  note  548. 

The  PBnrciPAL  oasb  again  came  before  the  court  in  Gregory  ▼.  Brooks,  37 
Ck>nn.  365,  a  new  trial  having  been  granted;  and  it  was  there  held,  in  aa 
action  on  the  case  for  damages  for  the  injury  to  the  plaintiff,  Gregory,  in  his 
contract  relation  with  the  captain  of  the  brig,  that  the  question  was  not 
whether  the  defendant,  Brooks,  acted  without  legal  right,  or  even  with 
oudioe,  but  whether  he  was  actuated  by  a  positive  design  to  injure  the  plain- 
tiff by  breaking  up  the  contract  relation  in  question;  that  it  was  not 
enough  in  such  a  case  to  show  that  the  relations  between  the  parties  were 
unfriendly;  that  a  person  will  be  protected  by  the  presumptions  of  the  law 
in  the  performance  of  official  duties,  unless  it  is  dearly  shown  that  his 
moitves  are  private  and  malicious,  and  that  he  has  needlessly  used  his  official 
power  to  gratify  a  spirit  of  revenge;  that  it  was  not  necessary  that  the  de- 
fendant should  have  been  legally  the  superintendent  of  wharves;  that  it  was 
enough  if  he  was  such  dt  facto,  or  honestly  supposed  himself  to  l>e  such,  and 
believed  it  to  be  his  duty  to  make  and  enforce  the  order  in  question;  that 
for  the  purpose  of  showing  that  his  acts  were  done  with  a  private  and  ma- 
licious intent,  evidence  of  any  acts  of  hostility  to  the  plaintiff,  with  the  cir- 
cumstances under  which  they  occurred,  would  be  admissible;  and  that  a  new 
trial  should  be  granted  for  tiie  exclusion  of  such  evidence;  but  that  strong 
evidence  would  be  required  to  overcome  the  presumption  that  a  public  officer 
whose  conduct  is  reaacmable  in  itself  ia  governed  in  such  conduct  by  a  sense 
f  official  duty. 
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Shebwood  V.  Beed. 

[86  CoiaracRCUT,  450l1 

fivzDZNCB  Abmibsiblx  FOR  Defendakt  IK  Actioh  vob  Maucioub  Pross- 
ocnoN,  AKD  Which  mat  Propeblt  bb  SumcrrrsD  to  Jubt.  —  Where 
the  defendant  had  made  a  complaint  against  the  plaintiff  before  a  justice 
of  the  peace,  alleging  that  he  had  threatened  him  with  peraonal  yiolenoe, 
and  that  he  was  in  fear  of  him,  and  praying  that  he  be  reqvixed  to  give 
sureties  of  the  peace,  and  the  plaintiff  was  acquitted  by  the  justice,  and 
brought  an  action  against  the  defendant  for  a  malicious  prosecution,  '- 
it  was  held  in  the  latter  case  that  the  defendant  might  show,  1.  The 
quarrelsome  character  of  the  plaintiff,  to  warrant  the  belief  tiiat  he  had 
reason  to  fear  that  he  would  commit  the  violence  threatened;  2.  That 
the  acquittal  of  the  plaintiff  was  caused  by  the  exclusion  of  legal  evi- 
dence offered  by  the  defendant;  3.  That  the  jury  might  properly  be  in- 
structed that  upon  the  question  of  probable  cause,  they  were  to  consider 
the  fact  of  the  exclusion  of  this  evidence  in  connection  with  the  fact  of 
the  acquittal. 

Trespass  on  the  case  for  a  malicious  prosecution.  Verdict 
for  the  defendant.  Plaintiff  moved  for  a  new  trial  for  error  in 
the  rulings  and  instructions  of  the  court.  The  facts  are  stated 
in  the  opinion. 

Taylor  and  Sanfordj  in  support  of  the  motion. 

Averill  and  Brewster^  contra. 

By  Court,  Park,  J.  The  principal  question  on  the  trial  of 
this  case  in  the  court  below  was,  whether  the  defendant  had 
probable  cause  to  fear,  and  did  fear,  that  the  plaintiff  would 
inflict  bodily  harm  upon  him;  that  is,  had  he  a  reasonable 
ground  of  apprehension,  supported  by  circumstances .  suffi- 
ciently strong  in  themselves  to  warrant  a  cautious  man  in  the 
belief  that  the  plaintiff  would  do  what  was  laid  to  his  charge 
in  the  criminal  proceedings  instituted  by  the  defendant  against 
him?  and  did  he  so  believe?  Wilmarth  v.  Mountford^  4  Wash. 
C.  C.  82;  Foshay  v.  Ferguson^  2  Denio,  618;  Broad  v.  Ham^  6 
Bing.  N.  C.  722. 

In  order  to  prove  the  affirmative  of  this  question,  the  de- 
fendant offered  evidence  to  show  that  the  plaintiff  had  made 
certain  threats  of  personal  violence  against  him,  and  that  the 
plaintiff  was  of  such  a  character  for  quarrelsomeness  that  he 
would  be  likely  to  carry  his  threats  into  execution.  The  plain- 
tiff objected  to  the  evidence  of  character  thus  offered,  bat  the 
court  admitted  it,  provided  the  defendant  could  show  that,  at 
the  time  he  instituted  the  proceedings  against  the  plaintiff,  he 
knew  that  such  was  his  character. 
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It  is  obvious  that  the  character  of  a  threat  depends  very 
much  upon  the  character  of  the  party  making  it.  Could  it 
be  claimed  that  a  threat  of  violence  coming  from  a  powerful 
and  ferocious  pugilist  is  calculated  to  cause  no  more  appre- 
hension of  bodily  harm  than  if  made  by  a  feeble  person,  of  a 
quiet,  inoffensive,  and  peaceable  disposition?  The  question  is 
too  clear  for  argument.  See,  on  this  subject,  Miller  v.  Brotonf 
3  Mo.  127  [23  Am.  Dec.  693],  and  Boitick  v.  Rutherford,  4 
Hawks,  83. 

In  the  argument  of  the  case,  the  counsel  for  the  plaintiff 
requested  the  court  to  charge  the  jury  that  the  trial  and  ao- 
quittal  of  the  plaintiff  before  the  justice  was  prima  facie  evi- 
dence of  the  want  of  probable  cause.  The  court  charged  them 
that  in  determining  whether  the  defendant  had  acted  without 
probable  cause,  they  should  take  into  consideration  the  facts 
of  the  trial  and  acquittal  of  the  plaintiff  before  the  justice,  in 
connection  with  the  other  testimony  offered  upon  that  point. 
We  see  no  error  in  this.  It  appears  in  the  case  that  the  de- 
fendant offered  evidence  to  prove  that  the  acquittal  of  the 
plaintiff  was  owing  to  the  rejection  of  legal  evidence  by  the 
justice.  If  this  was  true,  we  think  the  fact  of  acquittal  by 
the  justice  was  not  entitled  to  that  consideration  upon  the 
question  of  a  want  of  probable  cause  that  it  otherwise  should 
have  had;  for  the  judgment  of  the  court  acquitting  the  ac- 
cused was  final,  no  appeal  or  writ  of  error  being  allowed  to 
the  prosecutor  in  such  cases.  We  think,  therefore,  that  the 
cotirt  very  properly  left  the  whole  question  to  the  jury. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges  concurred. 


Pbobabui  OAUHt  nr  MAXJCioim  Pro8Ioutidn»  What  tb,  Axn>  how  to  bb 
I>snKMnna>:  See  MiBer  v.  Bwtm,  23  Am.  Deo.  603^  note  606;  Mot$  t.  Iimi§, 
65  Id.  373. 

AoQUTTTAL  ov  'PLAntum  IN  MALiaouB  PBOsaounoN  AB  EvmiNGB  ov 
Want  or  Pbobabu  Oavbb:  WOllamt  ▼.  Vatmeiert  41  Am.  Dec  644;  Origin 
▼.  OaM,  58  Id.  85;  Orani  v.Demk  38  Id.  228. 

EvmxHci  OF  Oharaotxb  in  Maltctoub  PftosBOomnr  Svhioixnt  to  Bs- 
TABLXSH  DoBNaa  ov  Pbobabui  Gaiibbs  See  note  to  HIkheods  t.  iiTortt,  36 
Am.  Dec.  542 
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Garden  v.  Deeriokson. 

[2  D1LAW1.BB  CH1.NCBBY,  886.] 

Bond  vndeb  Skal  fob  Patment  of  Monet,  thofgh  wiihout  Gon8xi>- 
EUATiON,  creates  a  -peTiect  obligation,  both  at  law  and  in  equity,  and  is 
impeachable  only  for  fraud. 

Seal  on  Voluntabt  Bond  Impobts  Considebation,  and  gives  to  the  in- 
strument, in  the  absence  of  fraud,  the  effect  of  a  bond  executed  for  a 
consideration. 

Voluntary  Bond  under  Seal  for  Payment  of  Monet  is  Enforceable  as 
a  debt  against  the  obligor,  and  all  volunteers  claiming  under  him. 

Where  Obligor  in  Voluntary  Bond  under  Seal  Convets  All  his  Real 
Estate  without  consideration,  a  judgment  recovered  on  the  bond  is  in 
equity  a  charge  upon  the  land  in  the  hands  of  the  grantees. 

Bill  in  equity  by  the  executrix  of  Francis  R.  Garden,  de- 
ceased, against  the  grantees  of  Isabella  Garden,  deceased, 
praying  that  the  real  estate  in  the  hands  of  the  defendants 
stand  charged  with  a  certain  judgment  recovered  against  the 
administrator  of  Isabella  Garden,  deceased,  on  a  voluntary 
bond  under  seal,  executed  and  delivered  by  her  to  Francis  R. 
Garden,  deceased;  and  that  a  sale  of  the  same  be  decreed, 
and  the  judgment  paid  out  of  the  proceeds.  In  other  respects, 
the  opinion  states  the  case. 

T,  F.  Bayardj  for  the  complainants. 

Bradford  and  Higgina,  for  the  defendants. 

By  Court,  Gilpin,  C.  J.  Isabella  Garden  executed  and  de- 
livered to  her  son,  Francis  R.  Garden,  her  bond  or  obligation, 
dated  June  7, 1868,  for  the  payment  of  seven  thousand  one 
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liundred  dollars,  with  interest,  the  payment  of  the  principal 
being  subject  to  some  special  provisions  not  necessary  to  be 
stated.  Afterward,  by  two  deeds,  she  conveyed  her  real  estate 
in  part  to  her  daughter,  Mary  A.  C.  Derrickson,  in  fee-simple, 
and  the  residue  to  trustees  for  the  benefit  of  her  son  William 
A.  Garden,  and  his  children.  These  conveyances  were  wholly 
voluntary,  being  in  consideration  only  of  natural  love  and 
affection.  Since  the  death  of  Mrs.  Garden  a  judgment  has 
been  recovered  on  the  bond  against  her  administrator;  and 
such  proceedings  have  been  had  as  are  necessary  under  the 
statute  to  make  the  judgment  a  lien  upon  real  estate  of  the 
decedent.  Had  she  remained  seised  of  the  real  estate  in 
question  until  her  death,  it  would,  without  controversy,  have 
been  subject  to  the  judgment.  The  question  then  is,  whether 
her  conveyance  of  the  real  estate  in  her  lifetime,  without  any 
valuable  consideration,  defeated  the  judgment.  It  is  not  dis- 
puted that  had  the  bond  on  which  the  judgment  was  recovered 
been  an  ordinary  debt,  contracted  for  a  valuable  consideration^ 
the  conveyance  of  the  real  estate  would,  as  against  such  debt,, 
be  void;  or  rather  the  land  would  stand  charged,  in  the  hands 
of  the  grantees,  with  its  payment.  But  it  is  insisted  for  the 
defendants  that  the  bond  itself  was  voluntary,  and  that  a  court 
of  equity  will  not  aid  a  volunteer. 

My  view  of  the  bond  is  this:  it  is  a  perfect  legal  instrument 
under  seal;  it  is  not  a  defective  instrument,  such  as  needs  the 
aid  of  a  court  of  equity  to  make  it  perfect,  ^he  aid  required 
is  the  removal  of  an  obstacle  to  its  enforcement  presented  by 
the  conveyances.  The  seal  imports  a  consideration;  by  which 
is  meant  not  merely  that  the  seal  is  prima  facie  evidence  of  a 
consideration,  but  that  it  gives  to  the  instrument,  in  the 
absence  of  fraud,  the  effect  of  a  bond  executed  for  a  considera- 
tion. Whether  it  were  given  in  fact  for  a  consideration  or  not, 
it  creates  a  perfect  obligation,  both  at  law  and  in  equity,  which 
is  enforceable  as  a  deDt  against  the  obligor  and  against  all 
volunteers  claiming  under  her.  Such  a  bond  can  be  impeached 
only  on  the  ground  of  fraud. 

I  am  of  opinion,  therefore,  that  the  real  estate  remains  in 
the  hands  of  the  grantees,  charged  with  the  judgment. 

A  decree  was  entered  for  the  sale  of  the  real  estate,  and  for 
the  payment  of  the  judgment  out  of  the  proceeds. 


WmETHXB    AND    WBXN    BOND    UKDBA  8eAL    HAY  BB    EnTORCZD    TR0I7GB 

wiTHOiTT  CoNsmnBATZOH.  —The  effect  prodaoed  at  oommon  law  by  affixing 
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a  aeal  to  aa  instrument  io^  in  its  nstnreb  •>  twchniwfcl  and  arintnoy  ••  tiie  i» 
tolts  which  folloir  from  the  doctrine  of  livery  of  Minn.  In  theory,  the  conk- 
mon  law  demands  the  existence  of  a  valuable  consideration  to  render  any 
contract  valid  and  enforceable;  bat  a  molded  form  of  wax,  or  other  device 
constituting  a  technical  seal,  was  declai«d  to  be  condusive  evidence  of  such 
a  consideration,  and  absence  of  any  conBideration  could  not  be  pleaded  or 
proved  in  an  action  on  a  sealed  instrument^  though  the  evidence  were  clear 
and  indisputable.  If  the  consideration  wero  immoral,  illegal,  contrary  to  the 
provisions  of  some  express  enactment^  or  against  the  policy  of  the  law,  this 
might  be  shown,  for  the  contract  would  then  be  void.  And  so  fraud  or  duresa 
in  procuring  tlM  execution  of  the  agreement  was  a  defense  at  law,  but  not 
fraud  affecting  the  consideration  only,  for  this  was  iirebnttably  valuable  and 
adequate  if  the  obligor  had  affixed  his  seal:  Page  v.  Tn^fant^  2  Mass.  162; 
Quy  V.  McLeauit  1  Dev.  46.  The  reason  assigned  for  this  arbitrary  rule  is^ 
that  the  act  of  sealing  is  a  "deliberate  and  solemn "  act,  which  implies  great 
caution  and  a  fullness  of  consent;  and  therefore  a  seal  is  said  to  import  a 
consideration;  1  Parsons  on  ContractB^  428;  Shartngtam  v.  SiraUon^  Flow. 
908;  Harris  v.  Hcarru^  23  Oratt  737.  And  the  reason  is  quite  as  arbitrary 
as  the  rule. 

At  conmion  law,  therefore,  a  bond  conditioned  for  the  payment  of  a  sum 
of  money,  a  sealed  promise  to  pay  a  sum  of  money,  or  a  "single  bill,*'  was 
enforceable,  though  in  fact  it  was  voluntary  and  made  without  any  valuable 
consideration;  and  in  an  action  on  such  an  instrument  the  defendant  could 
not  plead  or  prove  either  absence  or  failure  of  consideration.  And  this  means 
was  therefore  sometimes  adopted  by  a  person  who  desired  to  give  to  a  rela- 
tion or  friend  a  sum  of  money  payable  in  the  future:  Sharmgton  v.  Stratum^ 
Plow.  306;  FaUowes  v.  Tayhr,  7  Term  Rep.  475;  McCarty  v.  Beach^  10  GaL 
462;  Leonard  v.  BaUs,  1  Blackf.  172;  Homm  v.  McKenne,  6  B.  Mon.  314; 
&  C,  43  Am.  Dec  122;  Bates  v.  Hinton,  4  Mo.  78;   Center  v.  BilUnghirit, 

I  Cow.  33;  Dale  v.  Roosevelt,  9  Id.  307;  Vrooman  v.  Phelps,  2  Johns.  177; 
Dorian  v.  Sammis,  &Id.  179;  Dorr  v.  Munsell,  13  Id.  430;   Case  v.  Boughkm, 

II  Wend.  106;  Gray  v.  BarUm,  55  N.  Y.  68,  71;  Harris  v.  Harris,  23  Gratt 
737.  And  the  only  plea  that  can  be  made  in  such  an  action  is  non  est/actum^ 
payment,  or  release:  Mitchell  v.  WilUarnson,  6  Md.  210.  The  plea  of  nildebH 
is  bad  if  the  bond  is  the  gist  of  the  action,  and  the  recovery  is  of  a  sum  m 
fiumero,  though  it  is  allowable  where  the  bond  is  made  mero  matter  of  in- 
ducement: Davis  V.  Burton,  3  Scam.  41;  S.  C,  36  Am.  Dec  511;  Hatmav, 
McKefoae,  5  B.  Mon.  314;  a  O.,  43  Am.  Dec  122. 

A  bond  given  in  particular  or  partial  restraint  of  trade  is  sometimes  re- 
garded as  an  exception  to  the  rule  concerning  the  effect  of  seals.  Such  a 
bond  to  be  valid  must  be  made  upon  a  reasonable  consideration,  and  if  not  it 
is  invalid,  notwithstanding  the  seaL  "It  is  generally  said  that  an  agree- 
ment of  this  kind  is  the  only  exception  to  the  rule  that  a  contract  under  seal 
imports  a  consideration  which  a  party  is  not  permitted  to  deny.  It  might  be 
as  properly  said  that  this  is  the  only  case  in  which  a  contract  by  specialty  is 
unlawful  and  void  merely  because  it  is  without  actual  consideration  ":  Met- 
calf  on  Contracts,  233.  And  in  the  case  of  bonds  of  this  character  the  con- 
sideration must  appear  upon  the  face,  and  a  declaration  on  such  a  bond  that 
sets  forth  no  consideration  is  bad  on  demurrer:  Hutton  v.  Parher^  7  DowL  P.  C 
739;  see  also  MaUan  v.  May,  11  Mees.  &  W.  665;  Miteheily,  Reynolds,  1  P. 
Wms.  181;  Wickens  v.  Bvans,  3  Younge  &  J.  329;  Lange  v.  Werk,  2  Ohio  St. 
519. 

In  some  few  of  the  United  States  the  common-law  doetrina  witii 
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to  seals  still  prevails,  at  least  to  some  extent;  and  want  of  conaidention  is 
no  defense  to  an  action  at  law  on  a  bond:  Ouif  v.  McLean^  1  Dev.  46;  Waiher 
V.  Walker,  13  Ired.  335;  Parher  y.  Fhra,  63  N.  G.  474;  PaQt  v.  Frttfant,  2 
Mass.  159;  Van  Vaikenburgh  y.  Smith,  60  Me.  97;  MUcJM  v.  WUUamaon,  6 
Md.  210;  Harris  v.  Harris,  23  Oratt.  737;  see  Davis  v.  Burton,  3  Scam.  41; 
S.  C;,  36  Am.  Dec.  511.  But  in  most  of  the  states  the  rule  has  been  either 
judicially  modified  or  changed  by  statutory  enactment.  In  South  Carolina 
the  courts  refused  to  adopt  the  common-law  rule,  and  placing  their  decision 
on  the  ground  of  usage  and  expediency,  permitted  the  equitable  defense 
of  a  want  or  failure  of  consideration  to  be  pleaded  in  an  action  at  law  on  a 
bond:  Oray  v.  HandJAnaon,  1  Bay,  278;  State  v.  QaaUard,  2  Id.  11;  Thomp- 
son y.  McCord,  2  Id.  76;  though  sealing  casts  the  onus  of  proving  want  of 
ooDsideration  upon  the  defendant:  MaUock  y.  Otbson,  8  Bich.  437.  So  in 
Georgia  a  judicial  modification  of  the  ocMumon  law  obtains;  and  in  that  state, 
in  an  action  upon  a  single  bill  or  sealed  note,  the  defense  of  a  total  failure  of 
consideration  is  admitted,  and  the  defense  of  a  partial  failure  of  considera- 
tion is  allowed  by  statute:  Martin  v.  Barton  Iron  Works,  35  Ga.  320.  In 
Pennsylyania,  there  being  no  court  of  chancery,  it  was,  at  an  early  date, 
permitted,  as  a  matter  of  necessity  and  to  prevent  a  failure  of  justice,  to 
prove  mistake  or  want  of  consideration  under  the  plea  of  payment  in  an 
action  at  law  aa  a  bond:  Swift  v.  Hawkins,  I  Dall.  17;  Solomon  v.  Kimmel,  6 
Binn.232. 

In  some  states,  statutes  have  been  enacted  which  provide  that  in  aotiona 
upon  sealed  instrumente  the  seal  shall  be  merely  presumptive  evidence  of  a 
sufficient  consideration  which  may  be  rebutted  to  the  same  extent  and  in  the 
same  manner  as  if  the  instrument  were  not  sealed:  New  York,  2  R.  S.  406, 
sec  77;  Alabama,  Rev.  Code  (1867),  p.  526,  sec.  2632;  Michigan,  2  Comp. 
Laws  (1871),  p.  1710,  sec  90;  Oregon,  Gen.  Laws  (1872),  p.  258,  sec  743; 
Texas,  1  Pasoh.  Dig.,  sec  228;  Com  v.  Boughton,  11  Wend.  106;  Graver  v. 
Wilson,  4  Abb.  App.  374;  Giles  v.  WUliaTns,  3  Ala.  316;  S.  C,  37  Am.  Dec 
692;  Withers  v.  Oreen,  9  How.  213;  Smith  v.  Busby,  15  Mo.  387;  AUer  v. 
AUer,  40  N.  J.  L.  446;  while  in  many  other  states  all  distinction  between 
sealed  and  unsealed  instrumente  is  abolished:  CaUfonua,  Civ.  Code,  sec.  1629; 
Indiania,  2  B..  S.  (G.  A;  H.),  p.  180,  sec  273;  Iowa,  Bev.  Code  (1873),  p.  383, 
sees.  2112-2114;  Kansas,  Gen.  Stet.  (1868),  p.  183,  sees.  6-8;  Kentucky,  1  R.  8. 
(Stanton's),  p.  267,  sees.  2,  3;  Nebraska,  Gen.  Stat.  (1871),  sees.  1804,  1806; 
Leonard  v.  Bates,  1  Blackf.  172;  Mount  Pleasant  v.  Hobart,  25  Kan.  719; 
Coyie  v.  Fancier,  3  J.  J.  Marsh.  472;  McCarty  v.  Beach,  10  Cal.  462;  Ortman 
V.  Dixon,  13  Id.  33»  36.  A  tendency  is  shown,  however,  to  construe  these 
statutes  stringently.  Thus  the  stetute  of  Virginia  which  permite  a  plea  of 
failure  of  consideration  is  held  to  refer  to  contracte  originally  founded  on  a 
valuable  ooosideration,  and  not  to  contracte  without  a  consideration:  Harris 
V.  Harris,  23  Gratt  751;  Gunningham  v.  Smith,  10  Id.  255;  Watkins  v.  Hop- 
kins,  13  Id.  743;  and  therefore,  in  debt  on  a  bond,  want  of  consideration  can- 
not be  pleaded,  as  such  a  defense  cannot  be  made  to  a  specialty  either  at 
oommon  law  or  under  the  stetute:  Harris  v.  Harris,  23  Gratt.  737.  So  by 
statute  in  Kentucky,  a  defendant  in  an  action  on  a  specialty  is  permitted  by 
special  plea  to  impeach  or  go  into  the  consideration  in  the  same  manner  as 
if  it  had  not  been  sealed;  but  this  was  held  to  apply  to  but  two  cases:  the 
ens  wheie  there  is  no  consideFation,  and  the  other  where  there  has  been  a 
total  lailiire  of  oonaidesation,  and  not  to  a  case  where  there  has  been  a  par- 
tial failure  of  the  consideration:  Pedtke  v.  Stephens,  1  Bibb,  500;  see^  how- 
ever,- Martin  v.  Barton  Iron  Works^  35  Ga.  320,  and  supra 
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Bat  eyeo  under  a  statute  which  permita  the  plea  of  a  want  of 
in  an  action  on  a  sealed  hand,  a  voluntary  hond  may  he  enforced,  if  it  ii 
shown  that  the  intention  of  the  obligor  was  that  it  should  hare  its  com- 
mon-law effect^  and  shoold  be  enforceable,  notwithstanding  there  was  no 
valuable  consideration.  Thus  the  statutes  of  New  Jersey  allow  fraud  in  the 
consideration  of  instruments  under  seal  to  be  set  up  as  a  defense,  and  take 
away  the  conclusive  evidence  of  a  sufficient  consideration  heretofore  accorded 
to  a  sealed  writing,  and  makes  it  only  presumptive  evidence.  "This,"  it 
was  said,  "  does  not  reach  the  case  of  a  voluntary  agreement^  where  there 
was  no  consideration,  and  none  intended  by  the  parties.  The  statute  estab- 
liahes  a  new  rule  of  evidence,  by  which  the  consideration  of  sealed  instru- 
ments may  be  shown,  but  does  not  take  from  them  the  effect  of  establishing 
a  contract  expressing  the  intention  of  the  parties,  made  with  the  most  solemn 
authentication,  which  is  not  shown  to  be  fraudulent  or  illegaL  It  could  not 
have  been  in  the  mind  of  the  legislature  to  make  it  impossible  for  parties  to 
enter  into  such  promises;  and  without  a  clear  expression  of  the  legislative 
will,  not  only  as  to  the  admissibility,  but  the  effect  of  such  evidence,  such 
construction  should  not  be  given  to  this  law.  Even  if  it  should  be  held  that 
a  consideration  is  required  to  uphold  a  deed,  yet  it  might  still  be  implied, 
where  its  purpose  is  not  within  the  mischief  which  the  statute  was  intended 
to  remedy.  It  was  certainly  not  the  intention  of  the  legislature  to  aboUsh 
all  distinction  between  simple  contracts  and  specialties,  for  in  the  last  clanse 
of  the  section  they  say  that  all  instruments  executed  with  a  scroll  shall  be 
deemed  sealed  instruments.  It  is  evident  that  they  were  to  be  continued 
with  their  former  legal  effect,  except  so  far  as  they  might  be  controlled  by 
evidence  affecting  their  intended  consideration  **:  Per  Scudder,  J.,  in  Alter  v. 
AlUr,  40  N.  J.  L.  446;  and  it  was  accordingly  held  that  a  promise  to  pay 
money  under  seal,  though  voluntary,  was  still  enforceable,  as  the  intention 
to  maJce  a  gift  was  proved.  The  action,  however,  was  brought  after  the  death 
of  the  obligor. 

In  equity,  however,  a  seal  is  not  sufficient  to  show  a  consideration,  and  the 
consideration  of  an  instrument  nuiy  be  impeached  notwithstanding  a  seal  is 
affixed  thereto:  Jefferys  v.  Jefferya,  Craig  ft  P.  138;  Hervey  v.  Audland,  14 
Sim.  631;  Meek  v.  KettleweU,  1  Phillim.  342;  S.  0.,  1  Hare,  464;  Ord  v. 
Jokfuon,  1  Jur.,  N.  S.,  1063;  WycherUy  v.  Wycherley,  2  Eden,  177;  Kekewidi 
V.  Manning,  1  DeOex,  M.  ft  G.  176;  Jonea  v.  Lock,  L.  R.  1  Ch.  25;  Betate  q/ 
Webb,  49  Cal.  541,  545;  SJiepherd  v.  Shepherd,  1  Md.  Ch.  244;  Waaon  v.  Col- 
bum,  99  Mass.  342;  Vaaaery,  Vaaaer,  23  Miss.  378;  MmturnY.  Seymour,  4 
Johns.  Ch.  497;  Burling  v.  King,  66  Barb.  633;  Pomeroy  on  Specific  Perform- 
ance, sec.  67,  notes  2  and  3.  Therefore,  although,  since  a  bond  under  seal 
for  the  payment  of  money  is  enforceable  at  law  only,  equity  will  not  inter- 
fere or  grant  any  remedy  thereon,  yet  when  the  obligee  comes  into  equity  for 
the  enforcement  or  specific  performance  of  a  bond  under  seal  the  chancellor 
will  permit  the  consideration  to  be  looked  into,  and  if  there  is  no  considera- 
tion, or  a  failure  of  consideration,  a  court  of  chancery  will  award  no  relief; 
for  equity  disregards  mere  form,  and  **  looking  at  the  reality  always  requires 
an  actual  consideration,  and  permits  the  want  of  it  to  be  shown,  notwith- 
standing the  seal,  and  applies  this  doctrine  to  covenants,  settlements,  and 
executory  agreements  of  every  description  ":  1  Pomeroy's  Eq.  Jur.,  sec.  383; 
Ord  V.  Johnaton,  1  Jur.,  N.  S.,  1063, 1066;  Hovghion  v.  Leea,  1  Id.  862,  668; 
SUme  V.  IlackeU,  12  Gray,  227;  Butman  v.  Porter,  100 Mass.  887;  Murpk^r. 
Booney,  45  Cal.  78,  and  oases  cited  wpm. 
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OoiiIiBOiob  or  iHmaiAi.  Revxnub  District,  undxb  Act  of  Conobb89  of 
JvLT  1,  1802;  is  the  recognised  agent  of  the  government^  and  is  respon- 
sible to  the  goyemment  and  to  individaals  for  all  money  collected  and 
all  acts  done  by  his  depaty  collectors,  who  are  the  agents  of  the  col- 
lector,  and  are  responsible  to  him,  and  not  to  the  government  or  indi- 
▼idnals,  and  he  may  or  may  not,  as  he  pleases,  take  secnrity  from  the 
deputies  for  the  faithful  discharge  of  their  duties. 

HoiiAflSFS  Manufactubid  from  Sorohuh  is  Subject  of  Taxation,  un- 
der the  United  States  internal  revenue  acts  of  July  j,  1862,  and  June 
20,  1864. 

It  is  Fraud  on  SxntKnss  of  Dsputt  Collector  of  Internal  Revenue, 
and  they  are  discharged  from  liability,  if  the  collector  consents  to  hia 
using  the  public  money  in  his  private  business  of  buying  and  speculat- 
ing  in  grain,  wherefrom  a  defalcation  on  his  part  results. 

BwoBH  Answer  of  Defendant  to  Bill  in  Equitt  is  Evidenob  in  his 
favor  equal  in  weight  to  the  testimony  of  a  single  witness,  and  is  not  to 
be  discredited,  nor  any  presumption  raised  against  it,  by  reason  of  its 
being  the  answer  of  an  interested  party;  and  the  answer  is  sufficient  in 
itself  if  direct  and  positive  and  responsive  to  the  bill,  to  establish  the 
denials  and  the  affirmations  of  facts  which  it  contains,  if  not  outweighed 
by  opposing  proof. 

To  Overcome  Answer  of  Defendant  to  Bill  in  Eqititt,  it  is  not  indis- 
pensable in  all  cases  to  have  the  testimony  of  a  witness  with  corrobora- 
tive circumstances;  because  circumstances  alone  may  sometimes  be  found 
in  the  answer  itself,  or  in  documentary  evidence  referred  to  in  the  an- 
swer sufficient  to  more  than  countervail  the  denials  of  the  answer.  The 
rule  properly  applies  to  the  case  of  an  answer  opposed  only  by  the  tes- 
timony of  a  single  witness. 

WitNEBS  Relied  on  to  Oveboomb  Answer  to  Bill  in  Eqihtt  must  not 
only  be  competent,  but  his  testimony  must  be  credible;  and  the  circnm- 
stances  depended  upon  as  corroborative  must  be  such  as  to  materially 
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rapport  the  witneaa  and  strengthen  his  testimony,  so  tnatwhen  both 
are  considered  together,  they  may  he  sufficient  to  satisfy  the  conscience 
of  the  court  that  the  alleviations  and  charges  of  the  bill  are  true. 
Abswxb  to  Bill  ought  not  to  be  Ovkrthbown  by  evidence  less  positive 
than  the  allegations  and  denials  of  the  answer,  nor  should  it  be  out- 
weighed by  proof  of  circumstances  which  may  be  reconciled  with  the 
truth  of  the  statements  therein  contained. 

COVBT    MUST    GiVS    TO    LaKOUAGB    OF   STATUTE,   WhICH    IS    DETIGIBin'    DT 

Pbecision  and  clearness,  and  faulty  or  imperfect  in  phraseology  or 
structure,  such  an  interpretation  as  may  appear  best  adapted  to  effectu- 
ate the  object  contemplated  in  its  enactment;  and  it  is  always  to  be 
presumed,  in  such  case,  that  the  legislature  intended  that  the  most  rea- 
sonable and  beneficial  interpretation  should  be  given  to  the  language 
which  they  have  used. 

Where  Lakouaoe  of  Statute  is  not  Cleab,  and  it  is  obvious  that  by  a 
particular  construction  great  public  interests  would  be  endangered  or 
sacrificed,  the  court  ought  not  to  presume  that  such  construction  was 
intended  by  the  makers  of  the  law. 

OmcEs  OF  Collector  and  Defutt  Ck>LLECTOR  of  Internal  Revenue,  as 
created  by  the  act  of  Congress  of  July  1,  1862,  are  continued  under  the 
act  of  June  30,  1864,  by  virtue  of  the  saving  clauses  of  that  act,  which 
exclude  from  the  operation  of  the  repealing  clause  the  provisions  of  the 
former  statute  creating  the  offices;  and  the  bonds  given  by  such  offioon 
in  qualifying  under  the  former  act  are  continued  in  full  force  and  effect 
under  the  latter  act,  and  it  was  not  necessary  for  either  of  them  to  give 
a  new  bond  after  the  passage  of  the  latter  act. 

Giving  of  Bond  by  Collector  of  Internal  Revenue  is  hot  Cordhion 
Precedent  to  his  authority  to  exercise  the  powers  and  perform  the 
duties  of  his  office  under  either  act  of  Congress  relative  to  the  collection 
of  internal  revenne;  but  the  provision  in  question  is  merely  directory  to 
the  proper  officer  of  the  treasory  depaf  tment»  and  a  bond  may  be  re- 
quired or  waived  at  his  discretion.  It  is  intended  solely  for  the  security' 
of  the  government,  and  constitutes  no  port  of  the  contract  of  the  sure- 
ties of  the  deputy  collector,  and  his  not  giving  a  bond  can  in  no  way 
affect  their  responsibility. 

Concealment  Means,  in  Equttt,  CoEOSALnNT  of  Thobb  Material 
Facts  and  Cxrcuiisiances  which  one  party  to  the  contract  is  under 
a  Ipgal  or  equitable  obligation  to  make  known  to  the  other,  and  which 
the  latter,  of  right  and  by  law,  is  entitled  to  have  commanioated  to 
him. 

To  Relieve  Suretv  on  Official  Bond  frok  Liabilitt  on  the  ground 
that  the  obligee  has  concealed  a  defalcation  on  the  part  of  the  principal, 
the  concealment  must  be  active  or  industrious,  and  therefore  fraudulent 
in  its  character.  Mere  paasiveness  on  the  part  of  the  creditor  in  not 
enforcing  his  remedy  will  not  of  itMlf  diachaige  the  surety;  nor  will 
failure  or  neglect  to  give  notice  to  the  surety  of  the  principal's  defalca- 
tion have  that  effect. 

BuRXTiEs  ON  Bond  of  Deputy  Collector  of  Internal  Rktehus  are  not 
relieved  from  liability  because  of  the  collector's  fsilnre  to  discharge  him 
immediately  upon  the  discovery  of  his  defalcation,  espedaUy  where  the 
sureties  suffered  no  detriment  by  his  continuance  in  office.  Nothing  Um 
than  fraud,  actual  or  coostmctive^  on  the  part  of  the  collector  ccnld  re- 
lieve them  from  their  responsibility. 
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QbNXBAL  DoCTBXirB  THAT  OORTRACT  OF  SUBXTT  SHOULD  BB  StRIOTLT  CoN- 

STRUXD  is  conceded,  if  by  "  stricily  "  is  meant  that  his  liability  shall  not| 
by  implication,  be  extended  beyond  the  hir  scope  of  the  terms  of  his 
contract. 

Bond  of  I>eputt  Colleotob  of  Internal  Kevbntte,  executed  before  the 
passage  of  the  internal  revenue  act  of  June  30,  1864,  covered  all  taxes 
assessed  and  collected  under  the  previous  act  of  July  1,  1862,  whetiier 
the  same  were  collected  before  or  after  the  act  of  June  30,  1864;  and 
whether  it  extended  to  taxes  collected  under  the  latter  act  is  a  question 
not  material  in  this  case  as  between  the  sureties  and  the  obligee  of  the 
bond,  since  the  sureties  on  this  bond,  and  those  on  a  bond  executed  after 
the  passage  of  the  latter  act,  have  themselves  settled  the  matter  of  the 
appropriation  of  the  payments  to  bo  made,  by  their  indorsements  on  the 
bonds  of  the  sums  agreed  upon,  and  have  provided,  by  their  concurrent 
agreement^  for  the  final  adjustment  of  their  respective  liabilities  upon 
them. 

Debtor  mat  Afpbopriatb  Payment  to  Which  Debt  Hb  Plbasbs,  if  he 
makes  the  appropriation  at  the  time  he  makes  the  payment,  for  he  can* 
not  do  so  afterwards;  but  if  no  specific  appropriation  be  made  by  the 
debtor  at  the  time  of  payment,  then  the  right  of  appropriation  is  de- 
volved upon  the  creditor,  and  he  may  make  it  in  any  way  he  may  think 
proper,  and  at  any  time  before  au  account  is  settled  between  them,  or 
before  action  brought;  provided  that  such  appropriation  is  not  manifestly 
inequitable  in  respect  to  third  persons. 

If  No  Apfsofriation  bb  Madb  bt  Either  Debtor  or  Creditor  ,  the  pay- 
ment must  be  applied  as  thb  law  directs. 

Whbrb  there  is  Sinolb  Running  AocoT7N*r  in  WincH  Third  Persons 
ARE  NOT  Interested,  and  neither  dobtor  nor  creditor  makes  the  appro- 
priation, the  law  will  apply  the  payment  to  the  discharge  of  the  several 
items  of  the  account  in  the  order  of  their  priority,  the  first  item  on  the 
debit  side  of  the  account  being  the  item  discharged  or  reduced  by  the 
first  item  on  the  credit  side  of  it. 

Wherb  there  are  Intervening  Equities  in  Favor  of  Third  Persons, 
the  law  will  apply  the  payments  according  to  its  own  notion  of  the  in- 
trinsic justice  and  equity  of  the  case. 

Wherb  Public  Officer  has  Given  Different  Bonds,  at  Differbnt 
Tdces,  with  Different  Sureties,  his  payments  must  be  so  appropriated 
as  to  give  each  bond  credit  for  the  money  respectively  due,  collected,  and 
paid  under  it. 

Bill  in  equity  by  Thomae  Pickering  against  Charles  B. 
Day,  and  William  Whitaker,  sherifif.  Day  was  the  collector 
of  internal  revenue  for  the  district  and  state  of  Delaware,  and 
appointed  one  John  F.  Clements  his  deputy;  and  the  latter 
executed  to  Day  a  bond  in  the  sum  of  ten  thousand  dollars 
for  the  faithful  performance  of  his  duties  with  the  complain- 
ant and  others  as  his  sureties.  Clements  failed  to  pay  over 
moneys  collected  by  him,  and  Day  had  caused  a  judgment  to 
be  entered  on  the  bond  against  the  complainant  and  his  co- 
sureties, and  execution  to  be  issued  thereon  which  had  been 
levied  upon  goods  and  chattels  of  the  complainant.    The  bill 
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prayed  for  an  account  between  Day  and  Clements,  and  for  an 
injunction  perpetually  restraining  Day  and  the  sheriff  from 
proceeding  to  sell  the  goods  of  the  complainant  on  the  exe- 
cution, and  that  the  judgment  entered  in  favor  of  Day  be 
decreed  to  be  vacated,  annulled,  and  set  aside.  Upon  the 
hearing  the  court  dissolved  the  injunction  previously  issued 
and  dismissed  the  bill.  In  other  respects  the  opinion  statea 
the  case. 

Eli  SauUbury  and  ComegySj  for  the  appellant. 
Smither8f  for  the  respondents. 

By  Court,  Gilpin,  C.  J.  The  second  section  of  the  act  of 
Congress  of  July  1,  1862,  entitled  '*An  act  to  provide  internal 
revenue  to  support  the  government  and  to  pay  the  interest  on 
the  public  debt,"  authorized  the  President  of  the  United 
States  to  appoint  collectors  of  internal  revenue,  for  the  several 
collection  districts  into  which  the  states,  territories,  and  the 

District  of  Columbia  should  be  divided.     The  fourth  section 

* 

of  the  act  declares  that  before  any  such  collector  shall  enter 
upon  the  duties  of  his  ofiBce,  he  shall  execute  a  bond,  for  such 
amount  as  shall  be  prescribed  by  the  commissioner  of  internal 
revenue  under  the  direction  of  the  Secretary  of  the  Treasury, 
with  not  less  than  five  sureties,  to  be  approved  as  sufficient, 
by  the  solicitor  of  the  treasury, — containing  the  condition, 
etc.  By  the  fifth  section  of  the  act,  each  collector  is  author- 
ized to  appoint,  by  an  instrument  of  writing  under  his  hand, 
as  many  deputies  as  be  may  think  proper;  and  may  require 
bonds  or  other  securities,  and  accept  the  same  from  such  dep- 
uty; and  each  of  such  deputies  is  invested  with  the  like  au- 
thority in  every  respect,  to  collect  the  duties  and  taxes  levied 
or  assessed  within  the  portion  of  the  district  assigned  to  him, 
which  is  by  the  act  vested  in  the  collector  himself.  And  here 
it  may  not  be  amiss  to  remark  that  while  this  section  expressly 
provides  that  the  collector  shall  in  every  respect  be  responsi- 
ble, both  to  the  United  States  and  to  individuals,  as  the  case 
may  be,  for  all  money  collected  and  for  every  act  done  as  dep- 
uty collector  by  any  of  his  deputies  whilst  acting  as  such,  and 
for  every  omission,  it  does  not  in  any  event  whatever  make  the 
deputy  responsible,  cither  to  the  government  or  to  individuals, 
for  his  own  faithfulness,  or  for  the  manner  in  which  he  shall 
perform  his  duties.  The  collector  is  the  recognized  agent  of 
the  government,  and  is  made  responsible  to  the  government; 
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the  deputy  is  the  agent  of  the  collector,  and  is  made  respon- 
sible to  him,  and  not  to  the  government,  and  he  may  take  se- 
curity or  not,  as  he  pleases.  We  do  not  deem  it  material  to 
consider  at  much  length  the  question  raised  by  the  bill  in  re- 
gard to  the  money  collected  from  divisions  Nos.  9  and  10, 
and  which  it  is  contended  should  be  credited  in  reduction  of 
the  amount  indorsed  on  the  bonds,  as  being  due  from  Clem- 
ents to  Day  on  the  10th  of  August,  1865;  because  we  think  it 
is  satisfactorily  shown  by  the  answer  and  by  the  testimony  of 
Clements  himself,  the  witness  of  the  complainant,  that  all  the 
money  collected  by  Clements  from  these  divisions  during  the 
time  he  was  deputy  collector  of  No.  9,  and  paid  over  to  the  de- 
fendant, have  been  properly  applied  by  the  latter,  and  that 
the  same  constitutes  no  part  of  the  sum  of  $11,520.57,  which 
is  divided  between  and  indorsed  on  the  bonds,  as  the  amount 
of  defalcation.  Nor  do  we  consider  it  necessary  to  advert  to 
the  checks  of  April  29,  1864,  and  February  7,  1865,  which 
are  claimed  as  additional  credits  in  reduction  of  the  said  sum 
of  $11,520.57,  further  than  to  say  that  it  satisfactorily  appears 
from  the  answer,  and  from  the  testimony  of  Bateman,  Prouse, 
and  M.  Day,  that  the  first  was  given  in  satisfaction  of  a  note 
due  William  L.  Hansel  &  Co.,  then  in  the  defendant's  hands 
for  collection,  and  that  the  second  was  given  in  reimbursement 
of  money  loaned  by  the  defendant  to  Clements  on  his  private 
account.  The  testimony  of  Clements  on  this  point  is  very 
weak  and  uncertain;  at  most,  it  amounts  but  to  an  impression 
or  belief  on  his  part.  The  answer,  on  the  contrary,  is  direct 
and  positive,  and  is  supported  by  the  evidence  of  defendant's 
witnesses.  After  a  careful  examination  of  the  acts  of  Congress 
upon  the  subject  of  internal  revenue,  we  are  of  opinion  that 
molasses  manufactured  from  sorghum  was  a  subject  of  tax- 
ation under  section  75  of  the  act  of  July  1,  1862,  and  under  sec- 
tion 94  of  the  act  of  June  30, 1864;  under  the  former  of  three  per 
cent  ad  valorem^  and  under  the  latter  of  five  per  cent  ad  valo- 
rem. We  think  it  comes  within  the  meaning  of  the  terms  '*or 
of  other  materials,"  to  be  found  in  the  paragraphs  commencing 
with  the  words  "on  all  manufactures  of  cotton,  wool,  silk, 
worsted,  fiax,"  etc.  The  language  of  both  paragraphs  is  the 
same.  It  is  quite  unnecessary  to  state  the  process  of  reason- 
ing by  which  we  have  arrived  at  this  conclusion. 

Having  thus  briefly  disposed  of  these  several  matters,  we  will 
now  consider  the  more  important  questions  presented  by  the 
case,  and  which  the  counsel  on  both  sides  have  discussed  with 


296  PicKERiNQ  V.  Day.  [Delaware, 

60  much  ability.  The  defendant,  Charles  H.  B.  Day,  was  ap- 
pointed and  commissioned  collector  of  internal  revenue  for  the 
collection  district  of  the  state  of  Delaware,  on  the  4th  of  March, 
1863,  to  hold  the  office  during  the  pleasure  of  the  President. 
He  gave  bond  of  that  date  to  the  United  States,  according  to  the 
requirements  of  the  fourth  section  of  the  act  of  July  1, 1862,  On 
the  1st  of  October,  1863,  he  redistricted  the  state,  reducing  the 
number  from  twelve  to  six  divisions,  two  for  each  county;  and  on 
the  same  day  he  appointed  John  F.  Clements  deputy  collector 
for  division  No.  4,  comprising  the  hundreds  of  Murderkiil,  Mil- 
ford,  and  Mispillion,  in  Kent  County.  Some  days  afterward, 
but  prior  to  the  20th  of  October,  1863,  Clements,  as  deputy  col- 
lector of  division  No.  4,  with  James  R.  Clements,  William 
Smith,  James  Green,  and  Thomas  Pickering  as  his  sureties, 
executed  and  delivered  to  Day,  as  collector  of  internal  revenue, 
a  bond  in  the  penal  sum  of  ten  thousand  dollars,  conditioned 
in  substance  for  the  faithful  and  diligent  collection  of  all  rates 
and  taxes  which  should  be  committed  to  him  for  collection, 
and  to  pay  over  the  same  at  such  times  and  in  such  manner 
and  form  as  the  said  Day  should  prescribe  and  direct.  On  the 
13th  of  October,  1864,  Clements,  as  deputy  collector  of  division 
No.  4,  with  James  R.  Clements  and  Daniel  McBride  as  his 
sureties,  executed  and  delivered  to  the  defendant,  as  collector 
of  internal  revenue,  another  bond  in  the  penal  sum  of  five 
thousand  dollars,  with  like  condition  as  that  annexed  or 
underwritten  to  the  said  bond  for  ten  thousand  dollars.  The 
object  or  purpose  of  both  bonds  was  the  same,  the  protection 
and  indemnification  of  the  defendant  against  all  loss  and 
damage  to  which  he  might  become  liable,  by  reason  of  the 
default  or  misconduct  of  Clements  as  deputy  collector  of 
division  No.  4,  the  sureties  taking  upon  themselves  the  re- 
sponsibility of  guaranteeing  the  faithfulness  of  Clements  in 
collecting  and  paying  over  all  the  public  money  which  should 
come  to  his  hands  as  such  deputy.  Shortly  after  the  execu- 
tion of  the  bond  of  October,  1863,  Clements  entered  upon  the 
duties  of  his  office  as  deputy  collector  of  division  No.  4,  and 
continued  therein  until  the  15th  of  July,  1865,  when  he  was 
removed,  it  appearing,  according  to  the  accounts,  that  he  was  a 
defaulter  on  the  1st  of  July,  1865,  to  the  amount  of  $11,520.57. 
It  is  stated  in  the  answer  that  this  sum  was  somewhat  in- 
creased by  the  subsequent  discovery  of  additional  items  of 
indebtedness.  This  sum,  however,  was  assumed  on  the  10th 
of  August,  1865,  by  all  the  parties  interested  to  be  the  actual 
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amount  of  Clements'B  indebtedness,  and  he  and  his  sureties 
in  both  bonds  on  that  day  entered  into  an  agreement  with  the 
defendant  to  apportion  and  divide  that  sum  between  the  two 
bonds,  according  to  the  same  proportion  which  the  penal  pums 
mentioned  in  the  bonds  respectively  bore  to  each  other,  by 
which  agreement  written  on  the  said  bonds,  and  executed  under 
the  hands  and  seals  of  Clements  and  his  sureties,  the  sum  of 
$7,680.38  is  ascertained  and  declared  to  be  the  true  amount  due 
on  the  bond  of  October,  1863,  with  interest  from  June  30, 1865, 
and  the  sum  of  $3,840.19  is  ascertained  and  declared  to  be  the 
true  amount  due  on  the  bond  of  October  13,  1864,  with  interest 
from  June  30,  1865.  At  the  same  time  the  sureties  between 
themselves  executed  another  agreement,  to  which,  as  consti- 
tuting a  part  of  one  general  arrangement  in  regard  to  their 
respective  liabilities,  we  may  hereafter  have  occasion  to  refer. 
The  question  which  we  now  propose  to  consider  is,  whether 
the  defendant.  Day,  consented  to  Clements's  using  the  public 
money  in  his  private  business  of  buying  and  speculating  in 
grain.  The  bill,  on  information  derived  from  Clements, 
charges  that  he  did  consent  to  such  use  of  it.  If  this  be 
true,  it  was  a  fraud  on  the  sureties,  and  discharges  them  from 
their  liability.  But  the  answer,  on  the  contrary,  denies  the 
charge  directly  and  positively,  wherever  made,  insinuated,  or 
suggested  in  the  bill.  The  language  of  the  defendant  is,  that 
he  "utterly  denies  that  he  ever  did,  directly  or  indirectly, 
assent,  consent,  or  agree  to  the  use  of  any  such  money  by  the 
.said  John  F.  Clements,  or  John  F.  Clements  and  William  S. 
Prouse,  trading  as  John  F.  Clements  &  Co.,  or  by  any  other 
person  whatsoever";  and  he  avers  that  he  had  no  informa- 
tion or  suspicion  that  the  money  was  so  used  or  employed 
until  about  the  first  day  of  February,  1865,  when,  upon  bal- 
ancing his  accounts  as  of  the  1st  of  January  then  next  pre- 
ceding, it  was  discovered  that  he  was  a  defaulter.  As  the 
answer  of  a  defendant  is  a  formal  and  deliberate  statement,  it 
is  evidence  against  him;  and  when  made  under  oath,  as  is 
usually  the  case,  it  is  evidence  of  the  most  conclusive  charac- 
ter. But  whilst  this  is  so,  it  is  nevertheless  equally  true  that 
his  sworn  answer  is  also  evidence  in  his  favor,  equal  in  weight 
to  the  testimony  of  a  single  witness,  and  is  not  to  be  discred- 
ited, nor  any  presumption  raised  against  it,  by  reason  of  its 
being  the  answer  of  an  interested  party.  And  the  answer  is 
Bofficient  in  itself,  if  direct  and  positive,  and  responsive  to  the 
faill«  to  establish  the  denials  and  the  affirmations  of  facts 
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which  it  contains,  if  not  outweighed  by  opposing  proof:  Allen 
V.  Mower,  17  Vt.  61;  Powdl  v.  Powell,  7  Ala.  582;  Schwarz  ▼. 
Wendell,  Walk.  Ch.  241;  Woodcock  v.  Bennet,  1  Cow.  711  [13 
Am.  Dec.  568];  3  Greenl.  Ev.,  sec.  285.  And  this  is  so,  be- 
cause the  complainant,  having  seen  fit  to  make  the  defendant 
answer  under  oath,  has  substantially  made  him  bis  witness; 
and  it  would  be  unreasonable  and  unjust,  after  compelling 
him  to  testify,  to  treat  his  testimony  as  entitled  to  no  credit. 
His  oath  is,  therefore,  deemed  to  be  equal  to  the  oath  of  a 
credible  witness;  and  the  complainant  is  bound  by  his  an- 
swers, unless  they  are  satisfactorily  disproved:  Clason  v.  Mor-- 
m,  10  Johns.  542.  The  well-established  rule  in  courts  of 
equity  in  regard  to  the  denials  of  a  defendant,  as  stated  in  3 
Oreenl.  Ev.,  sec.  289,  and  which  may  be  said,  with  some 
slight  qualification,  to  embody  the  result  of  the  decisions  on 
this  point,  is,  '*  that  an  answer  which  is  responsive  to  the  alle- 
gations and  charges  of  the  bill,  and  contains  clear  and  posi- 
tive denials  thereof,  must  prevail,  unless  it  is  overcome  by 
the  testimony  of  two  witnesses  to  the  substantial  facts,  or  at 
least  by  one  witness  and  other  attendant  circumstances  which 
supply  the  want  of  another  witness,  and  thus  destroy  the 
statements  of  the  answer,  or  demonstrate  its  incredibility  or 
insuflBciency  as  evidence."  The  true  meaning  of  the  rule, 
however,  is  not  that  the  testimony  of  a  witness,  with  addi- 
tional and  corroborative  circumstances,  is  indispensable  in 
all  cases;  because  circumstances  alone  may  sometimes  be 
found  in  the  answer  itself,  or  in  documentary  evidence  re- 
ferred to  in  the  answer,  suflBcient  to  more  than  countervail 
the  denials  of  the  answer.  The  rule  properly  applies  to  the 
case  of  an  answer  opposed  only  by  the  testimony  of  a  single 
witness. 

Now,  if  this  case  stood  alone  on  the  bill  and  answer,  or  on 
the  bill,  answer,  and  the  testimony  of  a  single  witness,  it 
would  be  perfectly  obvious  that  the  complainant  had  not 
made  out  a  case  upon  which  he  could  stand  in  a  court  of 
equity.  For  it  is  certainly  well  settled,  as  we  have  seen,  that 
where  the  allegations  and  charges  in  the  bill  as  grounds  for 
obtaining  a  decree  are  clearly  and  positively  denied  by  the 
answer,  and  proved  by  only  a  single  witness,  the  court  will  not 
decree  against  the  defendaot.  But  on  the  other  hand,  it  is 
equally  well  settled  that  where  the  witness  on  the  part  of  the 
complainant  sustains  the  allegations  and  charges  of  the  bill, 
and  his  testimony  is  supported  by  corroborative  circumstances, 
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the  denials  of  the  answer  will  De  overborne,  and  the  complain- 
ant will  consequently  be  entitled  to  a  decree.  But  in  order  to 
have  this  e£fect,  What  must  be  the  character  of  the  witness 
and  his  testimony?  And  what  the  nature  of  the  corroborative 
circumstances?  We  answer  that  the  witness  must  not  only 
be  competent,  but  his  testimony  must  be  credible,  and  the  cir- 
cumstances relied  on  as  corroborative  must  be  such  as  to  ma- 
terially support  the  witness,  and  strengthen  his  testimony,  so 
that  when  both  are  considered  together  they  may  be  sufficient 
to  satisfy  the  conscience  of  the  court  that  the  allegations  and 
charges  of  the  bill,  in  respect  to  the  point  in  controversy,  are 
true.  And  it  has  been  held  that  if  the  answer  be  positive,  de- 
nying the  charges  in  the  bill,  it  ought  not  to  be  overthrown  by 
evidence  less  positive,  though  it  proceed  from  the  mouth  of 
two  witnesses:  Auditor  v.  Jofmaoriy  1  Hen.  &  M.  536.  Nor 
should  such  answer  be  considered  outweighed  by  mere  proof 
of  facts  or  circumstances  which  may  be  reconciled  with  the 
truth  of  statements  contained  in  the  answer:  Branch  Bank  v. 
Marshall,  4  Ala.  60. 

Now,  the  first  geoeral  observation  which  we  have  to  make  in 
regard  to  the  witness  Clements,  and  his  testimony,  is,  that  he 
appears  to  be  a  person  of  uncertain  and  imperfect  recollection. 
He  does  not  recollect  many  things  which  would  have  im- 
pressed themselves  upon  most  men's  minds,  and  which  from 
their  nature  and  importance  he  ought  to  have  remembered. 
One  would  suppose  that  a  person  situated  as  he  was  would 
have  a  vivid  recollection  of  all  that  was  said,  and  of  all  that 
occurred  in  relation  to  this  subject;  and  yet  he  does  not  re- 
member the  respective  amounts  for  which  his  bonds  were 
given.  He  says  two  of  them  were  for  ten  thousand  dollars 
each,  and  one  for  five  thousand  dollars;  and  he  thinks  the  five- 
thousand-dollar  one  was  given  for  stamps,  and  that  Green  and 
Pickering  were  on  all  the  bonds.  Now,  we  know  that  these 
things  are  not  so.  He  is  also  strangely  oblivious  of  almost 
everything  that  was  said  or  done  on  the  10th  of  August,  1865, 
at  the  interview  and  arrangement  which  took  place  at  the  col- 
lector's office,  although  he  was  present  during  the  whole  time. 
He  says  he  remembers  that  whilst  deputy  collector  of  No.  9, 
he  told  Day  that  unless  he  allowed  him  to  use  the  public 
money  he  would  resign;  and  yet  he  does  not  know  nor  re- 
member Day's  reply,  but  says  he  did  not  object.  He  next 
flays  bis  impression  is,  he  gave  his  consent,  and  subsequently 
he  becomes  very  sure  he  gave  his  consent;  and  lastly,  he  avera 
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that  he  did  consent  on  the  occasion  of  Mrs.  Wilson's  funeral; 
but  he  does  not  recollect  the  month  when  this  took  place,  or 
whether  it  occurred  in  1863  or  in  1864.  His  answers  to  the 
interrogatories  propounded  to  him  in  this  regard  are  hesitat- 
ing, limping  answers.  And  as  a  whole,  his  testimony  is  de- 
fective, obscure,  uncertain,  doubtful,  and  unsatisfactory.  More- 
over, he  is  discredited  by  John  H.  Bateman  and  Matthias 
Day. 

Then  as  to  the  corroborative  circumstances:  it  is  alleged 
and  proved,  and  admitted  by  the  answer,  that  the  defendant 
was  frequently  paid  by  drafts  of  the  firm  drawn  by  Clements 
on  their  factors  in  Philadelphia  and  New  York;  and  it  is  in- 
sisted that  this  shows  that  Day  consented  to  the  use  of  the 
public  money  by  Clements  in  his  grain  business.  It  appears 
by  the  bill  of  the  complainant  that  at  the  time  of  the  appoint- 
ment of  Clements  as  deputy  collector,  he  was  already  exten- 
sively engaged  in  association  with  William  S.  Prouse  in  the 
business  of  buying  and  selling  grain,  and  speculating  in  the 
purchase  and  sale  thereof.  And  it  appears  from  other  sources 
that  his  house  was  in  good  standing  and  fair  credit,  and  that 
their  drafts  were  always  honored  and  paid  at  maturity. 
There  is  no  suggestion  in  the  bill  that  either  Clements  or  his 
house  had  been  at  any  time  prior  to  the  discovery  of  his  de- 
falcation in  1865  in  embarrassed  circumstances.  According 
to  the  allegations  of  the  bill,  he  was  conducting  an  extensive 
business,  and  it  seems  that  his  credit  was  good.  It  does  not 
appear  from  any  evidence  in  the  cause  that  he  extended  his 
business  after  his  appointment.  It  would  seem,  therefore, 
whatever  may  havid  been  the  real  fact,  that  there  was  no 
necessity  for  his  using  the  public  money  in  his  business.  If 
he  could  carry  on  an  extensive  business  on  the  means  and 
credit  of  his  firm  before  his  appointment,  why  could  he  not  do 
so  after  his  appointment?  There  is  no  evidence  tending  to 
show  that  the  defendant  knew  or  suspected  that  he  had  made 
any  losses.  Why,  then,  should  he  suspect  that  Clements  was 
abusing  his  trust?  How,  then,  can  we  say  under  such  cir- 
cumstances that  the  receiving  of  these  drafts  in  payment  of 
taxes  collected  by  his  deputy  shows  that  the  defendant  con- 
sented to  the  use  of  the  public  money  in  Clements's  grain 
business?  The  defendant  admits  in  his  answer  that  he  re- 
ceived the  drafts  in  payment  of  taxes  collected;  but  he  states 
at  the  same  time,  in  response  to  the  allegations  of  the  bill,  the 
circDmstances  under  which,  and  the  reasons  why,  he  received 
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them.  And  we  think  that  the  fact  that  he  did  so  receive 
them  is  reconcilable  with  the  denials  and  averments  of  the 
answer.  We  therefore  fully  agree  with  the  chancellor  on  this 
point,  that  the  answer  must  prevail. 

The  next  question  which  we  propose  to  consider  is,  whether 
the  complainant  and  his  co-sureties  were  discharged  from 
their  liability  under  the  bond  for  ten  thousand  dollars,  exe- 
cuted and  delivered  in  the  month  of  October,  1863,  by  reason 
of  the  act  of  Congress  of  June  30,  1864,  entitled  "An  act  to 
provide  internal  revenue  to  support  the  government,  pay 
interest  on  the  public  debt,  and  for  other  purposes."  By 
section  173  of  the  last-mentioned  act,  the  internal  revenue 
act  of  July  1,  1862,  is  declared  to  be  repealed,  "except 
sections  115  and  119  thereof,  and  excepting,  further,  all  pro- 
visions of  said  act  which  create  the  offices  of  commissioner 
of  internal  revenue,  assessor,  assistant  assessor,  collector,  dep- 
uty collector,  and  inspector,  and  provide  for  the  appointment 
and  qualification  of  said  officers."  And  after  repealing  other 
acts  and  parts  of  acts,  there  is  the  further  exception,  in  the 
form  of  a  proviso,  that  the  provisions  of  said  acts  shall  be  in 
force  for  levying  and  collecting  all  taxes,  duties,  and  licenses 
properly  assessed,  or  liable  to  be  assessed,  or  accruing  under 
former  acts,  or  drawbacks,  the  right  to  which  had  already  ac- 
crued, or  might  thereafter  accrue,  under  said  acts;  and  for 
maintaining  and  continuing  liens,  fines,  penalties,  and  forfeit- 
ures incurred  under  and  by  virtue  thereof,  and  for  carrying 
out  and  completing  all  proceedings  which  had  been  already 
commenced,  or  that  might  be  commenced  to  enforce  such 
fines,  penalties,  and  forfeitures,  or  criminal  proceedings  under 
said  acts,  and  for  the  punishment  of  crimes  of  which  any  party 
should  be  or  had  been  found  guilty.  And  as  if  to  shut  out 
all  question  or  doubt  as  to  who  should  exercise  the  powers 
and  perform  the  duties  referred  to  in  the  savings  of  the  act,  it 
is  further  provided  "  that  no  office  created  by  the  said  acts, 
and  continued  by  this  act,  shall  be  vacated  by  reason  of  any 
provisions  herein  contained,  but  the  officers  heretofore  ap- 
pointed shall  continue  to  hold  the  said  offices,  without  reap- 
pointment." Now,  our  duty  is  to  ascertain,  if  possible,  what 
Congress  meant  by  these  saving  clauses.  They  are  perhaps 
deficient  in  precision  and  clearness,  but  however  faulty  or  im- 
perfect in  phraseology  or  structure,  we  are  bound  to  give  to 
them  such  an  interpretation  as  may  appear  best  adapted  to 
eflectuate  the  object  contemplated  by  Congress.    When  the 
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deeigD  of  the  legislature  is  not  clearly  apparent,  it  is  always 
to  be  presumed  they  intended  that  the  most  reasonable  and 
beneficial  interpretation  should  be  given  to  the  language  which 
they  have  used.  If  the  language  is  clear,  and  the  intent  mani- 
fest, there  is,  of  course,  no  room  for  presumptions.  But  if,  on 
the  other  hand,  the  language  is  not  clear,  and  it  is  obvious  that 
by  a  particular  construction  in  a  doubtful  case  great  public 
interests  would  be  endangered  or  sacrificed,  the  court  ought 
not  to  presume  that  such  construction  was  intended  by  the 
makers  of  the  law.  Now,  remembering  that  the  intention  of 
Congress,  if  it  can  be  ascertained,  is  to  govern,  and  that  a 
thing  which  is  within  the  meaning  of  the  makers  of  the  law 
is  as  much  within  the  law  as  if  it  were  within  the  letter, 
and  applying  the  rules  of  construction  which  we  have  sug- 
gested to  the  savings  of  the  section  173,  and  to  the  declara- 
tory  clause  contained  in  the  second  proviso  thereof,  we  think 
it  is  not  difficult  to  give  a  reasonable  and  safe,  as  well  as 
beneficial,  construction  to  the  clauses  under  consideration. 

The  learned  counsel  for  the  complainant  insist  that  imme- 
diately upon  the  passing  of  the  act  of  June  30, 1864,  the  office 
of  collector  created  by  the  act  of  July  1,  1862,  ceased  to  exist; 
and  that  the  defendant  and  his  bond,  being  thus  rendered 
functus  officioy  the  sureties  of  his  deputy,  Clements,  who  gave 
bond  under  the  act  of  July  1,  1862,  were  discharged  from  lia- 
bility. And  assuming,  as  they  do,  that  the  defendant  no 
longer  held  the  office  which  he  had  prior  to  June  30,  1864,  or 
that  if  he  was  in  office,  it  was  a  new  office,  with  new  duties 
and  responsibilities,  by  force  of  the  act  of  June  30,  1864,  the 
ninth  section  of  which  required  him  to  give  a  new  bond  before 
entering  upon  the  duties  of  his  office,  they  insist  that,  as  he 
had  not  given  such  new  bond,  he  was  not  legally  competent  to 
appoint  a  deputy,  or  to  take  a  bond  from  him,  and  that  there- 
fore  the  bond  of  the  13th  of  October,  1864,  for  five  thousand 
dollars,  is  a  mere  nullity.  Are  these  positions  of  the  counsel 
tenable?  We  think  they  are  not.  It  seems  to  us  that  the 
manifest  design  of  Congress  was  to  prevent  any  break,  sus- 
pension, or  interruption  in  the  collection  of  internal  revenue, 
by  preserving  and  continuing  in  active  operation  all  the  old 
instrumentalities  which  had  been  provided  for  that  purpose. 
We  consider  that  the  provisions  of  the  act  of  July  1,  1862, 
which  create  the  offices  of  collector  and  deputy  collector,  and 
provide  for  their  appointment  and  qualification,  namely,  the 
second,  fourth,  and  fifth  sections,  are,  by  the  exception  or  sav- 
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ingi  taken  ont  of  and  excluded  from  the-operation  of  the  re- 
pealing clause;  and  that  these  sections  remain  unrepealed 
and  in  fall  force;  and  that  the  defendant  and  his  deputy, 
Clements,  continued  to  hold  their  respective  offices  by  force  of 
their  appointment  under  these  unrepealed  sections.  And  we 
consider  that  the  defendant's  bond,  and  also  Clements's  bond 
of  October,  1863,  remain  in  full  force,  in  so  far,  at  least,  as  re- 
spects the  taxes  and  duties  assessed  and  levied  under  and 
according  to  the  rates  prescribed  by  the  act  of  July  1,  1862. 
We  do  not  mean,  however,  to  be  understood  as  saying  that  the 
obligation  of  eitiier  bond  is  necessarily  limited  to  the  taxes 
and  duties  collected  under  that  act.  For  as  the  appointments 
were  indefinite  and  without  limitation  as  to  time,  and  as  the 
bonds  are  for  the  faithful  performance  of  the  duties  of  their 
offices,  according  to  the  conditions  thereof,  and  as  it  would 
seem  that  the  responsibility  of  the  sureties  is  co-extensive 
with  that  of  the  principal,  it  might  perhaps  be  justly  holden 
that  the  responsibility  of  both  principal  and  sureties  under 
their  bond  would  continue  so  long  as  the  principal's  employ- 
ments under  their  appointments  continued.  But  it  is  not 
necessary  to  decide  this  question,  and  we  therefore  express 
no  opinion  on  it.  As  regards  the  collector  and  his  deputy 
continuing  to  hold  their  offices,  we  think  the  result  would 
have  been  the  same  without  the  provision  contained  in  the 
second  proviso  of  section  173,  which  provision  seems  to  us 
to  partake  more  of  the  character  of  a  declaratory  law  than 
anything  else.  It  does  not  create  any  office  nor  appoint  any 
officer.  It  speaks  of  offices  already  ''  created  "  by  other  acts 
of  Congress,  ^'and  continued  by  this  act."  But  how  continued 
by  this  act?  Continued,  we  answer,  by  being  excepted,  and 
thus  taken  out  of  and  excluded  from  the  operation  of  the  re- 
pealing clause.  It  declares  that  these  offices  shall  not  be 
vacated  by  reason  of  any  provision  contained  in  the  act.  It 
speaks  of  officers  *'  heretofore  appointed,"  and  declares  they 
shall  continue  to  hold  ^'  the  said  offices,"  meaning  the  officer 
which  were  created  by  prior  acts,  and  which  they  already 
held  prior  to  the  act  of  June  30,  1864. 

Another  question  which  we  have  been  called  on  to  consider 
is,  whether  the  defendant  who  had  given  bond  under  the  act 
of  July  1,  1862,  was  imder  any  legal  necessity  of  giving  a  new 
bond  after  the  passing  of  the  act  of  June,  18647  If,  accord- 
ing to  our  theory,  he  was  already  in  office  under  the  former 
act,  had  already  given  bond,  and  entered  upon  the  duties  of 
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his  office,  and  bad  been  continned  in  said  office  by  reason  of 
the  savings  just  referred  to,  then  it  would  seem  to  follow  that 
it  could  not  have  been  the  intention  of  Congress  that  the  ninth 
section  of  the  act  of  June  30,  1864,  should  apply  to  his  case, 
or  to  any  such  case;  but  rather  that  it  was  intended  to  apply 
only  to  future  appointments.  It  is  true,  the  secretary  could 
have  required  him  to  give  a  new  bond;  for  under  both  acts, 
collectors  are  required  to  renew,  strengthen,  and  increase  their 
bonds  whenever  directed  by  the  Secretary  of  the  Treasury  to 
do  so.  But  let  us  extend  the  inquiry.  Is'the  giving  of  a 
bond  by  the  appointee  made  by  either  act  a  condition  prece- 
dent to  his  authority  to  exercise  the  powers  and  perform  the 
duties  of  a  collector  of  internal  revenue?  Let  us  see.  It  is 
true,  he  is  to  execute  a  bond  for  such  amount  as  shall  be  pre- 
scribed by  the  commissioner  of  internal  revenue  under  the 
direction  of  the  Secretary  of  the  Treasury.  But  here  some- 
thing is  to  be  done  by  the  commissioner  before  the  bond  can 
be  executed.  The  commissioner  is  first  to  prescribe  the 
amount,  and  if  this  be  done,  then  the  collector  can  give  the 
bond.  Can  he  give  it  before  the  amount  is  prescribed?  But 
suppose  the  commissioner  from  any  cause  should  fail  to  pre- 
scribe the  amount,  should  the  collector  be  considered  in  de- 
fault, and  thus  rendered  incapable  of  exercising  his  proper 
official  functions,  because  he  has  not  done  that  which  he 
could  not  do  until  the  amount  of  the  bond  had  been  prescribed 
by  that  officer?  We  have  not  urged  the  argument  of  incon- 
venience, because  it  is  only  where  there  are  serious  doubts  as 
to  the  proper  construction  of  the  statute  tha^  such  arguments 
are  entitled  to  much  weight.  But  after  giving  full  considera- 
tion to  the  argument  which  has  been  urged  with  so  much 
earnestness  on  behalf  of  the  complainant,  we  are  constrained 
to  differ  from  his  counsel,  and  to  say  that  we  do  not  consider 
the  giving  of  a  bond  a  condition  precedent  to  the  collector's 
entering  upon  the  discharge  of  the  duties  of  his  office.  On 
the  contrary,  we  think  the  fair  and  reasonable  interpretation 
of  the  provision  in  question  is,  that  it  is  merely  directory  to 
the  proper  officer  of  the  treasury  department,  and  that  the 
execution  of  the  bond  may  be  either  required  or  waived,  ac- 
cording to  his  discretion.  The  bond,  we  know,  is  intended 
solely  for  the  security  and  benefit  of  the  government,  and  we 
are  unable  to  see  how  it  can  constitute  any  part  of  the  con- 
tract of  Clements  or  his  sureties,  or  how  the  giving  or  not  giv- 
ing of  it  can  in  any  way  affidct  their  responsibilits^.     The 
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bond  of  the  defendant  to  the  government^  and  the  bond  of 
Clements  to  Day,  constitnte  distinct  and  independent  con- 
tracts, and  impose  on  the  parties  respectively  distinct  and 
independent  obligations.  In  conclasion,  on  this  point,  we 
think  this  doctrine  is  fully  snstained  by  the  cases  of  United 
States  V.  VcMzandt^  11  ^lieat.  190;  Bank  of  United  States  v. 
Dandridge,  12  Id.  64;  UniUd  States  v.  Bradley,  10  Pet.  864; 
Bowman  v.  Bamardy  24  Vt.  855;  Boreland  v.  Washington 
County y  20  Pa.  St.  151.  And  if  this  be  so,  then  we  are  justified 
upon  principle  as  well  as  authority  in  6a3dng  that  the  defend- 
ant's authority  as  collector  did  not  depend  upon  his  giving 
bond;  on  the  contrary,  that  he  derived  his  official  authority 
from  his  appointment  and  the  acts  of  Congress  defining  his 
powers  and  duties,  and  that  his  appointment  as  collector  was 
complete  and  valid  for  all  purposes  when  confirmed  by  the 
Senate. 

Again  the  complainant  claims  to  be  discharged  on  the 
ground  of  misrepresentation  and  concealment,  on  the  part  of 
the  defendant,  of  material  facts,  and  of  the  true  state  of  affairs 
between  him  and  Clements,  which  he  was  bound  in  good  faith 
to  disclose  truly  to  him  and  his  co-sureties;  and  he  also  con- 
tends that  if  not  absolutely  discharged  from  liability,  still, 
that  the  concealment  of  material  facts  by  the  defendant  at 
and  before  the  time  of  the  arrangement  of  August  10,  1865, 
and  which,  if  made  known  to  the  Bureties,  would  have  pre- 
vented that  arrangement,  affords  at  least  sufficient  grounds  to 
justify  the  court  in  canceling  the  indorsements  on  the  bonds, 
and  thus  to  open  the  question  of  appropriation  of  payments, 
so  that  that  question  may  be  finally  settled  by  this  court  ac- 
cording to  the  rules  of  law.  Concealment,  in  the  sense  in 
which  this  term  is  understood  in  courts  of  equity,  means  the 
concealment  of  thoso  material  facts  and  circumstances  which 
one  party  to  the  contract  is  under  a  legal  or  equitable  obliga- 
tion to  make  known  to  the  other,  and  which  the  latter,  of  right 
and  by  law,  is  entitled  to  have  communicated  to  him:  1  Story's 
Eq.  Jur.,  sec.  207.  And  that  as  touching  the  liability  of  a 
surety,  where  there  has  been  a  defalcation  on  the  part  of  the 
principal,  the  concealment  of  the  fact  must  be  active  or  indus- 
trious, and  therefore  fraudulent  in  its  character:  Shepherd  v. 
Bescher,  2  P.  Wms.  288;  Fed  v.  Tatlochy  1  Bos.  &  P.  419;  Kent 
Navigation  Co.  v.  Hartey,  10  East,  34;  Coring  v.  Edmonds,  6 
Bing.  94,  98;  Eyre  v.  Everett,  2  Buss.  381;  Wright  v.  Simpson, 
6  Ves.  734;  Orme  v.  Young,  1  Holt,  84;  2  Lead.  Cas.  Eq.,  pt.  2, 
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Am.  notes,  862.  To  be  available  as  matter  of  defense,  there 
must  be  an  undue  concealment,  or  9upre9sio  veri^  to  the  injury 
or  prejudice  of  the  surety;  for  it  is  not  every  concealmeni» 
even  of  material  facts,  that  will  discharge  him.  To  have  this 
effect,  the  concealment  must  be  injurious,  and  must  fall  within 
some  definition  of  fraud.  Mere  passiveness  on  the  part  of  the 
creditor  in  not  enforcing  his  remedy  will  not  of  itself  discharge 
the  surety;  nor  will  failure  or  neglect  to  give  notice  to  the 
surety  of  the  principal's  defalcation  have  that  effect.  The 
creditor,  under  such  circumstances,  is  not  bound  to  anticipate 
inquiry  by  disclosure:  Hamilton^,  WatBon^  12  Clark  <&  F.  109; 
North  British  Ins.  Co.  v.  Lloyd,  10  Ex.  523;  Stewart  v.  McKean^ 
10  Id.  675.  In  the  case  of  Wright  v.  SimpaoUy  supra.  Lord 
Eldon  says,  as  to  the  case  of  principal  and  surety:  "I  never 
understood  that,  as  between  the  obligee  and  the  surety,  there 
was  any  obligation  of  active  diligence  against  the  principaL 
If  the  obligee  begins  to  sue  the  principal  and  afterward  gives 
time,  the  surety  has  the  benefit  of  it.  But  the  surety  is  a 
guarantor,  and  it  is  his  business  to  see  whether  the  principal 
pays,  and  not  that  of  the  creditor."  Now,  what  material  facts 
has  the  defendant  concealed  to  the  injury  of  the  complainant 
and  his  co-sureties?  We  have  already  decided  that  the  charge 
of  consenting  to  the  use  of  the  money  in  the  grain  business 
not  having  been  made  out  to  our  satisfaction,  the  denials  of 
the  answer  in  regard  to  it  must  prevail.  We  have  also  de- 
cided that  the  giving  of  a  new  bond  was  not  a  condition  prece- 
dent to  the  collector's  entering  on  the  duties  of  his  office. 
These  matters,  therefore,  are  out  of  the  way.  But  it  is  charged 
that  the  defendant  misrepresented  to  the  complainant  the  state 
of  affairs  between  himself  and  Clements.  The  charge  is  not 
sustained  by  proof,  and  it  is  denied  by  the  answer. 

Again,  it  is  contended  that,  in  consequence  of  a  want  of 
knowledge  of  facts  which  it  was  the  duty  of  the  defendant 
to  have  communicated  to  them,  the  complainant  and  his 
co-sureties  were  surprised  into  the  execution  of  the  indorse- 
ments on  the  bonds,  and  that  the  same  were  made  under 
a  misapprehension  of  their  rights,  and  without  due  delib- 
eration; and  therefore  the  indorsements  should  be  canceled. 
We  do  not  so  understand  the  case.  It  is  a  well-known 
maxim  that  ignorance  of  the  law  excuses  no  one;  it  cannot, 
therefore,  constitute  a  ground  for  setting  aside  or  reforming 
a  written  agreement.  Ignorance  of  fact  may.  Igru>rantia 
faeti  ezcusat.    But  a  court  of  equity  will  not  grant  relief  in 
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cases  of  written  instruments,  unless  there  is  a  plain  mistake 
clearly  made  out  by  satisfactory  proofs:  1  Story's  Eq.  Jur.,  sec. 
157.  It  seems  to  us  that  all  the  parties  that  met  at  the  de- 
fendant's ofSce  on  the  10th  of  August,  1865,  understood  per- 
fectly well  what  they  were  about.  They  knew  Clements  was 
a  defaulter;  they  knew  the  amount;  the  books  and  accounts 
were  there  open  to  their  inspection.  They  went  there  by  ap- 
pointment, for  the  express  purpose  of  arranging  this  very  mat- 
ter in  some  way  or  other.  The  bonds  were  there,  and  they 
discussed  the  question  of  whether  the  second  bond  was  in 
addition  to  or  superseded  the  first  bond;  they  discussed  their 
respective  liabilities  under  these  several  bonds,  and  they  en- 
tered into  an  agreement  among  themselves  to  refer  the  ques- 
tion of  their  respective  liabilities,  as  between  themselves,  to 
arbitrators.  They  considered  the  expediency  of  protecting 
themselves  by  taking  an  assignment  from  Clements;  and 
they  urged  the  defendant  to  issue  execution  against  Clements, 
which  he  refused  to  do,  unless  they  first  made  the  indorse- 
ments on  the  bonds,  ascertaining  the  respective  amounts  due 
thereon.  They  remained  there  discussing  and  deliberating 
on  these  matters  for  a  period  of  six  hours  and  upward.  But 
they  say  they  wished  execution  issued  against  Clements,  which 
the  defendant  refused  to  issue  unless  they,  the  sureties,  would 
first  make  the  indorsements  on  the  bonds,  and  supposing  from 
the  defendant's  declarations  that  no  execution  could  be  issued 
until  the  indorsements  were  made  on  them,  they  agreed  to 
make  them.  The  defendant  admits  in  his  answer  that  ho  did 
refuse;  but  he  assigns  a  reason  for  it.  And  we  think  he  had 
a  perfect  right  under  the  circumstances  to  refuse  without  as- 
signing any  reason;  because  the  law  accorded  to  him  the  right 
to  remain  passive,  or  to  proceed  against  Clements,  or  against 
the  sureties,  or  against  both,  at  his  option.  After  fully  con- 
sidering the  subject,  we  think  the  complainant  has  failed  to 
show  any  undue  concealment  on  the  part  of  the  defendant, 
or  that  the  sureties  were  taken  by  surprise  or  were  misled. 
On  the  contrary,  we  think  it  manifest  from  the  levidence  that 
the  complainant  and  his  co-sureties  were  fully  cognizant  of  all 
the  facts  really  affecting  their  interests,  which  it  was  at  all  ma- 
terial for  them  to  know,  and  that  in  executing  the  agreements 
indorsed  on  the  bonds  they  acted  advisedly  and  with  due  de- 
liberation. We  therefore  consider  that  the  chancellor  did  right 
in  refusing  to  disturb  the  said  agreements. 
And  here  we  might  close  the  case.    Because  we  consider  that 
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«8  between  the  defendant  and  the  BuretieSy  the  indorsements 
xm  the  bonds  amounted  to  an  appropriation  by  the  sureties 
themselves,  of  the  payments  made  by  Clements,  —  an  appropri- 
4ition  just  in  itself  toward  the  defendant,  and  which  cannot 
in  the  end  operate  unjustly  toward  any  of  the  sureties,  since 
they  have  taken  the  wise  precaution  of  providing  by  a  special 
agreement  for  Jbhe  equitable  adjustment  of  their  respective 
liabilities  as  between  themselves.  But  it  is  said  that  the  de- 
fendant should  have  discharged  Clements  immediately  on  the 
discovery  of  his  defalcations,  and  that  having  failed  to  do  so, 
the  sureties  were  thereby  discharged  from  their  liability  on  the 
bond.  We  do  not  think  so.  We  know  of  no  decision  or  rule 
of  law  requiring  the  defendant  to  discharge  Clements  on  dis- 
covering his  defalcation.  They  guaranteed  his  faithfulness  and 
honesty  in  the  discharge  of  his  duties.  The  bond  was  given 
for  the  express  purpose  of  protecting  the  defendant  against 
the  consequences  of  his  defalcation.  Their  contract  was  esseu- 
tially  a  pledging  of  themselves  and  their  estates  to  make  good 
any  and  every  misfeasance  or  non-feasance  of  their  principal, 
during  the  whole  time  he  should  hold  the  office,  to  the  extent 
of  the  penalty  of  the  bond.  It  was  no  part  of  the  contract  that 
the  defendant  should  discharge  him  immediately  upon  his  fail- 
ure to  pay  over  the  money  in  his  hands.  Moreover,  the  sure- 
ties suffered  no  detriment  by  his  continuance  in  office;  in  fact, 
they  were  benefited.  He  reduced  the  amount  of  his  indebt- 
edness. Nothing  less  than  fraud,  actual  or  constructive,  on 
the  part  of  the  defendant,  could  relieve  them  from  their  re- 
sponsibility: United  States  v.  Kirkpatrick^  9  Wheat.  720; 
United  States  v.  Vanzandt^  11  Id.  184;  SaiUy  v.  Elmore,  2 
Paige,  500;  McLemore  v.  Powell^  12  Wheat.  564.  We  freely 
concede  the  correctness  of  the  general  doctrine  that  the  con- 
tract of  a  surety  should  be  construed  strictly,  if  by  strictly  is 
meant  that  the  liability  of  a  surety  shall  not  by  implication 
be  extended  beyond  the  fair  scope  of  the  terms  of  his  contract 
Indeed,  the  doctrine  is  so  obviously  founded  in  reason  as  to 
need  no  authority  to  support  it.  But  at  the  same  time  that 
we  say  this,  we  confess  our  inability  to  comprehend  how  the 
doctrine  can  affect  the  right  of  the  defendant  to  recover  under 
the  ten-thousand-dollar  bond.  There  can  be  no  doubt  of  the 
existence  of  a  defalcation  on  the  part  of  Clements  to  the  extent 
of  $11,520.57  and  upward.  There  can  be  as  little  doubt  that 
this  defalcation  extended  to  both  bonds,  and  that  the  penalties 
•f  both  bonds  were  forfeited.  There  can,  we  think,  be  no  shadow 
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of  question  that  the  bond  for  ten  thousand  dollars  extended 
to  and  covered  all  taxes  assessed  and  collected  under  the  act 
of  July  1,  1862,  whether  the  same  were  collected  before  or 
after  the  act  of  June  30,  1864.  But  whether  that  bond  can  be 
held  to  extend  to  taxes  assessed  and  collected  under  the  act 
of  June  30,  1864,  is  a  question  which  we  do  not  think  it  ma- 
terial for  us  to  consider  in  this  case.  Nor  have  we  deemed  it 
necessary  to  go  into  a  critical  examination  of  the  accounts  to 
ascertain  the  exact  amount  due  on  each  bond,  because,  as 
already  stated,  we  consider  that,  as  between  the  defendant  and 
the  sureties,  the  sureties  themselves  have  settled  the  matter  of 
appropriation  by  their  indorsements  on  the  bonds,  and  have 
provided  by  their  concurrent  agreement  for  the  final  adjust- 
ment of  their  respective  liabilities  upon  them.  Still,  we  may 
say  that  it  seems  to  us,  after  a  cursory  examination  of  the  ac- 
counts, that  the  amount  of  defalcation  for  taxes  assessed  un- 
der the  act  of  July  1,  1862,  will  be  found  to  be  not  very  far 
from  the  sum  indorsed  by  the  sureties  as  being  due  on  the 
ten-thousand-dollar  bond.  But  inasmuch  as  all  the  authori- 
ties bearing  on  the  question  of  the  appropriation  of  payments 
have  been  cited,  and  the  question  itself  has  been  elaborately 
discussed,  and  as  the  counsel  for  the  complainant  have 
earnestly  contended  that  the  apportionment  of  the  defalca- 
tion between  the  two  bonds,  as  thereon  indorsed,  is  unjust  and 
contrary  to  the  settled  rules  of  law  respecting  the  appropria- 
tion of  payments,  it  is  perhaps  proper  that  we  should  state,  at 
least  briefly,  what  we  understand  to  be  the  present  state  of  the 
law  on  this  question. 

The  general  rules  upon  the  subject  are  these:  If  there  be 
several  debts  duo  from  a  person,  and  he  pays  money  to  his 
creditor,  the  debtor  has  a  right  to  appropriate  the  payment  to  ^ 
which  debt  he  pleases.     But  he  must  make  the  appropriation  . 
at  the  time  he  makes  the  payment;  and  he  cannot  make  itu 
afterward.    If  no  specific  appropriation  be  made  by  the  debtor 
at  the  time  of  payment,  then  the  right  of  appropriation  is  de- 
volved upon  the  creditor;  and  he  may  make  it  in  any  way  he 
may  think  proper,  and  at  any  time  before  an  account  is  set- 
tled between  them,  or  before  action  brought;  provided  that 
such  appropriation  is  not  manifestly  inequitable  in  respect  to 
third  persons.     It  is  true,  the  decisions  are  conflicting  as  to 
the  time  when  the  creditor  must  make  the  appropriation;  but 
the  rule  as  just  stated  may  now  be  considered  as  settled  by  the 
weight  of  authority,  both  in  England  and  in  this  country:. 


810  PicKERiNQ  V,  Day.  [Ddawarei 

Simeon  v.  Inghamj  2  Bam.  &  C.  65;  PhUpot  v.  Janesj  2  Ad.  & 
B.  41;  MiUa  y.  fWifcM,  5  Bing.  N.  C.  455;  Bosanquet  v.  TFmy, 
6  Taunt.  597;  Mayor  of  Alexandria  y.  Patton,  4  Cranch,  820; 
-PfcZcfa  y.  HoUand^  6  Id.  27;  Ston«  v.  Seymour,  15  Wend.  19; 
United  States  y.  <7bntf«,  7  How.  689.  If  no  appropriation  be 
made  by  either  party,  then  the  payment  must  be  applied  as 
the  law  directs.  Mr.  Justice  Story,  in  United  States  y.  Kirk- 
patrich,  9  Wheat.  737,  states  the  proposition  rather  differently. 
He  says:  "The  law  will  apply  the  payments  according  to  its 
own  notions  of  justice."  And  in  Cremsr  v.  Higgenaon,  1  Mason, 
823,  he  says  the  law  will  apply  the  payment  according  to  its 
own  notion  of  the  intrinsic  justice  and  equity  of  the  case. 
Another  rule  applicable  to  indefinite  payments  deduced  from 
the  case  of  Devaynes  y.  Noble,  1  Mer.  605,  known  as  Clayton^s 
Case,  which  was  decided  by  Sir  William  Grant  in  the  year 
1816,  is,  that  if  neither  party  makes  the  appropriation,  the 
law  will  apply  the  payment  to  the  discharge  of  the  seyeral 
items  of  the  account  in  the  order  of  their  priority,  the  first 
item  on  the  debit  side  of  the  account  being  the  item  dis- 
charged or  reduced  by  the  first  item  on  the  credit  side  of  it 
Now,  where  there  is  a  single  running  account  between  the 
same  parties,  in  which  third  persons  are  not  interested,  the 
application  of  this  rule  is  certainly  well  enough;  for  it  will 
apply  the  payment  according  to  the  justice  of  the  case.  Clay' 
ton's  Case  was  a  case  of  a  running  account  and  indefinite  pay- 
ments, and  the  rule  applies  to  just  such  cases. 

There  is  nothing  in  the  case  to  warrant  the  assumption  that 
Sir  William  Grant  intended  to  lay  it  down  as  an  inflexible 
rule,  applicable  alike  to  all  cases.  Moreoyer  the  case  itself 
did  not  necessitate  the  annunciation  of  such  a  rule.  There 
had  been  an  account  drawn  out  and  deliyered  to  Clayton 
showing  the  appropriation  of  the  payments,  to  which  he  made 
no  objection,  and  the  report  of  the  master  states  that  the 
silence  of  Clayton  after  the  receipt  of  his  banking  account, 
was  regarded  as  an  admission  of  its  correctness.  "Both 
debtor  and  creditor  must,  therefore,"  says  Sir  William  Grant, 
"be  considered  as  haying  concurred  in  the  appropriation." 
So  that,  it  is  apparent  from  the  case  that  the  appropriation 
had  really  been  made  by  the  parties  themselyes.  The  rule  in 
itself  is  sound  enough.  It  is  its  application  to  cases  neyer 
contemplated  by  Sir  William  Grant  that  is  objectionable. 
And  it  seems  clear  to  us  that  wheneyer  there  are  interyening 
equities  in  fayor  of  third  persons,  the  true  doctrine  is,  that  the 
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law  will  apply  the  payments  according  to  its  own  notion  of  the 
intrinsic  justice  and  equity  of  the  case.  We  have  said  that  the 
rule  in  Clayton^a  Case  is  not  an  inflexible  rule.  In  the  case 
of  Lysaght  v.  Walker^  5  Bligh  N.  S.  1,  decided  in  1831,  Lord 
Tenterden,  who  delivered  the  opinion  of  the  house  of  lords, 
declared  that  there  was  no  inflexible  rule  which  necessarily 
required  subsequent  payments  to  be  applied  in  payment  of 
the  first  item  of  the  account,  when  different  interests  were 
concerned.  In  Stone  v.  Seymour^  15  Wend.  33,  decided  in 
1835,  Chancellor  Walworth,  who  delivered  the  opinion  of  the 
court  of  errors,  declared  as  the  result  of  his  examination  of 
the  authorities  in  cases  of  indefinite  payments  '^  made  on  ac- 
count of  public  moneys  received  and  placed  in  general  account 
by  the  officers  of  the  treasury,  or  the  controller,  from  time  to 
time,  without  any  specific  appropriation  thereof,  and  the  ac- 
counts have  not  been  stated  and  settled  after  the  receipt  of 
such  payments,  and  where  no  intention  was  manifested  by 
the  debtor  as  to  the  application  of  the  money,  such  general 
payments  are  not  necessarily  to  be  applied  to  the  first  item  of 
charge  on  the  debit  side  of  the  account,  but  they  may  there- 
after be  appropriated  according  to  equity."  And  Senator 
Tracy  thought  that  an  inflexible  application  of  the  rule  would 
be  inconsistent  with  equity  and  reason.  In  the  case  of  the 
Postmaster'Oeneral  v.  NorvUj  1  Gilp.  125,  tried  in  the  year 
1829,  it  was  ruled  that  a  debtor  could  not  appropriate  a  pay- 
ment in  such  manner  as  to  affect  the  relative  liabilities  or 
rights  of  his  different  sureties  without  their  consent;  that 
where  a  public  officer  has  given  successive  official  bonds  with 
different  sureties,  moneys  received  subsequent  to  the  execu- 
tion of  the  latter  cannot,  before  it  is  discharged,  be  applied  to 
the  payment  of  the  former;  and  that  where  a  public  officer 
has  given  different  bonds  with  different  sureties,  his  payments 
must  be  so  appropriated  as  to  give  each  bond  credit  for  the 
money  respectively  due  and  collected,  and  paid  under  it. 
The  learned  Judge  Hopkinson,  who  tried  the  cause,  after 
stating  the  general  doctrine  of  the  appropriation  of  payments, 
proceeds  to  say:  "There  can  be  no  objection  to  this  doc- 
trine where  no  party  is  concerned  but  the  debtor  and  creditor. 
But  how  is  it  in  a  case  like  the  present?  Here  a  public 
officer,  in  the  receipt  of  public  money,  has  given  security  for 
the  faithful  performance  of  his  duties,  and  for  the  accounting 
for  and  payment  of  all  the  moneys  which  shall  come  to  his 
hands.    The  sureties  remain  for  several  years,  and  then  a 
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new  bond  with  new  Boreties  is  given,  at  which  time  there  is  a 
large  sum  of  money  actually  due  to  the  public,  and  for  which 
the  sureties  on  the  first  bond  were  liable,  that  is  to  say^, 
the  penalty  of  the  first  bond  was  actually  forfeited  and  the 
amount  of  the  defalcation  due  and  recoverable  from  the 
sureties  in  it.  Can  the  government,  for  whose  security  both 
bonds  were  given,  apply  the  money  collected  by  the  officer 
after  and  under  the  second  bond,  and  on  the  responsibility  of 
the  sureties  in  the  second  bond,  to  the  payment  or  credit  of 
the  balance  due  on  moneys  collected,  and  which  ought  to 
have  been  paid  under  the  first  bond?  Can  the  burden  actu- 
ally  resting  on  the  first  sureties — can  the  forfeiture  actually 
incurred  by  them — be  shifted  by  the  process  of  appropriation, 
without  the  consent  or  knowledge  of  the  second  sureties,  from 
the  shoulders  of  the  first  and  be  put  upon  the  second?  I  am 
of  opinion,  most  clearly,  that  it  cannot;  and  that  each  set  of 
sureties  must  answer  for  its  own  defaults,  and  is  entitled  to 
be  credited  with  its  own  payments.  If  authority  can  be  re- 
quired to  sustain  a  principle  of  such  obvious  justice,  it  will  be 
found  in  the  case  of  United  States  v.  January,  7  Cranch,  572." 
Following  this,  we  have,  in  the  year  1833,  the  case  of  United 
States  V.  EckJord^B  Ea^ra,  1  How.  261,  which  was  the  case  of  a 
public  officer,  who  had  given  different  official  bonds,  at  differ- 
ent times,  with  different  sets  of  sureties.  Mr.  Justice  McLean, 
who  delivered  the  opinion  of  the  court,  says:  "The  rule  as  to 
the  appropriation  of  payments  by  debtor  or  creditor  in  the 
ordinary  transactions  of  business  is  earnestly  relied  on  as  ap- 
plicable to  the  present  case.  And  all  the  leading  authorities 
on  the  subject  are  referred  to.  In  the  case  of  Devayne  v.  Nobis 
1  Mer.  606  {Clayt(yn?a  Case),  which  governs  the  application 
of  payments,  was  elaborately  considered.  But  the  applicabil- 
ity of  this  doctrine  is  not  admitted.  We  think  the  rule  estab- 
lished by  this  court  in  the  case  of  United  States  v.  Januaryy  7 
Cranch,  572,  is  the  true  one." 

Then  we  have  in  the  year  1849  the  case  of  Jones  v.  United 
States,  7  How.  688,  in  which  it  is  declared  by  the  court  that 
'^  in  instances  of  official  bonds  executed  by  the  principal  at 
different  times,  with  different  and  distinct  sets  of  soreties, 
this  court  has  settled  the  law  to  be,  that  the  responsibility  of 
the  separate  sets  of  sureties  must  have  reference  to  and  be 
limited  by  the  periods  for  which  they  respectively  undertake 
by  their  contract,  and  that  neither  the  misfeasance  nor  non- 
feasance of  the  principal,  nor  any  cause  of  responsibility  oc- 
curring within  the  period  for  which  one  set  of  sureties  have 
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undeHaken,  can  be  transferred  to  the  period  for  which  alone 
another  set  have  made  themselveB  answerable.  Such  is  the 
rule  established  in  the  cases  of  Umied  States  v.  January  and 
United  States  v.  Eckford's  Ex^rsJ'  We  shall  not  attempt  to 
reconcile  either  the  real  or  apparent  discrepancies  or  conflict 
in  the  decisions  on  this  subject.  We  consider  that  the  su- 
preme court  of  the  United  States,  in  the  cases  of  United  States 
V.  January^  United  States  v.  Eckford^s  ExWs^  and  Jon^s  v.  United 
States,  just  referred  to,  have  finally  settled  the  law  as  to  the 
appropriation  of  payments  where  different  sets  of  sureties  are 
concerned,  —  we  say  finally  settled  the  law,  because  whatever 
is  settled  right,  upon  just  principles,  should  be  held  to  be  set- 
tled forever.  We  fully  agree  with  the  chancellor  in  all  his 
conclusions,  and  therefore  are  of  opinion  that  his  decree  in 
this  case  should  be  affirmed  in  all  respects. 

Effxct  ufok  LiABiLrnEs  or  Su&KnES  xtfon  OnciAL  Bonds  of  legisla- 
tive acts  changing  or  enlarging  the  daties  and  liabilitiea  of  the  principaL 
This  subject  will  be  found  fully  treated  in  the  note  to  People  y.  VUa$^  93  Am. 
Dec  520. 

lilABILTTT  OV    StTRETT  IS  NOT    TO  BB    ExTBNDED    BETOND    TeRMS  OF    HIS 

Contract,  and  incidents  and  intendments  not  necessarily  dedncible  from  the 
language  employed  are  never  indulged:  Lipsconib  v.  PosUll,  77  Am.  Dec.  651, 
and  note  658;  Strawbridge  v.  Baltimore  etc  R.  JR.  Co,,  74  Id.  541,  and  note  545. 

SiTEETT  IS  NOT  DISCHARGED  BY    MeRB    PaSSIVBNESS  ON    PaRT  OF  CREDI- 
TOR, but  he  must  do  no  act  calculated  to  injure  the  surety  or  subject  him  to 
increased  risk:  Joknaon  y.  Planters'  Bank,  43  Am.  Dec.  4S0;  Sneed's  Ex*r  v. 
WkUe,  20  Id.  175;  Strawbridge  v.  BalUnwre  etc,  R,  R.  Co,,  74  Id.  541,  and 
note  545. 

Answer  Bxsponsivs  to  Bill  is  Conglusivb  as  Evidence  unless  over- 
come by  the  testimony  of  two  witnesses  or  its  equivalent:  Cassell  v.  Ross,  85 
Am.  Dec  270,  and  note  276;  Belford  v.  Craaie,  84  Id.  155,  and  note  162; 
Trwa  v.  JSmmoM^  81  Id.  326,  and  note  328. 

To  CoNSTxroTB  Fraudulent  Sufbessio  Veri,  there  mnst  be  a  snppres- 
lioii  of  fsets  which  one  parly  is  under  a  legal  or  equitable  obligation  to  oom- 
mnnicate,  and  in  respect  to  which  he  cannot  be  innocently  silent:  Juaan  ▼. 
ToiUmin,  44  Am.  Dec  448^  and  note  463. 

Legislativb  Intent  in  Construction  or  Statutes:  WelA  v.  Wadgworth^ 
79  Am.  Dec  236,  and  note  243;  Parkmnn  v.  StaU,  74  Id.  522,  and  note  534. 
Comiderations  of  public  policy,  though  not  usually  a  matter  for  judicial  cog* 
niisnoe,  may  be  regarded  in  cases  of  doubtful  interpretation:  ComUer  v.  Rob- 
erteon,  57  Id.  168.  And  a  statute  will  not  be  construed  so  as  to  work  publio 
misohief  unless  such  constraetion  is  required  by  clear,  unequivocal  words: 
Peopk  V.  Lambier,  47  Id.  273,  aad  note  279;  Rogers  v.  Brent,  60  Id.  422. 

KuLB  AS  TO  Afpuoation  07  PATMXNTS:  Porks  V.  Ingram,  55  Am.  Dec 
153,  and  note  159;  BmHh  v.  Iiojfd,  37  Id.  621.  Appropriation  of  payments 
made  by  an  officer  who  becomes  a  defaulter,  and  who  has  given  snooeesivo 
offieial  bonds  with  difiRsrent  sureties:  See  InhabUaiUa  t^BodfM  v.  Bhaimr,  79 
Id.592;and.note597;  iSfta^e  v.iSfmi^A,  72Id.  204,  andnoto207;  and  see  Cbiiii^ 
^  WapelhY.  Bighorn,  74  Id.  370,  and  note  374. 
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State  v.  Kirkb, 

[12  Florida,  278.] 

At  OcnofON  Law,  Conmra  had  No  Powxr  to  Admit  Attobhxtb  ob 
CouHSiLOBS  to  Pbactics.  All  parties  had  to  appear  in  person.  His- 
tory and  practice  as  to  appointment  and  admission  of  attorneys  stated. 

At  Common  Law,  Coubts  had  Power  to  Disbab  Attobnkts  aitbr  Ad- 
mission, when  guilty  of  such  conduct  as  would  justify  it.  The  power 
to  admit  is  one  thing,  and  the  power  to  disUar  another. 

Statutes  of  Florida  Rieoulatino  Admission  of  Attorneys  do  hot 
Affect  Power  of  Courts  to  Disbar  Them.  Such  a  power  is  inher- 
ent in  courts,  and  is  essential  to  the  maintenance  of  their  own  dignity, 
and  the  respectability  of  their  officers. 

County  Court  of  Florida  has  Power  to  Disbar  Attorney,  and  to 
Deny  Him  the  rights  of  an  officer  of  that  court;  but  its  judgment  ex- 
tends only  to  a  denial  of  an  attorney's  privileges  in  that  court.  It  does 
not  directly  affect  his  rights  in  other  courts. 

While  Authority  of  Courts  to  Disbar  Attorneys  should  Rbmatn 
Unimfairbd,  Protection  shoxtld  be  Given  Attorneys  against  a 
wrongful  ezerdse  of  this  power;  and  the  supreme  court  will  interpose 
when  the  inferior  court  hais  decided  erroneously  on  the  testimony,  and  a 
plain  case  of  wrong  and  injustice  is  brought  to  its  attention. 

Pbofer  Course  of  Prooeedino  to  have  Attorney  Disbarred  is  to 
Present  Charge  to  Court,  and  it  will  direct  a  rule  to  show  cause 
why  the  name  of  the  attorney  should  not  be  stricken  from  the  roll,  if  a 
case  proper  for  the  action  of  the  court  is  presented.  This  rule  is 
awarded,  served,  and  returned,  and  the  court  hears  and  determines  the 
matter  according  to  law. 

BaouLAR  Complaint  against  Attorney  ought  not  to  be  Bscbivxd 
AND  Acted  on  unless  Made  on  Oath;  and  the  charge  made  should 
be  specific  and  particular,  so  that  the  officer  may  be  aware  of  the  pre- 
cise nature  of  the  aoousation  he  is  to  meet. 

Mahdamus  is  not  Writ  of  Right,  but  Prebogativb  Writ,  which  may 
pfoperly  issue  upon  a  proper  oase  previously  shown  to  the  latisfiMtioa 
of  the  court. 

tl4 
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Grantino  ov  Whit  of  Mandamus  is  Matixb  to  bb  Bzxboisbd  with 

Sound  Discbxtion,  aad  it  may  be  ref  used  when  proper  to  do  eo. 
IIakdamus  should  not  bb  Denibd  whebb  thebb  is  RiGRTy  and  the  law 

has  established  no  specifio  remedy.    It  should  iBsue  to  present  a  failore 

of  jnstioe. 
Mandamus  cannot  bb  Usbd  to  Oontbol  Disorbtion  or  Conolubions  of 

Fact,  as  a  general  rale;  bat  some  cases  are  here  given  where  jnrisdio- 

tion  by  mandaimus  has  been  ezerdsed  to  control  discretion. 
Mandamus  mat  bb  Used  to  Control  Disorbtion  or  Inferior  Court  in 

striking  an  attorney's  name  from  its  rolls  where  that  discretion  was 

exercised  with  manifest  injustice. 
Gabbs  Showing  how-  Mandamus  >hab  been  Usbd  as  Wbtt  of  Rbstitu- 

TION. 

Mandamus  is  Affrofriatb  Remedy  to  Restore  Attorney  to  PRAonoB 
IN  Inferior  Court,  especially  where  no  appeal  or  writ  of  error  from 
the  order  .of  the  inferior  court  is  authorised  by  law. 

Mandamus  issued  at  the  instance  of  the  relator,  J.  D.  Wolfe, 
to  William  Kirke,  county  judge,  etc.  The  facts  are  stated  in 
the  opinion. 

A.  J.  Peeler^  for  the  relator. 

A,  C.  BlowUj  for  the  respondent. 

By  Court,  Westcott,  J.  This  case  arises  out  of  an  order 
of  the  county  court  of  Escambia  County,  striking  the  name  of 
J.  Dennis  Wolfe,  an  attorney  of  that  court,  from  its  roll  of 
attorneys,  and  depriving  him  of  the  rights  and  privileges  of  an 
attorney  of  that  court. 

Upon  the  filing  of  a  transcript  of  the  record  of  the  judgment 
of  the  county  court  containing  the  evidence  there  introduced, 
and  a  petition  praying  an  alternative  writ  of  mandamus^  this 
court,  after  inspection,  granted  the  prayer  of  the  petition,  and 
awarded  an  alternative  writ  of  mandamus  directed  to  the  judge 
of  the  county  court.  The  judge  of  the  county  court  has  made 
his  return  to  the  alternative  writ  in  the  words  following:  — 

"  That  he  claims  the  right,  as  judge  of  the  county  court  of 
Escambia  County,  upon  the  facts  .apparent  upon  the  record 
accompanying  the  petition  in  this  case,  to  disbar  the  said  J. 
Dennis  Wolfe  from  practicing  as  an  attorney  at  law  in  his 
court;  and  he  admits  that  he  has  caused  the  name  of  the  said 
Wolfe,  as  attorney  as  aforesaid,  to  be  stricken  from  the  roll  of 
attorneys  of  his  said  court,  as  stated  in  said  petition." 

To  this  return  a  demurrer  is  filed,  and  joinder  in  demurrer. 

The  grounds  of  the  demurrer  are  two:  — 

"  1.  That  the  respondent,  as  judge  of  the  county  court  of 
Bflcambia  County,  had  not  the  power  or  authority  by  law  to 
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disbar  the  relator,  or  to  strike  his  name  from  the  roll  of  at- 
torneys of  his  court,  or  to  refuse  him  the  rights  and  privileges 
of  an  attorney  therein." 

The  right  of  the  petitioner  to  practice  as  an  attorney  in  the 
county  court  is  not  derived  from  any  order  or  proceeding  in  that 
court.  The  law  regulating  the  subject  (Thompson's  Dig.  322, 
323)  provides:  ''  It  shall  be  the  duty  of  any  person  wishing  to 
obtain  a  license  to  practice  law  in  the  courts  of  this  state  to 
present  to  one  of  the  judges  of  the  circuit  court  satis&ctory 
evidence  of  good  moral  character,  and  that  he  is  twenty-one 
years  of  age;  whereupon  the  judge  shall  examine  into  the 
qualifications  of  the  applicant,  and  if  found  qualified  he  shall 
grant  him  a  license  to  practice  in  the  several  courts  of  this 
state." 

'^  No  person  shall  be  permitted  to  appear  as  an  attorney  and 
counselor  at  law  in  any  cause  in  the  courts  of  this  state  until 
he  shall  have  produced  to  the  court  in  which  he  proposes  to 
practice  a  license  signed  by  one  of  the  circuit  courts,  or  a  cer- 
tificate under  the  hand  and  seal  of  a  clerk  of  some  one  of  the 
circuit  courts  of  the  United  States,  of  his  having  been  ad- 
mitted to  practice  in  said  circuit  court;  which  license  or 
certificate  shall  be  entered  upon  the  minutes  of  the  court  in 
which  the  said  attorne^  wishes  to  practice,  and  the  original 
returned  by  the  clerk  to  said  attorney." 

It  will  be  thus  seen  that  the  right  to  practice  in  the  county 
court  results  from  the  grant  of  a  license  to  practice  in  the 
several  courts  of  this  state  by  a  judge  of  one  of  the  circuit 
courts  of  this  state;  and  that  upon  the  production  of  a 
license  so  signed  it  is  required  that  he  shall  be  permitted  to 
appear  as  an  attorney  and  counselor  at  law  in  any  of  the 
courts  of  this  state.  The  petitioner  having  been  so  admitted 
by  a  judge  of  the  circuit  court,  and  having  taken  the  neces- 
sary steps  to  become  entitled  to  practice  in  the  county  court, 
contends  that  there  is  no  power  in  the  county  court  to  prohibit 
him  from  practicing  in  that  court;  that  the  right  to  practice 
in  the  county  court  does  not  emanate  from  any  power  which 
it  has  over  the  admission  of  attorneys  is  plain;  that  the  judge 
of  the  county  court  has  no  authority  to  deny  admission  as  an 
attorney  of  that  court  to  one  who  exhibits  "  a  license  to  prac- 
tice in  the  several  courts  of  this  state  granted  in  conformity 
to  law  "  is  clear;  but  does  it  follow  that  because  the  admis- 
sion of  the  party  to  practice  does  not  result  from  any  exercise 
of  power  by  the  county  court,  that  after  such  adnuBsion  the 
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county  court  cannot,  after  due  process  of  law,  deny  the  party 
so  admitted  the  rights  of  an  attorney  of  that  court  for  good 
cause?  Does  not  the  grant  of  the  license  to  practice  in  the 
several  courts  by  the  circuit  court  operate  simply  to  entitle  him 
to  the  privilege  of  an  attorney  in  the  several  courts  without 
further  examination?  and  does  he  not,  after  such  admission, 
become  subject  to  be  denied  the  right  to  practice  before  that 
court?  These  questions  involve  an  inquiry  into  the  effect  of 
the  statute. 

What  was  the  law  independent  of  the  statute?  At  common 
law  the  courts  had  no  power  to  admit  attorneys  or  counselors, 
and  it  has  been  held  that  for  this  reason  this  is  a  power  not 
inherent  in  a  court,  and,  in  the  absence  of  constitutional  pro- 
visions, a  matter  for  regulation  by  the  legislative  department 
of  the  government.  It  cannot  be  claimed  as  a  part  of  the  in- 
herent power  of  courts,  or  as  resulting  necessarily  from  any 
power  which  they  have.  Indeed,  barristers  or  counselors  at  law 
in  England  were  never  even  appointed  by  the  courts,  but  were 
called  to  the  bar  by  the  Inns  of  Court,  which  were  associations 
not  vested  with  even  corporate  powers,  nor  could  the  courts 
control  the  discretion  of  the  Inns  of  Court  as  to  whom  they 
would  call.  In  England  the  power  of  the  courts  to  appoint 
attorneys  has  been  from  time  to  time  regulated  by  statute. 
There  were  some  acts  anterior  to  that  date,  but  the  act  which 
gave  shape  to  the  matter,  and  became  a  model,  was  the  act  of 
4  Henry  IV.,  chapter  18,  which,  among  other  things,  provided 
''that  all  attorneys  should  be  examined  by  the  justices,  and 
by  their  discretion  their  names  shall  be  put  upon  the  roll," 
and  the  matter  has  been  further  controlled  and  regulated  by 
subsequent  statutes:  3  Jac.  I.,  c.  7;  6  &  7  Vict.,  c.  73;  20 
&  21  Vict,  c.  77. 

In  some  of  the  American  colonies  the  power  of  appointing 
attorneys  was  exercised  by  the  governor  of  the  colony,  who 
usually  took  advice  from  the  chief  justice  of  the  supreme 
court. 

Before  the  statutes  above  mentioned,  which  regulated  the 
subject  and  gave  the  courts  the  power  to  examine  and  admit 
attorneys,  the  courts  would  not  suffer  suitors  to  have  an  attor- 
ney, because  the  words  of  the  writ  were  to  command  the  de- 
fendant to  appear,  and  that  was  always  taken  to  be  in  proper 
person.  At  common  law  all  parlies  had  to  appear  in  person. 
Attorneys,  anterior  to  the  statutes,  could  only  be  had  by  those 
who  had  permission  of  the  king,  and  such  attorneys  were 


318  State  v.  Kibkb.  [Florida, 

simply  attorneys  in  fact.  It  was  the  custom  of  the  king  to 
direct  his  writs  to  the  judges,  commanding  them  to  receive 
such  persons  by  their  attorney,  and  the  judges  were  bound  so 
to  do:  Pitzh.  Abr.  59. 

In  New  York,  by  statute,  persons  upon  whom  the  degree  of 
bachelor  of  laws  has  been  conferred  by  the  law  school  of 
Columbia  College  are  entitled,  without  any  further  examina- 
tion, to  be  admitted  to  practice  in  the  courts  of  that  state,  and 
the  court  of  appeals  has  compelled  the  supreme  court,  against 
its  will,  to  admit  them.  Selden,  J.,  in  delivering  the  opinion 
of  the  court  in  the  Matter  of  the  Application  of  Henry  W.  Cooper, 
22  N.  Y.  81,  where  this  question  arose,  says:  ''So  far  as  I  can 
see,  admission  may  as  well  have  been  by  the  governor,  the 
attorney-general,  or  any  other  public  functionary,  as  by  the 
courts.  It  is  a  question  of  mere  legislative  discretion."  At 
common  law,  the  courts,  except  certain  inferior  courts  where 
such  custom  prevailed,  had  thus  no  power  over  the  subject  of 
admission  of  attorneys,  and  the  statute  of  this  state,  unless 
the  English  statutes  upon  the  subject  were  in  force,  was  neces- 
sary in  order  that  attorneys  might  be  admitted  to  practice  in 
the  courts;  for,  in  the  absence  of  statutory  regulations,  the 
common-law  rule  that  all  parties  should  appear  in  person 
would  have  been  operative.  In  the  construction  of  statutes  of 
Chis  kind  the  rule  is  simple.  We  first  find  "how  the  common 
law  stood  at  the  making  of  the  act."  From  that  we  ascertain 
what  the  mischief  was  for  which  the  common  law  did  not  pro- 
vide. This  being  done,  the  statute  we  are  construing  gives  us 
the  remedy,  ''and  it  is  the  business  of  the  judges  so  to  construe 
the  act  as  to  suppress  the  mischief  and  advance  the  remedy": 
Co.  Lit.  11,  42;  I'Bla.  Com.  87. 

We  are  of  opinion  that  the  mischief  here  was  the  want  of 
common-law  power  in  the  courts  to  admit  attorneys,  and  that 
the  legislature,  in  the  exercise  of  a  power  which  it  possessed 
beyond  question,  proposed  by  this  act  to  place  the  control  of 
the  subject  of  admission  in  the  courts;  that  the  circuit  courts, 
being  courts  of  general  jurisdiction,  this  power  was  vested  in 
them.  There  is  nothing  in  the  language  of  the  act,  or  in  the 
common-law  evil  that  it  was  to  remedy,  which  in  any  manner 
justifies  the  idea  that  its  purpose  or  efiect  was  to  do  anything 
more  than  to  provide  a  power  in  the  circuit  courts  to  "grant 
licenses  to  practice  law,"  upon  the  exhibition  of  which,  signed 
by  one  of  the  judges,  it  should  be  recorded  by  the  other  court 
upon  its  minutes,  etc. 
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The  statute  of  Westminster  1,  3  Edw.  I.,  c.  29,  which  was 
before  there  was  any  recognized  class  of  practitioners  as  at- 
torneys, provided  "that  if  any  sergeant,  counter,  or  other,  do 
any  matter  of  deceit  or  collusion  in  the  king's  court,  or  con- 
sent to  it,  to  deceive  or  entrap  the  court  or  one  of  the  parties^ 
he  shall  be  no  itoore  heard  in  the  court  to  plead  for  any  one." 
Lord  Coke  says  these  practices  ''were  against  the  common 
law,  and  therefore  this  act  was  made  in  affirmance  of  the  com- 
mon law":  2  Inst.  213,  214. 

And  it  is  clear  that  even  counselors  who  were  neither 
officers  of  any  court  nor  invested  with  any  judicial  office,  but 
barely  practiced  as  counselors,  were  subject  to  be  controlled 
by  this  power  of  the  courts:  2  Reeves's  Hist.  126;  1  Hawk. 
P.  C,  c.  27,  p.  461;  Rex  v.  Wheeler,  3  Burr.  1256. 

The  power  to  punish  as  well  by  imprisonment  as  by  pro- 
hibiting parties  from  practicing,  was  a  power  incident  to 
courts,  existed  before  there  was  any  recognized  class  of  at- 
torneys, and  when  in  fact  no  roll  of  attorneys  existed,. for  the 
first  roll  was  introduced  by  4  Hen.  IV.,  c.  18. 

That  courts  have  had  and  exercised  a  summary  jurisdiction 
of  this  character  over  their  attorneys,  cases  from  the  earliest 
period  to  the  present  time  establish:  Williamson,  Meggison,  and 
Beaumont,  4  Moore,  171;  Summersett  v.  Adamson,  7  Id.  376; 
1  Hawk.  P.  C.  369;  Smith  v.  Tennessee,  1  Yerg.  238;  Turpin  v. 
Eagle  Creek  Co,,  48  Ind.  49. 

Justice  Nelson,  in  the  very  recent  case  of  Ex  parte  Bradley, 
7  Wall.  364,  says:  "  We  do  not  doubt  the  power  of  the  court  to 
punish  attorneys  for  misbehavior  in  the  practice  of  the  profes- 
sion. This  power  has  been  exercised  and  recognized  ever  since 
the  organization  of  courts."  This  was  said  in  reference  to  the 
disbarring  of  an  attorney,  the  matter  then  under  investigation. 
The  right  of  the  courts  to  exercise  this  power  existed  before 
they  controlled  the  subject  of  admission.  One  was  a  com- 
mon-law power,  the  other  a  power  derived  from  statute.  The 
rule  applicable  to  the  construction  of  statutes  is,  that  an 
act  in  derogation  of  the  common  law  is  to  be  construed 
strictly.  In  this  case,  however,  we  do  not  think  that  the 
statute  has  anything  to  do  with  the  power  of  the  courts  over 
an  attorney  after  he  has  been  admitted.  It  does  not  propose 
to  affect  it,  and  no  principle  of  construction  need  be  invoked. 
It  was  urged  at  bar  that  the  county  court  was  not  such  a 
court  as  possessed  this  power,  and  that  to  admit  its  power  to 
this  extent  is  to  admit  its  power  to  control  the  circuit  and 
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supreme  courts  in  the  matter.  Each  court  possesses  this 
power  as  a  necessary  incident  to  its  organization.  The  connty 
court  having  disbarred  an  attorney  does  not  affect  his  right 
to  practice  in  the  other  courts;  and  if  he  has  been  admitted 
in  the  county  and  supreme  courts,  and  has  becotne  entitled  to 
the  rights  of  an  officer  there,  the  action  of  the  circuit  court 
can  only  affect  his  right  to  practice  in  that  court;  because 
the  power  to  admit  is  one  thing,  and  the  power  to  disbar 
another.  The  one  is  confined  to  the  circuit  courts,  the  other 
is  poBsessed  by  the  county  and  supreme  and  circuit  courts. 

The  case  of  People  y.  Justices^  1  Johns.  Cas.  183,  cited  by 
petitioner,  was  in  an  inferior  court,  and  the  court  of  errors  in 
New  York,  in  reviewing  the  deoision  of  the  court  of  common 
pleas,  say:  "  By  the  constitution  of  this  state,  the  power  of 
appointing  attorneys  was  transferred  to  the  respective  courts. 
The  constitution  did  no  more,  however,  than  to  transfer  or 
vest  in  the  courts  the  power  of  appointment  which  had  before 
been  possessed  by  the  governor  of  the  colony.  The  expres- 
sion, '  that  they  should  be  governed  by  the  rules  and  orders 
of  the  court,'  gives  no  additional  authority  over  them;  and 
they  would  have  been  equally  subject  to  those  rules  and 
orders  if  the  constitution  had  been  silent  in  this  respect." 
The  court  further  say  that  it  takes  jurisdiction  of  the  case 
upon  the  ground  that  it  has  '^  the  power  of  correcting  any 
abuse  or  injustice  of  inferior  courts  towards  their  officers." 

The  fact  that  a  removal  by  the  court  of  common  pleas, 
under  the  statutes  of  New  York,  would  have  operated  to  pre- 
vent his  admission  to  practice  in  the  supreme  court  was  one 
of  the  matters  which  the  court  urged  as  a  reason  for  its  exer- 
cise of  its  general  superintending  power;  but  the  court  does 
not  pustain  the  idea  that  a  removal  by  the  common  pleas 
would  operate  to  remove  from  the  other  courts.  The  statute 
would  not  permit  any  other  state  court  to  admit  the  party  to 
practice  if  another  state  court  had,  before  his  application,  dis- 
barred him. 

In  People  v.  Turner^  1  Cal.  190  [62  Am.  Dec.  205],  the  ap- 
plication was  for  an  alternative  writ  of  mandamusy  and  the 
matter  appears  to  have  received  but  little  attention.  The 
court  in  this  case  say:  ''The  proceedings  in  the  court  below 
are  irregular;  and  inasmuch  as  the  relators  have  received 
from  this  court  a  license  to  practice  as  attornoys  at  law  in  the 
supreme  court,  and  by  the  rules  of  court  utb  authorised  by 
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virtue  thereof  to  practice  in  all  the  conrts  of  this  state,  we  are 
called  upon  to  afford  relief." 

As  we  understand  the  opinion,  the  'irregularity"  in  the 
proceedings  was  the  ground  of  their  interference,  and  not  the 
opinion  that  the  action  of  the  court  below  could  directly  affect 
the  standing  of  the  attorney  in  the  supreme  court.  As  to  this 
point,  the  supremo  court  of  California  bases  its  views  upon  the 
single  authority  in  1  Johnson's  Cases,  which  we  have  before 
commented  upon,  and  which  we  have  seen  lays  down  the  rule 
to  be,  that  the  court  of  common  pleas  in  New  York,  though  an 
inferior  court,  possessed,  independent  of  statutory  authority, 
the  power  to  disbar. 

Whether  the  county  court  is  an  inferior  court  of  limited 
jurisdiction,  within  the  meaning  of  the  authorities  upon  that 
subject,  we  do  not  determine.  It  may  be  remarked,  how- 
ever, that  it  is  by  statute  declared  a  court  of  record,  with  gen- 
eral powers  to  carry  out  its  jurisdiction;  that  its  system  of 
pleading  and  practice,  in  other  than  probate  and  criminal 
matters,  is  similar  to  that  of  the  circuit  court,  and  that  under 
the  constitution  it  has  a  considerable  jurisdiction. 

We  have  found  no  authority  which  would  sustain  the  posi- 
tion that  a  court  with  the  jurisdiction  and  power  of  the  county 
court  did  not  possess  this  power,  and  none  has  been  cited  at 
bar. 

We  are  of  the  opinion  that  there  is  no  want  of  power  in  the 
county  court,  in  a  proper  case,  and  upon  proper  proceedings, 
to  disbar  one  of  its  attorneys. 

It  remains  to  consider  the  second  ground  of  demurrer,  which 
is, ''  that  the  record  which  accompanies  relator's  petition,  upon 
which  respondent  relies  in  his  return  as  justification  for  the 
disbarment  of  the  relator,  shows  no  sufficient  cause  in  law  or 
in  fact  for  disbarring  the  relator  or  striking  his  name  from  the 
roll  of  attorneys  of  the  county  court  of  Escambia  County,  or 
refusing  him  the  rights  and  privileges  of  an  attorney  at  law 
thereon." 

We  do  not  doubt  our  power  to  exercise  control  over  inferior 
courts  in  matters  of  this  character  in  certain  cases,  nor  that 
the  manner  of  proceeding  in  this  case  is  correctly  conceived: 
People  V.  JvMieeSy  1  Johns.  Cas.  181;  Ex  parte  Burr^  9  Wheat. 
630;  Tapping  on  Mandamus,  14,  45;  HureVe  Casej  1  Lev.  75; 
Leigh'e  Case,  3  Mod.  335;  Whit^e  Case,  6  Id.  18;  4  Bac.  Abr. 
601;  lee  V.  Oxenden,  3  Salk.  230;  2  Tomlin's  Law  Diet  514; 
Ex  pane  Bradley,  7  Wall.'  364. 

AM.  DM.  VOU  XCV-2I 
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In  some  of  the  states  the  remedy  has  been  by  appeal  from 
the  judgment  of  the  court  below  (see  these  cases  reviewed  in 
In  re  Application  of  Henry  W.  Cooper,  22  N.  Y.  68),  but  we 
think  that  the  question  is  settled  by  the  late  decision  of  the 
supreme  court  of  the  United  States,  in  the  case  of  Ex  parte 
Bradley,  eupra,  where  mandamiAS  was  adopted  and  sustained. 
Say  the  court,  in  Ex  parte  Bradley,  eupra:  ''  This  writ  is  appli- 
cable only  in  the  supervision  of  the  proceedings  of  inferior 
courts,  in  cases  where  there  is  a  legal  right  without  any  exist- 
ing legal  remedy.  It  is  upon  this  ground  that  the  remedy  has 
been  applied  from  an  early  day, — indeed,  since  the  organization 
of  courts  and  admission  of  attorneys  to  practice  therein  down 
to  the  present  time, — to  correct  the  abuses  of  inferior  courts  in 
summary  proceedings  against  their  officers,  and  especially 
against  the  attorneys  and  counselors  of  the  courts.  The 
order  disbarring  them,  or  subjecting  them  to  fine  and  im- 
prisonment, is  not  reviewable  by  writ  of  error,  it  not  being  a 
judgment  in  the  sense  of  the  law  for  which  this  writ  will  lie. 
Without,  therefore,  the  use  of  the  writ  of  mandamus,  however 
flagrant  the  wrong  committed  against  these  officers,  they 
would  be  destitute  of  any  redress.  The  attorney  or  coun- 
selor disbarred  from  caprice,  prejudice,  or  passion,  and  thus 
suddenly  deprived  of  the  only  means  of  an  honorable  sup- 
port of  himself  and  family,  upon  the  contrary  doctrine  con- 
tended for,  would  be  utterly  remediless."  Nor  have  inferior 
courts  an  unlimited  discretion  in  such  matters,  for  if  it  be 
exercised  with  manifest  injustice  there  is  a  remedy:  Tapping 
on  Mandamus,  14. 

It  must  be  a  sound  discretion  and  according  to  law:  Ex 
parte  Secowbe,  19  How.  13;  Ex  parte  Burr,  9  Wheat  530;  Ex 
parte  Bradley,  7  Wall.  364. 

In  the  cases  of  Ex  parte  Secombe  and  Ex  parte  Bradley, 
eupra,  there  is  apparently  a  conflict  in  the  views  of  the  court 

In  Ex  parte  Bradley,  eupra,  the  court  say:  "The  order  dis- 
barring them  [attorneys],  or  subjecting  them  to  fine  and  im- 
prisonment, is  not  reviewable  by  writ  of  error."  In  Ex  parte 
Secowbe,  supra,  the  court,  when  reviewing  an  order  of  similar 
character,  say:  "It  is  not  necessary  to  inquire  whether  this 
decision  of  the  territorial  court  can  bo  reviewed  here  in  any 
other  form  of  proceeding.  But  the  court  are  of  opinion  that 
he  is  not  eniitled  to  a  remedy  by  mandamus.  Undoubtedly, 
the  judgment  of  an  inferior  court  may  be  reversed  in  a  supe- 
rior one  which  possesses  appellate  power  over  it,  and  a  man- 
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date  may  be  issued  commanding  it  to  carry  into  execution  the 
judgment  of  the  appellate  tribunal.  But  it  cannot  be  reviewed 
and  reversed  in  this  form  of  proceeding,  however  erroneous  it 
may  be  or  supposed  to  be." 

Again,  in  Ex  parte  Secomhe^  supra  ^  which  was  a  case  in 
which  the  attorney  was  disbarred  for  what  was  alleged  to  be  a 
contempt  in  open  court,  without  notice  or  hearing,  and  during 
his  absence,  the  court  say:  "These  principles  [those  above 
stated  denying  the  remedy  by  mandamvs]  apply  with  equal 
force  to  the  proceedings  adopted  by  the  court  in  making  the 
removal;  that  is  to  say,  that  mandamus  is  not  the  remedy  to 
correct  and  set  aside  such  irregularity,  or  to  relieve  the  attor- 
ney from  its  consequences  ";  while  in  the  very  recent  case  of 
Ex  parte  Bradley^  supra,  it  is  said:  "The  proceeding  is  ad- 
mitted to  be  the  recognized  remedy  when  the  case  is  outside 
of  the  exercise  of  this  discretion  ";  that  is,  as  we  understand 
ity  a  sound  discretion;  "and  is  one  of  irregularity  or  against 
law,  or  of  flagrant  injustice,  or  without  jurisdiction."  Chief 
Justice  Taney,  in  Ex  parte  Secombe,  supra^  speaking  of  the  ex- 
ercise of  discretion,  says:  "  The  power,  however,  is  not  an  arbi- 
trary and  despotic  one,  to  be  exercised  at  the  pleasure  of  the 
court,  or  from  passion,  prejudice,  or  personal  hostility;  but  it 
is  the  duty  of  the  court  to  exercise  and  regulate  it  by  a  sound 
and  just  judicial  discretion,  whereby  the  rights  and  indepen- 
dence of  the  bar  may  be  as  scrupulously  guarded  and  main- 
tained by  the  court  as  the  rights  and  dignity  of  the  court 
itself." 

From  a  review  of  the  English  and  American  cases  on  this 
subject,  we  are  of  opinion  that  if  the  evidence  in  this  case  dis- 
closes that  gross  injustice  or  wrong  has  been  done,  this  is  the 
only  remedy,  and  it  should  be  administered.  The  matter 
charged  here  is  not  for  any  contempt  in  the  presence  of  the 
court,  nor  is  there  any  fine  or  sentence  of  imprisonment  result- 
ing from  contempt. 

Under  the  constitution  of  this  state,  the  power  of  this  court 
with  reference  to  inferior  tribunals  is  much  like  that  of  the 
court  of  king's  bench  in  England:  Betts  v, ^Turner j  2  Gaines 
Cas.  309;  State  of  Florida  ex  rel,  Attomey-Oeneral  v.  Oleasoriy 
12  Fla.  190. 

Its  jurisdiction  is  more  extensive  than  that  of  the  supreme 
court  of  the  United  States  in  respect  to  writs  of  this  char- 
acter. In  the  supreme  court  of  the  United  States  they  can 
be  used  only  as  incidents  to  appellate  jurisdiction.     Here 
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they  are  writs  which  appertain  to  the  original  jurisdiction  of 
this  court,  and  they  can  be  made  available  when  they  are  the 
proper  remedies. 

''  Writs  of  mandamus  are  granted  in  England  to  restore 
officers  in  corporations,  colleges,  etc.,  unjustly  turned  out, 
and  freemen  wrongfully  disfranchised  ":  2  TomUn's  Law  Diet. 
372. 

It  is  also  the  remedy  '^  to  restore  an  attorney  in  an  inferior 
court,  for  the  office  of  an  attorney  is  necessary  to  the  admin- 
istration of  justice,  and  is  of  a  public  concern  ":  HursVs  Case^ 
1  Lev.  75;  Leigh's  Case,  3  Mod.  333;  WkiU's  Case,  6  Id.  18; 
80,  to  restore  a  school-master:  Parkinson's  Ccue^  Comb.  144;  so, 
to  restore  one  to  the  stewardship  of  a  court:  Stamp's  Case,  2 
Lev.  18;  so,  to  restore  a  clerk  of  the  peace:  Rex  v.  Owen,  Comb. 
317;  so,  to  restore  the  register  of  a  bishop's  court:  Anonymcms, 
Id.  264. 

If  it  be  true,  as  held  by  the  supreme  court  of  the  United 
States,  that  a  writ  of  error  does  not  lie  to  an  order  disbarring 
an  attorney,  then  to  deny  the  remedy  by  mandamus  is  tr 
make  the  office  of  an  attorney  one  entirely  dependent  upot 
the  pleasure  of  inferior  courts;  for  if  a  writ  of  error  cannot  be 
prosecuted  in  that  court,  it  cannot  be  under  our  statute  here. 
We  have  been  able  to  find  no  case  in  which  the  broad  propo- 
sition that  an  inferior  court  can,  though  it  conform  to  the 
proper  rules  of  practice,  without  cause  disbar  an  attorney, 
and  there  is  no  remedy,  is  sustained.  And  if  there  is  no 
remedy  by  writ  of  error  (under  the  statute),  a  refusal  here  to 
grant  relief,  if  it  be  a  case  of  hardship  and  plain  wrong,  upon 
the  testimony,  would  be  to  establish,  without  any  controlling 
precedent  in  point,  a  rule  both  iniquitous  and  unjust  in  the 
extreme,  making  a  large  and  most  respectable  class  of  per- 
sons, who  have  given  their  lives  to  their  profession,  subject  to 
be  deprived  of  a  right  in  this  state  conferred  by  statute,  a^  the 
pleasure  of  inferior  courts,  from  "  passion,  prejudice,  or  per- 
sonal hostility,"  without  any  means  of  redress. 

An  attorney's  rights  in  the  county  court  result,  in  this  state, 
from  statute.  When  admitted  as  an  officer  of  the  court,  the 
rights  and  the  incidents  to  his  position  are  not  held  durante 
bene  placito.  He  cannot  be  said  to  hold  his  rights,  privileges, 
or  franchises  at  the  absolute  will  and  pleasure  of  each  court  in 
which  the  statute  authorizes  him  to  practice.  Under  the  laws 
of  New  York,  the  possession  by  a  graduate  of  the  law  school 
of  Columbia  College  of  a  diploma  conferring  the  degree  of 
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Bachelor  of  Laws,  entitled  a  party,  being  of  proper  age,  to  ad- 
mission to  practice.  H.  W.  Cooper  presented  this  evidence  of 
his  qualifications,  which  gave  him  under  the  statute  a  right 
of  admission,  and  it  was  denied  by  the'  supreme  court.  An 
appeal  was  taken  to  the  court  of  appeals.  Chief  Justice  Corn- 
stock  and  justices  Denio  and  Wright  held  that  an  appeal  could 
not  be  taken  from  such  an  order,  and  Selden,  who  delivered 
the  opinion  of  the  court  (the  chief  justice  and  justices  Denio 
and  Wright  dissenting),  sustained  the  appeal  only  on  the 
ground  that  the  statute  regulating  appeals  gave  the  court  of 
appeals  "jurisdiction  to  review  every  actual  determination  in 
a  final  order  affecting  a  substantial  right  made  in  a  special 
procoeding";  the  court  holding  that  it  was  a  special  proceed- 
ing. We  have  no  similar  statute  here,  and  it  not  clearly  seen 
how  this  order  or  judgment  could  be  brought  here  or  to  the 
circuit  court  by  appeal  or  writ  of  error  under  our  constitu- 
tion and  laws.  See  also  Hardin  Co.  Ct  v.  Hardin^  1  Peck. 
292. 

One  of  the  offices  of  a  mandamus^  which  is  founded  upon 
Magna  Charta,  is  to  restrain  excesses  of  inferior  tribunals, 
and  it  is  issued  to  inferior  courts  to  enforce  the  due  exercise 
of  those  judicial  or  ministerial  powers  with  which  they  are  in- 
vested. It  is  in  its  nature  a  writ  of  restitution:  3  Bla.  Com. 
Ill,  265;  Tapping  on  Mandamus,  105,  6,  199;  Bac.  Abr.,  tit» 
Mandamus,  D,  p.  273,  E,  p.  278;  3  Stephens's  Nisi  Prius,  2292; 
Ex  parte  CranCy  5  Pet.  190;  Love  v.  Simma^  9  Wheat.  521;  Ex 
parte  Bradley,  7  Wall.  364. 

In  Rex  V.  Barker,  3  Burr.  1265,  Lord  Mansfield  said:  "Where 
there  is  a  right  to  execute  an  office  or  exercise  a  franchise,  and 
a  person  is  dispossessed  of  such  right,  and  has  no  other  specific 
legal  remedy,  this  court  ought  to  assist  by  mandamus  upon 
reasons  of  justice,  as  the  writ  expresses, — Nos,  A.  B.,  dehitam 
ei  festinam  juatitiam  *  in  hac  parte  fieri  volentes  ut  est  juatum^ 
and  upon  reasons  of  public  policy  to  preserve  peace,  order^ 
and  good  government.  A  mandamus  is  a  prerogative  writ^ 
to  the  aid  of  which  the  subject  is  entitled  upon  a  proper  case 
previously  shown  to  the  satisfaction  of  the  court.  It  was  in- 
troduced to  prevent  disorder  from  a  failure  of  justice.  There- 
fore it  ought  to  be  used  upon  all  occasions  where  the  law 
has  established  no  specific  remedy,  and  where  in  justice  and 
good  government  there  ought  to  be  one.  The  value  of  the 
matter  or  the  degree  of  its  importance  to  the  public  policy  is 
not  scrupulously  weighed.    If  there  be  a  right,  and  no  other 
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specific  remedy,  this  should  not  be  denied.  Writs  of  mandor 
mu8  have  been  granted  to  restore  an  attorney  to  practice  in  an 
inferior  courtJ^  (The  italics  in  the  last  sentence  are  made  by 
this  court.) 

In  People  v.  Superior  Court,  5  Wend.  114,  speaking  of  the 
jurisdiction,  the  court  say:  ''  The  jurisdiction  of  this  court 
by  mandamus  is  one  of  immense  importance  and  extent.  It 
extends  to  all  inferior  courts  and  tribunals  ";  and  in  speaking 
of  controlling  their  discretion,  it  is  said:  ''  The  security  of  the 
citizen  is  essentially  increased  whenever  the  territory  of  un- 
defined discretion  is  circumscribed  by  the  establishment  of 
well-defined  and  clear  principles." 

The  supreme  court  of  Massachusetts  in  1851,  Jennings  v. 
Fishery  7  Gush.  239,  when  in  argument  it  was  insisted  that  the 
writ  could  not  be  claimed  as  a  right,  said:  ^'The  application 
is  to  the  discretion  of  the  court;  but  this  is  not  an  arbitrary  dis- 
cretion; it  is  a  judicial  discretion;  and  when  there  is  a  right, 
and  the  law  has  established  no  specific  remedy,  this  writ  should 
not  be  denied.  This  writ  was  granted  only  to  prevent  a  fail- 
ure of  justice,  and  is  no  doubt  more  freely  and  frequently 
granted  at  the  present  time  than  it  was  formerly." 

The  court,  in  Ex  parte  Fleming y  4  Hill,  583,  say:  "The 
mandamus  is  a  prerogative  writ,  which  we  have  power  to  issue 
or  withhold,  according  to  our  discretion." 

In  this  state,  the  right  of  an  attorney  to  practice  in  the 
county  court  is  a  legal  right  resulting  from  statute.  "His 
office  of  an  attorney  is  necessary  to  the  administration  of  jus- 
tice, and  is  of  public  concern,"  as  was  remarked  in  Whitens 
CasSy  6  Mod.  18;  and  when  "  dispossessed  of  such  right,  has 
no  other  specific  legal  remedy  "  but  mandamus;  and  if  even 
upon  the  facts  alone  a  case  of  plain  wrong  is  presented,  we 
will  correct  it  when  the  act  is  by  an  inferior  court.  There  is 
no  case  which,  while  denying  a  remedy  by  writ  of  error,  also 
denies  a  remedy  by  mandamus;  and  there  is  no  good  reason 
why  the  discretion  of  inferior  courts  in  respect  to  their  officers 
should  not  be  controlled  in  matters  of  this  kind. 

While,  as  a  general  rule,  a  discretion  will  not  be  controlled 
by  mandamuSy  yet  it  is  going  too  far  to  say,  as  many  of  the 
courts  have  without  full  examination,  that  there  have  not  been 
able  courts,  both  in  England  and  the  United  States,  that  have 
done  so,  in  oases  where  there  is  much  less  reason  for  exercis- 
ing this  power  than  in  cases  of  this  kind,  where  often  the 
discretion  would  be  made  the  vehicle  for  the  satisfaction  of 
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personal  ill  feeling,  though  we  do  not  intend  to  say  that  Bitch 
was  the  case  here. 

Lord  EUenborough,  chief  justice,  in  King  v.  Justices  of 
Wiltshire,  10  East,  406,  A.  D.  1808,  said:  ''The  magistrates 
certainly  had  a  discretion  to  exercise  with  respect  to  what  was 
reasonable  time  for  giving  the  notice  of  appeal;  and  we  think 
that  in  this  case  they  have  not  exercised  that  discretion  in  a 
way  that  we  ought  to  give  effect  to,  but  that  we  ought  to  in- 
terfere and  correct  it";  a^d  a  peremptory  mandamus  was 
awarded,  directing  them  to  enter  continuances.  In  Rex  v. 
Commissioners  of  the  Flockwood  Enclosure,  2  Chit.  325,  A.  D. 
1819,  it  was  held  that  "  in  a  motion  for  mandamus  the  court 
will  not  grant  the  writ  where  discretion  was  given  to  the  com- 
missioners, and  no  ground  be  shown  that  they  have  done  it 
wrongfully." 

The  purpose  of  the  motion  was  to  effect  an  exchange  of 
lands,  which  was  a  matter  of  discretion  with  the  commis- 
sioners, and  the  chief  justice  took  particular  notice  of  the  fact 
that  equality  of  interest  or  value  was  not  shown. 

In  King  v.  Justices  of  Lancashire,  7  Dowl.  &  R.  692,  where 
an  appeal  against  an  order  of  removal  was  dismissed  on  the 
ground  that  the  appellant  had  not  given  the  notice  required 
by  the  rules  of  the  justices,  the  court,  thinking  it  reasonable 
that  the  appeal  should  be  heard,  granted  a  jnandamus  to  the 
justices  to  enter  continuances,  and  hear  the  appeal:  See  also 
Ex  parte  Becke,  3  Barn.  &  Adol.  704;  King  v.  Justices  of  Mon^ 
vunithshire,  3  Dowl.  310,  311. 

Tapping  on  Mandamus,  the  ablest  elementary  writer  on  the 
subject,  states  the  rule  to  be,  "that  the  court  will  not  interfere 
with  the  discretion  of  an  inferior  jurisdiction  when  it  is  exer- 
cised in  accordance  with  reasonable  rules  of  practice.  It  must, 
however,  be  clearly  understood,  that  although  there  may  be  a 
discretionary  power,  yet  if  it  be  exercised  with  manifest  injus- 
tice, the  court  is  not  precluded  from  commanding  its  due  ex- 
ercise, the  jurisdiction  under  such  circumstances  being  clearly 
established":  Tapping  on  Mandamus,  14, 199;  Ex  parte  Becke^ 
3  Barn.  &  Adol.  704;  King  v.  Justices,  10  East,  404;  King  v. 
Justices,  7  Barn.  &  C.  692;  3  Bla.  Com.  265. 

Taking  the  state  of  New  York  as  an  illustration  of  the  prac- 
tice and  views  of  the  American  courts,  we  find  in  Blunt  v. 
Greenwood,  1  Cow.  15,  it  was  insisted  by  the  attorney  that  the 
granting  a  rule  to  set  aside  a  fieri  facias  was  matter  of  dis* 
cretion,  and  having  been  passed  upon,  could  not  be  opened. 
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The  court  of  errors  directed  the  inferior  court,  upon  manda- 
mu8f  to  vacate  and  set  aside  the  rule. 

In  Ex  parte  Baily^  2  Cow.  483,  which  was  a  motion  for  a 
mandamus  to  an  inferior  court,  commanding  them  to  grant  a 
new  trial,  the  court  say,  as  to  the  remedy  by  mandamtUy  it 
may  be  proper  to  remark,  that  though  in  extreme  cases  we 
might  interfere,  and  control  the  court  below  upon  questions  of 
fact  presented  in  the  form  of  a  motion  for  a  new  trial,  yet  it  is 
a  remedy  which  should  be  used  yery  sparingly. 

In  People  v.  Superior  Courts  6  Wend.  114,  nvandamus  was 
granted  to  vacate  a  rule  granting  a  new  trial,  where  the  mat- 
ter was  considered  fully  and  discussed  elaborately.  In  Judges 
V.  People^  18  Wend.  103,  the  court  hold  that  there  is  no  juris- 
diction by  mandamus  to  control  a  discretion,  after  elaborate 
and  full  examination,  the  opinion  of  the  court  being  delivered 
by  the  president  of  the  senate;  but  it  is  to  be  noticed  in  this 
case  that  Chancellor  Walworth  remarked:  "It  is  not  neces- 
sary to  the  decision  of  this  case  that  I  should  examine  the 
question  of  jurisdiction,  and  I  should  prefer  to  delay  a  decis- 
ion thereon  until  it  could  be  more  fully  argued  than  was  done 
in  the  present  case."  In  People  v.  Judges^  20  Id.  658,  the  rule 
laid  down  in  the  last  case  stated  was  sustained  and  affirmed, 
except  that  it  was  there  held  "  that  ministerial  officers  and 
corporations  may  be  required  by  this  writ  to  act  in  a  particu- 
lar manner,  or  even  to  reverse  what  they  have  already  done." 

In  this  state,  it  has  been  refused  to  control  such  discretion 
as  is  possessed  by  executive  officers  in  auditing  accounts; 
among  other  reasons,  because  it  would  be  an  indirect  method 
of  suing  the  state:  Blewitt  v.  NichoUon^  3  Fla.  202.  It  is  hardly 
necessary  to  say  that  this  is  a  very  different  case  from  the  one 
at  bar.  These  officers  belong  to  a  different  department  of  the 
government. 

In  the  case  of  Suydam  v.  Marine  Ins.  Co.,  1  Johns.  182  [3 
Am.  Dec.  307],  before  cited,  which  was  a  case  precisely  similar 
to  this,  the  court  say:  '*Two  questions  are  made:  1.  Whether 
the  charges  exhibited  were  supported  by  the  proofs;  2.  Whether 
the  court  of  common  pleas  possessed  the  exclusive  power  of 
determining  on  the  conduct  of  its  own  officers,  or  whether  this 
court  could  interfere."  As  to  the  first,  the  court  say:  "  We  are 
of  opinion  that  the  affidavits  do  not  sufficiently  support  the 
charge  of  malconduct,  but  are  rather  to  be  considered  as  evi- 
dence of  mistake  than  of  intentional  error.  At  least,  the 
ground  of  removal  was  too  slight  for  a  punishment  so  severe.*^ 
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As  to  the  second  point,  the  court  held  that  they  did  have  'Hhe 
power  of  correcting  any  abuse  or  injustice  of  inferior  courts 
towards  their  oflScers." 

The  jurisdiction  we  do  not  doubt;  the  power  is  clear.  The 
granting  of  the  writ,  however,  is  a  matter  to  be  exercised  with 
a  sound  discretion,  and  we  may  refuse  if  we  see  proper;  nor  is 
the  writ  a  matter  of  right  to  the  petitioner;  and  the  general 
rule  is,  without  doubt,  that  matters  of  discretion  or  conclusions 
of  fact  will  not  be  thus  controlled.  The  legislative  depart- 
ment of  this  state  has  expressed  its  opinion  to  the  effect  that 
the  orders  and  judgments  of  the  circuit  courts  of  the  state, 
depending  on  their  uncontrolled  discretion,  should  be  review- 
able in  the  supreme  court:  Laws  of  Florida,  c.  521.  This  case, 
however,  is  not  embraced  in  that  law,  and  it  is  only  referred 
to  here  to  show  the  view  of  the  legislative  department  of  the 
government  as  to  the  propriety  of  reviewing  discretion  of  this 
character.  While  the  jurisdiction  and  power  is  unquestioned 
in  certain  cases,  and  the  means  here  sought  to  make  that 
power  operative  is  correct,  yet  it  must  be  a  plain  case  of  wrong 
to  induce  this  court  to  control  an  inferior  court  in  the  exercise 
of  a  power  which  is  essential  to  the  maintenance  of  its  own 
dignity  and  the  respectability  of  its  officers. 

The  proceedings  in  this  case  are  irregular  in  several  respects. 

1.  A  rule  to  show  cause  is  awarded  before  any  proper  ground 
is  laid.  It  appears  from  the  record  that  the  judge  awarded  a 
rule  to  show  cause  why  the  name  of  the  attorney  should  not 
be  stricken  from  the  roll  of  attorneys  of  the  county  court  "for 
conduct  unbecoming  an  officer  of  the  court  in  representing 
himself  as  an  attorney  in  a  matter  for  the  purpose  of  influ- 
encing the  same,  when,  in  truth  and  in  fact,  he  was  not  such 
attorney."  It  appears  that  A.  C.  Blount  made  oath  that  he 
believed  that  the  matter  set  forth  in  the  "above  rule"  was 
true,  and  hence,  so  far  as  it  appears  from  the  record,  there  was 
no  ground  laid  for  the  rule  before  it  was  issued.  It  is  unusual 
for  any  party  to  swear  to  the  truth  of  facts  set  up  in  the  pro- 
cess of  courts;  whatever  facts  are  alleged  as  the  basis  of  its 
action  by  the  court  are  its  own  deductions  from  what  has  been 
previously  laid  before  it  or  has  come  within  its  judicial  view. 
In  this  case  the  court  seems  to  have  acted  without  either. 

2.  It  does  not  appear  that  the  rule  was  served,  or  that  ser- 
vice was  expressly  waived,  or  that  the  rule  was  made  return- 
able at  any  certain  day.  It  does  appear,  though,  that  the 
petitioner  was  present  at  the  taking  of  the  evidence,  and  was 
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heard  in  bis  defense,  and  we  are  inclined  to  think  that  this 
cures  this  defect.  Where  it  is  intended  to  apply  to  the  court 
to  have  an  attorney  disbarred,  the  proper  course  of  proceeding 
is  to  present  the  evidence  relied  on  to  the  court,  and  it  will 
direct  a  rule  to  show  cause  to  be  entered  if  a  case  proper  for 
tbe  action  of  the  court  be  presented.  This  rule  is  served  and 
returned,  and  the  court  hears  and  determines  the  case  accord- 
ing to  law:  In  re  Percy,  36  N.  Y.  651;  Van  Rensselaer  v.  Akin^ 
22  Wend.  656;  Smith  v.  StaU,  1  Yerg.  229. 

A  regular  complaint  against  an  attorney,  says  Chief  Justice 
Marshall,  ought  not  to  be  received  and  acted  on  unless  made 
on  oath:  Ex  parte  Burr,  9  Wheat.  529.  It  has  been  held  by 
some  of  the  courts  that  the  charge  made  must  be  specific  and 
particular,  so  that  the  officer  may  be  aware  of  the  precise 
nature  of  the  charge  he  is  to  meet;  and  we  think  this  is  the 
correct  rule:  Perry  v.  State,  3  G.  Greene,  551. 

This  is  a  summary  proceeding,  involving  the  professional 
character  of  the  party,  and  the  result  of  which,  if  adverse  to 
him,  deprives  him,  pro  tanto,  of  the  vocation  from  which  the 
support  of  himself  and  his  family  is  derived.  We  have  no 
like  proceedings  to  deny  a  merchant  the  right  to  vend  his 
goods  or  the  farmer  to  cultivate  his  farm,  and  while  it  is  essen- 
tial that  the  power  of  the  courts  should  remain  unimpaired  in 
the  exercise  of  this  great  and  peculiar  function,  it  is  not  the 
less  so  that  the  right  of  the  officer  should  be  protected.  We 
think  that  the  precise  '*  matter  "  in  which  he  represented  him- 
self as  an  attorney  falsely  should  have  been  set  forth.  It  re- 
mains to  consider  the  facts  of  this  case  as  disclosed  by  the 
record. 

From  the  evidence  and  the  record  it  would  seem  that  the 
charge  was  intended  to  be,  that  the  attorney  falsely  repre- 
sented to  James  Abercombie  that  he  was  the  attorney  of  one 
B.  C.  Bennett,  authorized  to  represent  him  in  certain  business 
matters  connected  with  the  Alabama  and  Florida  railroad  not 
yet  adjusted  between  Abercombie  and  Bennett,  Abercombie 
being  the  president  of  the  railroad  company,  as  well  as  cer- 
tain other  matters  of  business  existing  between  them.  It  ap- 
pears that  on  the  18th  of  August,  Bennett  had  written  to 
Wolfe  requesting  him,  as  one  of  the  "city  fathers"  of  Pensa- 
cola,  to  use  his  influence  in  securing  the  repayment  to  him, 
Bennett,  of  certain  moneys  which  he  had  nine  months  before 
loaned.  In  this  letter  to  Wolfe  he  writes:  "  I  intend  to  start 
North  in  a  few  days,  just  as  soon  as  I  am  able  to  travel.    C.  C. 
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Coles,  of  this  place,  will  be  my  agent  daring  jyj  absence.  He 
is  a  gentleman  and  a  responsible  man.  If  you  wish  to  com- 
mnnicate  with  me  you  will  address  B.  C.  Bennett,  Whistler, 
Alabama.  I  will  leave  my  papers  with  Mr.  Coles."  It  ap- 
pears from  the  record  that  Wolfe  wrote  a  reply  to  this  letter, 
and  that  Bennett  received  it  before  he  left.  Its  contents,  how- 
ever, are  not  disclosed,  except  so  far  as  they  may  be  inferred 
from  the  following  letter  written  by  Coles,  the  agent  of  Ben- 
nett, under  Bennett's  instructions,  on  the  28th  of  August, 
1868,  which  Wolfe  received: — 

''  Whistler,  Mobile  County,  Ala.,  August  28,  1868. 
**  J.  Dennis  Wolfe,  Esq. 

*^Dear  Str, — Your  favor  of  the  25th  came  duly  to  hand  a  few 
hours  before  Mr.  Bennett  left  for  the  North.  He  desires  n^e  to 
reply.  You  will  find  inclosed  a  copy  of  receipts  against  certain 
parties  in  your  city.  I  would  earnestly  request  you  to  give 
them  your  earliest  attention,  as  Mr.  Bennett  will  require  all 
the  money  that  he  can  get  to  pay  his  debts,  and  he  expects  me 
to  receive  the  money  from  Pensacola  to  enable  me  to  satisfy  all 
demands  against  him.  Hoping  to  hear  from  you  soon  I  will 
close  and  remain, 

''  Respectfully  yours,  C.  C.  Coles, 

"For  B.  C.  Bennett. 

''P.  S.  In  addition  to  the  amounts  inclosed,  Mr.  Ben« 
nett  informed  me  that  he  advanced  to  Messrs.  Abercombie 
and  Ruter  the  sum  of  $475,  as  follows:  $400  of  it  was  paid 
more  than  a  year  ago,  and  the  balance  sent  them  from  Mobile 
last  February  or  March.  He  also  said  that  he  loaned  A.  C. 
Blount  $30  on  the  twenty-fifth  day  of  March,  1868.  You  will 
please  see  the  above  parties,  and  if  possible  have  all  the  ac- 
counts settled  up  as  soon  as  possible. 

"Yours,  C.  C.  C." 

In  this  letter  was  inclosed  one  receipt  of  James  Abercombie 
as  president  of  tiie  Alabama  and  Florida  Railroad  Company 
to  one  R.  M.  Ruter  for  the  sum  of  $175,  received  to  pay  ex- 
penses connected  with  proceedings  in  bankruptcy  by  the 
company,  and  which  was  to  be  returned  from  the  assets  of 
the  company,  which  receipt  had  been  transferred  by  Ruter 
to  Bennett.  There  were  also  two  receipts  of  James  Aber- 
combie, president  of  the  road,  for  sums  to  be  applied  to 
the  case  in  bankruptcy  and  returned  from  its  assets,  one  of 
which  was  for  the  sum  of  $1,800,  the  other  for  $75.    There 
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were  also  other  receipts  of  Wolfe  and  Blount  to  Ruter  and 
Bennett  for  moneys  received,  with  which  it  would  appear  from 
the  record  that  Abercombie  had  some  connection.  It  will  be 
noted  that  the  authorized  agent  of  Bennett  in  this  letter  to 
Wolfe,  whose  business  was  that  of  a  practicing  attorney,  in- 
structed him  as  follows:  ^'In  addition  to  the  amounts  inclosed, 
Mr.  Bennett  informed  me  that  he  advanced  to  Messrs.  Aber- 
combie and  Ruter  the  sum  of  $475 He  also  said  that 

he  loaned  A.  G.  Blount  $30  on  the  twenty-fifth  day  of  March, 
A.  D.  1868.  You  will  please  see  the  above  parties,  and  if 
possible  have  all  the  accounts  settled  up  as  soon  as  possible." 

This  is  written  by  Mr.  Bennett's  agent,  and  is  a  postscript 
to  a  letter  which  the  agent  says  he  wrote  at  the  "  desire  "  of 
Bennett.  The  instruction  is  positive:  "  You  will  see  the  above 
parties,  and  if  possible  have  all  the  accounts  settled  up  as 
soon  as  possible."  After  receiving  both  of  these  letters,  and 
on  the  17th  of  September,  A.  D.  1868,  Wolfe  writes  to  Aber- 
combie a  respectful  letter,  in  which  occurs  the  following  pas- 
sage: ^^  Mr.  Bennett,  whose  attorney  I  am,  desires  me  to  say 
to  you  that  he  is  desirous  that  a  speedy  adjustment  of  the 
matter  between  you  and  him  may  be  made."  Mr.  Wolfe  was 
a  practicing  attorney,  and  it  was  his  business  to  attend  to 
such  matters  in  no  other  capacity,  so  far  as  this  record  dis- 
closes; and  his  conclusion  that  he  was  so  desired  to  act  is 
entirely  justified  by  these  letters.  These  letters  show  clearly 
what  was  the  foundation  for  Wolfe's  letter  to  Abercombia 
The  other  evidence  in  the  record  discloses  nothing  that  could 
have  influenced  Wolfe's  conduct  or  afiected  his  conclusions 
from  these  letters,  and  the  true  question  which  the  court  below 
should  have  considered  was,  Did  these  letters  justify  the  con- 
clusion to  which  Wolfe  came,  viz.,  that  he  was  to  act  as 
Bennett's  attorney,  and  even  had  he  made  a  mistake  in  his 
conclusion,  yet  if  there  was  reasonable  ground  for  such  appre- 
hension, the  court  would  not  have  been  warranted  under  the 
circumstances  in  making  the  judgment  it  did. 

The  evidence  which  was  introduced  to  sustain  the  charge 
was  a  letter  of  Bennett  to  Abercombie,  dated  November  17, 
1868,  in  which  he  stated  in  efiect  that  he  did  not  constitute 
Wolfe  his  attorney  in  the  matters  referred  to,  "  with  instruc- 
tions to  demand  of  Abercombie  a  speedy  settlement  of  the 
money  transactions"  he  had  had  with  him.  Strictly  speak- 
ing, Bennett  may  not  have  done  so  in  person,  but  bis  agent, 
whom  he  described  to  Wolfe  as  '^  a  gentleman  and  a  respond- 
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ble  man/'  did  give  these  instructions,  substantially,  in  a  letter 
written  at  his  desire;  and  unless  Bennett  made  this  state- 
ment in  view  of  this  distinction,  or  in  view  of  a  difference  in 
the  precise  words  used  by  him  and  those  by  his  agent,  he 
either  misrepresented  the  character  of  his  agent,  or  made  a 
grave  mistake  himself  in  his  letter  to  Abercombie.  So  far 
as  the  fact  that  these  charges  were  preferred  by  a  brother 
member  of  the  profession  is  concerned,  it  is  highly  com- 
mendable, if  the  motive  was  good  and  there  appeared  to  be 
good  cause.  In  this  case,  if  Bennett's  letter  to  Abercombie 
was  all  that  was  seen,  it  would  naturally  create  the  presump- 
tion of  bad  conduct.  It  is  the  duty  of  members  of  the  bar  to 
institute  proc^dings  to  disbar  one  that  brings  discredit  upon 
the  profession  by  highly  improper  conduct. 

Without  passing  upon  the  question  made  at  bar,  that  the 
alleged  misconduct  must  have  been  when  '^  acting  as  an  offi- 
cer of  the  county  court,  or  in  some  suit,  matter,  or  proceeding 
therein,  or  in  which  that  court  had  jurisdiction,"  we  are  satis- 
fied that  the  case  is  plain  upon  the  testimony,  and  comes 
within  the  rule  as  enunciated  by  Chief  Justice  Marshall  in 
Ex  parte  Burvj  9  Wheat.  529,  which  is,  as  we  understand  it, 
that  this  court  can  properly  interpose  when  the  county  court 
has  decided  erroneously  on  the  testimony,  and  its  conduct  is 
manifestly  improper. 

Our  conclusion  is,  that  a  peremptory  mandamvA  must  issue. 

RiOBis  ov  Attornet  Disbabbed:  See  notes  to  Clark  t.  Peapkt  12  Am. 
Deo.  186;  Ptopk  t.  Turner,  02,  Id.  902. 

Mambamub  will  rot  Ln  whibs  Statdts  has  EzFBxasLT  Provibbd 
Ahoctxr  RnfXDT:  LtmrnOt  etc  B.  JR.  Co,  t.  State,  87  Am.  Deo.  368^  note 
302;  extended  note  to  Dane  t.  Derby,  89  Id.  729,  781,  on  law  of  mandamm, 

Mahdahus  is  mot  Wbft  ov  Biobt:  See  State  r.  Oravee,  81  Am.  Deo.  639, 
note  647.  It  ia  resorted  to  when  there  are  no  other  adequate  means  of  re- 
dlnss:  Id.;  note  to  Dane  v.  Derby,  89  Id.  728,  729. 

MAin>AMUS  DOBS  NOT  LiB  TO  CoNTBOL  DisoBETioii:  JUiieB  V.  Bro^ord,  85 
Am.  Deo.  643;  People  ▼.  Pratt,  87  Id.  110;  note  to  Dane  v.  DeHfy,  89  Id.  732. 

Mabdamus  is  Pbopbb  Bbmbdt  to  Ck)MPBL  Kbstoration  ov  Attobmbt 
AiTEB  ms  Dibbabmbmt:  See  extended  note  to  Dane  v.  Derby,  89  Am.  Deo. 
732,740. 

Thb  FBiNdPAL  OASB  WAS  BBVKBBBD  to  and  approved  in  State  v.  MaxnoeU, 
19  Fla.  38,  where  it  was  held  that  the  supreme  eonrt  would  not  interfere 
with  the  action  of  the  oircoit  oonrt,  in  the  matter  of  sammazy  prooeedingi 
to  disbar  an  attorney,  upon  the  ground  that  ito  oondusions  as  to  the  testi- 
mony  were  errooeons. 

DiHBABMBNT  OV  ATTOBHSn,  OaUIIB  AHB  FBOCBBDnrOB  THBBXIOB — NA- 
TDBB  OV  DmBABlfBNT,  ABZ>  POWBB  07  OOUBOS  TO  DiBBAB.  —The  pOWOT  ol 
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courts  to  summarily  disbar  attorneys  for  professional  misconduct  is  un- 
doubted: Baker  ▼.  CommmweaUh,  10  Bush,  592;  State  v.  WnUan,  5  Pac  Rep. 
837;  Ex  farU  WaU,  107  U.  S.  266;  8.  C,  13  Fed.  Bep.  814;  Ex  parte  Oar-* 
land,  4  Wall.  333;  Farlin  ▼.  Book,  I  Pac.  Rep.  123;  People  v.  Palmer,  61  UL 
255;  State  v.  Burr,  19  Neb.  593;  S.  C,  28  N.  W.  Rep.  261;  UnUed  States  r. 
Porter,  2  Cranch  G.  G.  60;  Exparte  Burr,  2Id.  379;  InreSer/ass,  9 AtL  Rep. 
674;  Jeffries  ▼.  Z^une,  27  Fed.  Bep.  195;  Cohen  ▼.  Wright,  22  CaL  293;  In  re 
2>aoic«,  93  Pa.  St.  116;  S.  C,  39  Am.  Rep.  729.  The  power  to  remove  at- 
torneys from  the  bar  is  possessed  by  all  courts  which  have  authority  to  admit 
attorneys  to  practice:  Bradley  v.  Fisher,  13  WalL  335;  Ex  parte  Coie,  1  Me- 
Grary,  405;  but  the  power  is  one  which  should  be  exercised  with  great  cau- 
tion and  discretion:  BiceY.  Commonwealth,  18  B.  Mon.  472;  Exparte  Bobinson, 
19  WalL  505;  and,  except  where  the  matters  constituting  the  ground  of  its 
action  occur  in  open  court  in  the  presence  of  its  judges,  the  power  of  the 
court  should  not  be  exercised  without  notice  to  the  offending  party  of  the 
grounds  of  complaint  against  him,  and  affording  him  ample  opportunity  of 
explanation  and  defense:  Bradky  v.  Fisher,  13  Wall.  335;  Randall  v.  Brig- 
ham,  7  Id.  523;  ExparU  Bobinson,  19  Id.  505;  Peyton's  Appeal,  12  Kan.  398. 
An  attorney  should  not  be  disbarred  or  even  suspended  unless  the  court  is 
satisfied  of  his  guilt  as  shown  by  the  evidence:  In  re  HoughUm,  67  GaL  511; 

8.  G.,  8  Pac.  Bep.  52;  In  Matter  qf ,  1  Hun,  321;  In  re  Lowen/kaL,  3 

Pac.  Bep.  657;  People  v.  Barker,  56  HI.  299.  An  attorney  may  be  suspended 
or  disbarred  for  any  matter  or  thing,  whether  sufficient  to  constitute  a  crim- 
inal offense,  or  create  a  civil  lisbility,  or  not,  if  it  shows  that  he  is  unfit 
to  be  permitted  to  practice  in  the  courts  as  one  of  its  officers:  Ex  parte  Cole, 
1  McGrary,  405.  And  in  disbarring  an  attorney,  the  court  simply  deter- 
mines  whether  the  attorney  is  a  fit  person  to  be  allowed  to  practice  law,  and 
not  whether  he  is  guilty  of  the  commission  of  a  crime;  the  latter  being  a 
matter  for  a  criminal  court  of  competent  jurisdiction,  under  due  process  61 
law:  In  re  TreadweU,  7  Pac.  Bep.  724.  Under  the  Illinois  statute,  the  cir- 
cuit court  can  only  suspend;  the  power  to  disbar  is  vested  in  the  supreme 
court:  Winkelman  v.  People,  50  HI.  449.  Any  court  of  record  having  juris- 
diction may  suspend  an  attorney  for  causes  specified  in  the  statute:  Mattkr 
V.  Schoffner,  53  Ind.  245.  In  Indiana,  where  the  statute  prescribes  the 
causes,  courts  cannot  summarily  disbar  for  causes  not  therein  specified:  Ex 
parte  Smith,  28  Ind.  47;  but  in  Michigan  the  oourt  may  suspend  or  remove 
attorneys  for  other  causes  than  those  specified  in  the  statute:  In  Matter  q/ 
MiUs,  I  Mich.  392.  The  North  Garolina  statute  requires  a  confession  of  crime 
in  open  court,  or  a  prior  conviction  upon  an  indictment  snd  Verdict,  before  aa 
attorney  can  be  disbarred,  and  it  takes  away  the  common-law  power  to  strike 
from  the  rolls:  Kane  v.  Haywood,  66  N.  G.  1;  and  this  statute  was  pro- 
nounced constitutions!  in  Ex  parte  Schenck,  65  Id.  353.  An  attorney,  by  his 
admission  as  such,  acquires  rights  of  which  he  cannot  be  deprived  at  the 
mere  "discretion"  of  a  court:  Fletcher  v.  Dmngerfidi,  20  Gal.  427.  "The 
power  to  disbar  is  not  an  arbitrary  and  despotic  one,  to  be  exercised  at 
the  pleasure  of  the  court,  or  from  passion,  prejudice,  or  personal  hostility; 
but  it  is  the  duty  of  the  court  to  exercise  and  regulate  it  by  a  sound  and  just 
judicial  discretion,  whereby  the  rights  and  independence  of  the  bar  may  be 
as  scrupulously  guarded  and  maintained  by  the  court  as  the  rights  and  dig- 
nity of  the  court  itself":  Ex  parte  Seoombe,  19  How.  13,  per  Taney,  C.  J. 
An  attorney  convicted  of  crime  forfeits  his  right  to  act  as  such,  without  an 
order  of  the  supreme  oourt  removing  him:  In  Matter  qfE.,65  How.  Pr.  171; 
fn  re  Niks,  5  Daly,  465.    An  attorney  at  law  is  not  a  person  holding  ao 
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<' office  of  pablio  tnut,**  within  the  meaning  of  that  phrase  as  used  in  the 
prohibitory  cUnse  of  section  8,  article  11,  of  the  oonstitation  of  California; 
and  the  right  to  practice  law  is  not  a  natural  or  conatitntional  right,  but  a 
statutory  privilege,  subject  to  the  control  of  the  legislature:  C<^n  v.  Wrigld, 
22  ObL  293.  The  supreme  court  of  the  United  States  holds  that  a  proceed- 
ing to  disbar  an  attorney  is  not  a  criminal  proceeding;  and  that  it  is  not 
intended  for  punishment,  but  to  protect  the  court  from  the  official  ministra- 
tym  of  persons  unfit  to  practice  as  attorneys  therein:  Ex  parte  Wall,  107 
U.  S.  265;  S.  C,  13  Fed.  Rep.  814.  The  state  courts,  however,  hold  that 
■och  a  proceeding,  while  not  strictly  a  criminal  prosecution,  is  of  that  nature; 
that  it  is  a  criminal  or  quasi  criminal  case:  Matter  qf  Bahus,  28  Mich.  507; 
Siaie  ▼.  TunstaU^  51  Tex.  81;  Thomas  v.  State,  58  Ala.  3G5;  note  to  People  v. 
Thtmer,  52  Am.  Bee.  302;  that  the  provisions  of  the  statute  for  disbarment 
of  attorneys  are  penal  in  their  nature:  KUngensmith  v.  Kepler,  41  Ind.  341; 

In  Matter  of ^  1  Hun,  321;  and  should  be  strictly  construed:  Klinjensmith 

T.  Kepkr,  41  Ind.  341;  TTiomas  v.  State,  58  Ala.  365.  In  Alabama  the  statu- 
tory provisions  for  removing  attorneys  are  directed  against  licensed  attorneys 
only:  See  case  last  cited. 

Causes  vor  Disbakmxnt.  —  An  attorney  was  disbarred  where  the  evidence 
■bowed  that  he  was  guilty  of  the  charge  of  altering  a  receipt:  In  re  Ser/ttss, 
9  Atl.  Rep.  674;  that  he  maliciously  charged  in  his  pleadings,  as  material 
facts,  that  another  attorney  in  the  action  offered,  and  the  judge  who  tried 
the  cause  accepted,  a  bribe  for  the  rendition  of  an  unwarranted  judgment; 
that  both  induced  a  witness  before  a  gi*and  jury,  by  whom  these  facts  were 
investigated,  to  commit  perjury;  and  that  both  corruptly  induced  the  prose- 
cuting attorney  to  outer  a  noBe  prosequi  to  the  indictments  resulting  from 
ench  investigation,  without  probable  cause;  and  the  materiality  of  the  facts 
were  held  to  be  no  privilege  on  the  question  as  to  whether  his  attorney's 
license  should  be  revoked:  People  v.  Green,  13  Id.  514;  that  ho  subscribed  to 
an  affidavit  containing  false  statements  in  a  matter  of  a  pre-emption  claim 
filed  in  a  land-office,  and  which  were  known  by  him  to  be  false,  though  no 
formal  oath  was  administered  in  the  affidavit;  while  the  attorney  in  such  a 
case  may  not  be  guilty  of  perjury,  his  act  is  professional  misconduct;  and  his 
claim  that  he  did  not  know  the  requirements  of  the  land  law,  or  that  an 
oath  was  necessary,  and  that  he  did  not  read  the  paper,  and  signed  it  inno- 
cently at  the  request  of  the  land-officer,  will  not  prevail  to  establish  a  mistake, 
if  the  Burroundiug  circumstances  show  that  he  must  have  understood  the 
matter,  and  was  interested  in  getting  it  through:  In  re  Keegan,  31  Fed.  Rep. 
129;  that  he  participated  in  an  unlawful,  tumultuous,  and  riotous  gathering, 
advised  and  encouraged  such  gathering,  and  assisted  therewith  in  taking  a 
'pnsoner  from  jail  and  hanging  him,  although  no  complaint  under  oath  liad 
been  filed  against  him:  In  re  Wall,  13  Id.  814;  S.  C,  107  U.  S.  290;  2  Sup. 
Ct.  Rep.  569;  that  he  disobeyed  an  order  of  court  to  pay  over  to  his  client 
money  collected  in  a  suit  instituted  in  the  court  making  such  order:  JeffricB 
V.  Laurie,  27  Fed.  Rep.  195;  contra,  GvUford  v.  Sims,  13  Com.  B.  370,  cited 
ij\fra;  that  he  fraudulently  appropriated  his  client's  money  collected  by  him; 
or  wrongfully  retains  and  fails  to  pay  it  over:  In  re  Treadwell,  7  Pac.  Rep. 
724;  S.  C,  67  Cal.  353;  People  v.  Palmar,  61  III.  255;  People  v.  Hyalls,  8 
CoL  332;  Shs  parte  Broum,  2  Id.  553;  People  v.  Smith,  3  Caines,  221;  Mat- 
ter qf  Bkakley,  5  Paige,  311;  Hynman  v.  Washington,  2  McCord,  493;  Datoson 
V.  Compton,  7  Blackf.  421;  but  a  mere  non-payment  of  money  by  an  attorney, 
H^rsuant  to  an  order  and  rule  of  court,  unaccompanied  by  special  circum- 
stances justifying  such  a  course,  is  no  ground  for  disbarring  him:  Qwiford 
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T.  Sims,  13  ConL  Bw  370;  fhat  he  iridilield  from  bis  dient^  and  liis  client's 
administntor,  money  ooQeeted  by  him:  People  t.  C6te,  84  Id.  327;  that  ha 
practiced  deceit  in  his  chazacter  as  attorney,  althoogh  not  m  a  anit  pending 
in  the  court:  StaU  ▼.  Bmrr,  28  N.  W.  Bep.  261;  MaUer  qf  Peiermm,  3  Paige^ 
510;  People  v.  Ooodrich^  79  HL  148;  that  he  threatened,  ont  of  court,  to  per- 
sonally chastise  the  judge  concerning  his  judicial  action  in  a  certain  casac^ 
and  applied  abusive  and  insulting  language  to  him  as  he  was  driving  along 
the  street:  People  r.  Oreen,  3  Pac  Bep.  65;  S.  C,  3  Id.  374;  7  GoL  237;  49 
Am.  Bep.  3G1;  Bradkjf  y.  FUher,  13  WalL  335;  that  be  assanlted  a  judge  f or 
nia  action  as  such:  Beene  ▼.  Stale,  22  Ark.  149;  that  he  adveitiaed  to  procova 
divorces  without'  publicity,  and  for  causes  not  known  to  the  law:  Peopk  t. 
Goodrich^  79  111.  148;  that  he  did  not  possess  a  good  moral  cbancter,  had  vio- 
lated his  professional  oath  and  duty,  and  had  been  convicted  of  a  felony: 
Penobscot  Bar  v.  Kimball,  64  Me.  140;  Stroui  v.  Pneior,  71  Id.  288;  that  he 
had  been  guilty  of  a  gross  abuse  of  confidence:  In  Matter  ^  IToo^  36  MidL 
299;  that  he,  being  employed  by  a  husband  to  bring  a  divorce,  entered  info 
collusion  with  the  wife  to  manufacture  evidence  by  taking  her  to  a  hotd, 
sleeping  there  all  night  under  asbTimed  names,  having  agents  to  watch,  and 
upon  whose  testimony  the  divorce  was  granted:  /»  re  Cfale,  75  N.  T.  526; 
that  he  substituted  the  name  of  his  client  for  his  own  in  an  affidavit  to  pto- 
cure  alimony,  and  thus  procured  an  order  of  courts  and  obtained  money  from 
the  husband  of  his  client:  People  v.  Leary,  84  HL  190;  that  he  obtained 
money  by  false  pretenses  in  matters  intrusted  to  him:  People  t.  Ford,  54  Id. 
520;  that  he  embezzled  taxes:  58  K.  H.  5;  S.  C,  42  Am.  Bep.  555. 

A  weak-minded  man,  laboring  under  the  hallucination  that  he  had  com- 
mitted a  crime,  fled  to  Tennessee,  and  there  concealed  himself  but  was  dis- 
covered by  certain  detectives  and  officers,  who,  supposing  he  was  in  fact  a 
criminal,  had  him  arrested  and  committed  to  jail  in  the  hope  of  obtaining  a 
reward.  They  took  an  attorney  at  law  into  their  confidence,  and  acting  with 
him,  and  under  his  advice,  after  learning  that  the  supposed  criminal  was  in 
fact  innocent,  procured  his  release  fraudulently,  and  by  preparing  false  and 
illegal  papers,  and  after  receiving  and  dividing  large  sums  of  money  sent  to 
their  prisoner  by  relatives,  carried  him  in  disguise  to  New  York  and  shipped 
him  to  Liverpool,  where  he  was  found  by  bis  relatives  and  brought  home. 
For  this  conduct  the  attorney  was  disbarred  and  his  name  stricken  from  the 
rolls:  In  re  Snyder^  24  Fed.  Bep.  910.  So  a  member  of  the  bar  who  appears  in 
court  armed  with  a  deadly  weapon  is  not  only  guilty  of  a  contempt  of  courts 
but  also  of  professional  misconduct,  and  should  be  suspended  or  disbatrad: 
Sliaron  v.  Hill,  24  Id.  726.  So  should  an  attorney  be  disbarred  where  he 
proposes  by  letter  to  his  client  to  improperly  use  his  personal  influence  with 
a  judge  in  behalf  of  his  client;  to  control  newspapers,  and  induce  them  to 
attack  the  judge;  and  to  attempt  to  secure  pledges  in  favor  of  his  client  from 
persons  who  were  candidates  for  the  position  of  railroad  receiver;  but  the 
evidence  against  him  should  be  dear:  Mc  parte  Cole,  1  McCrary,  406.  So 
where  he  is  guilty  of  other  corrupt  and  fraudulent  conduct:  PeopU  v.  Good" 
rich,  79  111.  148;  State  v.  Burr,  19  Neb.  593;  /»  re  Temple,  33  Minn.  843; 
Matter  qf  Peterson,  3  Paige,  510.  It  should  be  suspension  or  disbarmenl^ 
according  to  the  grade  of  the  offense:  Brya$d^s  Case,  24  N.  H.  149.  An  attor- 
ney who  conspires  to  get  an  opposing  attorney  drunk,  in  order  to  gain  an  ad- 
vantage in  a  cause  about  to  come  on,  is  liaUe  to  ezpnlaion  from  tiie  bar  for 
his  act:  Dickens's  Case,  67  P^  St  160;  8.  C,  5  Am.  Bep.  420.  An  attorney 
in  proceedings  for  the  probate  of  a  will  had  taken  out  a  commiasioiL  for  the 
examination  of  a  witness^  prepared  answers  for  sach  witaaas  to  the  intar- 
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rogatoriea  and  cross-xnteTrogatories,  funushed  them  to  the  witneM  who  had 
received  various  cams  of  money  from  him,  read  a  part  of  the  answers  to  the 
commissioners,  left  the  rest  for  the  witness  to  repeat,  and  thus  got  the  an* 
swers  before  the  surrogate  as  honest  testimony.  This  was  held  sufficient  to 
authorize  an  order  disbarring  the  attorney,  even  though  the  answers  were  not 
shown  to  be  false,  and  it  appeared  that  the  attorney  believed  them  to  be  true: 
In  Matter  of  Eldrklge,  82  N.  Y.  161;  8.  C,  37  Am.  Rep.  558.  Where  crim- 
inal proceedings  were  instituted  by  a  client  against  his  attorney  for  embez- 
zlement of  the  client's  funds,  the  fact  that  a  settlement  was  made,  and  that 
the  client  consented  to  a  noUe  prosequi  after  he  had  also  taken  steps  to  disbar 
the  attorney,  were  held  to  be  no  objection  to  the  disbarment:  In  re  Daviea, 
93  Pa.  St.  116;  S.  C,  39  Am.  Bep.  729;  13  Phila.  65;  and  the  same  ruling 
was  made  In  Matter  qf  an  Attorney^  86  K.  Y.  563,  where  the  attorney  had  re- 
ceived a  pardon  for  the  ofiense  in  question.  So  an  attorney  was  disbarred 
where  the  evidence  showed  that  he  wrongfully,  and  without  authority  of  law, 
procured  a  United  States  commissicmer  to  issue  a  pretended  writ  of  habeas 
corpus,  whereby  a  prisoner  convicted  of  murder,  and  under  sentence  of  death, 
was  admitted  to  bail,  and  thus  allowed  and  caused  to  escape:  Staie  v.  Burr,  19 
Neb.  593;  that  he  received  from  the  files  of  the  court  the  papers  in  a  divorce 
suit  instituted  by  his  wife  against  him,  and  failed  to  account  for  them;  and 
that  he  accused  ilie  chancellor  in  open  court  of  being  one  of  an  alleged  com- 
bination against  him  to  control  his  property;  and  persisted  in  his  charge 
without  offering  any  proof  of  it:  Staie  v.  MaoBwell,  19  Fla.  31;  that  he  was 
convieted  of  crime:  McCarthy's  Case,  42  Mich.  71;  Staie  v.  Chapman,  11  Ohio, 
430;  that  he  was  prosecuted  by  indictment  or  information,  and  that  his  guilt 
was  confessed  or  found  by  a  jury:  Walker  v.  Commonwealth,  8  Bush,  86;  that 
he  obliterated  a  record,  and  antedated  a  writ  to  avoid  the  effect  of  the 
irtatnte  of  limitations:  Bx  parte  Brown,  1  How.  (Miss.)  303;  that  he  was 
guilty  of  subornation  of  perjury:  State  v.  Holding,  1  McCord,  379;  that  his 
moral  character  bad  become  so  bad  that  no  reliance  could  be  placed  upon  his 
word  or  his  oath;  In  re  Percy,  36  K.  Y.  651 ;  that  he  represented  the  plain- 
tiff in  a  divorce  suit  without  authority:  DiQon  v.  Stale,  6  Tex.  55;  that  he 
accepted  a  challenge  to  fight  a  duel,  or  that  he  fought  a  duel  in  another  state 
and  killed  his  antagonist:  Smith  v.  StiUe,  1  Yerg.  228;  that  he  without  au- 
thority instructed  counsel  to  appear  for  parties  interested  in  money  in  court» 
and  to  consent  to  its  payment  out  of  court:  Wlicatley  v.  Bastow,  7  DeQez, 
M.  &  G.  558;  that  he,  acting  professionally  in  a  trusty  improperly  induced 
bis  co-trustee,  who  was  his  client,  to  sell  out  the  trust  fund,  which  was  re- 
ceived by  the  attorney  and  applied  to  his  own  use:  In  re  Chandler,  22  Beav. 
253. 

Courts  have  power  without  any  special  statutory  provision  to  strike  from 
the  rolls  an  attorney  guilty  of  disloyalty  or  treasonable  acts:  Cohen  v.  Wright, 
22  GaL  293;  and  in  the  exercise  of  their  general  power,  the  courts  at  West- 
minster would  order  an  attorney  or  solicitor  to  be  struck  off  the  rolls  for 
willfully  proceeding  in  an  action  not  legally  commenced;  forging  a  writ; 
frandulently  altering  a  roll,  record,  or  paper  book;  signing  without  authority 
pleadings  at  law  or  in  equity,  in  another's  name  or  in  a  fictitious  name;  pro- 
curing a  witness  to  keep  out  of  the  way  on  a  trial;  conspiring  to  pack  a  juiy; 
or  hiring  straw-bail.  So  also  would  they  disbar  after  a  conviction  for  felony, 
the  conviction  itself  being  considered  to  render  the  party  unfit  to  belong  to 
the  profession.  The  same  doctrine  has  been  applied  to  misdemeanors  as  to 
sedition,  extortion,  and  conspiracy;  but  in  these  offenses  the  circumstances 
•hould  appear,  so  that  it  may  be  seen  whether  they  are  of  an  aggravated 
Am.  Die.  Vol.  XCV'22 
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nAtore,  as  oonTiciioiis  aometimes  take  place  where  there  ia  very  alight  culpa- 
bility: Weeks  on  Attorneys,  pp.  147, 146,  and  cases  there  cited.  An  attorney 
may  also  be  disbarred  for  many  other  acts  of  professional  misoondact:  Id. 
161,  152.  In  many  of  the  states  there  are  statutory  provisions  governing  the 
removal  and  suspension  of  attorneys,  bat  oonrts  have  inherent  power  to  pnrge 
the  profession  of  unworthy  members  without  the  aid  of  a  statute,  and  may 
remove  or  suspend  an  attconey  for  other  causes  than  those  mentioned  in  the 
statute,  which  is  not  to  be  construed  as  restrictive  of  the  general  power  of 
the  court  over  its  affiurs:  In  re  MUU,  1  Mich.  392.  But  ib  parte  SmUk,  28 
Ind.  47,  seems  to  hold  a  contrary  doctrine. 

AoTB  NOT  CkyiiBTrruTiHO  SDiriaxENT  Caubk  iob  Dibbabment.  — A  young 
and  inexperienced  attorney  made  a  fslse  affidavit  in  a  proceeding  before  the 
general  land-office  at  Washington,  to  obtain  a  patent,  relying  on  the  aasurance 
of  an  older  lawyer  that  he  could  properly  make  such  affidavit,  which  it  was 
claimed  he  believed  to  be  technically  true  when  he  made  it;  and  it  was  held 
in  a  California  court»  in  a  proceeding  to  disbar,  that  the  offense,  not  having 
been  coounitted  within  the  jurisdiction  of  the  court,  was  to  be  considered  as 
a  moral  offense  only,  and,  under  the  circumstances,  might  be  attributed  to 
youth  and  inexperience.  The  proceedings  were  therefore  dismissed,  as  the 
party  who  instituted  them  did  not  object:  In  re  KnoU,  12  Pac.  Rep.  780.  The 
application  to  strike  the  name  of  an  attorney  from  the  rolls  should  be  denied 
where  the  evidence  is  conflicting  as  to  whether  he  received  the  informatioii 
which  he  disclosed,  and  which  was  alleged  as  misconduct:  People  v.  Barker, 
66  IlL  299.  Ignorance  of  the  law  is  not  a  good  cause  for  disbannent:  Brf- 
ani'e  Case,  24  N.  H.  149.  An  attorney  cannot  be  disbarred  for  refusing  in 
the  presence  of  the  court  to  make  answer  in  writing  to  a  rule,  upon  the 
ground  of  punishing  the  refusal  as  a  contempt:  Ex  parte  Robineon,  19  WalL 
605;  or  for  commencing  several  qui  (am  actions  for  the  purpose  of  revenge: 
Ms  parte  Warren,  1  Har.  &  W.  113;  or  for  offering  to  compromise  such  actions 
after  he  had  brought  them:  Smith  v.  GiUettf  3  Dowl.  364;  or  because  he  had 
served  no  regular  derkahip  prior  to  his  admiffitian,  where  no  misconduct  or 
malpractice  had  been  imputed  to  him  afterwards:  In  re  Page,  7  Moore,  572. 
A  member  of  a  firm  who  did  not  participate  in  the  receipt  or  wrongful  appro- 
priation of  money  should  not  be  disbarred.  This  penidty  is  applicable  only 
tothepartyderetictinduty  and  personally  guilty  of  wrong:  Porter  v.  Vance, 
14  Lea,  629.  And  where  a  judgment  has  been  recovered  against  two  attor- 
neys as  partners,  for  money  collected  by  them  and  not  paid  over  to  their 
client,  and  where  the  partnership  has  been  dissolved,  and  the  debts  due  the. 
firm  have  been  assigned  to  one  of  the  partners,  who  has  assumed  to  pay 
the  judgment,  a  failure  to  collect  and  apply  such  debts  to  the  payment  of 
the  judgment  will  not  authorize  the  suspension  of  the  attorney  to  whom  the 
accounts  have  been  assigned:  Kepler  v.  KUngenmnith,  50  Ind.  434.  The  money 
collected  by  the  attorney  on  claims  due  the  firm  would  not  be  the  money  of 
the  client;  and  the  cause,  so  far  as  it  sought  a  judgment  for  the  money  col- 
lected and  not  paid  over  by  the  firm,  ended  in  the  judgment  against  them: 
Id.  A  statute  authorizing  the  court  to  remove  an  attorney  who  has  been  con- 
victed of  a  felony  or  nusdemeanor,  and  providing  that  "the  record  of  his 
conviction  shall  be  conclusive  evidence,"  contemplates  a  conviction  in  a 
court  of  record;  and  the  docket  of  a  justice  of  the  peace  is  not  conclusive. 
The  motion  for  disbarment  was  denied:  In  Matter  qf  Granger,  15  Nev.  56. 
Some  courts  have  disbarred  attorneys  for  wrongful  acts  and  conduct  out- 
side their  professional  duties;  but  such  cases  are  put  upon  the  groimd  that 
there  is  such  a  want  of  integrity  and  professional  fitness  displayed  in  their 
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oondaot  other  than  in  the  capaeity  of  attorney  as  shows  them  to  be  unsafe 
and  unfit  to  practice  law:  State  r.  Wtnton,  5  Pac.  Rep.  337.  Thoa  an  attor- 
ney was  disbarred  for  assisting  at  a  lynching:  Bx  parte  WaU,  107  U.  8.  265; 
8.  C,  13  Fed.  Rep.  814;  note  to  Delano's  Caee,  42  Am.  Rep.  657.  But  the 
courts  generally  have  made  a  distinction  between  acts  and  conduct  as  an 
attorney  and  those  as  a  person:  Note  to  Ex  parte  Steinman,  40  Am.  Rep.  642; 
and  unless  the  attorney  shows  such  a  want  of  professional  honesty  as  ren- 
ders him  unworthy  of  public  confidence,  or  has  such  a  bad  cliaracter  that  he 
ia  an  unsafe  and  unfit  person  to  be  intrusted  with  the  powers  of  the  jirofcs- 
sion,  he  will  not  be  disbarred:  Baker  v,  CommontoeaWi,  10  Bush,  5$^.  As 
expressed  by  Mr.  Justice  Field,  in  his  vigorous  dissenting  opinion  to  Ej: 
parte  WaB,  107  U.  8.  306,  and  in  which  he  made  an  ebiborate  review  of 
cases:  "  When  the  proceeding  to  disbar  an  attorney  is  taken  for  misconduct 
outside  of  his  profession,  the  inquiry  should  be  confined  to  such  matters,  not 
constituting  indictable  offenses,  as  may  show  him  unfit  to  be  a  member  of 
the  bar;  that  is,  as  not  possessing  that  integrity  and  trustworthiness  which 
will  insure  fidelity  to  the  interests  intrusted  to  him  professionally,  and  to 
the  inspection  of  any  record  of  conviction  against  him  for  a  felony  or  a  mis- 
demeanor involving  moral '  turpitude.  It  is  not  for  every  moral  offense 
which  may  leave  a  stain  upon  character  that  courts  can  summon  an  attorney 
to  aoconnt.  Many  persons  eminent  at  the  bar  have  been  chargeable  witii 
moral  delinqnencies  which  were  jusUy  a  cause  of  reproach  to  them;  some 
have  been  frequenters  of  the  gaming-table,  some  have  been  dissolute  in  their 
habits,  some  have  been  indifferent  to  their  pecuniary  obligations,  some  have 
wasted  estates  in  riotous  living,  some  have  been  engaged  in  broils  and  quar- 
rels disturbing  the  public  peace;  but  for  none  of  these  things  could  the  court 
interfere,  and  summon  the  attorney  to  answer,  and  if  his  conduct  should  not 
be  satisfactorily  explained,  proceed  to  disbar  him.  It  is  only  for  that  moral 
delinquency  which  consists  in  a  want  of  integrity  and  trustworthiness,  and 
renders  him  an  unsafe  person  to  manage  the  legal  business  of  others,  that 
the  courts  can  interfere  and  summon  him  before  them.  He  is  disbarred  in 
such  case  for  the  protection  both  of  the  court  and  of  the  public. "  Indulgence 
in  vices  affecting  to  some  extent  the  moral  character,  but  not  personal  or 
professional  integrity,  is  not  a  sufficient  ground  for  disbarment:  Baker  v. 
Oommanweaith,  10  Bush,  592;  note  to'  Sx  parte  Steinman,  40  Am.  Rep.  642; 
People  V.  AUieon,  68  IlL  151.  It  has  thus  been  held  that  an  attorney  cannot 
be  disbarred  because  he  participated  in  making  pretended  gifts  as  a  means 
of  giving  notoriety  to  an  exhibition  innocent  in  itself:  Dickena*8  Case,  67  Pa. 
8t.  169;  8.  0.,  5  Am.  Rep.  420;  or  because  he,  being  also  the  editor  of  a 
newspaper,  published  in  it  a  libelous  article  charging  a  judge  with  prostitut- 
ing the  machinery  of  justice  to  serve  party  purposes  in  a  certain  case:  Ex 
parte  Steinman,  95  Pa.  St.  220;  8.  C,  40  Am.  Rep.  637,  and  note  642.  So 
an  attorney  is  not  liable  to  disbarment  for  breach  of  a  private  trust:  People 
V.  AppUton,  105  HI.  474;  8.  C,  44  Am.  Rep.  812;  and  is  not  liable  to  db- 
barment  at  the  suggestion  of  a  stranger  for  not  pajring  over  money  collected, 
if  the  party  to  whom  the  money  belonged  was  satisfied:  People  v.  AlUeon^  68 
111.  151.  Where  the  acta  charged  against  an  attorney  are  not  done  in  his 
official  character,  and  are  indictable  and  not  confessed,  there  has  been  a 
diversity  of  practice  on  the  subject.  In  some  cases  it  is  held  that  there 
must  be  a  regular  indictment  and  conviction  before  the  court  will  disbar; 
,Ex  parU  Steinman,  95  Pa.  St.  220;  S.  C,  40  Am.  Rep.  637;  Anonymous,  7 
K.  J.  L.  162;  SioUe  v.  Foreman,  3  Ma  602;  Sx  parU  Fuher,  6  Leigh,  619; 
8taU  V.  Chapman,  11  Ohio,  430;  Beene  v.  State,  22  Ark.  149;  in  others,  such 
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previous  conyiction  is  deemed  unnecessary:  £hs  parte  Wall,  107  U.  S.  265; 
SkUe  V.  Winton,  5  Pac.  Bep.  337;  S.  C,  11  Or.  456;  60  Am.  Rep.  486;  In  re 
Treadwell,  7  Pac.  Rep.  724;  Siephetu  v.  Hill,  10  Mees.  &  W.  28;  Ex  parte 

Burr,  2  Cranch  C.  0.  379;  1  Wheel.  Cr.  Cas.  503;  In  Matter  of ,  6  Bam. 

&  Adol.  1088;  Fielda  v.  State,  Mart.  &  Y.  168;  SmUh  v.  State,  1  Yerg.  228; 
Pen-y  v.  State,  3  G.  Greene,  550;  In  re  Percy,  36  N.  Y.  C51;  Penobscot  Bar 
V.  Kimball,  64  Me.  140;  Delano's  Case,  58  N.  H.  5;  S.  C,  42  Am.  Bep.  555, 
note  557-565;  IJx  parte  Walls,  64  Ind.  461;  Matter  qf  Wool,  36  Mich.  299; 
People  V.  AppUton,  105  111.  474;  S.  C,  44  Am.  Rep.  812.  Many  of  these  cases, 
pro  and  con,  are  reviewed  in  Ex  parte  Wall,  107  U.  S.  265. 

Suspension.  — The  minor  punishment  of  suspension  for  a  certain  time  is 
often  inflicted  for  lighter  offenses.  Thus  an  attorney  was  suspended  from 
practice  for  two  years  for  fraud  and  deceit,  involving  money  matters,  prac- 
ticed towards  his  clients,  with  the  privilege  of  moving  for  a  modification 
within  six  months  from  the  date  of  suspension,  upon  showing  that  the  claim 
sgaiofit  him  had  been  paid;  and  the  suspension  was  to  be  perpetual,  and  the 
aittomey's  license  .revoked,  unless  be  made  such  motion  before  two  years: 
Slemmer  v.  WriglU,  54  Iowa,  164;  S.  C,  6  N.  W.  Bep.  181.  An  attorney  was 
suspended  for  six  months  for  affixing  false  dates  to  certain  jurats  and  ac- 
knowledgments: In  (he  Matter  etc.  qf  Arctander^  26  Minn.  25;  S.  C.,  1  N.  W. 
Rep.  43;  for  one  year,  when,  in  moving  for  the  admission  of  a  person  as  a 
member  of  the  bar,  he  concealed  the  fact»  within  his  own  knowledge,  that  the 
board  of  ezBminers  had  reported  advursely  upon  sudi  application:  In  Matter 
<lfDeringer,  12  Phila.  217;  for  six  months,  for  huving  abstracted  &om  the  files 
in  the  office  of  a  prothonotary  a  receipt  attached  to  AjUri/adat:  In  re  Oates, 
2  AU.  Rep.  214;  for  five  years,  for  receiving  money  from  a  client  to  apply 
to  certain  puiposes,  and  retaining  it,  and  not  applying  it  as  agreed:  In  re 
Moore,  13  Pac.  Rep.  865;  for  a  short  peciod,  for  assisting  counsel  who  in- 
serted skmdftpous  and  malicious  charges  against  a  judge  in  his  pleadings: 
People  v.  Oreen^  13  Id.  514;  for  three  months^  for  drawing  an  indictment, 
while  district  attorney,  which  was  returned  by  the  grand  jury  a  "  true  biU,** 
and  afterwards  appearing  as  counsel  for  the  defendant,  when  his  term  of 
office  had  expired:  People  v.  Spenoer,  61  OaL  128.  So  an  attorney  for  the 
city  and  county  of  San  Franoisoo,  who  has  the  management  of  all  its  casesb 
is  guilty  of  unprofessional  oonduct,  and  violation  of  his  oath  as  attorney  and 
oonnselor  at  law,  if,  after  his  office  has  expired,  he  accepts  a  retainer  in  one  61 
the  city  cases  of  which  he  had  charge  on  the  side  opposed  to  the  city,  though 
he  performs  no  services  for  this  retainer  other  than  that  he  agrees  not  to  dis- 
olese  £.  point  arising  in  the  case,  and  within  his  knowledge,  which  would  bo 
favorable  to  the  city,  and  probably  fatal  to  the  suit  of  the  other  party:  In  re 
Cowdery^  10  Pac.  Rep.  47.  In  this  case  the  attorney  was  suspended  for 
six  months.  Aad  in  the  case  of  In  re  Temple,  33  Minn.  343,  S.  C,  23  N.  W. 
Rep.  463,  the  attorney  was  suspended  for  six  months  for  not  accounting  to 
his  client,  nor  repaying  the  amount  received  by  or  for  him  upon  a  note  in 
his  hands  for  collection.  But  an  attorney  cannot  be  suspended  from  practios 
by  the  default  of  his  partner,  and  converting  the  money  of  a  dient  without 
his  knowledge:  KlingensmiUi  v.  Kepler,  41  Ind.  341;  Kepler  v.  KUngenmnUk, 
50  Id.  434;  nor  can  he  be  suspended  for  neglecting  to  appear  before  an  ex- 
aminer to  testify.  His  contempt  for  not  obeying  a  subpoena  can  only  be  pun- 
ished by  fine:  Connmomoeaith  v.  Newton,  1  Grant  CSas.  453;  People  v.  Thtrmer,  1 
Cal.  143;  S.  C,  62  Anu  Deo.  295,  300. 

P&Aoncs.  — An  order  to  show  cause  is  the  improved  mode-ol  prooeeding 
•guast  attorneys  for  disbarment:  JS»  parte  Wall,  107  U.  S.  265;  a  a,  13 
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Fed.  Rep.  814;  In  re  Percy,  36  N.  Y.   651;  Jn  Matter  qf ,  6  Bam.  & 

Adol.  1088;  Stephens  v.  HiO,  10  Mees.  k  W.  28;  In  re  Dames,  93  Pa.  St.  116; 
S.  C,  39  Am.  Rep.  729;  13  Phila.  65;  Winkelman  v.  People,  50  III.  449;  In 
re  Orton,  54  Wis.  379;  Ex  parte  Bradley,  7  Wall.  364;  fn  re  Wool,  36  Mich. 
299;  People  v.  Oreen^  3  Pac.  Rep.  65;  /»  re  Serf  ass,  9  Atl.  Rep.  674;  Anonymous, 
22  Wend.  666;  SmWi  v.  State,  1  Yerg.  228;  Beene  v.  State,  22  Ark.  149; 
People  V.  Palmer,  61  HI.  255;  Penobscot  Bar  v.  Kimball,  64  Me.  140;  5aa*)n  ▼. 
Stowell,  1 1  Paige,  526.  In  any  case,  tbe  power  of  the  court  sbonld  not  be 
exercised  without  notice  to  the  offending  party  of  the  grounds  of  complaint 
against  him,  and  affording  him*  ample  opportunity  of  explanation  and  de- 
fense. A  judgment  disbarring  an  attorney  without  this  is  erroneous:  hrad- 
ley  V.  Fisher,  13  Wall.  335;  Peyttm's  Appeal,  12  Kan.  398;  Pe<yplUi  v.  Ttrmer, 
1  Cal.  143;  S.  C,  52  Am.  Dec.  295;  Ex  parte  Robinson,  19  WalL  606;  Penob- 
scot Bar  V.  Kimball,  64  Me.  140;  and  from  it  an  appeal  is  allowed  in  some  of 
the  states:  Peyton's  Appeal,  12  Kan.  398;  Turner  ▼.  Commonwealth,  2  Met. 
(Ky.)  619;  KUngensmithv,  Kepler,  41  Ind.  341;  Kepler  y.  KUnornsmitli,  50  Id. 
434;  In  re  Orton,  54  Wis.  379;  WaUs  v.  Palmer,  64  Ind.  493;  Ex  parte  Tripp, 

66  Id.  631;   Winkelman  v.  People,  50  lU.  449;   In  Matter  of ,  86  N.  Y. 

563;  Diddnson  v.  Dustin,  21  Mich.  561;  but  no  appeal  is  allowed  in  Texas 
against  a  defendant  attorney  who  successfully  resisted  proceedings  to  disbar 
him  in  the  lower  court:  State  v.  TuTMtall,  51  Tex.  81.  In  Ex  parte  Steinman, 
95  Pa.  St.  220,  it  is  held  that  courts  have  jurisdiction  and  power  upon  their 
own  motion,  without  formal  complaint  or  petition,  in  a  proper  case,  to  strike 
the  name  of  an  attorney  from  the  roll,  provided  he  has  had  reasonable  no- 
tice, and  an  opportunity  to*be  heard;  but  under  the  revised  statutes  of  New 
York,  disbarment  upon  motion,  without  the  filing  of  regular  charges,  is  held 
to  be  unauthorized:  Saxton  v.  Stowell,  11  Paige,  526;  and  the  usual  practice 
is  to  make  specific  charges  in  writing  against  the  attorney,  so  that  he  can  an- 
Bwer  them,  when  a  rule  to  show  cause  will  issue  if  a  proper  case  is  presented: 
Beene  v.  State,  22  Ark.  149;  In  re  Mills,  1  Mich.  392;  People  v.  Palmer,  61  HI. 
255;  Dickinson  v.  Dustin,  21  Mich.  561;  Anonymous,  22  Wend.  656.  He  can 
then  move  to  quash  or  answer,  when  evidence  wiU  be  heard:  Smith  v.  State, 
1  Yerg.  228.  The  papers  should  be  properly  presented,  and  served  upon  the 
attorney:  In  re  Percy,  36  N.  Y.  651.  Where  the  proceeding  to  disbar  an  at- 
torney is  by  order  to  show  cause,  the  charges  against  him  should  cleariy  ap- 
pear in  the  order  itself,  or  in  some  instrument  appended  thereto,  or  at  least 
on  file;  and  even  when  the  charges  are  to  be  supported  by  pleadings  filed  by 
such  attorney,  the  charges  themselves  should  be  distinctly  specified:  In  rt 
Orton,  54  Wis.  379.  Other  persons  besides  "  creditors  "  may  institute  pro- 
ceedings to  disbar  an  attorney:  People  v.  Pcdmer,  61  111.  255;  the  attorney 
may  defend  by  affidavits:  In  re  Wool,  36  Mich.  299;  and  though  not  strictly 
reg^ular  to  grant  a  rule  to  show  cause  without  an  affidavit  making  charges 
against  the  attorney,  the  want  of  such  affidavit  does  not,  under  all  circum- 
stances, render  the  proceeding  void  as  consm  non  jndioe:  Ex  parte  Wall,  107 
U.  S.  265;  S.  C,  13  Fed.  Rep.  814.  The  circuit  court  may  properly,  on  its 
own  motion,  require  an  attorney  to  show  cause  why  he  should  not  be  dis- 
barred, when  pleadings  filed  by  him  appear  to  require  an  investigation  of 
that  character:  In  re  Orton,  54  Wis.  379.  But  when  an  attorney  is  charged 
with  malpractice,  or  offenses  not  committed  within  the  presence  and  per- 
sonal knowledge  of  the  court,  the  correct  mode  of  proceeding  against  him  is 
by  complaint  or  information  made  on  the  oath  of  some  individual:  Walker  v. 
CommonwecUth,  8  Bush,  86.  In  Indiana,  a  proceeding  to  disbar  an  attorney 
vmst  confontt  to  the  requirements  of  the  code,  and  an  order  of  disbarment 
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where  the  code  Is  not  complied  with  is  void,  and  an  appeal  lies:  Ex  parte 
Tripp,  66  Ind.  531.  Informations  to  remove  an  attorney  from  the  bar  must' 
disclose  with  certainty  the  facts  of  nuscondnct,  and  that  the  defendant  is 
amenable  to  the  proceeding:  Thomas  v.  State,  58  Ala.  365;  StaU  v.  Burvt  28 
K.  W.  Rep.  261 ;  En  parte  Cole,  1  McCrary,  405.  In  a  regular  complaint  against 
an  attorney,  charges  cannot  be  received  and  acted  on  unless  made  on  oath. 
But  he  may  waive  this;  and  the  court  will  then  proceed  to  investigate  the 
charges  upon  testimony  regularly  taken  under  oath:  Ex  parte  Burr,  9  Wheat. 
529.  The  court  should  allow  a  continuance,  that  defendant  may  get  absent 
witnesses,  in  a  proper  case,  and  to  refuse.it  is  error:  WaXher  v.  SiaU,  4 
W.  Va.  749. 

The  method  of  pleading  and  practice  in  a  proceeding  to  disbar  an  attorney 
is  not  controlled  by  the  same  rules,  in  every  respect,  that  prevail  in  ordinary 
common-law  actions.  Such  proceeding  is  special  and  of  a  summary  character. 
One  of  the  respects  in  which  it  thus  differs  is  that  a  replication  to  the  answer 
to  the  rule  to  show  cause  is  unknown  to  such  proceeding.  Upon  the  coming 
iu  of  such  answer  the  motion  of  the  movant  is  to  make  the  rule  absolute,  and 
that  of  the  respondent  is  to  discharge  the  rule,  and  the  introduction  of  testi- 
mony is  proper  without  a  replication:  State  v.  Maxwell,  19  Fla.  31.  On  an 
information  against  an  attorney  at  law,  he  can  only  be  tried  on  the  charges 
contained  in  the  information.  Other  charges  in  the  affidavits  filed  with  it 
will  not  be  considered:  People  v.  AlBson,  68  111.  151.  Informations  against 
attorneys  are  disfavored  after  great  lapse  of  time  from  the  commission  of  the 

acts  complained  of:  In  Matter  qf ,  2  Bam.  &  AdoL  766;  People  v.  Allison, 

68  HI.  151.  A  different  rule  prevails  in  the  federal  courts  from  that  in  some 
of  the  state  courts.  It  is  there  held  that  formal  allegations,  making  specific 
charges  of  malpractice  or  unprofessional  conduct,  are  not  essential  as  a  foun- 
dation for  proceedings  against  attorneys.  All  that  is  requsite  to  their  validity 
is  that  when  not  taken  for  matters  occurring  in  open  court,  in  the  presence 
of  the  judges,  notice  should  be  given  to  the  attorney  of  the  charges  made^ 
and  opportunity  afforded  him  for  explanation  and  defense.  The  manner  in 
which  the  proceeding  shall  be  conducted,  so  that  it  be  without  oppression  or 
injustice,  is  a  matter  of  judicial  regulation:  Randall  v.  Brigham,  7  Wall.  523. 
An  attorney  cannot  be  disbarred  for  misbehavior  in  his  office  of  attorney 
generally,  upon  the  return  of  a  rule  issued  against  him  for  contempt  of  courts 
and  without  opportunity  of  defense  or  explanation  to  the  first-named  charge: 
Ex  parte  Bradley,  7  Id.  364.  A  judgment  of  disbarment  should  specify  the  par- 
ticular charges  upon  which  an  attorney's  guilt  U  pronounced:  Perry  v.  State, 
3  G.  Greene,  550;  if  not,  another  court  will  not  disbar  him  upon  an  affidavit 
merely  stating  that  he  was  disbarred  in  the  original  court,  without  showing 
the  cause  thereof:  fn  re  Hagite,  7  Moore,  G4.  But  otherwiie  where  the  cause 
of  disbarment  is  shown:  fn  re  Smith,  4  Id.  319.  Where  an  attorney  has  had 
due  notice  of  the  proceedings  for  his  disbarment,  appears  therein,  and 
neither  makes  any  objection  to  the  mode  of  procedure  nor  asks  for  any 
other,  he  cannot  object  on  appeal  that  it  was  not  the  one  he  had  a  right  to 

demand:  In  Matter  qf ,  86  N.  Y.  563.     In  such  proceedings,  where  he 

denies  the  charges,  the  common-law  rules  of  evidence  apply.  The  accused 
is  not  to  be  tried  upon  affidavits,  but  is  entitled  to  confront  the  witnesses 
and  sabject  them  to  cross-examination,  and  to  invoke  the  well-settled  rules  of 
evidence:  In  Matter  qf  Eldridge,  82  N.  Y.  161;  S.  C,  37  AnL  Rep.  558;  but 

this  right  is  a  personal  one,  and  he  may  waive  it:  In  Matter  qf ,  86  N.  Y. 

563.  In  Indiana,  he  may  demand  that  the  issues  raised  shaU  be  tried  by 
a  jury:  ReUly  v.  Cavanaugh,  32  Ind.  214;  but  not  in  lUinoia;  People  v.  Oood- 
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fic/i,  79  111.  148;  and  in  Iowa  and  KanmiB  he  may  get  a  change  of  venue  where 
the  presiding  judge  is  prejudiced  against  him:  Peyton's  Appeal,  12  Kan.  398; 
State  V.  Clarke^  46  Iowa,  155.  An  appeal,  however,  from  a  judgment  of  a 
justice's  court  convicting  an  attorney  of  embezzlement,  operates  as  a  sus- 
pension of  the  judgment,  and  proceedings  taken  for  the  disbarment  of  the 
attorney,  based  upon  such  judgment,  and  instituted  pending  the  appeal,  are 
premature  and  should  be  dismissed:  People  v.  Treadtoell,  66  Cal.  400.  Where 
the  supreme  court  has,  by  its  judgment,  disbarred  an  attorney,  a  motion  for 
a  new  trial  will  not  be  heard  by  it:  In  re  Tyler,  13  Pac  Rep.  169.  Where 
an  attorney  in  his  pleadings  before  a  federal  court  makes  malicious  charges 
and  attacks  upon  a  state  judge  and  state  attorney,  the  state  court  has  juris- 
diction to  consider  thei  question  of  his  disbarment:  People  v.  Qreen,  13  Id. 
514. 

CoNTiMFTS — Emer  or  Dihbarmknt  as  to  Othxr  Courts.  — An  attor- 
ney should  not  be  suspended  or  removed  for  contempt  unless  the  offense  is 
of  so  gross  and  serious  a  nature  as  to  render  him  unworthy  of  his  office: 
Watatm  v.  CUk/ens*  Savinga  Bank,  5  S.  G.  159;  Jackson  v.  State,  21  Tex.  668; 
In  re  WooOey,  11  Bush,  95;  Commonwealth  v.  Newton,  1  Grant  Gas.  453;  People 
V.  Oreen,  3  Pac.  Rep.  374;  Ess  parte  Smith,  28  Ind.  47;  note  to  People  v.  Turner, 
52  Am.  Dec.  302.  Thus  he  cannot  be  suspended  for  disobeying  a  subpoena: 
CommonweaUh  v.  Newton,  1  Grant  Gas.  453;  or  for  receiving  his  fees  from  a 
corporation  after  the  court  has  restrained  such  corporation  from  paying 
out  its  funds:  Waison  v.  Citigens'  Saiomgs  Bank,  5  S.  G.  159;  and  in  Texas, 
applying  abusive  and  opprobrious  epithets  to  a  judge  in  vacation  cannot 
be  considered  "a  contempt  involving  fraudulent  or  dishonorable  conduct 
or  malpractice  "  within  the  meaning  of  the  statute:  Jackson  v.  State,  21  Tex. 
668;  but  as  to  this,  see  People  v.  Oreen,  3  Pac.  Rep.  374,  where  the  distinc- 
tion between  proceedings  for  disbarment  and  those  for  contempt  was  clearly 
pointed  out  in  a  case  where  a  lawyer  insulted  a  judge  upon  the  street  on  ac- 
count of  his  judicial  action.  A  contempt  may  be  a  ground  for  disbarment; 
but  a  cause  of  disbarment  need  by  no  means  constitute  a  contempt.  No 
punishment  can  be  inflicted  upon  an  attorney  for  an  ordinary  contempt 
merely,  unaccompanied  by  aggravating  circumstances,  except  fine  and  im- 
prisonment: Note  to  People  v.  Turner,  52  Am.  Dec.  302;  People  v.  Chreen,  3 
Pac.  Rep.  374;  CommonweaUh  v.  Newton,  1  Grant  Gas.  453;  Ex  parte  SnUth, 
28  Ind.  47.  But  for  an  open,  notorious,  and  public  insult  to  a  court,  for 
which  an  attorney  contumaciously  refuses  in  any  way  to  atone,  he  may  be 
both  fined  for  contempt  and  disbarred:  In  re  WooUey,  11  Bush,  95.  So  may 
he  be  both  disbarred  and  committed  to  jail  for  contempt  in  persistently  dis- 
obeying an  order  to  pay  over  to  his  client  money  collected  in  a  suit  insti- 
tuted in  the  court  thus  exercising  its  power:  Juries  v.  Laujie,  27  Fed.  Rep. 
195.  An  attorney  disbarred  for  contempt  has  a  right  of  appeal:  See  note  to 
Clark  V.  People,  12  Am*  Dec.  186.  The  court  will  not  punish  by  disbarment 
for  contempt  when  the  act  has  not  l)een  committed  in  their  presence,  and 
there  is  another  mode  of  punishment:  In  re  Hirst,  9  Phila.  216;  nor  will 
they  punish  by  disbarment  for  contempts  committed  in  other  courts:  Ex 
parU  Tillinghast,  4  Pet.  108;  Ex  parte  Bradley,  7  Wall.  364.  An  attorney  re- 
moved by  the  court  of  chancery  in  New  York  is  deprived  of  the  right  to 
practice  as  an  attorney  in  any  of  the  courts  of  record  in  that  state:  In  re 
Peterson,  3  Paige,  510.  The  effect  of  a  removal  by  the  supreme  court  of  a 
state  is  the  same:  State  v.  Burr,  19  Neb.  593;  S.  G.,  28  N.  W.  Rep.  261. 
Disbarred  attorneys  in  Michigan  can  no  longer  appear  as  attorneys  in  any 
KNtrt  of  record  of  that  state,  or  represent  any  person  in  court  as  attorney, 
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"agent,"  or  otberwiM:  CM  v.  Judge  of  Superior  Court,  etc.,  43  Mich.  2S9. 
But  where  a  court  of  inferior  and  co-ordinate  jurisdiction  merely  Buspends  an 
attorney  from  practice,  it  does  not  have  the  effect  of  suspending  him  from 
practice  in  other  inferior  courts,  or  in  the  supreme  court:  Winhelman  v.  Peo- 
pU,  50  HI.  449.  Where  an  attorney  has  been  suspended  for  a  term  of  years 
by  one  court  for  contempt,  it  is  not  compulsory  on  other  courts  of  co-ordinate 
jurisdiction,  as  in  the  case  of  striking  from  the  roUs,  to  suspend  him;  but  they 
will  look  into  the  affidavits,  and  exercise  their  own  discretion :  Inre  De  Me- 
dina, 6  L.  T.,  N.  S.,  536. 

Restoration,  and  Other  Matters.  —  If  an  attorney's  name  be  stricken 
from  the  rolls  for  malpractice,  he  may  afterwards  be  readmitted  on  motion, 
-  and  on  a  proper  showing.  Striking  from  the  rolls  is  not  necessarily  a  per- 
petual disability;  it  ia  sometimes  meant  merely  as  a  temporary  punishment, 
and  regarded  in  the  light  of  a  temporary  suspension  only,  unless  otherwise 
stated  in  the  decree  of  disbarment.  But  the  applicant  for  readnussion  in 
such  cases  must  satisfy  the  court  that  he  ought  to  be  restored,  and  that  no 
objection  to  him  remains.  It  appears  to  be  a  matter  left,  to  a  great  extent^ 
to  the  sound  discretion  of  the  court.  Mandamus  is  the  appropriate  remedy 
to  restore  an  attorney  disbarred,  where  the  court  below  has  exceeded  its  ju- 
risdiction in  the  matter.  This  is  the  regular  practice  in  the  federal  courts, 
and  apparently  the  necessary  one,  as  neither  error  nor  appeal  will  lie  in  the 
United  States  courts  in  such  cases.  Without  the  writ  of  mandamus  in  those 
courts,  however  flagrant  the  wrong  conmiitted  against  attorneys  in  disbarring 
them,  they  would  be  destitute  of  redress:  Ex  parte  Wall,  107  U.  S.  265;  S.  C, 
13  Fed.  Rep.  814;  Ex  parte  Bradley,  7  Wall.  364;  Ex  parU  Robinson,  19  Id. 
505.  But  a  clear  case  of  grossly  irregular  and  unjust  conduct  must  be  shown: 
Ex  parte  Burr^  9  Wheat.  529;  and  it  will  not  issue  where  there  was  jurisdic- 
tion in  the  court  below:  Ex  parte  Secombe,  19  How.  9.  So  in  a  clear  case  of 
excess  of  jurisdiction  in  an  inferior  state  court,  mandamus  has  been  held  the 
proper  remedy  to  restore  a  disbarred  attorney's  name  to  the  rolls:  People  v. 
Dowiing,  55  Barb.  197;  S.  C,  37  How.  Pr.  394;  PeopU  v.  Turner,  1  Cal.  143; 
S.  C,  52  Am.  Dec.  295,  note  302;  note  to  Dane  v.  Derby,  89  Am.  Dec.  732, 
740;  Witliera  v.  StaU,  36  Ala.  252;  State  v.  Maxwell,  19  Fla.  31;  but  manda' 
rmis  will  not  issue  in  the  state  courts  for  trifling  reasons,  and  where  there  is 
another  adequate  remedy:  People  v.  DowUny,  05  Barb.  197;  S.  C,  37  How.  Pr. 
394.  And  it  will  not  lie  to  compel  a  court  to  alter  a  punishment  of  contempt, 
if  authorized  by  law:  Ex  parte  Burr,  4  Wheat.  529;  Ex  parte  Secombe,  19  How. 
9.  The  remedy  by  mandamus  has  been  denied  in  Massachusetts:  RandaUCs 
Case,  11  Allen,  473;  in  Pennsylvania:  Commonwealth  v.  Judges  etc,  1  Serg.  & 
R.  187;  McLaug/din  v.  District  Court,  5  Watts  &  S.  272;  and  in  Indiana:  Bx 
parte  Walb,  73  Ind.  95;  Walls  v.  Palmer,  64  Id.  493;  but  we  have  seen  that 
an  appeal  will  lie  in  the  latter  state.  That  mandamus  is  improper,  and  that 
certiorari  in  the  nature  of  a  writ  of  error  will  lie  where  there  is  no  appeal,  see 
Ex  parte  Biggs,  64  N.  C.  202.  In  Colorado,  the  supreme  court  will  insue  a 
writ  of  mandamus  to  compel  the  judge  of  a  district  court  to  recognize  a  dis- 
trict attorney;  but  not  if,  upon  application  for  the  writ,  the  court  is  equally 
divided  in  opinion:  People  v.  Ilallett,  1  Col.  352.  The  Indiana  practice  upon 
application  for  readmission  is  well  stated  in  Ex  parte  WaQs,  73  Ind.  95.  The 
applicant  for  readmission  is  not  entitled  to  a  jury  trial:  Id.  He  must  show 
his  qualifications,  and  let  the  court  determine  upon  their  sufficiency:  Id.  If 
an  attorney  is  stricken  from  the  roll,  a  pardon  by  an  executive  officer  will  not 
entitle  him  to  restoration:  MaHer  of  Broume,  2  CoL  563;  In  MaUer  qf  JS,,^ 
Bow.  Pr.  171.    Judges  are  not  liable  to  a  civil  action  for  damages  for 


1868-69.]  Clonts  v.  Ritch.  345 

ing  attorneys  from  the  bar.  The  act  ia  a  judicial  one:  Bradley  v,  FiBher^  13 
WalL  335.  An  accusation  to  remove  aa  attorney,  signed  by  0.  and  P.,  is  in- 
sufficiently verified,  where  the  affidavit  is  made  upon  the  information  and 
belief  of  H.,  without  stating  why  it  was  not  made  by  one  of  the  informants: 
In  Matter  qf  Sbtchkiss,  58  Cal.  39.  The  subject  of  disbarment  of  attorneys 
is  discussed  in  the  notes  to  Ex  parte  Sleinman,  40  Am.  Rep.  642;  Delano's  Case^ 
42  Id.  557-565;  In  re  Houghton,  8  Pac.  Rep.  57-59;  In  re  Wall,  13  Fed. 
Rep.  820-823;  State  v.  Burr,  28  K.  W.  Rep.  269-271;  In  re  Oatee,  2  Atl. 
Rep.  215-217.  The  note  to  each  of  the  last  four  authorities  cited  is  the  same. 
It  is  also  treated  in  Weeks  on  Attorneys,  sees.  80-83. 


ClONTS   V.    RiTOH. 

[12  Florida,  683.] 

JvDQMXHT  IS  Genxral  Leen  U70N  Real  Estate,  Whioh  Coubt  ov  Law 
CANNOT  CoNTHOL  by  directing  execution  of  the  judgment  against  specific 
portions  of  the  property  of  the  defendant  in  execution,  to  the  exclusion 
of  other  portions  equally  subject  to  the  general  lien,  on  account  of  equi- 
ties claimed  to  exist  in  favor  of  a  person  not  a  party  to  the  judgment  or 
execution.  The  only  remedy  is  in  a  court  of  equity,  where  all  interests 
may  be  heard,  and  sJl  rights  adjusted. 

Writ  of  error  to  review  a  judgment.  M.  A.  Clonte,  sheriff, 
etc.,  was  plaintiff  in  error,  and  H.  L.  Ritch  was  defendant  in 
error.    The  facts  are  stated  in  the  opinion. 

E.  M,  UEngUj  for  the  plaintiff  in  error. 
8.  M.  G.  Gary,  for  the  defendant  in  error. 

By  Court,  Westcott,  J.  Adam  L.  Eichelberger  is  indebted 
to  H.  L.  Ritch,  the  petitioner  in  the  court  below,  in  the  sum 
of  twelve  thousand  dollars,  which  is  secured  by  mortgage 
upon  certain  real  estate  of  Eichelberger  in  Marion  County. 
At  the  date  of  the  execution  of  this  mortgage,  it  is  alleged 
that  an  examination  of  the  ofiSces  of  sheriff  and  clerk  of  the 
county  disclosed  no  unsatisfied  executions  against  the  mort- 
gagor, and  a  certificate  of  the  clerk  to  the  effect  that  no  liens 
existed  on  the  property  was  given.  There  was,  however,  at 
the  time,  in  the  hands  of  the  ex-sheriff  of  the  county  an  un- 
satisfied execution  against  the  mortgagor  and  Jacob  W.  Eichel- 
berger and  John  B.  Eichelberger,  in  favor  of  one  William 
Royall  for  the  sum  of  $637.94.  Upon  this  execution  sundry 
payments  had  l>een  made. 

After  ibe  execution  of  the  mortgage,  upon  application  to 
ib%  oourt^  this  execution  was  ceoawed  for  tiie  balance  alleged 
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to  be  dae,  and  was  levied  upon  the  lands  embraced  in  the 
mortgage  to  Ritch,  while  other  executions  bearing  date  since 
the  date  of  the  mortgage  were  levied  upon  other  lands  of 
Eichelberger,  the  defendant  in  execution.  Upon  this  state 
of  facts,  Ritch,  the  mortgagee,  files  a  petition  in  vacation  be- 
fore the  judge  of  the  circuit  court,  setting  up  the  facts  before 
stated,  as  well  as  that  the  land  upon  which  the  executions 
junior  to  the  mortgage  were  levied  is  of  sufficient  value,  not 
only  to  satisfy  these  executions,  but  as  well  all  liens  superior 
to  the  mortgage,  including  the  execution  in  favor  of  Royall, 
and  that  the  other  defendants  in  execution,  with  Eichelberger, 
are  possessed  of  sufficient  property  to  satisfy  the  Royall  exe- 
cution, and  prays  ''a  rule  nisi  against  Mitchell  Clonts,  sheriff, 
to  show  cause  why  said  mortgaged  lands  have  been  levied 
upon,  and  why  he  does  not  levy  and  sell  other  property  of 
the  said  Adam  L.  Eichelberger  to  satisfy  all  executions  of  su 
perior  lien  to  the  said  mortgage  in  favor  of  the  said  H.  L. 
Ritch;  and  that  if  the  said  other  lands  be  insufficient  to  satisfy 
said  executions,  then,  and  in  that  event,  to  proceed  with  the 
sale  of  the  said  mortgaged  lands  mentioned  to  satisfy  the  bal- 
ance due  thereon  after  the  proceeds  of  the  said  sale  shall  be 
exhausted,  unless  also  the  said  H.  L.  Ritch,  or  his  attorney, 
shall  fail  to  pay  balance  so  found  to  be  due  as  aforesaid, 
and  that  unless  the  said  sheriff  shall  show  to  this  honorable 
court  good  and  sufficient  cause,  that  the  said  rule  nisi  be  made 
absolute;  and  that  until  said  cause  shall  be  shown,  the  said 
sheriff  be  enjoined  from  any  proceedings  which  will  prejudice 
the  security  of  the  said  H.  L.  Ritch  until  the  further  orders  of 
this  honorable  court,"  etc. 

The  judgment  of  the  court,  after  demurrer,  and  motion  to 
dismiss,  and  various  proceedings  which  it  is  unnecessary  to 
mention  further  than  to  say  that  they  bring,  in  every  aspect 
of  the  case,  the  matter  of  irregularity  and  jurisdiction  to  the 
attention  of  the  court,  was  as  follows:  — 

^^Upon  reading  and  considering  the  petition  and  answer  in 
the  above  cause,  it  is  ordered  that  the  lands  mentioned  in  said 
petition,  and  which  are  contained  in  the  indenture  of  mort- 
gage by  Adam  L.  Eichelberger  to  H.  L.  Ritch,  bearing  date 
the  16th  of  March,  1866,  shall  not  be  sold  to  satisfy  execu- 
tions of  superior  liens  to  said  mortgage  until  the  proceeds  of 
the  sales  of  all  other  lands  of  the  said  Adam  L.  Eichelberger 
have  been  exhausted  to  satisfy  the  same,  and  then  only  in  the 
•vent  H.  L.  Ritch,  his  agent  or  attorney,  shall  fail  to  discharge 
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and  satisfy  such  deficiency  after  said  proceeds  have  heen 
exhausted." 

A  writ  of  error  now  brings  this  judgment  here  for  review, 
and  the  errors  assigned  involve  the  points  whether  a  judge  of 
the  circuit  court  in  vacation,  sitting  as  a  common-law  judge, 
can  make  such  an  order  or  hear  and  determine  such  proceed- 
ings, as  well  as  the  propriety  of  the  order  made. 

From  this  statement  of  the  case  the  question  here  is,  Can 
the  judge  of  the  circuit  court,  out  of  term,  upon  a  petition  filed 
against  the  sheriff  by  a  mortgagee  of  a  defendant  in  execution, 
direct  the  sheriff  to  proceed  against  particular  portions  of  the 
property  of  the  defendant  in  execution  until  they  are  exhausted, 
to  the  exclusion  of  certain  other  portions  of  the  property  which 
have  been  levied  upon  by  the  sheriff  under  the  execution  on 
account  of  certain  equities  which  the  mortgagee  claims  exists, 
and  which,  in  his  judgment,  entitle -him  to  an  appropriation 
of  the  proceeds  of  the  mortgaged  premises  as  against  the  plain- 
tiff in  execution,  whom  he  claims  has  a  general  lien  against 
the  whole  estate  under  a  judgment  at  law,  while  his  is  only  a 
special  lien  under  his  deed  of  mortgage? 

The  mere  statement  of  the  proposition  discloses  that  the 
sheriff,  the  officer  who  executes  the  process  of  the  court  in 
such  a  proceeding,  is  really  little  more  than  a  pro  forma  party, 
and  that  the  essential  equities  upon  which  the  mortgagee 
bases  his  prayer  for  relief  exist,  if  at  all,  between  him  and  the 
plaintiff  in  execution.  While  this  is  true,  the  plaintiff  in  exe- 
cution here  is  no  party  to  the  proceeding,  and  the  execution 
of  his  judgment  at  law  upon  property  subject  to  its  general 
lien  is  controlled  and  postponed. 

This  judgment  at  law  is  a  general  lien  upon  the  real  estate 
of  the  defendant  in  execution  at  law;  that  general  lien  cannot 
be  controlled  in  the  manner  here  sought;  it  is  universal,  and 
a  court  of  equity,  which  corrects  that  wherein  the  law  on  ac- 
count of  its  universality  is  deficient,  is  the  only  tribunal  pos- 
sessed of  the  necessary  appliances  as  well  as  power  to  act  in 
such  manner,  which,  while  it  protiects  all,  sacrifices  none  to 
extend  that  protection. 

A  court  of  law  cannot,  either  in  term  or  vacation,  pass  such 
an  order  as  this. 

The  defendant  in  error  insists  that  the  judges  of  the  circuit 
courts,  as  courts  of  law,  have  such  power  under  the  statutes  of 
this  state. 

There  is  no  claim  here  that  the  execution  issued  illegally. 
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nor  is  this  a  proceediDg  instituted  by  the  defendant  in  execu- 
tion under  the  provisions  of  the  act  of  February  15,  1834: 
Thompson's  Dig.  360,  sec.  1. 

The  only  other  statute  which  regulates  the  power  of  courts 
of  law  over  their  own  process  is  the  act  of  March  15,  1844, 
which  provides  "that  the  court  before  which  an  execution  is 
returnable,  or  the  judge  in  vacation,  may,  on  application  and 
notice  to  the  adverse  party,  for  good  cause,  upon  such  terms 
as  the  court  may  impose,  direct  a  stay  of  the  same,  and  the 
suspension  of  the  proceedings  thereon  until  the  first  term  of 
the  court  thereafter,  or  until  a  decision  can  be  had  on  the 
same.''  The  "adverse  party"  indicated  in  this  section  is  not 
the  sheriff  in  such  a  case  as  this. 

The  section  above  was  incidentally  alluded  to  in  the  case  of 
Michael  v.  Duncariy  7  Fla.  14,  but  that  case  involved  no  ques- 
tion except  whether  the  act  of  1844  repealed  the  act  of  1834. 

In  the  case  of  Robinson  v.  FreWj  8  Fla.  355,  it  was  decided 
that  under  this  statute  "  a  court  of  law  had  power  to  afford 
relief  where  a  sale  was  about  to  be  had  on  a  day  not  author- 
ized by  the  statute  which  regulated  the  days  upon  which  sales 
of  property  under  execution  were  to  be  made."  It  was  there 
remarked  "  that  courts  of  law  have  full  power  to  revoke,  cor- 
rect, restrain,  or  quash  their  own  process  in  the  course  of 
their  own  ordinary  jurisdiction";  and  that  "there  is  a  mani- 
fest impropriety  in  a  court  of  chancery  interfering  with  the 
process  of  a  court  of  law  which  is  the  peculiar  property  of  that 
court,  unless  its  jurisdiction  is  expressly  claimed  by  equities 
alleged  outside  of  and  apart  from  the  process." 

Without  intending  to  express  either  assent  or  dissent  to 
these  very  general  remarks,  it  is  clear  that  under  it,  where 
equities  are  claimed  and  they  exist,  if  at  all,  outside  of  and 
apart  from  the  process,  and  arise  as  in  this  case  from  a  mort- 
gage held  by  one  not  a  party  to  the  process,  that  a  court  of  law 
cannot  afford  relief.  There  is  nothing  decided  in  that  case 
which  would  justify  the  court  below  in  assuming  the  jurisdic- 
tion it  did.  • 

The  necessity  of  all  the  parties  in  interest  being  before  the 
court  in  this  case  is  manifest.  New  parties  here  must  be  made, 
and  the  proceeding  at  law  is  not  suitable  or  adequate  to  ac- 
complish the  object  sought.  The  only  remedy  is  in  a  court  of 
equity 9  where  all  interests  may  be  heard,  and  where  all  rights 
may  be  adjusted,  if  indeed  the  mortgagee  has  such  equities 
entitle  him  to  such  relief, — a  question  we  do  not  deteHnine. 
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It  is  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  court  below  is  reversed  and  set  aside;  that  the  cause  be 
remanded,  with  directions  to  dismiss  the  petition,  without 
prejudice  to  the  right  of  the  party  to  file  a  bill  in  chancery 
against  such  parties,  and  praying  such  relief  as  he  may  be 
advised. 


LiEH  Of  JuDOifXNT  Attaghis  TO  Wholb  Lbqal  EgtJtTM  wluch  debtor 
bad  wben  judgment  was  docketed:  San^fcrd  t.  McLean,  23  Am.  Dec.  773; 
Roads  V.  Symmu,  13  Id.  621;  OampbeU  v.  Spenee,  39  Id.  301;  MeCbtng  v. 
Beime,  34  Id.  739. 

Judgment  Likn  on  Land  or  Dxhtob  is  Sitbjxct  to  Evert  Egumr 
wbicb  existed  against  the  land  in  the  bands  of  the  judgment  debtor  at  the 
time  of  the  rendition  of  the  judgment;  and  equity  will  protect  the  equitable 
rights  of  third  persons  against  the  legal  Uen,  and  will  limit  such  lien  to  the 
actual  interest  which  the  judgment  debtor  has  in  the  estate:  BlanhenskSp  v. 
Douglas,  82  Am.  Dec  606,  note  612;  note  to  Ayims  v.  Difpr^,  86  Id.  670.  In 
equity,  judgments  are  liens  on  the  whole  of  the  debtor's  equitsble  estate;  and 
the  whole  is  first  to  be  applied  to  the  elder  judgment^  then  the  whole  of  the 
raaidne  to  the  junior  judgment:  Hale^  r.  WUlktmB,  19  Id.  743.  Judgment 
liens  are  enforced  in  equity  in  the  same  manner  as  at  law:  Lawson  t.  Jordan, 
70  Id.  G96. 
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IS7  OboROIA,  682.] 

Unoir  OF  Statu  is  Pkbfbtual  and  indisaolable,  and  no  state  has  the  light 

to  secede  therefrom. 
SuPRXMS  GouBT  OF  TJjXTrKD  Statbs  IB  the  chosen  arbiter  to  determine  sadi 

dispntes  and  controversies  as  may  arise  between  the  respeotive  states. 
Ultdcatb  PoLinoAL  SovBBXiosTT  of  the  goTemment  created  by  the  federal 

constitntion  resides  in  the  United  States  of  America. 

SOTBRXIONTT  IS  InDIVISIBLB  AND  UnALISNABLS. 

FOwsBS  GBAirrxD  to  Fxdkbal  Govxbnmknt  by  the  states,  as  expressed  in 
the  constitntion,  vest  in  that  govemment,  with  respect  to  soch  powen^ 
the  supreme,  irresLstible,  absolute,  uncontrolled  authority  over  the  peo- 
ple of  the  respective  states,  so  as  to  act  efficiently  and  directly  upon 
them  as  individuals. 

Statb  has  Sahb  UnDtNiABLB  AND  Unlimitxd  Jubisdiotion  over  all  per- 
sons and  things  within  its  limits  as  any  foreign  nation,  unless  snch  jnxis- 
diction  was  iinthheld  or  limited  by  the  federal  constitution. 

SOVEREIONTT  IS  That  Pubuo  Authorit7  which  commands  in  civil  society, 
and  orders  and  directs  what  each  dtiaen  is  to  perform  to  obtain  the  end 
of  its  institution. 

CONT&AOT   TO    SbBVX  AS    SUBSTITUTB    IN    WaB  OF   BXBKLUON   against   ths 

United  States,  made  by  a  citixen  of  Georgia^  was  null  and  voidv  and  ae 
recovery  can  be  based  thereon. 

The  opinion  states  the  facts. 

Cabaniss  and  PeepleSy  for  the  plaintiff  in  error. 

A,  D,  Hammondj  for  the  defendants  in  error. 

By  Court,  Warner,  C.  J.  This  was  an  action  brought  by 
the  plaintiff  against  the  defendants  upon  a  note  or  obligation^ 
whereby  the  defendants  promised,  one  day  after  date,  to  pay 
the  plaintiff  two  thousand  five  hundred  dollars  as  a  substitute 
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for  one  of  the-defendants  in  the  confederate  army,  for  the  term 
of  three  years,  or  daring  the  war  now  going  on  between  the 
Confederate  States  and  the  United  States  of  America,  dated 
the  Slst  of  January,  1863.  Upon  the  trial  of  the  case,  the 
court  below  decided  that  the  undertaking  of  the  defendants 
was  illegal  and  void,  and  nonsuited  the  plaintiff.  This  de- 
cision of  the  court  below  is  now  assigned  for  error  here. 

The  argument  of  the  counsel  for  the  plaintiff  in  error  is 
based  mainly  upon  the  ^und  that  the  state  of  Georgia  had 
the  lawful  right  to  secede  from  the  Union  in  1861,  and  having 
done  so,  it  was  lawful  for  her  people  to  form  a  new  govern- 
ment, and  to  make  war  upon  the  government  of  the  United 
States,  and  therefore  the  consideration  for  which  the  note  in 
question  was  given  was  a  lawful  and  valid  consideration. 
This  is  a  judicial,  and  not  a  political,  question,  depending  for 
its  solution  upon  the  legal  right  of  the  state  to  secede  from  the 
American  Union,  and  then  to  make  war  upon  the  government 
of  the  United  States.  This  court  has  nothing  to  do  with  the 
maintenance  of  mere  abstract  political  theories.  Did  the 
state  of  Greorgia  have  the  legal  right  to  secede  from  the  Ameri- 
can Union,  according  to  a  fair  legal  interpretation  of  the 
constitution  of  the  United  States,  to  which  she  was  one  of 
the  original  parties?  The  first  and  only  union  formed  by 
the  sovereign  independent  states  of  America  was  formed  on  the 
ninth  day  of  July,  1778,  under  the  name  and  style  of  "The 
United  States  of  America,"  by  articles  of  confederation  and 
perpetual  union  between  the  states.  This  union,  so  formed, 
was  declared  to  be,  by  article  13  of  the  confederation  of  the 
United  States,  perpetual.  In  pursuance  of  a  resolution 
adopted  by  the  Continental  Congress  on  the  2lBt  of  February, 
1787,  a  convention  was  called  of  the  several  states,  to  be  held 
in  Philadelphia,  ^'  for  the  sole  and  express  purpose  of  revising 
the  Articles  of  Confederation,  and  reporting  to  Congress  and 
the  several  legislatures  such  alterations  and  provisions  therein 
as  shall,  when  agreed  to  in  Congress,  and  confirmed  by  the 
states,  render  the  federal  constitution  adequate  to  the  exigen- 
cies of  government,  and  the  preservation  of  the  Union."  The 
object  of  calling  the  convention,  it  will  be  perceived,  was 
not  to  form  a  new  union,  but  for  the  preservation  of  the  union 
which  bad  been  already  formed,  and  declared  to  be  perpetual. 
The  several  states  composing  "  The  United  States  of  America  " 
assembled  in  convention  at  Philadelphia,  and  on  the  seven- 
teenth day  of  September,  1787,  adopted  the  constitution  of  the 
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United  States  as  the  fundamental  law  of  the  government) 
which  was  snbBequently  ratified  by  the  people  of  each  state 
separately,  in  their  sovereign  capacity  as  states,  and  thus  be- 
came the  supreme  law  of  the  land,  in  accordance  with  the 
terms  and  provisions  thereof.  We  have  already  seen  that  the 
union  formed  between  the  United  States  of  America  in  177S 
was  to  be  a  perpetual  union.  The  people  of  each  state,  there- 
fore, acting  in  their  sovereign  capacity,  declare  in  the  most 
solemn  form,  in  the  preamble  to  the  constitution,  that,  "We, 
the  people  of  the  United  States,  in  order  to  form  a  more  per- 
fect union,  and  secure  the  blessings  of  liberty  to  ourselves  and 
our  posterity,  do  ordain  and  establish  this  constitution  for  the 
United  States  of  America."  The  evidence  would  seem  to  be 
incontrovertible  that  the  union  of  the  states,  under  the  consti- 
tution, was  intended  by  the  framers  thereof,  and  the  several 
states  ratifying  it,  to  be  perpetual.  The  object  is  expressly 
declared  to  be,  on  the  face  of  the  instrument,  to  form  a  more 
perfect  union  than  that  which  already  existed,  and  that  union, 
as  we  have  seen,  was  declared  to  be  perpetual.  The  object 
and  intention  of  the  framers  of  the  constitution  was  to  revise 
the  Articles  of  Confederation  by  which  the  first  union  was 
formed,  that  it  might  remain  indissoluble  forever  for  the  bene- 
fit of  themselves  and  their  posterity.  The  constitution  itself, 
as  well  as  the  declared  object  of  its  adoption,  expressly  nega- 
tives the  legal  right  of  separate  state  secession. 

But  it  is  said  some  of  the  states,  before  and  at  the  time  of 
ratifying  the  constitution,  declared  that  the  right  of  secession 
was  reserved  to  the  state.  Be  that  as  it  may,  the  reply  to  that 
argument  is,  that  no  such  reservation  was  incorporated  into 
the  constitution;  no  terms  of  that  or  like  character  are  to  be 
found  in  the  instrument  which  they  solemnly  signed  and  rati- 
fied. All  that  may  have  been  said,  declared,  or  resolved  bj 
the  states  as  to  the  extent  to  which  they  intended  to  be  bound, 
or  as  to  the  rights  reserved,  unless  incorporated  into  the  in- 
strument which  they  signed  and  ratified,  cannot  now  be  con- 
sidered in  the  legal  construction  of  the  constitution.  That 
instrument  must  be  interpreted  in  accordance  with  the  terms 
and  stipulations  contained  therein.  If  the  states  did  not  in- 
tend to  be  bound  by  the  constitution  as  it  is,  then  they  ought 
not  to  have  signed  and  ratified  it;  but  having  done  so,  they  are 
legally  bound  by  its  terms  and  stipulations. 

Another  argument  advanced  in  favor  of  sejiarate  state  seees* 
sion  is,  that  the  constitution  was  formed  and  ratified  by  sov- 
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erdgn,  independent  states;  that  that  being  bo^  each  state  has 
the  legal  right  to  judge  for  herself  when  the  compact  has  been 
broken,  and  to  resume  the  exercise  of  her  inherent  sovereignty 
when,  in  her  judgment,  she  thinks  proper  to  do  so^  that  be- 
tween sovereign,  independent  states  there  is  no  common  arbiter 
to  judge.  To  the  common  understanding  of  mankind,  it  is 
extremely  difficult  to  perceive  why  a  sovereign,  independent 
atate  should  not  be  bound  by  her  voluntary  engagements  in 
the  same  manner  as  individuals,  and  be  required  to  perform 
them.  Vattel,  in  speaking  of  the  sovereignty  of  states  (an 
authority  with  which  the  framers  of  the  constitution  were 
obviously  familiar),  declares  that  "several  sovereign  and  in- 
dependent states  may  unite  themselves  together  by  a  perpet- 
ual c<»ifederacy,  without  ceasing  to  be  each  individually  a 
perfect  state.  They  will,  together,  constitute  a  federal  repub- 
lic; their  joint  deliberations  will  not  impair  the  sovereignty  of 
each  member,  though  they  may,  in  certain  respects,  put  some 
restraint  on  the  exercise  of  it,  in  virtue  of  voluntary  engage- 
ments. A  person  does  not  cease  to  be  free  and  independent 
when  he  is  obliged  to  fulfill  engagements  which  he  has  volun- 
tarily contracted  ":  Vattel,  p.  8,  c.  1,  sec.  9.  Concluding,  then, 
that  the  several  states  were  sovereign  and  independent  at  the 
time  of  the  adoption  of  the  federal  constitution,  they  were  able 
and  willing  to  bind  themselves  U^ether  in  a  perpetual  union, 
for  the  purpose  of  establishing  a  government,  and  voluntarily 
entered  into  a  solemnly  executed  compact  for  that  purpose, 
and  the  constitution  is  the  legal  evidence  of  that  executed 
compact.  Whatever  powers,  therefore,  these  sovereign,  inde- 
pendent states  voluntarily  granted  to  the  federal  government 
which  they  organized  and  created, — whatever  restraints  they 
voluntarily  imposed  upon  themselves  as  to  the  exercise  of 
their  respective  attributes  of  sovereignty,  as  manifested  by  the 
constitution, — they  are  irrevocably  bound  thereby;  for,  in  the 
language  of  Mr.  Justice  Story,  in  Martin  v.  Htmter's  Lessee^  1 
Wheat.  304,  "the  constitution  was  not  intended  to  provide 
merely  for  the  exigencies  of  a  few  years,  but  was  to  endure 
through  a  long  lapse  of  ages,  the  events  of  which  were  locked 
up  in  the  inscrutable  purposes  of  Providence."  An  executed 
compact  differs  in  nothing  from  a  grant:  2  Bla«  Com.  448.  A 
grants  in  its  own  nature,  amounts  to  an  extinguishment  of  the 
right  of  the  grantor,  and  implies  a  contract  not  to  reassert  tibat 
right;  a  party  is  therefore  always  estcqpped  by  hia  own  grant, 
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although  that  party  he  a  sovereign  state:  Fletcher  v.  Peck,  6 
Cranch,  808. 

But  if  we  concede,  ex  gratiaj  that  one  state  has  the  legal 
right,  by  virtue  of  her  inherent  sovereignty,  to  judge  for  her- 
self that  the  executed  compact  into  which  she  voluntarily  en- 
tered has  been  broken,  and  adopts  her  own  mode  and  means 
of  redress,  still  it  must  also  be  conceded  that  every  other  state 
in  the  Union  has  precisely  the  same  right,  by  virtue  of  her  in- 
herent sovereignty,  to  judge  for  herself  that  the  executed  com- 
pact has  not  been  broken,  and  the  result  would  be  a  resort  to 
force  to  decide  that  question,  which  would  necessarily  defeat 
the  declared  object  and  intention  of  the  people  of  the  respect- 
ive states  in  the  formation  of  the  government  of  the  United 
States.  The  framers  of  the  constitution,  however  (with  that 
consummate  wisdom  and  practical  statesmanship  which  so 
eminently  qualified  them  for  the  work  which  they  performed), 
have  made  ample  provision  in  the  constitution  for  the  arbit- 
rament of  all  such  controversies  and  disputes.  The  states 
themselves,  by  their  own  voluntarily  executed  compact,  created 
the  supreme  court  of  the  United  States,  and  declared  that  it 
should  be  the  peaceful  arbiter  to  settle  all  controversies  aris- 
ing between  the  respective  states;  the  states,  by  their  solemn, 
executed  compact,  voluntarily  renounced  the  right  to  judge  for 
themselves,  as  between  each  other,  and  the  decision  of  their 
own  chosen  arbitrator,  upon  a  proper  case  being  made,  is 
binding  upon  them.  The  argument,  therefore,  that  there  is 
no  common  judge  to  settle  and  determine  controversies  be- 
tween sovereign,  independent  states,  and  that  they  have  the 
right  to  judge  for  themselves,  has  no  legal  foundation  or  sup- 
port, when  attempted  to  be  made  applicable  to  the  states  of 
the  American  Union,  for  the  reason  that  they,  by  their  own 
voluntary  engagements,  have  expressly  stipulated  in  the  con- 
stitution that  all  controversies  between  them  shall  be  deter- 
mined by  a  tribunal  of  their  own  creation  and  selection,  which 
excludes  all  pretension  that  they  may  lawfully  do  it  for  them- 
selves. 

This  view  of  the  question  is  in  strict  accordance  with  the 
general  principles  of  the  law  by  which  civil  society  is  gov- 
erned. Vattel  states  the  rule  to  be,  "  That  if  any  disputes 
arise  in  a  state  respecting  the  fundamental  laws,  the  public 
administration,  or  the  rights  of  the  difierent  powers  of  which 
it  is  composed,  it  belongs  to  the  nation  alone  to  judge  and 
determine  them  conformably  to  its  political  constitution": 
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Vattel,  12,  sec.  36.  Conformably  to  the  political  constitution 
of  the  United  States,  the  supreme  court  is  made  the  chosen 
arbiter,  to  judge  and  determine  the  disputes  and  controversies 
that  may  arise  between  the  respective  states  of  which  the  gov- 
ernment of  the  United  States  is  composed,  and  not  each  state 
in  her  individual  capacity.  This  is  no  impeachment  of  the 
sovereignty  of  the  states,  but  is  in  strict  accordance  with  their 
own  voluntary  executed  compact,  as  expressly  declared  in  the 
constitution,  in  order  to  perfect  and  promote  the  practical 
operations  of  that  government  which  they  created  and  estab- 
lished for  the  benefit  of  themselves  and  their  posterity.  The 
ultimate  political  sovereignty  of  the  government  created  by  the 
federal  constitution  resides  in  the  United  States  of  America. 
That  government  was  not  formed  by  the  people  of  the  Ameri- 
can Union,  nor  does  it  purport  on  the  face  of  the  constitution 
to  have  been  so  formed;  but  on  the  contrary,  it  purports  to 
have  been  formed  by  "  we,  the  people  of  the  United  States," 
and  not  by  "  we,  the  people  of  the  American  Union."  The 
constitution  was  formed  and  the  federal  government  created 
by  the  people  of  the  respective  states  acting  in  their  sov- 
ereign capacity  as  distinct  and  separate  political  organizations. 
When  the  constitution  was  adopted  and  ratified  by  the  people 
of  the  respective  states  in  their  sovereign  capacity  as  states,  they 
did  not  empty  themselves  of  any  portion  of  their  political  sov- 
ereignty, or  make  any  specific  division  of  it.  Sovereignty  is 
indivisible  and  unalienable:  Vattel,  27,  31,  sees.  65,  69.  They 
formed  a  government,  however,  by  their  solemn  executed 
compact,  adequate  to  the  wants  and  necessities  of  the  people 
of  the  respective  states,  provided  all  the  necessary  political 
and  judicial  machinery,  so  as  to  make  it  a  practical  working 
government  to  endure  throughout  all  time.  The  several  states 
by  their  voluntary  executed  compact  expressly  stipulated  that 
the  federal  government  which  they  created,  its  oflBcers  and 
agents,  should  exercise  certain  enumerated  attributes  of  sov- 
ereignty in  their  joint  names,  and  solemnly  stipulated  that 
they  would  not,  either  expressly  or  by  necessary  implication. 
The  powers  granted  to  the  federal  government  by  the  states 
as  expressed  in  the  constitution  were  intended  to  be  a  con- 
solidation of  power  in  that  government,  to  that  extent,  intended 
to  vest  in  that  government  the  supreme,  irresistible,  absolute, 
uncontrolled  authority  over  the  people  of  the  respective  states, 
BO  as  to  act  efficiently  and  directly  upon  them  as  individuals, 
and  as  a  unit  in  the  execution  of  those  granted  powers.     It 
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mmA  be  oonocded,  tbaefbrey  that  the  federal  govermneiit»  to 
tiie  extBDt  of  ibe  powers  granted  to  it  by  the  states  in  the  oon- 
stttotiou,  is,  in  the  langoagB  of  Wasldagton,  a  coneolidatsd 
goprermnent,  and  that  the  primary  object  was  a  consolidatioQ 
of  the  Union,  at  least  to  that  extent:  See  Washington's  letter 
transmitting  tiie  federal  constitation  to  the  Continental  Con- 
gsess.  The  powers  not  granted  to  the  goyemment  of  the 
United  States  by  the  constitntion,  nor  prohibited  by  it  to  the 
states,  are  expsessly  reseryed  to  the  states,  or  to  we  people 
thereof ;^  and  a  state,  in  the  language  of  the  supreme  court  in 
the  caseof  C«^9  of  New  York  y.  JtHUr,  11  Pet.  139,  *«  has  the 
mne  undeniable  and  unlinuted  jurisdiction  oyer  all  persons 
and  things  within  its.  territorial  jurisdiction  as  any  foreign  na- 
tion, where  that  jurisdiction  is  not  surrendered  or  restrained 
by  the  constitution  of  the  United  States."  Thus  it  is  apparent 
that  whateyer  powers  were  granted  by  the  yoluutary  executed 
oompact  of  the  soyereign  states  to  the  federal  goyemment,  to 
be  exercised  in  their  joint  names  for  the  preseryation  and  con- 
solidation of  the  Union  as  therein  expressed,  binding  upon 
them  to  that  extent,  and  no  more.  '*  In  England,  the  soy- 
ereign power,  quoad  hocy  is  yested  in  the  person  of  the  king. 
Whateyer  contracts,  therefore,  he  engages  in,  no  other  person 
in  the  kiugdom  can  legally  resist  or  annul ":  1  Bla.  Com.  257. 
The  soyereign  power  of  the  state  of  Georgia  at  the  time  of  the 
adoption  and  ratification  of  the  federal  constitution  was  yested 
in  the  people  of  the  state  as  a  distinct  and  separate  political 
organization.  Whateyer,  therefore,  they  in  their  soyereign  ca- 
pacity  yoluntarily  bound  themselyes  to  do  or  not  to  do,  by  the 
terms  and  stipulations  contained  in  the  constitution  of  the 
United  States^  they  could  not  afterwards  legally  delay,  resist, 
or  annul  by  separate  state  secession  from  the  Union;  they 
were  inyiolably  bound  in  law  by  their  solemn  executed  com- 
pact; fetr  we  haye  already  shown  that  their  declared  object 
was  to  form  a  more  perfect  union  of  the  states,  which  unitti 
was  then  already  declared  to  be  perpetual. 

We  haye  preyiously  stated  that  the  ultimate  political  soy- 
ereignty  of  the  federal  goyemment  resides  in  the  United 
States  of  America.  The  tmth  of  this  proposition  may  be 
illustrated  by  reference  to  the  contemporaneous  history  of  that 
goyemment  from  the  day  of  its  organization  up  to  the  present 
time.  ''  Soyereignty,"  says  Vattel,  '^  is  that  public  authority 
which  commands  in  ciyil  society,  and  orders  and  directs  what 
)ach  dtisen  is  to  perferm  to  obtain  the  end  of  its  institution": 
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Vattel,  p.  12,  sec.  34.  All  the  la\f8  of  the  federal  Cangreai 
are  enacted  in  the  name  of  the  United  States,  where  the  political 
sovereignty  resides.  All  orders  of  the  federal  government  are 
issued  in  the  name  of  the  United  States,  where  the  political 
sovereignty  of  the  government  resides.  Treason  is  an  offense 
committed  against  the  political  sovereignty  of  the  government 
The  federal  constitution  declares  that  treason  ^  shall  consist 
only  in  levying  war  against  the  United  States,  or  in  adhering 
to  their  enemies,  giving  them  aid  and  comfort."  The  process 
and  mandates  of  the  federal  courts  issue  in  the  name  of  the 
United  States,  where  the  political  sovereignty  resides.  The 
flag  of  the  Union  is  an  emblem  of  sovereignty,  but  it  was  not 
designed  with  one  star  as  representing  the  sovereignty  of  the 
federal  government,  or  as  representing  the  sovereignty  of  the 
entire  people  of  the  American  Union;  but  it  was  designed 
with  thirteen  stars,  thereby  intending  to  represent  the  sover- 
eignty of  the  thirteen  United  States,  and  wherever  that  flag 
floats  on  the  land  or  the  sea,  it  is  an  emblem  of  the  sover- 
eignty of  the  United  States  of  America,  where  the  ultimate 
political  sovereignty  of  the  federal  government  resides.  By 
article  6  of  the  constitution  of  the  United  States  it  is  declared 
that  "this  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  every  state  shall  be  bound  thereby,  anything  in 
the  constitution  or  laws  of  any  state  to  the  contrary  notwith- 
standing." Why  is  the  constitution  and  laws  of  the  United 
States  made  in  pursuance  thereof  the  supreme  law  of  the  land? 
Because  the  several  states  of  the  Union,  acting  in  their  sover- 
eign capacity  by  their  voluntary  executed  compact,  have  de- 
clared that  they  shall  be  so,  in  order  to  form  a  more  perfect 
union,  etc.  Why  are  the  citizens  of  Georgia  bound  to  ob- 
serve and  obey  the  constitution  and  laws  of  the  United  States 
made  in  pursuance  thereof  as  the  supreme  law  of  the  land? 
Because  the  state,  acting  in  her  sovereign  capacity,  has  com- 
manded them  to  do  so  in  the  constitution  of  the  United  States, 
in  order  to  form  a  more  perfect  union,  etc.  The  mandate  ci 
the  states  is  not  any  the  less  potent  or  imperative  because  it  is 
embodied  in  the  constitution  of  the  United  States.  All  the 
powers  granted  by  the  states  to  the  federal  government  in  the 
constitution  are  to  be  exercised  by  that  governmeni,  and  are 
made  obligatory  upon  the  citizens  of  every  state  by  the  volun« 
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tary  executed  compact  of  the  states  acting  in  their  sovereign 
capacity  as  such,  in  order,  as  they  declared,  to  form  a  more 
perfect  union  than  that  which  then  existed  by  the  Articles  of 
Confederation,  which  was  declared  therein  to  be  a  perpetual 
union.  It  is  an  undeniable  fact  that  the  political  sovereignty 
of  each  of  the  states  at  the  time  of  the  formation  of  the  con- 
stitution resided  in  the  people  thereof,  and  that  the  federal 
government,  from  the  time  of  its  organization  under  the  pres- 
ent constitution,  has  been  operated  and  conducted  in  the  name 
of  that  sovereign  authority,  to  wit,  "The  United  States  of 
America."  The  several  states  when  thev  assembled  in  con- 
vention  to  form  the  constitution  had  two  leading  objects  in 
view:  1.  To  preserve  the  union  of  the  states;  2.  To  form  a 
federal  constitution  adequate  to  the  exigencies  of  government 
The  result  of  their  labors  is  to  be  found  in  the  constitution  of 
the  United  States.  The  several  states  by  their  voluntary 
executed  compact  created  the  federal  government,  and  granted 
such  powers  to  it  as  in  their  judgment  would  be  adequate  to 
the  exigencies  of  good  government.  The  constitution  so 
formed  was  submitted  to  a  convention  of  delegates  chosen  in 
each  state  by  the  people  thereof,  was  ratified  by  them  as 
separate  and  distinct  political  organizations,  and  thus  became 
the  supreme  law  of  the  land. 

The  state  of  Georgia,  then,  ever  since  the  adoption  and 
ratification  of  the  federal  constitution,  has,  and  does  now,  con- 
stitute an  integral  part  of  the  political  sovereignty  of  the 
government  of  the  United  States  of  America.  She  became  so 
by  her  own  voluntary,  executed,  irrevocable  compact,  for  the 
express  purpose  of  forming  a  more  perfect  union  of  the  states 
than  that  which  already  existed;  to  establish  justice,  insure 
domestic  tranquillity,  provide  for  the  common  defense,  pro- 
mote the  general  welfare,  and  secure  the  blessings  of  liberty 
to  her  people  and  their  posterity.  By  no  act  of  her  people, 
therefore,  could  she  lawfully  reassert  and  resume  the  powers 
thus  granted,  and  thereby  destroy  the  unity  of  that  govern- 
ment of  which  she  constituted  an  integral  part,  except  by 
successful  revolution,  which  has  not  been  accomplished.  It 
is  to  be  regretted  that  the  political  heresy  of  peaceable  state 
secession  from  the  Union  as  being  practically  different  from 
revolution  should  ever  have  found  a  lodgment  in  the  minds 
of  our  people.  It  finds  no  legal  support  either  in  the  federal 
constitution  or  in  the  decisions  of  the  supreme  court  of  the 
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United  States,  the  recognized  interpreter  and  expounder  of 
that  instrument. 

The  result  and  logical  conclusion,  therefore,  is,  that  the 
plaintiff  in  error,  when  he  made  the  contract  sued  on  to  serve 
as  a  substitute  in  a  war  against  the  government  of  the  United 
States  of  America,  of  which  government  the  state  of  Georgia 
constituted  an  integral  part,  violated  the  supreme,  paramount 
law  of  the  land,  and  the  contract  is  therefore  null  and  void. 
Allegiance  is  the  tie  or  ligament  which  binds  the  citizen  to 
the  government  in  return  for  the  protection  which  the  govern- 
ment affords  him.  The  paramount  allegiance  of  the  plaintiff 
as  a  citizen  of  Georgia  was  due  to  that  government  which  she 
in  her  sovereign  capacity  had  commanded  him  to  obey  as  the 
supreme  law  of  the  land,  and  her  mandate  is  to  be  found  in 
the  constitution  of  the  United  States,  which  declares  that  that 
constitution,  and  the  laws  of  the  United  States  made  in  pur- 
suance thereof,  shall  be  the  supreme  law  of  the  land,  anything 
in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding. The  plaintiff  contracted  to  engage  in  a  war 
against  the  United  States.  The  stat«  of  Georgia  in  her  sover- 
eign capacity  has  commanded  him,  as  well  as  all  of  her  citi- 
zens, in  the  constitution  of  the  United  States,  to  observe  that 
''  treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  in  adhering  to  their  enemies,  giving 
them  aid  and  comfort."  These  mandates,  made  to  the  citizens 
of  the  state  by  her  sovereign  authority,  are  not  any  the  less 
binding  upon  them  because  the  same  are  embodied  in  the 
constitution  of  the  United  States.  It  is  the  voice  of  their 
sovereign  speaking  as  an  integral  part  of  the  sovereignty  of 
the  government  of  the  United  States  in  the  most  authorita- 
tive and  solemn  form,  and  iti  the  language  of  her  own  volun- 
tary executed  compact,  which  all  are  bound  to  obey  as  the 
supreme  law  of  the  land,  for  the  simple  reason  that  the  state 
in  her  sovereign  capacity,  in  common  with  the  other  states 
which  formed  and  ratified  the  federal  constitution,  has  com- 
manded them  to  do  so.  It  is  therefore  the  judgment  of  the 
majority  of  the  court  that  the  judgment  of  the  court  below  be 
affirmed. 


Harbth»  J.y  diaaented  in  this  case,  and  also  in  that  of  the  Central  Railroad 
and  Banking  Company  v.  Ward,  37  €kL  516;  and  in  o^der  to  afford  a  correct 
tmderstanding  of  this  opinion,  it  becomes  necessary  to  state  that  in  the  latter 
case  Ward  claimed  certain  shares  of  the  Central  railroad  stock  aa  purchaser 
from  tboio  who  claimed  it  under  prooeediogii  of  oonfiscatioii  and  judgment  of 
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tlie  "  district  ooart  of  tlie  Confedarate  Ofaiiae  of  America,  for  the  aoaibani 
district  of  (Georgia,"  condemning  the  stock  as  the  property  of  alien  *>"'nnfw^ 
and  citizens  of  another  of  the  United  States.  Bat  on  appeal  the  oonit  held 
that  the  purchaser  of  the  stock  who  derived  title  as  mentioned  ahovo  did  not 
acquire  the  legal  title  so  as  to  defeat  the  original  holders  of  snch  stock,  and 
that  the  railroad  company  coald  not  be  compelled  to  enter  a  certificate  of  own- 
ership npon  their  books  in  favor  of  snch  porchaaers. 

In  dissenting,  the  learned  jurist  based  his  opinion  npon  two  propoaiticni^ 
and  contended  that  either  of  them,  if  true,  left  the  opinion  of  the  majority 
of  the  court  wholly  unsupported.  The  propositions  were:  1.  "If  the  states 
which  withdrew  from  the  federal  Union,  and  formed  afterwards  the  Southern 
Confederacy,  were  sovereign  or  perfect  states  at  tiiat  time,  as  such  states 
they  had  a  right  to  engage  in  public  war  with  those  states  which  oontinued 
in  the  federal  Union  ";  or  2.  "If  the  states  attempting  to  withdraw  from  the 
federal  Union  formed  the  de  /ado  government  called  the  Southern  Confed- 
eracy, and  engaged  in  war  with  tha'ie  which  did  not  attempt  to  withdraw, 
and  that  war  was  recognised  by  the  federal  government  as  a  civil  war,  and 
the  SoQthem  Confederacy  as  a  belligerent  power,  then  from  snch  recognition 
the  Southern  Confederacy  was  invested  with  all  the  belligerent  rights  and 
powers  which  belong  undeniably  to  sovereign  states  or  nations  engaged  in 
public  war;  or  in  other  words,  tiie  question  is,  whether  the  war  between  the 
states  was  a  public  or  a  civil  war." 

He  then  stated  that  under  the  view  taken  by  him,  it  must  be  conceded 
by  all  reasoners  that  when  the  federal  constitution  of  1798  was  adopted  and 
ratified  by  the  conventions  of  the  separate  states,  they  were  each  sovereign 
and  independent,  with  the  unquestionable  right  either  to  reject  or  to  argeo 
to  it.  If  they  were  sovereign  and  independent  at  that  time,  and  could  not 
have  been  coerced  by  their  associates,  under  the  confedezmtion  artidea^  "  to 
agree  to  the  more  perfect  union  of  the  federal  constitution,  the  important 
inquiry  arises,  and  demands  a  definite  answer,  When  and  by  what  instrument 
was  their  sovereign  and  separate  existences  as  states  lost  or  surrendered! 
That  sovereign  powers,  which  were  withheld  by  the  states  from  the  con- 
federate congress,  which  preceded  the  adoption  of  the  federal  constitution, 
ware,  by  the  latter  instrument,  delegated  to  the  departments  of  government 
under  it  for  the  exercise  of  those  powers  for  the  benefit  of  the  states  thus 
united,  is  undeniable;  but  upon  the  authority  of  what  publicist  can  such  dele- 
gation to  a  common  agent  of  such  sovereign  powers  be  held  to  be  the  surren- 
der of  sovereignty  7  **  His  honor  then  says  that  an  answer  to  those  who 
oontend  that  the  sovereignty  of  the  states  was  surrendered  by  the  adoption 
of  the  federal  constitution  is  found  in  Yattel,  and  is  as  follows:  "  Finally, 
sovereign  or  independent  states  may  unite  themselves  together  by  a  perpetoal 
confederacy  without  ceasing  to  be  each  individually  a  perfect  state;  they  will 
together  constitute  a  federal  republic;  their  joint  deliberations  will  not  im- 
pair the  sovereignty  of  each  member,  though  they  may,  in  oertain  respeeti^ 
put  some  restraint  on  the  exercise  of  it  in  virtue  of  their  voluntazy  engage- 
ments. A  person  does  not  cease  to  be  free  and  independent  when  he  ii 
obliged  to  fulfill  engagements  which  he  has  voluntarily  contracted.** 

This  quotation,  he  says,  is  conclusive  that,  by  adopting  the  federal  consti- 
tution, the  states  did  not  cease  to  be  free  and  independent  beoauae  tiiey 
covenanted  with  each  other,  and  oould  therefore  be  compelled  to  fulfill  their 
engagements  thus  voluntarily  contracted.  He  considered  it  apparent  that 
the  obligation  to  fulfill  covenants  made  by  a  sovereign  state  is  compatible 
with  coatuming  sovereignty  and  independanoe,  and  tiittt  ^b&  states  anfEariBg 
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by  a  breach  of  avch  ooveMOitt  may,  as  in  all  eum  «f  leagnM,  comrmtioo^ 
oaupaeto,  aad  tnatiea,  radnn  tfaemaelTw  as  independeat  and  aowt^ga 
states  can  do;  but  that  because  such  rights  of  redress  haye  attached,  they 
osn  in  no  wise  aflbot  the  chaxaoter  of  the  states,  breaking  their  oovenants  aa 
states.  He  says:  "  Let  it  be  borne  constantly  in  mind  that  that  character 
icomains  uuJtered  and  unalterable  by  sny  violation  of  their  coTcnants.  Them 
18  no  fact  more  indispntable  than  that  if  any  prominent  advocate  of  the  fed- 
end  constitntion  had,  in  any  one  of  the  stste  conyentions,  either  directly  or 
indirectly,  intimated  an  opinion  that  by  the  ratification  of  the  federal  consti- 
tntion  the  states  surrendered  their  separate  indiyidnality  and  soyereignty  aa 
states,  such  was  the  ezteme  Jealousy  for  the  maintenance  of  state  soy* 
•ignty,  such  an  opinion  or  intimation  of  opinion  would  haye  led  to  the 
prompt  and  oyerwhelming  rejection  of  tiie  instrument."  This  contemporary 
history  his  honor  thinks  ccndusiye  that  the  states  were  as  soyereign  after 
the  ratification  of  the  United  States  constitution  as  they  wore  under  the 
Articles  of  Oonfederatian;  and  he  continues:  *'  The  inquiry  is,  then,  the  states 
being  perfect  states  according  to  Vattel,  not  whether  they  had  a  right  to 
withdraw  from  tiie  federal  Union  or  constitntional  compact  without  in* 
earring  the  penalties  they  hasarded  by  so  doing,  but  whetiier  the  power  to 
withdraw  is  not  a  right  necesnrily  inherent  in  eyery  perfect  state.  If  th^y 
ware  perfect  states,  they  had  an  inherent  right  to  alter  their  forms  of  goy* 
emment,  and  to  institute  new  goyemments.  Their  obligation  to  obserye  the 
OQiyenants  of  the  federal  constitution  was  exactly  the  same  as  that  r^ing 
upon  the  sovereign  states  in  their  conyentions,  compacts,  and  treaties  with 
each  other,  the  engagements  being  between  equals,  conferring  rights  and  im- 
posing restrictions.  The  reasons  for  justificatLon  for  a  breach  of  their  engage* 
ments  should  be  so  strong  as  to  yindicate  tneir  acts  before  the  world  of  pubh'o 
opinion.  Whether  broken  with  or  without  adequate  cause,  or  however  those 
ongagements  may  have  been  sought  to  be  enforced,  the  important  fact  stands 
ofut,  unaffected  by  any  of  these  considerations,  that  the  acts  done  were  acts 
of  sovereign  or  perfect  states."  And  he  then  asserts,  as  unccntrovertibLa^ 
the  following  propositions:  "  1.  That  the  federal  constitution  was  made  by 
the  people  of  separate,  sovereign,  and  independent  states;  2.  That  ratify* 
ing  the  federal  constitution  by  separate  state  conventions,  they,  by  such 
action,  distinctly  asserted  their  sovereign  and  independent  character  aa 
states;  3.  ^Diat  the  federal  constitution  contains  within  itself  no  surrender 
of  their  individual  character  as  states;  4.  That  being  perfect  states,  the 
aouthem  states,  renounciiig  the  obligations  of  the  federal  Union,  had  an  in- 
iMvent  right  to  form,  as  they  did,  the  Southern  Confederacy;  5.  That  as  per- 
fect states,  the^  had  a  rig^t  to  engage  in  war,  as  other  sovereign  states  could 
do."  And  in  his  mind  it  followed,  that  the  war  between  the  Confederate 
States  and  the  loyal  states  was  a  puUic  war;  that  being  public,  there  was  no 
doubt  that  its  prosecution,  in  accordance  wit  >*  the  rights  and  rules  of  war, 
was  legal;  that  to  states  engaged  in  public  war  belong  the  rights  of  raising 
and  wMMtifatinifig  armies,  coining  and  borrowing  money,  employing  publio 
credit^  issuing  treasury  notes,  employing  all  instrumentalities  for  defense, 
weakening  their  adversary,  by  capture  at  sea  and  upon  land,  and  by  con- 
fiscaticn  oi  the  enemies'  property  within  their  limits.  The  judge  then  cites 
Brown  v.  UnUed  Siaiei,  8  Cranch,  143,  to  ahow  that  enemies'  property  found 
within  belligerent  tenitory  is  liable  to  confiscation;  that  war  is  not  of  itself 
an  actual  confiscation;  that  it  confers,  however,  the  right  to  confiscate,  and 
thai  the  enemy's  title  to  his  property  remains  unimpaired  until  hostils  seiran 
i;  and  ha  oonsideta  the  war  betwaeu  the  atates  to  bsva  bean  a 
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pnblio  war;  that  the  property  of  loyal  dtizens  was  liable  to  seimie  and 
confiscation  by  the  Sonthem  Confederacy;  that  it  was  aathorised  by  the  law 
of  war,  and  tiiat  after  condemnation  and  sale  the  pnrchaser  thereof  acquired 
a  valid  title;  and  farther,  that  the  note  in  suit  was  founded  upon  a  legal 
consideration. 

His  honor  next  said  that  as  it  was  not  necessary,  in  order  to  in«.ini».iii  big 
conclnsions,  to  contend  that  the  war  was  pnblio,  and  as  that  might  be  denied, 
he  proposed  to  consider  the  question  involved  as  it  was  affected  by  civil  war, 
in  speaking  of  his  associates,  he  said:  ''They  are  constrained,  logically,  I 
think,  in  order  to  maintain  their  judgments,  to  assume  that  the  southern 
states,  in  attempting  to  throw  off  tiie  obligations  of  the  federal  constitution, 
and  forming  new  government,  and  waging  war  witii  the  states  which  re- 
mained in  the  federal  Union,  wero  insurgents  and  nbeU  against  the  lawful 
sovereign  authority  of  the  United  States  government,  and  that  consequently, 
whatever  acts  were  done  by  them  in  the  prosecution  of  such  insurrection 
wera  illegal  and  void."  He  then  proceeds  to  romark  that  an  insurrection  is 
an  armed  resistance  to  the  laws  of  a  state  or  the  United  States  by  some  of  its 
citizens;  and  he  cites  the  cases  in  Massachusetts,  in  1789,  and  in  Pennsylva- 
nia, in  1793;  but  when  the  uprising  covers  a  territory  or  state,  and  the  citi- 
zens aro  in  arms,  not  by  their  own  will,  but  by  compulsory  power  on  the  part 
of  the  state  government,  the  resistance  assumes  such  proportions  that  it  is 
acknowledged  by  nations  as  civil  war.  He  then  nfers  to  the  Prwe  Coses,  2 
Black,  636-670,  whero  the  argument  was  made  that  the  southern  people  were 
insurgents  and  traitors,  and  theroforo  could  not  make  war;  and  he  quotes 
Grier,  J.,  as  replying:  ** The  law  of  nations  is  called  the  law  of  nature.  It  ii 
founded  in  the  common  consent  as  well  as  the  common  sense  of  the  world. 
It  contains  no  such  anomalous  doctrine  as  that  which  this  court  is^  f or  tfas 
first  time,  desired  to  pronounce,  to  wit,  that  insurgents,  who  have  risen  in 
rebellion  against  their  sovereign,  expelled  her  courts,  established  »  revohi- 
tionary  government,  organised  armies,  and  nommenced  hostilities,  are  not 
enemies,  because  they  are  traitors;  and  a  war  levied  on  the  government  by 
traitors,  in  order  to  dismember  and  destroy  it,  is  not  a  war,  because  it  is  sa 
insurrection."  Judge  Harris  again  expresses  the  opinion  that  the  war  was  a 
public  war,  and  that  his  associates  must  acknowledge  it  as  a  civil  war  so  long 
as  the  suprame  court  of  the  United  States  had  so  declared  it;  and  that  they 
must  recognize  it  as  drawing  after  it  all  the  consequences  which  flow  from 
such  recognition.  He  then  quotes  Vattel  as  saying  that  *'  a  civil  war  breaks 
the  bands  of  society  and  government,  or  at  least  suspends  their  force  and 
effect.  It  produces,  in  the  nation,  two  independent  parties,  who  consider 
each  other  as  enemies  and  acknowledge  no  common  juc^." 

"The  two  parties,  theroforo,"  says  Harris,  J.,  "must  necessarily  be  con- 
sidered, at  least  for  a  time,  as  constituting  two  separate  bodies,  or  distinct 
societies.  Having  no  common  superior  to  judge  between  them,  they  stand 
in  precisely  the  same  predicament  as  two  nations  who  engage  in  a  contest, 
and  have  recourse  to  arms.  This  being  the  case,  it  is  very  evident  that 
the  common  laws  of  war,  those  marims  of  moderation  and  honor,  ought  to  be 
observed  by  both  parties  in  every  civil  war.  A  civil  war  is  never  proclaimed 
to  tiombie  against  actual  insui^gents.  Its  actual  existence  is  a  fact  which  a 
court  is  bound  to  notice  and  to  know.  Its  true  test  is  to  bo  found  in  the  fact 
that  the  regular  course  of  justice  is  interrupted  by  revolt,  rebellion,  or  insnr- 
reotioD,  so  that  the  courts  of  justice  cannot  be  kept  open.  A  civil  war  exists, 
and  hostilities  may  be  prosecuted  on  the  same  footing  as  if  those  opposing  the 
government  wero  foreign  enemies  invading  the  land."     He  quotas  froa 
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Wheaton's  treatise  on  the  law  of  nations  aa  fdloiWB:  "Hie  general  nssge  of 
nations  regards  such  a  war  as  entitling  both  of  the  contending  parties  to  all 
the  rights  of  war  against  each  other,  and  even  as  respects  nentral  nations.** 
He  also  quotes  from  Nelson,  J.,  dissenting  in  the  Prite  CaaeSf  ntpra,  as  saying: 
*'  In  the  case  of  a  rebellion,  or  a  resistance  of  a  portion  of  the  people  of  a 
conntiy  against  an  established  government,  there  is  no  doabt  if,  in  its  pro* 
ipress  and  enlargement,  the  government  thns  sought  to  be  overthrown  sees  fit 
to  recognize  or  declare  the  existence  of  a  civil  war,  that  recognition  or 
declaration  will  draw  after  it  all  the  consequences  and  rights  of  war  between 
the  contending  parties  as  in  the  case  of  public  war."  The  dissenting  judge 
claims  that  by  the  law  of  nations,  when  there  is  a  civil  war  in  existence 
which  has  been  recognized  by  the  government  claiming  supreme  authority, 
aach  war  is  in  all  respects  similar  to,  and  stands  upon  the  same  footing  as^  a 
public  war  between  sovereign  nations,  and  that  the  result  is  that  all  the 
rights  and  consequences  which  belong  to  public  war  attend  civil  war,  and  the 
act  of  Congress  of  July  13,  1861,  recognizing  civil  war  between  the  federal 
Union  and  the  Confederacy  necessarily  constituted  a  recognition  of  the 
Southern  Confederacy  as  a  belligerent  power  or  government  de  /ado.  Such 
recognition  must  also  be  considered  as  a  concession  that  the  confederacy  had 
the  same  rights  and  powers  claimed  and  exercised  by  the  federal  government^ 
for  it  drew  after  it  the  acknowledgment  that  it  was  a  government  invested 
with  all  departments,  powers,  and  rights  necessaxy  to  mch  a  government^ 
and  essential  to  its  existence. 

He  says:  "  Such  belligerent  power  or  de/aeto  govemment,  then,  could  right- 
fully do^  in  carrying  on  the  civil  war  and  maintaining  its  resistance,  what  a 
free  and  independent  state  could  do^  —  the  measures  of  right  and  power  and 
means  being  precisely  the  same  in  both  belligerents.  It  follows  from  this 
postulate  that  in  the  administration  of  justice  in  the  decision  of  questions  be- 
fore its  courts,  indeed,  in  all  matters  touching  its  own  defense  or  security, 
the  acts  of  the  several  departments  of  a  belligerent  power  or  de  /aeio  govern- 
ment are  as  legal  and  unquestionable  as  are  those  of  independent  nations,'* 
He  then  goes  on  to  show  that  it  was  insisted  by  counsel  for  the  Central  rail- 
road, in  the  suit  concerning  the  shares  of  stock,  that  the  Prke  CoBes,  atpm, 
only  decided  **  the  existence  of  war,  and  of  belligerent  rights  whilst  the  war 
continued ";  and  he  remarks  that  if  counsel  meant  to  say  that  the  United 
States  supreme  court  held  that  the  civil  war  amounted  to  an  insurrection 
only,  and  that  it  did  not  change  the  relations  of  the  states  engaged  so  as  to 
make  them  enemies  to  each  other,  they  certainly  misunderstand  the  extent  of 
the  principles  of  public  law  governing  the  cases  decided;  for  the  Prke  Caaea, 
€upra,  admit  '*  that,  in  organizing  the  rebellion,  the  states  acted  as  states  claim* 
ing  to  be  sovereign;  that  it  was  no  loose  organized  insurrection,  having  no  da- 
fined  boundary  or  possession.  It  had  a  boundary  marked  by  lines  of  bayonets, 
and  south  of  this  line  is  enemies*  territory,  claimed  and  hdd  in  possession  by 
an  organized,  hostile,  belligerent  power."  But  when  counsel  say  that  bel- 
ligerent rights  belonged  to  the  Southern  Confederacy  only  while  the  war  ex- 
isted, "if  thereby  it  was  meant  to  assert  or  covertiy  insinuate  that  the  con- 
quering government  could  at  its  will  or  pleasure  retract  when  the  war  was 
ended  what  it  had  granted  during  the  war,  and  that  it  could  treat,  as  illegal, 
acts  which  during  the  war  were  conceded  to  be  legal,  it  is  a  proposition  so 
monstroos  from  its  unmitigated  iniquity  as  to  shock  the  reason  and  forbid 
its  consideration.  •  •  .  •  Conquest  gives  no  right  to  undo  what  during  wax 
was  righfnUy  done.  Whatever  acts  were  done  by  a  belligerent  power  in  the 
•zeroise  or  enforoemant  of  belligerent  rights  stand  afterwards  aa  tfasy 
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■tood  when  done, — legal,  nnhnpeaehable.  Any  other  candoBion  would 
make  the  canoeasion  of  belligerent  nghts,  if  not  sheer  nonBenae»  a  mere 
mockery,  a  frandulent  device  to  loll  the  f eun  of  a  belligerent  adversary  at 
the  time,  and  to  acquire  substantial  and  unequal  advantages  thereby,  and 
upon  the  cessation  of  hostilities,  to  reassert  all  the  powers  and  claims  which 
had  been  waived." 

The  federal  government  cannot,  after  recognizing  the  war  as  a  civil  war, 
claim  the  southern  states  as  being  in  insurrection,  and  her  citxsens-as  rebeb 
and  traitors.  "Its  jurisdiction  over  them  has  passed  away  by  its  con- 
sent and  acts.  They  can  be  treated  only  as  foreign  enemies^  over  whom  the 
municipal  laws  of  the  conquering  government  cannot  be  extended.  That 
government  cannot  drag  the  citizens  of  the  conquered  de  /ado  govemmeni^ 
now  before  its  municipal  tribunals,  to  answer  to  charges  of  treason.  If  there 
was  originally,  in  resorting  to  arms,  insurrection  and  treason,  that  govern- 
ment has  condoned  it  by  recognizing  it  as  civil  war.  All  its  power  over  those 
in  arms  ceased  by  raising  them  to  its  level,  and  terming  them  and  treating 
them  as  enemies;  and  the  epithets  of  rebels  and  traitors,  applied  to  them  so 
freely,  through  ignorance  or  malice,  are  as  inappropriate  and  untrue  as  they 
are  insulting  and  wanting  in  magnanimity The  federal  govern- 
ment has  no  right  whatever  to  vacate  the  judgments  of  the  prize  and  other 
courts  of  the  confederate  government  in  sequestering  or  confiscating  enemies' 
property  within  its  limits,  nor  in  any  mode  can  it  divest  the  title  of  a  bona 
fidt  purchaser  of  such  property  actually  confiscated,  so  as  to  restore  it  to  the 
original  owner  unaffected  by  what  has  transpired.  ....  Conquest  gives  no 
right  to  private  property  not  seized  and  appropriated  as  booty  at  the  time;  and 
hence,  the  railroad  shares  in  the  hands  of  a  bona  fide  purchaser,"  after  judidal 
condemnation  and  sale,  not  having  been  recaptured  by  the  federal  govern- 
ment, the  doctrine  oijvs  poaUhnhm  does  not  x^e^ail;  aa  they  were  confiscated 
as  enemies'  property  during  the  civil  war,  and  sold  witiiout  coming  again  into 
the  possession  of  the  federal  government,  they  could  not  be  restored  to  their 
original  owner.  It  follows  from  this  reasoning,  the  Prize  Cases,  «ttpra,  and 
international  law,  the  railroad  stock  confiscated,  condenmed,  and  sold  by  the 
confederate  government  as  enemies'  property,  passed  out  of  the  possession  of 
the  Southern  Confederacy,  and  the  title  of  the  6ona  fide  purdiasers  under 
such  sale  is  good  as  against  the  original  owners;  therefore  the  nulxtiad  and 
banking  company  should  be  compelled  to  make  entries  of  the  ownership  of 
the  stock  on  their  books  to  the  purchasers;  and  it  also  follows  that  the  note 
in  suit  was  founded  on  a  valid  consideration. 

The  learned  judge  continues,  that  the  termination  of  the  civil  war  dis- 
solved the  confederate  government,  but  that  the  states  of  which  it  was  com- 
posed remained  perfect  states  during  such  war;  tliat  while  the  oonquest 
restored  the  power  of  the  federal  government,  and  authorized  it  to  alter  or 
change  any  laws  or  institutions  opposed  to  its  own,  such  conquest  did  not, 
nor  could  it,  give  the  federal  government  power  over  acts  past  and  executed, 
■o  as  to  annul  those  which,  when  done,  were  legal,  and  the  execution  of 
which  at  the  time  was  a  right  belonging  to  the  belligerent  power. 

Judge  Harris  again  deplores  the  fact  that  his  associates  regarded  the  Civil 
War  as  a  mere  insurrection,  while  in  his  own  mind  it  acquired  the  character 
of  a  public  war,  which  invested  the  belligerent  power,  or  de  faelo  govern- 
ment, with  all  the  rights  and  powers  of  an  independent  nation  to  engage  in 
and  prosecute  a  war,  as  much  so,  in  fact,  as  if  the  Southern  Confederacy  had 
been  a  foreign  nation,  and  its  citizens  foreign  enemies.  In  candosion  he 
■ays:  "  I  am  persuaded  tiiat  if  the  prindples  of  public  law  detemuiiing  tiif 
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rights  and  reUtions  of  statei  in  penoe  and  mr,  and  iho  retulta  ef  oonqiieat, 
were  thorofoglily  understood  and  applied  by  the  municipal  courts  of  the 
United  States  gonremment^  and  of  ^e  states  which  have  been  oonqnered, 
Willi  intelligenoe  and  fidelity,  the  mnltitade  of  questions  whidi  now  vez^ 
and  will  for  years  probably  agitajw^  our  tribnmds,  and  which  at  every  step 
are  embarrassing  the  interpretation  and  validity  of  oontraets,  conld  receive 
an  easy  and  correct  resolation.  I  file  this  dissentient  opinion  nnder  the 
strong  comviotion  that  the  time  is  not  distant  when  the  legal  mind  of  this 
ooontry  will  be  foand  in  entire  nniscm  with  the  views  I  have  expressed;  and 
then  the  wonder  will  be^  that  reason  had  ever  been  so  demented  aa  to  deny 
or  ignore  their  conclosiveness." 

CoxTBAOiB  Madb  TO  AiD  ComrsDiBATB  IV>B0I8  doring  tiie  Civil  Ww 
were  void:  Wood  v.  Stone^  88  Am.  Dec  801;  Bommam  v.  Qcmgalt  92  Id. 
637,  and  note;  HouaUm  v.  Ddoack.  43  Ala.  864;  &  O.,  94  Am.  Deo.  689»  ind 
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Am.  Deo.  877;  ffotf  v.  ffofl;  43  Ala.  488;  S.  a,  94  Am.  Deo.  708^  and  aolia 
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Bell  ov  LfrxBFLiADSB  mat  bx  Filid  where  two  or  more  daui  the  same 
thing  from  complainant  by  different  or  separate  interests,  and  he,  not 
knowing' to  which  of  the  claimants  he  ought  of  right  to  render  the  thing 
£a  dispute,  fears  that  he  may  suffer  injury  from  their  conflicting  claims^ 
and  therefore  prays  that  they  may  be  compelled  to  interplead,  and  state 
their  daim,  so  that  it  may  be  adjndged  to  whom  the  daim  belongs. 

ImsBPLBADXB. — Whbrx  WABBHonsxKAN,  AS  AoxNT,  seUs  the  property 
of  his  bailor  stored  with  him  to  a  porchaser  who  leaves  the  property  in 
the  warehouse,  he  is  not  entitled  to  file  a  bill  of  iuterpleader  to  prevent 
suits  brought  against  him  by  the  original  bailor,  who  denies  the  agenpy 
and  the  purchaser,  both  of  whom  claim  titie  to  the  property. 

pAExr  OAHNOT  FiLS  Bnx  OF  Ihtebplxadkb  who  is  obliged  to  put  his  case 
upon  the  ground  that,  as  to  some  of  the  defendants,  he  is  a  wrong-doer. 

Bill  ot  Ihtkbpliabib  Muax  Ck>iiTAiM  Ajmuvzr  of  complainant  that  there 
is  no  collusion  between  him  and  any  of  the  defendants. 

The  opinion  states  the  facts. 

Strozier  and  Smithy  and  Wright  and  Warren^  Sox  the  plain- 
tiffs in  error. 

Davis  and  Lyon^  for  the  defendant  in  error. 

By  Coorty  Warneb,  C.  J.  This  is  a  bill  of  interpleader  filed 
by  Rnsty  as  the  surviving  copartner  of  Sims  and  Rust,  who 
were  warehoosemen,  against  Tyus,  who  is  his  bailee  of  fifty- 
three  bales  of  cotton,  and  Jeremiah  Beall,  to  whom  the  com- 
plainant)  as  a  warehouseman,  sold  the  cotton  as  the  agent  or 
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factor  of  Tyus;  and  the  question  to  be  decided  is,  w&ether  the 
complainant  has  made  such  a  case,  as  exhibited  by  the  record^ 
as  will  entitle  him  to  maintain  his  bill  of  interpleader.    A  bill 
of  interpleader  may  be  filed  where  two  or  more  persons  claim 
the  same  debt  or  duty,  or  other  thing,  from  the  complainant, 
by  different  or  separate  interests,  and  he,  not  knowing  to 
which  of  the  claimants  he  ought  of  right  to  render  the  same 
debt,  duty,  or  other  thing,  fears  that  he  may  suffer  injury 
from  their  conflicting  claims,  and  therefore   he  prays  that 
they  may  be  compelled  to  interplead,  and  state  their  several 
claims,  so  that  the  court  may  adjudge  to  whom  the  same  debt^ 
duty,  or  other  thing,  belongs:  Story's  Eq.  PI.  237,  sec.  391. 
In  this  case,  Bust,  the  warehouseman,  had  either  the  general 
or  special  authority  to  sell  the  cotton  for  Tyus,  his  bailor,  or 
he  did  not.     If  he  had  either  the  general  or  special  authority^ 
as  the  agent  of  his  principal,  to  sell  the  cotton,  then  Beall,  the 
purchaser,  acquired  a  good  title  to  the  cotton,  and  is  entitled 
to  the  possession  of  it.     But  if  Rust,  the  warehouseman,  did 
not  have  the  authority  to  sell  the  cotton  for  Tjtus,  his  princi- 
pal, or  violated  his  special  instructions  in  relation  to  the  sale 
of  it,  then  he  is  liable  to  his  principal  for  any  violation  of  his 
duty  as  warehouseman  and  factor  which  he  may  have  legally 
incurred.    If  the  facts  be  true,  as  stated  in  his  bill,  he  can  suc- 
cessfully defend  himself  at  law  against  Tyus's  action  of  trover 
for  the  cotton;  and  there  is  no  legal  or  equitable  ground  for 
withholding  the  possession  of  the  cotton  from  Beall,  the  pur- 
chaser.    Why  should  Beall  be  enjoined  from  prosecuting  his 
action  of  trover  for  the  cotton  against  Rust  when  the  latter 
had  the  authority  of  Tyus,  his  principal,  to  make  the  sale  of 
it  to  him?  Why  should  Rust  refuse  to  deliver  the  cotton  to 
Beall  if  he  made  the  sale  in  good  faith,  as  the  agent  of  his 
principal,  and  received  the  purchase-money  therefor?    After 
the  sale  of  the  cotton  to  Beall,  Rust  held  the  cotton  as  the 
agent  and  factor  of  Beall,  and  not  as  the  agent  and  factor  of 
Tyus.     If  Rust,  the  warehouseman,  is  not  a  wrong-doer  as 
against  either  of  the  parties  claiming  this  cotton,  then  he  is 
in  no  danger  from  the  suits  instituted  against  him  therefor. 
But  if  he  is  a  wrong-doer  as  to  either  of  the  parties,  defend- 
ants in  this  transaction,  then  he  cannot  maintain  this  bill  of 
interpleader;  for,  as  remarked  by  Lord  Eldon,  in  Stingshy  v. 
Boviton^  1  Ves.  &  B.  334,  "  a  person  cannot  file  a  bill  of  inter- 
pleader who  is  obliged  to  put  his  case  upon  this:  that  as  to 
some  of  the  defendants  he  is  a  wrong-doer."    There  is  another 
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objection  to  this  bill,  there  being  no  affidavit  of  the  complain- 
ant; that  there  is  no  collusion  between  him  and  any  of  the 
parties  defendant,  which  is  necessary  when  a  bill  of  inter- 
pleader is  filed:  Story's  Eq.  PI.  237,  sec.  291.  In  view  of  the 
facts  of  this  case,  as  exhibited  by  the  record,  we  are  of  the 
opinion  that  the  demurrer  to  the  bill  should  have  been  sus- 
tained, and  the  bill  dismissed.  Let  the  judgment  of  the  court 
below  be  reversed. 


Bill  ov  Intbbplxadbr,  when  kat  bb  Fh^ed:  Oib&on  v.  OokUhwaiUt  42 
Am.  Dec.  592;  Adams  ▼.  Diekacm,  65  Id.  608,  and  note  611. 

Bailee  cannot  Maintain  Interpleader  against  his  bailor  and  a  stranger 
claiming  by  adverse  title:  Note  to  Sluno  y.  Cosier,  35  Am.  Deo.  704;  Halfidd 
▼.  McWhorier,  40  Ga.  273,  both  citing  the  principal  case. 

Wrono-doer  as  to  Either  of  Defendants  will  not  be  allowed  to  file  a 
bill  of  interpleader:  Note  to  Shaw  v.  Coster,  35  Am.  Dec.  702;  Hatfield  y. 
Mc  Whorter,  40  Qa.  273,  both  citing  the  principal  case. 

Bill  of  Interpleader  must  Contain  Affidavit  of  complainant  that 
there  is  no  collusion  between  him  and  either  of  the  defendants:  Oibeon  y. 
OokUhwttUe,  42  Am.  Deo.  592;  Sfuiw  y.  Co&ter,  35  Id.  690,  and  note  707,  cit- 
ing the  principal  case. 


Myers  and   Maeous  v.  Kauffman.      Taylor  v. 

Green. 

L87  Qeoroia,  600.J 

Spiohic  Contract  to  Pat  in  " American  Qold  Coin,"  or  ''in  Qold,** 
cannot  be  discharged  by  payment  in  legal-tender  notes,  unless  such 
notes  are  at  par  value  with  gold;  but  a  tender  of  such  notes  and  the  differ* 
ence  between  them  and  the  gold  is  sufficient  to  discharge  the  debt. 

The  opinion  states  the  facts. 

Carswell  and  Ockington,  Barnes  and  Cummingj  and  StephenSy 
for  the  plaintiffs  in  error. 

Hook  and  Carr^  and  F,  Chambers,  for  the  defendant  in  error. 

By  Court,  Harris,  J.  In  the  first  of  the  above-stated  cases 
the  facts  were,  that  plaintiffs  rented  a  store  in  Augusta  to 
Kauffman,  who  agreed  to  pay  for  it  quarterly  $360  "  in  Ameri- 
can gold  coin."  Kauffman  sought  to  discharge  his  contract 
by  an  offer  of  $350  in  legal^ender  notes,  which  was  refused. 
It  was  admitted  that  the  currency  or  legal-tender  notes  were 
of  less  value  at  the  time  of  the  offer  to  pay  an  equivalent 
amount  in  them  than  the  gold  stipulated  for.  The  judge  be- 
low erred  in  deciding  as  he  did.     A  specific  contract  like  thia 
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to  pay  in  American  gold  cannot  be  discbarged  by  the  pay* 
ment  in  legal-tender  notes  of  a  nominally  equal  amount  with 
ttie  gold  agreed  to  be  paid,  unless  it  should  happen  that  the 
legal-tender  notes  were  in  the  market  at  par  yalue  with  the 
American  gold. 

Upon  the  plaintifib,  however,  receiving  from  Kaufiman  the 
actual  market  difference  in  value  between  the  American  gold 
which  he  promised  to  pay,  and  the  legal-tender  notes  which 
he  offereato  pay, — that  difference  in  the  value  of  the  two 
things  being  virtually  a  portion  of  the  damages  plaintifis  were 
entitled  to  by  reason  of  Kauffman's  failure  to  comply  with  his 
contract, — Myers  and  Marcus  will  then  be  bound  under  the  act 
of  Congress  to*  receive  the  legal-tender  notes  in  discharge  of 
the  debt  of  Kauffman  thus  fixed  by  the  ascertainment  of 
plaintiffs'  damagei^. 

In  the  case  of  Thompson  v.  Riggs,  5  Wall.  578,  the  justice 
of  the  supreme  court  of  the  United  States,  delivering  the 
opinion  of  the  court,  said:  ^'A  party  agreeing  to  pay  in  buUion 
or  coin  must  do  so,  or  answer  in  damages  for  its  value;  and 
so  if  one  agrees  to  pay  in  depreciated  paper,  the  tender  of 
that  paper  is  a  good  tender,  and  in  default  of  payment  the 
promisee  can  recover  its  market,  and  not  its  nominal,  value." 

This  extract  from  a  case  involving  the  interpretation  of  the 
legal-tender  act  of  1862  has  furnished  the  rule  for  the  de- 
cision of  the  case  in  the  record.  The  judgment  below  is  there- 
fore reversed. 

The  case  of  Taylor  v.  ChreeUy  at  the  head  of  this  opinion, 
from  the  Ocmulgee  circuit,  having  been  brought  to  this  term, 
but  coming  up  subsequently  for  decision  to  the  case  of  Myen 
and  Marcus  v.  Kauffman^  from  its  facts,  must  be  controlled  by 
it, — in  that  case  Taylor  agreed  to  pay  in  gold. 

The  ruling  of  the  judge  below,  being  in  accordance  with 
our  decision  in  Marcus  and  Myers  v.  Kauffman^  we  affirm  bis 
judgment. 

BrFBOT  OF  LBaAL-TBNDBR  AoRI  Upon  spedfio  coutraiehi  to  pay  in  gold  ooim: 
Lane  r.  OUlcka^f,  87  Am.  Deo.  121,  and  note  126-127;  QaOkmo  t.  Pimr^S 
Oa.,  89  Id.  643;  DuUon  v.  PaUartt,  91  Id.  135^  and  note  188. 
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McCallib  and  Jones  v.  Walton. 

[87  OSOBOIA,  611.] 

ExxgnsQ  Corporation  icat  Make  Assionmrnt  in  trast  for  all  its  crediton, 

AasiGNXENT  BT  CORPORATION  ov  At.t.  ITS  Propbrtt  in  trust  for  the  benefit 
of  all  its  creditors,  with  direction  that  the  assignees  shall  proceed  with 
reasonable  and  conTenient  dispatch  to  convert  the  property  into  money, 
ar  '  for  that  parpose  to  sell  and  dispose  of  any  and  all  of  the  property 
in  such  maimer  aud  on  such  terms  as  they  may  deem  most  for  the  inter- 
est of  such  trust,  is  valid,  and  not  obnoxious  to  the  statutes  of  13  and  27 
Elizabeth,  as  an  attempt  to  delay  creditors. 

Unless  Intent  and  Pxtrpose  to  Hinder  and  Delat  Creditors  is  clearly 
visible  in  an  assignment  for  the  benefit  of  creditors  having  the  appear- 
ance of  fairness,  it  should  not  be  held  obnoxious  to  the  statutes  of  13  and 
27  Elizabeth. 

JmMHSNT  Obtained  Sttbsbquknt  to  AssicnncBjiT  for  the  benefit  of  cred- 
itors creates  no  Uen  so  as  to  give  it  priority  in  thedistribatiom  of  aasats. 

Thb  opinion  states  the  facts. 

Barnes  and  Cumming,  for  the  plaintiffs  in  error. 

Hullj  for  the  defendants  in  error. 

By  Court,  Habbis,  J.  1.  By  reference  to  the  facts  in  this 
case,  it  appears  that  the  Augusta  Insurance  and  Banking 
Company,  on  the  29th  of  December,  1865,  made  in  behalf  of 
all  its  creditors  an  assignment  to  Robert  Walton,  Sen.,  and 
William  A.  Walton,  in  trust,  etc.  This  corporation  at  that 
time  existed,  and  has  not  been  dissolved,  either  by  judgment 
of  forfeiture,  or  by  a  surrender  of  its  franchises,  accepted  by 
the  legislature.  What  reason,  then,  was  there  that  it  should 
not,  like  a  natural  person,  make  a  fair  assignment  in  trust  for 
all  its  creditors?  That  it  was  permissible  by  the  rules  of  a 
common  law,  seemed  too  clear  to  be  at  this  day  a  matter  of 
denial.  In  Georgia,  no  statute  prevents  an  assignment  by  an 
existing  corporation. 

2.  But  it  has  been  argued  with  great  earnestness  that  the 
terms  of  the  assignment  brought  it  within  the  purview  of  the 
statutes  of  18  and  27  Elizabeth,  and  that  therefore  the  assign- 
ment was  void.  The  assignment  being  of  all  its  property,  real 
and  personal,  in  trust  for  all  its  creditors,  with  direction  that 
the  assignees  should  proceed  with  reasonable  and  convenient 
dispatch  to  convert  the  property  into  money,  and  for  that 
purpose  to  sell  and  dispose  of  any  or  all  of  the  property  in 
such  manner  and  on  such  terms  as  they  may  deem  most  for 
the  interest  of  said  trust,  we  do  not  perceive  how  the  end  to 
be  accomplished,  the  conversion  of  the  property  into  money 
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for  distribution  among  the  creditors  of  the  company,  coald 
have  been  well  and  beneficially  accomplished  without  such  a 
fair  and  rational  discretion  as  was  conferred  on  the  assignees. 
We  see  no  attempt  in  that  discretion  to  hinder  and  delay 
creditors,  but  on  the  contrary,  a  careful  precaution  to  prevent 
a  sacrifice  of  the  property,  whereby  the  creditors  would  have 
been  injured.  Without  such  intent  or  purpose  being  made 
clearly  visible,  an  assignment  having  the  appearance  of  fair- 
ness should  not  by  the  courts  be  held  obnoxious  to  those  stat- 
utes. 

3.  The  record  shows  that  the  judgment  of  plaintifib  in 
error,  wlio  are  contesting  the  validity  of  the  assignment,  was 
obtained  subsequent  to  the  assignment.  At  the  execution  of 
the  assignment,  the  claim  of  plaintiffs  was  upon  a  policy  of 
insurance  issued  by  the  company  for  loss  sustained  by  fire; 
their  damages  had  not,  at  that  time,  by  proof,  been  ascertained 
and  fixed;  the  claim,  therefore,  had  that  grade  only  which 
contracts  of  a  similar  description  had;  no  lien  recognized  by 
law  had  given  it  a  priority.  This  was  the  status  of  the  claim 
at  the  making  of  the  assignment;  the  subsequent  lien  created 
by  judgment  could  not  be  made  to  relate  back,  and  class  it 
with  the  judgments  existing  when  the  assignment  was  made. 
The  result  is,  that  the  assignees  can  regard  in  the  payment  of 
the  creditors  of  the  assignor  only  the  rank  or  priority  of  the 
debts  at  the  time  of  the  assignment. 

Judgment  affirmed. 

GoBFOBATiON  MAT  Maxb  Assionmxnt  foT  the  benefit  of  its  oreditofs:  Av^ 
gent  y.  WehsUr,  46  Am.  Dec.  743,  and  note  747;  Oresham  t.  Orosdcmdt  06 
G«.  280;  Harvey  v,  Cvbbedge^  75  Id.  796,  both  dting  the  principal  ca«e. 

AssiONMENT  Gnmra  Assionbe  Powxb  to  Skll  on  each  terms  as  he  may 
deem  advisable,  or  within  his  discretion,  validity  of:  ffiOekUuon  v.  Lordt  60 
Am.  Dec.  381,  and  note  389;  JSTeep  v.  Scmdenon,  60  Id.  404,  and  note  406; 
407;  Nyt  v.  Van  Husan,  74  Id.  690,  and  note  698. 

Fraudulent  Intent  will  not  be  Intebrbd  in  an  assignment  for  the 
benefit  of  creditors  when  an  honest  intent  can  be  inferred  from  its  langoage: 
Nyt  V.  Van  Huaan^  74  Am.  Dec  690,  and  note  698. 

Judgment  Subsequent  to  AasiONifEMT  does  not  create  a  prior  lieii: 
CfhurchiUr.  None,  92  Am.  Deo.  422. 
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Dobbins  v.  Walton. 

[87  QI0R0I4,  6141 

Abbxomiisnt  vob  BEmsriT  of  GREDrross.  — Proirisiona  of  Georgia  code  re- 
lating to  the  "  forfeitare  of  bank  charters  and  liabilities  to  stockholders,*' 
and  giving  to  bill-holders  priorities  over  other  creditors,  also  prescribing 
the  order  of  payment  of  debts  when  the  bank  is  insolvent^  and  prescrib- 
ing the  duties  of  a  receiver  appointed  by  the  court  after  rendition  of 
jadgment  forfeiting  the  charter,  has  no  application  to  a  voluntary  assign- 
ment by  a  bank  for  the  payment  of  all  its  debts. 

Whxbb  BaNK  MaKsa  Assiomment  tor  Benefit  of  CREDrroRS,  and  among 
its  assets  are  certain  shares  of  stock  in  another  corporation,  the  latter 
corporation  by  assenting  to  the  assignment  does  not  lose  its  lien  given 
by  law  for  the  payment  of  the  yalue  of  such  stock. 

Amoim  OF  Volurtabt  Assigmment  for  Benefit  of  CREDnoRS  stands 
in  no  better  sitaatiom  than  the  assignor.  Neither  he  nor  the  creditors 
whom  ho  represents  are  purchasers  for  valuable  consideration,  without 
notioe,  as  against  prior  equitable  liens. 

IV'-Pboceedingb  to  Disteibittb  Fuuds  under  Absiomvent  for  the  benefit 
of  creditors,  any  creditor  who  has  a  claim  against  the  fund,  but  who  is 
not  a  nominal  party  to  the  suit,  may  make  himself  a  party  thereto  in 
fact  by  coming  in  and  presenting  his  claim  under  the  decree  and  sub- 
mitting himself  to  the  jurisdiction  of  the  court 

The  opinion  contains  the  facts. 

WUliam  Dougherty^  for  the  plaintiff  in  error. 

W.  H.  HuUj  and  Barnes  and  Cummingyand  Hook  and  Cart j 
for  the  defendants  in  error. 

By  Court,  Walkeb,  J.  The  Augusta  Insurance  and  Bank- 
ing Company,  being  unable  to  pay  its  debts,  assigned  all  of  its 
property,  real  and  personal,  to  trustees,  who  were  authorized  to 
dispose  of  the  same  '^  by  dividing  the  entire  net  fund  among 
the  creditors  of  said  company,  of  every  sort  and  description, 
with  no  other  preference  than  is  or  may  be  authorized  by  law." 
In  directing  the  order  in  which  the  trustees  should  pay  out  the 
funds,  the  court  decided  that  the  holders  of  the  bills  of  the 
bank,  by  the  laws  of  Georgia,  have  no  preference  over  other 
creditors'  liquidated  demands. 

This  ruling  was  excepted  to,  and  the  learned  counsel  for 
plaintiff  in  error  relies  upon  section  1493,  paragraph  3,  Revised 
Code,  sections  1496  and  1494.  Sections  1493  and  1495  are 
placed  under  article  3,  entitled,  **  Forfeiture  of  Bank  Charters 
and  Liability  to  Stockholders."  After  specifying  the  grounds 
for  which  a  forfeiture  may  be  declared,  and  providing  for  the 
appointment  of  a  receiver,  the  code,  in  section  1493,  prescribes 
the  duties  of  the  receiver  as  follows:  1.  To  convert  the  prop* 
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erty  into  money;    2.   To  pay  the  creditors    pro  rata,  semi- 
annually;   3.  "To  pay  the  holders  of  the  bills  before  other 
creditors,   if  they   give    notice    of  their   claims   within   six 
months";    4.  To  give  notice  to  said   bill-holders  and  other 
creditors,  by  a  three  months'  publication;  5.  To  make  annual 
returns  of  receipts  and  disbursements;  G.  To  distribute  the  as- 
sets, after  paying  all  the  debts,  among  the  stockholders.     This 
entire  section  is  prescribing  the  duties  of  a  receiver  appointed 
by  the  court  after  the  rendition  of  a  judgment  forfeiting  the 
charter,  and  does  not  apply  to  a  voluntary  assignment  for  the 
payment  of  all  the  debts  of  the  bank.     Section  1494  provides 
for  the  receiver's  compensation.     Then  comes  section  1495, 
chiefly  relied  upon  by  counsel  for  plaintiflF  in  error.     This  sec- 
tion provides  that  ''  if  the  bank  is  insolvent,  the  order  of  pay- 
ing off  the  debts  shall  be  the  same  as  is  prescribed  in  cases  of 
administration,  to  the  extent  applicable,  except  where  special 
preference  or  postponement  is  given  by  law."    "  If  the  bank  is 
insolvent," — what  bank  is  here  referred  to?    Most  clearly  such 
as  the  preceding  sections  had  been  speaking  of,  namely,  a  bank 
whose  charter  had  been  forfeited  and  its  assets  placed  in  the 
hands  of  the  officer  of  the  court.    This  construction  is  strength- 
ened by  referring  to  the  three  sections  immediately  following 
this  one;  they  are  all  in  relation  to  matters  connected  with 
such  a  bank.     Not  one  word  is  said  about  an  "  assignment  by 
banks,"  until  section  1499  is  reached,  and  this  provides,  upon 
the  surrender  of  the  charter,  for  an  assignment  "  as  natural 
persons  may,  but  it  cannot  thereby  prevent  such  preference 
among  its  creditors  as  the  law  gives.    Taking  all  the  sections 
together,  we  think  that  the  provisions  of  1495,  and  part  3  of 
1493,  apply  to  banks  alone  whose  charters  may  have  been  for- 
feited and  their  assets  placed  in  the  hands  of  receivers.     Such 
banks  may  very  properly  be  recognized  as  deceased,  and  their 
assets  paid  out  in  the  order  prescribed  in  cases  of  administra- 
tion.    But  this  case  is  different.    Here  is  no  forfeiture  and 
no  surrender  of  the  charter.     This  is  a  voluntary  assignment 
by  the  bank  of  all  its  assets,  to  be  divided  "  among  the  cred- 
itors of  said  company,  of  every  sort  and  description,  with  no 
other  preference  than  is  or  may  be  authorized  by  law."    The 
assignment  gives  no  preference  to  any  of  the  creditors.    We 
)iave  shown  that  the  preference  claimed  by  plaintiff  in  error  as 
conferred  by  law  is  inapplicable  to  the  facts  of  this  case.    It 
was  not  insisted  that  there  was  any  other  provision  of  th«  law 
giving  any  preference,  and  we  know  of  none  such.    The  rights 
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of  the  reepectiye  creditors  must  be  decided  by  the  terms  of 
the  deed  of  assignment,  and  that  is  for  the  creditors  of  said 
company  of  every  sort  and  description.  The  only  error  we  see 
in  this  case  was  in  excluding  the  open  accounts  from  a  par- 
ticipation in  the  general  fund;  but  this  ruling  is  not  excepted 
to,  and  it  was  in  favor  of  the  party  complaining  here.  As  we 
hold  that  all  the  creditors  of  the  company  were  entitled  to 
share  in  the  distribution,  it  is  unnecessary  to  determine  whether 
the  claims  of  McCallie  and  Jones  and  others  were  liquidated 
demands  or  not. 

2.  Another  question  made  in  this  record  is,  whether  "  the 
(reorgia  Railroad  and  Banking  Company,  by  assenting  to  the 
assignment,  lost  its  lien  on  the  forty-four  shares  of  stock 
owned  by  the  Augusta  Insurance  and  Banking  Company." 
It  could  not  be  denied  that  the  Georgia  Railroad  Bank  by 
law  was  entitled  to  a  lien  on  this  stock  for  the  debts  due  by 
the  owner  of  it,  the  Augusta  Insurance  and  Banking  Com- 
pany: Prin.  Dig.  358;  Pamph.  Acts  1840,  p.  25;  Acts  1843, 
p.  20.  This  is  admitted,  but  it  is  insisted  that  the  Georgia 
Railroad  Bank  assented  to  the  transfer  of  the  stock  to  the 
assignees,  and  thereby  lost  its  lien;  and  authorities  are  cited 
showing  that  when  a  party  voluntarily  parts  with  the  posses- 
sion of  the  property  upon  which  the  lien  has  attached,  he  is 
divestod  of  his  lien.  We  have  no  fault  to  find  with  this  as  a 
general  proposition;  the  question  is  as  to  its  application  to 
the  facts  of  this  case.  Here  was  a  general  assignment  for  the 
benefit  of  all  the  creditors,  "  with  no  other  preference  than  is 
or  may  be  authorized  by  law."  To  this  the  Georgia  Railroad 
Bank  assented.  One  of  the  preferences  authorized  by  law  was 
a  lien  on  the  stock  for  the  amount  due  by  the  assignor.  The 
error  into  which  the  counsel  fell  was  in  considering  this  as- 
signment as  a  sale  to  a  bona  fide  purchaser  without  notice. 
The  assignee  of  a  voluntary  assignment  for  the  benefit  of 
creditors  stands  in  no  better  a  situation  than  the  assignor. 
Neither  he  nor  the  creditors  whom  he  represents  are  pur- 
chasers for  a  valuable  consideration,  without  notice,  as  against 
prior  equitable  liens:  Haggerty  v.  Palmer^  6  Johns.  Ch.  437; 
Knowles  v.  Lordy  4  Whart.  500  [34  Am.  Dec.  525];  2  Kent's 
Com.  532,  note  c. 

There  was  no  parting  with  the  possession  of  this  stock  in 
the  eye  of  the  law.  All  the  Georgia  Railroad  Bank  did  was 
to  assent  to  the  transfer  from  the  name  of  the  bank  to  that 
of  its  assignees  for  the  payment  of  its  debts;   the  deed  of 
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assignment  recognizing  such  preferences  as  were  allowed  by 
law.  Most  clearly  this  was  no  such  sale  as  would  defeat  the 
lien  of  the  G^rgia  Railroad  Bank,  and  the  court  did  right  so 
to  hold. 

There  was  no  error  in  permitting  other  creditors  to  come  in 
and  be  made  parties  to  the  proceedings  to  distribute  the  funds 
in  court.  In  the  case  of  Macon  and  Western  R.  R,  Co.  v.  Par- 
ker^ 9  Ga.  378,  this  court  holds  that  "  any  creditor  who  has  a 
claim  upon  the  fund,  but  who  is  not  a  nominal  party  to  the 
suit,  may  make  himself  a  party  thereto  in  fact,  by  coming  in 
and  presenting  his  claim  under  the  decree,  and  submitting 
himself  to  the  jurisdiction  of  the  court  for  its  settlement  and 
adjustment  upon  the  fund  to  be  distributed."  This  point  was 
not  seriously  urged,  though  it  was  made  in  the  bill  of  excep- 
tions. Upon  the  whole  case,  we  see  no  error  in  the  court 
below. 

Judgment  affirmed. 

Pbovisionb  or  Godr  RBomjLTnvG  CoLLEcnoN  and  DmrBmonoir  of  the 
assets  of  a  bank  by  a  receiver,  appointed  upon  a  judgment  forfeiting  its 
charter,  does  not  apply  in  tbe  case  of  a  Yolnntary  assignment  by  a  bank  of 
its  assets  to  pay  its  debts  according  to  tbe  requirements  of  law:  Foneie  y, 
Br€wer,  74  Ga.  267,  citing  the  principal  case. 

AasiONXE  UKDBR  VoLUMTAKT  Desd  OF  AssiONMBMT  for  the  benefit  of 
creditors  stands,  as  to  suits,  in  no  better  situation  than  the  assignor:  Fomdm 
V.  Brower,  74  Qa.  269. 
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Apflioations  lOB  Continuances  are  addressed  to  the  sound  legal  diaera- 

tion  of  the  court,  and  if  not  expressly  provided  for,  will  be  granted  or 

refused  as  the  ends  of  justice  may  require. 
KoTABT  Public,  Who  is  Attobnet  at  Law,  is  not  authorixed  to  take  the 

affidavit  and  bond  of  his  client  and  issue  the  attachment  in  a  oaao  iHiert 

he  is  employed. 

The  opinion  states  the  facts. 

Lyon  and  De  Graffenreid^  for  the  plaintiffs  in  error. 

W.  PoCy  for  the  defendants  in  error. 

By  Court,  Walker,  J.  1.  All  applications  for  continiianoes 
are  addressed  to  the  sound  legal  discretion  of  the  court;  and 
if  not  expressly  provided  for,  shall  be  granted  or  refused  as 
the  ends  of  justice  may  require:   Code,  sec.  8480.    In  this 
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case,  there  was  do  such  abuse  of  the  discretion  of  the  court 
below  as  to  require  this  court  to  control  the  exercise  of  that 
discretion. 

2.  Was  the  process  of  attachment  founded  upon  an  affida- 
vit taken  by  a  notary  public  employed  in  the  causa^  and 
issued  by  him,  void?  By  the  old  law,  a  notary  public  was 
not  empowered  to  issue  an  attachment.  This  power  was  con- 
ferred on  him  by  the  act  of  March  4,  1856:  Pamp.  Acts, 
p.  25;  and  this  act  was  embodied  in  the  code:  Sec.  3200. 
Section  2201  provides  that  the  party  seeking  the  attachment, 
before  the  same  issues,  shall  give  bond,  with  good  security, 
conditioned  to  pay  the  defendant  all  damages  that  he  may 
sustain,  and  all  costs  that  may  be  incurred  by  him,  in  the 
event  that  plaintiff  shall  fail  to  recover  in  said  case;  ^^  which 
bond  it  shall  be  the  duty  of  the  magistrate,  or  other  officer 
before  whom  the  affidavit  is  made,  to  take." 

Shall  the  attorney  of  the  plaintiff  take  this  bond,  which 
the  law  provides  for  the  defendant's  security  against  a  wrong* 
ful  issuing  of  the  attachment?  Shall  the  plaintiff's  attorney 
be  the  judge  as  to  the  sufficiency  of  the  bond  to  protect  the 
opposite  party,  and  as  to  the  solvency  of  the  surety?  Is  not 
this,  at  least,  a  quasi  judicial  proceeding?  The  officer  taking 
the  affidavit  is  in  duty  bound  to  take  the  bond,  to  decide 
upon  its  sufficiency,  its  legality,  and  its  solvency.  Does  not 
this  duty  come  within  the  prohibitions  of  section  193,  Revised 
Code? — which  says:  *'  No  judge  or  justice  of  any  court,  no  or- 
dinary, justice  of  the  peace,  nor  presiding  officer  of  any  in- 
ferior judicature,  or  commissioner,  can  sit  in  any  cause  or 
proceeding  in  which  he  is  pecuniarily  interested,  or  related 
to  either  party  within  the  fourth  degree  of  consanguinity  or 
affinity,  nor  in  which  he  has  been  counsel,  without  the  con- 
sent of  all  the  parties  in  interest."  Is  not  the  taking  of  the 
affidavit  of  the  plaintiff,  and  bond  to  indemnify  the  defend- 
ant against  damages  and  costs,  '*  a  proceeding"  in  which  the 
attorney  for  the  plaintiff,  in  this  case,  ^'sits"?  He  decides 
upon  these  things. 

Again,  by  section  443,  Revised  Code,  attorneys  have  certain 
powers  therein  specified,  ''but  they  cannot  take  affidavits  re- 
quired of  their  clients,  unless  si>ecially  permitted  by  law." 
Now,  the  technical  meaning  of  the  phrase,  ''take  affidavits," 
refers  to  the  certifying  or  qualifying  parties  to  affidavits. 
Upon  first  reading  the  clause  quoted,  I  was  inclined  to  think 
the  words  were  not  used  in  their  strict  technical  sense,  but 
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intended  to  say  that  attorneys  could  make  affidavits  for  their 
clients  only  in  those  cases  specially  permitted  by  law.  Upon 
reflection,  I  am  rather  inclined  to  think,  with  my  brethren, 
that  the  words  are  used  with  strict  legal  accuracy,  and  intended 
to  reach  just  such  a  case  as  this;  more  especially  when  taken 
in  connection  with  the  general  rules  of  the  law  upon  the  sub- 
ject. Mr.  Tidd  says:  "By  the  general  practice  of  all  the 
courts,  affidavits  sworn  before  the  attorney  or  solicitor  in  the 
cause  cannot  be  read.  And  this  practice  extends  to  affidavits 
taken  before  attorneys,  as  commissioners,  in  causes  wherein 
they  are  concerned  for  the  parties  on  whose  behalf  such  affi- 
davits are  made":  1  Tidd's  Pr.  494.  In  the  case  of  King 
V.  Wallaccy  3  Term  Rep.  403,  it  is  held  that  the  court  of  king's 
bench  will,  in  no  case,  issue  an  attachment  against  a  party  at 
the  suit  of  another,  where  the  affidavits  on  which  the  motion 
is  founded  are  sworn  before  the  agent  of  the  prosecutor.  In 
the  case  of  Hopkinson  v.  Buckley ^  8  Taunt.  74,  "Vaughan, 
sergeant,  showed  cause  against  a  rule  which  had  been  obtained 
by  Hullock,  sergeant,  and  insisted  that  it  must  be  discharged 
with  costs,  as  all  the  affidavits  of  the  party  which  were  the 
foundation  of  the  rule  had  been  sworn  before  liis  own  attorney 
in  the  cause.  The  court  observed  that  it  was  extremely  wrong 
for  the  attorneys  in  a  cause  to  act  as  commissioners  in  taking 
the  affidavits  of  their  clients,  and  gave  judgment  that  the  rule 
be  discharged  with  costs."  So  in  the  case  of  Jenkins  v.  Mason^ 
'^  M()or(',  o25,  in  the  same  court,  it  was  held  that  an  affidavit 
stating  that  the  defendant  had  been  discharged  under  an  in- 
solvent debtor's  act  cannot  be  sworn  before  his  own  attorney  in 
the  cause.  The  rule  is  the  same  in  chancery.  In  3  Daniell's 
Chancery  Practice,  234,  it  is  said  that  "it  is  to  be  observed, 
also,  that  the  master  extraordinary,  before  whom  the  affidavit 
is  sworn,  must  not  be  a  solicitor  in  the  cause."  "  In  the  mat- 
ter of  Thomas  Hogan,  a  lunatic,  August  9, 1754,  the  petitioner 
had  taken  all  the  affidavits  before  himself,  notwithstanding  he 
had  been  solicitor  throughout  in  the  cause."  Lord  Chancellor 
Hardwicke:  "If  I  had  known  this  at  the  time,  I  would  not 
have  suffered  the  affidavits  to  be  read.  At  common  law  it  is 
always  objected  to  and  discountenanced,  and  equally  so  in 
equity,  from  the  inconvenience  that  would  arise  if  such  a 
practice  was  suffered;  for  this  and  other  reasons,  the  petition 
was  dismissed,  with  costs  to  come  out  of  the  pocket  of  the 
solicitor  who  thus  very  improperly  took  the  affidavits."  The 
same  rule  obtains  in  New  York.     "Skinner  was  about  to  read 
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an  affidavit  in  support  of  a  motion  in  this  cause,  when  Wol- 
worth  objected  that  the  affidavit  had  been  taken  before  the 
attorney  for  the  plaintiff,  who  was  commissioner  for  taking 
affidavits,  to  be  read  in  this  court.  Per  curiam:  The  practice 
of  the  court  of  king's  bench  is  not  to  allow  an  affidavit  taken 
before  the  attorney  in  the  cause  to  be  read.  It  is  a  very  fit 
and  proper  rule,  which  we  shall  therefore  adopt  as  the  practice 
here":  Taylor  v.  Hatch,  12  Johns.  340.  In  Bac.  Abr.,  Bouv. 
ed.,  147,  it  is  said:  "Affidavits  taken  before  a  person  wbo  is  a 
solicitor  in  the  cause  are  not  allowed  to  be  read  either  at  law 
or  in  equity;  nor  can  affidavits  be  received  which  are  sworn 
before  the  attorney  of  the  party  or  his  partner." 

These  authorities  seem  very  clear  and  directly  in  point. 
Read  in  the  light  thus  reflected,  we  think  the  code  excludes 
a  notary  public  from  taking  the  affidavit  of  his  client,  and 
issuing  the  attachment  in  a  case  where  he  is  employed  as  an 
attorney  at  law. 

This  court  has  applied  the  same  principle  to  the  taking  of 
depositions.  In  Tillinghast  v.  Waltoriy  5  Ga.  333,  it  is  decided 
that  if  the  relation  of  the  commissioner  to  either  party  in  the 
cause  is  such  as  to  warrant  the  inference  that  he  may  act 
under  a  bias  to  either  party,  he  is  not  competent  to  act  as  com- 
missioner, and  excluded  testimony  taken  by  the  clerk  of  one 
of  the  counsel  in  the  cause.  In  delivering  the  opinion,  page 
840,  Judge  Nisbet  says:  **The  policy  which  excludes  a  so- 
licitor of  a  party  is  founded  in  a  just  apprehension  that  from 
his  relationship  to  him  he  will  not  deal  fairly  by  the  adverse 
party.  This  policy  ought  also  to  exclude  his  clerk.  Nay, 
further:  it  has  been  held  that  if  the  clerk  of  a  solicitor  in  the 
cause  has  been  employed  as  clerk  to  the  commissioner,  the 
depositions  shall  be  suppressed";  citing  Newton  v.  FootCy  2 
Dick.  793;  S.  C,  2  Ch.  393;  Cook  v.  WOson,  4  Madd.  380. 
This  case  was  approved  in  Glanton  v.  OriggSy  5  Ga.  429 
et  seq.;  and  on  page  433  it  is  said  the  commissioners,  like 
jurors,  should  be  free  from  all  impressions  and  influences. 
For  the  time  being  they  discharge  judicial  functions.  They 
should  not  be  under  the  power  nor  owe  suit  or  service  to  either 
party.  The  same  principle  will  exclude  a  notary  public  from 
taking  the  affidavit  and  bond  and  issuing  an  attachment  in 
a  case  where  he  is  employed.  Other  reasons  connected  with 
public  policy  might  be  given,  but  we  forbear.  We  think,  both 
upon  principle  and  authority,  that  the  attorney,  who  may  be 
a  notary  public,  is  not  authorized  to  take  the  affidavit  and 
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bond  of  his  client  and  issue  the  attachment  in  a  case  where 
he  is  employed;  and  that  the  court  erred  in  not  sustaining  the 
objection  made  to  the  attachment  on  this  account. 
Judgment  reversed. 

POWKB  OF  NOTABT  PUBUO  TO  TaXS  AvnDAVITa  OB  ACT  WHERB  Hb  O  At> 

tobnBt  OB  Intebbstbd  Pabtt.  —  As  18  shown  by  the  principal  case,  it  seems 
to  be  the  settled  practice  in  Kngland  that  affidavits  taken  before  attorneys 
or  solicitors  interested  in  the  case  cannot  be  read.  But  while  there  is  some 
contrariety  of  opinion  in  the  American  cases,  still  the  majority  of  the  latter 
establiflhea  the  rale  that  such  practice  does  not  prevail  in  this  country,  for 
as  was  said  in  Daws  v.  Olcugow,  1  Bom.  8:  "Although  there  is  an  obvioos 
impropriety  in  an  attorney  in  a  cause  taking,  as  a  judicial  officer,  the  affidavit 
of  his  client,  which  is  to  be  the  foundation  of  the  action,  jet,  as  there  is  no 
provision  of  law  or  rule  of  court  to  prohibit  his  doing  so,  this  court  cannot 
say  that,  from  the  fact  of  his  being  attorney,  he  is  not  a  proper  officer  befors 
whom  the  client  may  make  the  necessary  affidavit^  and  that  the  proceedings 
should  be  therefore  dismissed."  In  KulUand  v.  Sedgwick,  17  GaL  123,  it  was 
held  that  an  attorney,  who  was  also  a  notary  public,  might  take  the  affidavit 
of  his  client  verifying  the  complaint;  and  in  ReavU  v.  CoweU,  56  Id.  588-591, 
affirming  Kuhiand  v.  Sedgwick,  supra,  the  court  say,  in  referring  to  section 
2093,  Code  of  Civil  Procedure,  authorizing  notaries  public  to  administer  oaths 
and  affirmations:  ''There  is  no  such  limitation  found  in  the  act  to  the  power 
3f  a  notary  as  is  contended  for  in  this  case,  and  there  is  nothing  in  the  rules 
of  the  court,  to  which  our  attention  has  been  directed,  prohibiting  the  notary 
from  administering  an  oath  to  or  taking  the  affidavit  of  his  client.  .... 
We  are  of  opinion  that  an  attorney  who  is  a  notary  may  tako  the  affidavit  of 
his  client.  It  is  now,  and  has  been  for  many  years,  the  practice  in  this  state; 
and  however  improper  or  reprehensible  the  practioe  may  be,  there  is  nothing 
in  the  law  which  prohibits  it."  In  Young  v.  Young,  18  Minn.  90,  it  was  de- 
cided that  a  notary,  who  was  an  attorney  of  record  in  the  cause,  was  author^ 
ized  under  the  statute  to  take  an  affidavit  of  the  service  of  a  summons. 

In  New  York,  however,  a  different  rule  prevails,  and  an  affidavit  will  not 
be  allowed  to  be  read  in  support  of  a  motion,  if  taken  before  an  attorney  of 
record  in  the  cause:  Taylor  v.  Hatch,  12  Johns.  340.  And  in  New  Jersey,  in 
the  case  of  Den  v.  Oeiger,  4  N.  J.  L.  225,  the  court  say  that  an  affidavit  taken 
before  one  of  the  counsel  in  the  case  cannot  be  received  in  evidence.  But  if  the 
affidavit  is  taken  by  counsel  who  is  not  the  attorney  of  record  in  the  cause, 
it  may  be  read:  WUlard  v.  Judd,  15  Johns.  531.  So  an  affidavit  for  a  eerikh 
rari  may  be  taken  before  the  attorney  who  commenced  the  action,  for  he 
may  not  be  retained  in  the  prosecution  of  the  suit:  Vary  v.  Cfoc(/Wy,  6  Cow. 
587.  And  an  affidavit  may  be  read  which  was  taken  before  an  attorney  who 
did  not  appear  of  record,  but  who  was  a  partner  of  the  attorney  for  one  of 
the  parties  to  the  suit:  HaMenback  v.  WkUaher,  17  Johns.  2. 

Interest  Disqualiites.  — It  seems  that  where  the  notaiy  is  a  party  in 
interest  he  is  disqualified  to  take  the  acknowledgment  to  any  writing:  Prof- 
fatt  on  Notaries,  sec.  35;  Oroesbeck  v.  SeeUy,  13  Mich.  330-345.  Thus,  one 
who  identifies  himself  with  a  transanction  evidenced  by  a  written  instra- 
ment,  by  placing  his  name  on  the  face  thereof  as  agent  for  one  of  the  par- 
ties tiiereto,  is  inoompetent»  as  a  notary  public,  to  take  acknowledgment  of 
any  of  the  parties:  Sample  v.  Irwkn,  45  Tex.  567.    But  relationship  to  the 
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gnatees  will  not  duqvalifya  noUiy  firam  teUng  the  aeknowIadgiiMiit  to  the 
deed:  L^nek  y.  Lkkifftion^  6  N.  T.  442;  a  0.,  note  to  YHMeri  v.  BaM,  92 
Am.  Dec  757.  The  protest  of  a  Doto  by  a  notaiy  pablic,  who  ia  a  stock- 
liolder  in  the  benk  which  is  a  party  to  the  soit,  ia  not  competent  evidence  to 
diarge  an  indorser:  Bank  r.  Porter,  2  Watta,  141;  and  aee  note  to  WUhfrs  v. 
32  Am.  Dec.  758^  where  a  lengthy  quotation  ia  made  from  the  former 
Bnt  where  the  notary  waa  the  employee  of  a  bank  in  which  one  of  the 
Ann  desiring  an  attachment  waa  also  an  employee  and  atockholder,  it  waa 
held  that  thia  did  not  create  anch  a  relation  between  them  aa  made  it  im- 
proper for  the  notary  to  iasoe  the  attachment,  nor  did  it  render  the  writ  ao 
tsaaed  vM:  Georgia  lee  Co.  ▼.  Porter  and  Meakin,  70  Ga.  637. 

Motion  tob  OowraxjAScm  ia  within  the  diacretion  of  the  conrt,  and  ita 
deeiaion  will  not  be  interfered  with  nnleea  iajory  or  injoatice  to  the  parties 
have  plainly  reaolted  from  it:  Ayree  v.  Dtiprey,  86  Am.  Dec  667,  and  note 
«68;  JicDmdelY.  Siate,  47  Id.  93;  SiaUr.  HUdrtth,  51  Id  364. 


MiMS  u  West. 
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JosoMBiT  SHOULD  NOT  BB  Entkbed  AGAINST  Gabnishkb,  nnleea  it  appear 
affirmafciTely  that  at  the  time  of  the  gamiahment  the  defendant  had  a 
cause  of  action  againat  the  gamiahee  for  the  recovery  of  a  legal  debt,  due 
or  to  become  dne,  and  anch  judgment  would  be  available  to  the  garnishee 
aa  a  defeDae  againat  any  action  aftorwarda  brought  againat  him  on  the 
debt  in  reapect  of  which  he  ia  charged 

Debt  not  Dub  la  Subjbct  to  Garnishment. 

Makeb  ov  PsoiOBaoBT  Note  cannot  be  Chabged  as  Gabnibheb  ov  Patxi 
under  proceaa  aerved  before  the  maturity  of  the  note,  unleaa  it  be  affirm- 
atively shown  that  prior  to  the  rendition  of  the  judgment  the  note  had 
become  due,  and  was  then  still  the  property  of  the  payee. 

Bona  Fide  Pubohaseb  ov  Pbomissort  Note  fbom  Payee,  bob  Valub  and 
BEBOBB  Maturitt,  IS  NOT  Atfeoted  bt  Gabnishment  PROCESS  Served 
upon  the  maker  of  the  note  in  an  action  againat  the  payee,  although  the 
payee  waa  the  owner  of  the  note  at  the  time  of  the  aervice  of  the  pro* 


DoonuNB  ov  Lis  Pendens  does  not  Apflt  to  Neqotiablb  Papeb. 

Bill  in  equity.  The  defendant  in  error,  Philip  West,  brought 
an  action  against  the  plaintiff  in  error.  Wade  H.  Mims,  and 
sued  out  process  of  garnishment,  which  was  served  upon  a 
number  of  persons,  including  one  Jackson,  as  debtors  of  Mims. 
Jackson  had  made  a  promissory  note  payable  to  Mims.  After 
the  service  of  the  garnishment  process  upon  Jackson,  and  be- 
fore the  maturity  of  the  note,  Mims  transferred  the  note  for  a 
valuable  consideration  to  one  Bird,  who  had  no  notice  of  the 
garnishment.  Transfers  of  other  notes  were  similarly  made 
to  various  persons  by  Mims.  West  thereupon  brought  this 
bill,  claiming  that  the  transfers  were  as  to  him  illegal  and 
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void,  and  asked  for  an  injunction  to  restrain  fhrther  transfers 
and  changes.  Bird  answered  the  bill  and  moved  to  dissolve 
the  injunction.  The  motion  was  refused,  and  this  is  assigned 
as  error. 

Hawkina^  Kimbrough^  and  Andey,  for  the  plaintifiEs  in  error. 
F.  H.  Westj  for  the  defendant  in  error. 

By  Court,  Walker,  J.  1.  When  a  person  is  served  with  a 
summons  of  garnishment,  he  is  required  to  answer  what  he 
was  indebted  to  the  defendant  at  the  time  of  the  service  of 
said  garnishment:  Rev.  Code,  sec.  3226;  and  if  unable  to  ad- 
mit or  deny  his  indebtedness,  he  should  plainly  and  distinctly 
set  forth  the  facts,  so  as  to  enable  the  court  to  give  judgment 
thereon:  Id.,  sec.  3492.  Judgment  should  not  be  entered  up 
against  the  garnishee,  unless  it  appear  affirmatively  that  at 
the  time  of  the  garnishment  the  defendant  had  a  eause  of 
action  against  him  for  the  recovery  of  a  legal  debt,  due  or  to 
become  due  by  efflux  of  time;  and  no  judgment  should  be 
entered  against  the  garnishee  unless  it  would  be  available  as 
a  defense  against  any  action  afterwards  brought  against  him 
on  the  debt  in  respect  of  which  he  is  charged:  Drake  on  At- 
torneys, sees.  461,  583.  The  garnishee  cannot  be  compelled 
to  pay  the  debt  twice:  Brannon  v.  NohlCy  8  Ga.  550. 

Under  the  old  law,  it  would  seem  that  a  debt  not  due  was 
not  subject  to  garnishment.  In  Dalton  v.  Solly^  Cro.  Ells. 
184,  '^  it  was  held  per  curiam  that  a  foreign  attachment  can- 
not be  of  a  debt  before  it  be  due;  and  therefore,  whereas  one 
was  indebted  in  a  sum  of  money  to  be  paid  at  Michaelmas, 
and  it  was  attached  before  Michaelmas,  but  the  judgment  of 
the  attachment  was  not  till  after  Michaelmas,  it  was  clearly 
held  to  be  void,  because  it  was  not  due  when  attached." 
This  was  decided  in  1590.  This  rule  seems  to  have  been 
changed  in  Greorgia:  See  Glanton  v.  OriggSy  5  Ga.  424;  King 
V.  Carhartj  18  Id.  650;  and  probably  in  most  of  the  states  of 
this  Union:  See  Sayward  v.  Drewj  6  Me.  263;  WiUard  v.  Sheafed 4 
Mass.  236;  Fulweiler  v.  HugJieSj  17  Pa.  St.  440;  Steuart  v.  Westy 
1  Har.  &  J.  536;  Peace  v.  Jones^  3  Murph.  256;  Branch  Banky. 
Poe,  1  Ala.  396;  Dunnegan  v.  ByerSy  17  Ark.  492.  Mr.  Drake, 
in  his  work  on  attachments,  section  587,  states  oorrectly  the 
principles  which  now  govern  in  relation  to  negotiable  securi- 
ties not  due.  He  says:  ^'As  a  general  rule,  the  maker  of  a 
negotiable  note  should  not  be  charged  as  garnishee  of  the 
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payee  under  an  attachment  served  before  the  maturity  of  the 
note,  unless  it  be  affirmatively  shown  that  before  the  rendition 
of  the  judgment  the  note  had  become  due,  and  was  then  still 
the  property  of  the  payee."  Again,  in  section  585,  he  says: 
*^  But  though  the  garnishee  should  answer  that  the  defendant 
at  the  time  of  the  garnishment  was  the  owner  of  the  gar- 
nishee's note  not  then  due,  no  judgment  should  be  rendered 
against  him,  because  his  obligation  is  not  to  pay  to  any  par- 
ticular person  but  to  the  holder  at  maturity,  whosoever  it 
may  be.  Can  the  garnishee,  or  the  defendant,  or  the  court, 
flay  that  the  defendant  will  be  the  holder  of  the  note  at  ma- 
turity? Certainly  not;  and  yet  to  give  judgment  against  the 
garnishee  necessarily  assumes  that  he  will  be."  No  judgment 
should  be  rendered  against  the  garnishee  unless  it  will,  when 
satisfied,  protect  him  against  a  subsequent  suit  to  recover  the 
eame  debt.  Under  the  Revised  Code,  section  2732,  the  paper 
which  Bird  purchased  from  Mims  on  Jackson  was  a  nego- 
tiable promissory  note.  He  purchased  for  value  before  the 
note  fell  due,  and  without  notice  of  the  garnishment.  What 
are  his  rights  under  this  state  of  facts?  The  code,  section 
2743,  says:  '^  The  honafde  holder  for  value  of  a  negotiable  in- 
strument, who  receives  the  same  before  it  is  due,  and  without 
notice  of  any  defect  or  defense,  shall  be  protected  from  any 
defense  set  up  by  the  maker,  except  ntm  est  factum^  gambling, 
or  immoral  or  illegal  consideration,  or  fraud  in  its  procure- 
ment." And  in  section  2597  it  is  said:  '^The  bona  fide  pur- 
chaser of  a  negotiable  paper  not  dishonored,  or  of  money  or 
bank  bills,  or  other  recognized  currency,  will  be  protected  in 
fais  title,  though  the  seller  had  none."  Here,  it  will  be  seen 
that  negotiable  paper  not  dishonored  is  placed  on  the  same 
footing  as  money  currency.  The  defenses  which  may  be  set 
up  against  such  a  paper  are  specifically  named;  and  in  none 
of  them  are  the  rights  of  the  garnishee  embraced,  provided  be 
should  have  to  pay  to  the  creditor. 

In  this  case,  suppose  Jackson  were  adjudged  liable  to  pay 
West  the  amount  of  this  note,  under  the  summons  of  garnish- 
ment, and  the  bill  making  Bird  a  party  had  not  been  filed,  — 
when  Bird  shall  sue  Jackson  on  the  note,  can  he  set  up  as  a 
defense  that  the  money  had  been  forced  out  of  him  by  a  credi- 
tor  of  Mims,  and  thereby  defeat  a  recovery  by  Bird?  If  so, 
the  effect  would  be  to  repeal  section  2743;  for  that  section, 
says  Birdy  shall  be  protected  against  such  a  defense  as  this. 
The  hcna  fide  purchaser  of  a  negotiable  instrument  not  doe 


' 
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Btanda  in  a  great  meaaore  independent  of  the  former  bolder. 
The  law  disconnects  him  with  the  previous  title,  and  takes 
him  into  its  own  charge,  as  deriving  a  right  from  itself:  See 
Cowen  and  Hill's  Notes  to  1  Phill.  Ev.,  vol.  1  of  Notes,  p.  668^ 
note  431. 

The  doctrine  which  we  now  lay  down  has  been  indirectly 
asserted  by  this  court.  In  Olanton  v.  OriggSj  5  Ga.  436,  this 
court  says:  *'  It  being  thus  made  to  appear  that  Glanton  had 
express  notice  of  the  attachment  lien,  he  cannot  disconnect 

himself  from  the  previous  title  of  Whatley But  for 

this  proof,  having  traded  for  the  note  before  due,  he  would 
have  been  independent  of  the  former  holder,  who  transferred 

to  him  the  note As  it  is,  he  took  the  note  cum  onere; 

nor  is  his  claim  paramount  to  that  of  the  attaching  creditor.'' 

It  was  insisted  that  the  case  of  King  v.  Carhart^  18  Ga.  650, 
is  an  authority  in  £Etvor  of  the  garnishing  creditor  in  this 
case.  That  case  decides  that  *'  debts  secured  by  negotiable 
instruments  may  be  the  subject  of  garnishment."  We  have 
no  complaint  to  make  with  this  principle;  it  is  right.  The 
point  here  made  is  as  between  the  rights  of  the  garnishing 
creditor  and  the  bona  fide  purchaser,  before  due,  of  a  negoti- 
able paper.  No  such  question  was  made  in  that  case;  aiid 
even  if  it  had  been,  the  code  has  been  adopted  since  that  time 
(1855),  and  according  to  its  provisions,  the  rights  of  the  pur- 
chaser are  paramount  to  those  of  the  garnishing  creditor,  f^ 
also  Murray  v.  Sylburnj  2  Johns.  Ch.  444. 

2.  It  was  insisted  that  the  doctrine  of  lis  pe7tden$  should 
affect  the  purchaser,  and*  operate  as  constructive  notice  to  all 
the  world  that  the  creditor  was  proceeding  to  enforce  his  rights 
against  the  effects  of  his  debtor,  and  that  the  service  of  the 
summons  of  garnishment  on  the  maker  of  the  note  impounded 
the  funds  in  his  hands,  so  that  a  transfer  of  the  note  could 
not  defeat  the  claim  of  the  creditor.  There  is  some  force  in 
this  suggestion;  but  we  think,  looking  to  the  policy  of  our 
legislature  in  favor  of  negotiable  paper,  that  the  better  rule 
will  be  to  bold  that  the  rights  of  the  purchaser  are  superior 
to  those  of  the  garnishing  creditor.  We  have  not  been  able 
to  find  many  decided  cases  touching  this  question.  We  find 
one  very  well  considered  case, — Winston  v.  Weatfddiy  22  Ala. 
760  [58  Am.  Dec.  278].  In  that  case,  an  injunction  was 
granted  restraining  the  negotiation  of  a  promissory  note.  The 
defendant,  in  violation  of  the  injunction,  transferred  the  note^ 
for  value,  before  due,  to  a  bona  fide  purchaser,  and  the  ques- 
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tion  was,  whether  the  purchaser  or  the  oomplainant  in  the 
bill  had  the  better  title  to  the  money  due  on  the  note.  The 
case  was  ably  argued,  and  well  considered  by  the  court;  and 
the  principle  enunciated  in  the  case  is,  that  **  the  doctrine  of 
lis  pendens  does  not  apply  to  negotiable  paper.  An  injunc- 
tion in  force  against  the  negotiation  of  a  note  does  not  destroy 
the  negotiability,  nor  defeat  the  title  of  a  bona  fide  purchaser, 
acquired  pending  the  injunction,  but  without  notice."  This,  ^ 
certainly,  is  a  stronger  case  than  the  service  of  a  summons  of 
garnishment. 

Perhaps  it  may  be  well  to  repeat  that  we  fully  recognize  the 
doctrine  that  negotiable  instruments  may  be  the  subject  of 
garnishment;  but  before  judgment  should  be  entered  against 
the  garnishee,  it  should  aiBrmatively  appear  that  the  instru- 
ment is  due,  and  belonged  to  the  defendant  subsequent  to  the 
time  of  the  sendee  of  the  summons,  and  to  the  time  it  fell  due. 
These  facts  appearing,  judgment  may  be  safely  entered  against 
the  garnishee,  for  a  satisfaction  of  the  judgment  rendered  upon 
this  state  of  facts  will  be  a  protection  to  the  garnishee  against 
a  second  payment  of  the  debt.  The  court  should  not  permit 
a  judgment  to  go  unless  such  facts  appear  as  will  make  the 
satisfaction  of  the  judgment  a  protection  to  the  garnishee. 

In  this  case,  Bird,  having  purchased  the  Jackson  note  before 
it  fell  due,  and  paid  a  valuable  consideration  for  it,  without 
any  notice  of  the  garnishment,  got  a  good  title  to  it,  and  one 
which  is  not,  in  any  manner,  affected  by  the  process  of  gar- 
nishment. As  to  him,  the  court  should  have  dissolved  the 
injunction,  the  equity  of  the  bill  having  been  fully  sworn  off. 
The  rights  of  the  other  parties  can  be  passed  upon  when  the 
facts  are  made  manifest  by  the  answers  and  proof. 

Judgment  reversed. 

« 

GARMisHEi  IS  NOT  liiABLX,  nnless  it  appears  that  he  had  property,  orediti» 
or  effects  in  his  possession  belonging  to  the  defendant  in  garnishment,  or  wtm 
indebted  to  him:  Oarmm  ▼.  AUkn^  54  Am.  Dec.  140;  tUhy  v.  Labutum^  66  Id. 
237;  Smiih  v.  Ihn^  GO  Id.  390. 

GABmsHEis  SBOVLB  NOi'  BE  Placbd  IK  SrFUATiOK  where  he  will  be  com- 
polled  to  pay  the  debt  twice:  Walters  v.  WcuhmgUm  Ina.  Co.,  63  Am.  Deo.  451; 
and  see  Jfo/ynetiz  ▼.  Seymour^  76  Id.  662. 

Maksb  ov  Pbomissort  Notb,  when  Charqsablb  as  Gabioshei:  ffubbard 
y.  WiiUamSt  55  Am.  Dec.  66,  zmI  no  a  disctissic  ',  th  \  qnestion;  Carson  ▼.  AUtn^ 

54  Id.  14S,  and  note;  Lad  I  v.  Baker,  5/  Id  35r;  Smoot  ▼.  Ssktva,  58  Id.  310; 
Bmerton  v.  Patridge,  62  Id.  617;  Dam  v.  Pawletle,  6S  Id.  690;  BaueUr. 
OartkwaUe^  73  Id.  257.    The  principal  case  is  approved  in  Burton  ▼.  Wynne^ 

55  Ga.  617,  on  the  point  that  a  garnishee  is  not  protected,  if  he  pays  to  tht 
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purchaser  of  an  oYordne  note,  Imt  is  protected  if  he  pays  to  the  poichaMr  of 
a  note  not  dae,  after  he  is  served  with  the  summons. 

DocTBDrx  or  Lis  Pkkdxhs  doks  not  Apfly  to  Ksootzablb  Papck:  Nets 
to  Newman  ▼.  Chapman,  14  Am.  Deo.  778;  WinaUm  v.  Weitfeidi^  68  Id.  S78; 
V.  Lawrtnce  Co.,  78  Id.  429,  432. 


Bane  of  Gommeboe  u  Babbbtt. 

[88  OSOBOXA,  125.] 
RntTAL  OV  CdffSZDXBATZON  IN   PrOMISSORT  NoTK  IS  NOT  NOTIOB  OF  FaXIt 

URX  or  COKBIDKRATION,  nor  sufficient  to  put  one  upon  inquiry,  so  as  to 
defeat  the  claim  of  bona  ^fide  purchaser  of  the  note  before  maturity. 

Abbumpsit  by  the  Bank  of  Commerce  against  the  makers 
and  indorser  of  the  following  note:  — 

"  $500.  AuGTJBTA,  Ga.,  Aug.  5, 1866. 

''  One  hundred  and  twenty  days  after  date,  we  promise  to 
pay  to  the  order  of  Thomas  G.  Barrett,  five  hundred  dollara, 
in  consolidation  of  National  Express  and  Transportation  Com- 
nany,  value  received,  with  interest  after  thirty  days. 

"  Babbbtt,  Cabteb,  &  Co., 

"  J.  V.  H.  Allen,  Treaaurer." 
Indorsed:  "T.  G.  Babbett." 

The  Bank  of  Commerce  had  taken  the  note  for  value  before 
maturity.  The  defense  was,  that  the  consideration  of  the  note 
had  failed,  and  that  the  bank  took  with  notice  thereof.  The 
defendants  ofiered  evidence  to  show  that  the  note  was  given  in 
payment  of  a  subscription  to  the  stock  of  the  National  Ex- 
press and  Transportation  Company,  upon  an  agreement  that 
the  company  should  consolidate  and  reduce  their  stock,  and 
that  this  agreement  had  never  been  carried  out,  and  the  failure 
to  do  so  was  a  fraud  upon  the  stockholders.  This  evidence  was 
objected  to  by  the  plaintiff  as  immaterial  until  it  was  shown 
that  the  plaintiff  was  not  a  bona  fide  purchaser  of  the  note 
before  maturity,  for  value,  and  without  notice,  but  the  objec- 
tion was  overruled.  The  court  charged  the  jury,  among  other 
things,  that  the  words  on  the  face  of  the  note  were  notice  to 
the  party  purchasing  it  of  the  consideration,  and  sufficient  to 
put  him  upon  inquiry  as  to  whether  or  not  the  consideration 
bad  failed.  The  verdict  was  for  the  defendants.  A  motion 
for  a  new  trial  was  overruled,  and  the  plaintiff  aiwigned  eirar. 

Bamea  and  CummingSj  for  the  plaintiff  in  error. 
W.  T.  Oorddy  for  the  defendants  in  error. 
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By  Court,  MoCay,  J.  This  was  a  Buit  upon  a  promiBsoiy 
note.  The  note  expieseed  upon  its  face  to  be  "  to  pay  to  the 
order  of  Thomas  6.  Barrett  five  hundred  dollars,  in  consoli- 
dation of  National  Express  and  Transportation  Company, 
value  received."  On  the  trial,  the  court  charged  the  jury 
that  the  words  on  the  face  of  the  note  were  notice  to  the  party 
buying  it  of  the  consideration,  and  sufficient  to  put  him  upon 
inquiry  as  to  whether  or  not  the  consideration  had  failed. 

The  bona  fide  purchaser  of  a  note  not  due,  who  has  no  notice 
of  a  failure  of  consideration,  cannot  be  defeated  by  such  a 
plea.  Notice  of  the  consideration  alone  is  nothing.  Why 
should  that  affect  him?  That  the  note  was  given  for  money, 
or  a  horse,  or  a  house,  is  wholly  immaterial.  How  can  the 
knowledge  that  a  note  was  given  for  a  horse  be  notice  that 
Uie  horse  has  proven  worthless?  One  can  perhaps  imagine  a 
case  in  which  the  mere  knowledge  of  the  consideration  would 
involve  also  the  knowledge  of  its  failure,  —  as  when  the  fail- 
ure was  matter  of  universal  notoriety,  or  was  caused  by  the 
party  charged,  etc.,  but  so  far  as  appears,  this  is  not  such  a 
cause. 

Nor  is  the  other  point  in  the  charge,  that  the  knowledge  of 
the  consideration  is  sufficient  to  put  the  party  upon  inquiry, 
good  law.  Such  a  rule  would  largely  restrict  the  negotiability 
of  commercial  paper,  and  has,  so  far  as  we  know,  no  authority 
Co  support  it. 

Judgment  reversed. 

Teansiiebub  or  Nbgotiabls  Papkk  wmruaB  Bona  Fzbb  Holdeb  up  Hi 
BAs  NoTZCB  07  SusPioious  Onu3i7M3TANaB8,  which,  npon  inquiry,  might 
haye  led  him  to  a  knowledge  of  prior  equities  or  defenses:  See  Bay  v.  Cod' 
dkigicn,  9  Am.  Dec  26S,  and  note;  note  to  8im$  ▼.  Lylea,  26  Id.  156;  Vairin 
r.  Hobmm,  2S  Id.  125;  Pkree  v.  RkJxr,  31  Id.  728;  Stalker  v.  McDonald,  40 
U.  SSe;  StmeU  ▼.  Hadduek,  44  Id.  693,  and  note;  Snyder  ▼.  BUey,  47  Id. 
402;  MagMf.  Badger^  90  Id.  691,  and  notes. 


Wallace  v.  Cannon. 

[88  OSOBOIA,  19ft.] 

On  Wbd  n  IvjVBXD  tbbouoh  NioLiowGi  ov  Ahothxb  wbha  Both 
ASS  yo£iniTABn.T  Bkoaobb  ni  Samb  Uklawtitl  TBAirsAonoN  will 
not  be  afibrded  any  relief  by  the  law. 

OvB  OfiBmxBB  AOAorsr  Law  oahiiot  Sbt  vf  as  DBiiirsB  that  Plaut- 
tuf  WAtf  ALSO  OiVBirDBB,  unless  the  parties  were  engsged  in  the  same 
illegsl  transaction.    It  is  <»ily  in  such  a  ease  that  the  maxim,  /•  fori 
deBctofoUoret^  amdiUo  dtfendeiiM$  ei  poBiidenUi,  applies. 
▲m.  Dia  Vol.  XCV-S5 
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Action  by  Mary  B.  Cannon,  widow  of  Sylvester  Cannon, 
against  Campbell  Wallace,  superintendent  of  the  Western 
and  Atlantic  railroad,  to  recover  damages  for  the  negligeni 
killing  of  the  plaintiff's  husband.  The  facts  are  fully  stated 
in  the  opinion. 

P.  L.  MyncOt  and  L.  E.  Bleekey^  for  the  plaintiff  in  errc^. 
Robert  Baugh  and  8.  B.  Haytj  for  the  defendant  in  error. 

By  Court,  Warner,  J.    This  was  an  action  brought  by  tba 
widow  of  Sylvester  Cannon,  an  employee  of  the  Western  and 
Atlantic  railroad,  against  that  road,  to  recover  damages  fiir 
killing  her  husband  by  the  negligence  of  another  employee  of 
the  road,  under  the  provisions  of  the  code.    On  the  trial  of  the 
case  in  the  court  below,  it  was  insisted  that  the  plaintiff  was 
not  entitled  to  recover,  because  her  husband  at  the  time  he 
was  killed  was  voluntarily  engaged  in  the  unlawful  act  of 
transporting  confederate  soldiers  and  munitions  of  war  for  the 
purpose  of  making  war  against  the  government  of  the  United 
States.    If  the  husband  of  the  plaintiff  at  the  time  he  was 
killed,  and  the  other  employees  of  the  company  at  the  time  of 
the  injury,  were  voluntarily  engaged  in  transporting  confeder- 
ate soldiers  and  munitions  of  war  upon  the  road  for  the  pur- 
pose of  making  war  upon  the  government  of  the  United  States, 
such  voluntary  engagement  on  their  part  was  an  illegal  act, 
in  violation  of  the  constitution  of  the  United  States,  the  su- 
preme law  of  the  land.    The  court  below  charged  the  jury  in 
relation  to  this  point  in  the  case:  "  If  you  shall  believe  from 
the  evidence  in  this  case  that  the  deceased  was  voluntarily 
engaged  in  the  performance  of  acts  in  violation  of  the  con- 
stitution of  the  United  States  when  he  was  killed,  and  from 
that  cause  solely,  or  from  the  fault  or  negligence  of  the  said 
Sylvester  at  the  time  he  lost  his  life,  then  the  plaintiff  is  not 
entitled  to  recover.    If  the  killing  resulted  solely  from  the 
fault  or  negligence  of  the  defendant,  or  of  an  employee  of  the 
defendant,  then  the  plaintiff  is  entitled  to  recover."     This 
charge  of  the  court  is  excepted  to,  and  assigned  for  error 
here. 

The  charge  of  the  court,  so  far  as  the  same  relates  to  the 
illegal  employment  of  Cannon  and  the  other  employees  of 
the  road  at  the  time  of  the  injury,  in  view  of  the  evidence  in 
the  record,  was  error.  The  question  involved  in  that  branch 
of  the  case  was,  whether  the  parties  were  voluntarily  engaged 
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at  the  time  of  the  injury  in  an  unlawful  transaction  in  viola- 
tion of  the  constitution  and  laws  of  the  United  States;  that 
was  a  distinct  ground  of  defense  against  the  plaintiff's  right 
to  recover.  The  injury  was  caused  by  the  collision  of  the  two 
trains  running  upon  the  road.  The  evidence  is,  that  Cannon's 
train  was  freighted  with  confederate  soldiers,  two  or  three 
cannon,  besides  horses  and  harness,  etc.  Murphy  testifies 
*^  that  in  1862  the  road  was  in  the  habit  of  carrying  confed- 
erate soldiers;  there  were  so  many  soldiers,  and  so  much 
freight  of  the  confederate  government,  that  a  great  deal  of 
confusion  was  produced."  Wing,  the  conductor  on  the  down 
train,  testifies  ''  that  he  had  been  carrying  a  load  of  confed- 
erate soldiers  to  Chattanooga,  and  was  returning  with  an 
empty  train;  that  he  was  ordered  out  by  Colonel  Camden,  the 
agent  of  the  road  at  Chattanooga.*'  In  view  of  the  evidence 
contained  in  the  record  as  to  the  illegal  employment  of  the 
parties  at  the  time  the  alleged  injury  occurred,  the  court,  in 
our  judgment,  should  have  charged  the  jury  that  if  they  be- 
lieved from  the  evidence  that  at  the  time  Cannon  was  killed 
by  the  collision  of  the  railroad  trains,  the  railroad  company 
and  the  employees  of  that  company  (including  Cannon  as 
well  as  the  other  employees  whose  negligence  caused  the  in- 
jury) were  voluntarily  engaged  in  the  transportation  of  con- 
federate soldiers  on  the  road  for  the  purpose  of  making  war 
upon  the  government  of  the  United  States,  then  the  plaintiff 
is  not  entitled  to  recover. 

There  was  much  said  on  the  argument  of  the  case  about 
the  down  freight  train  running  on  Sunday,  in  violation  of  the 
statute  of  this  state.  We  do  not  recognize  the  doctrine  that 
one  offender  against  the  law  can  set  off  against  the  plaintiff 
that  he  too  is  a  public  offender  in  another  distinct  transac- 
tion: See  Mokney  v.  Cook,  26  Pa.  St.  342  [67  Am.  Dec.  419]; 
Philadelphia,  Washington,  and  Baltimore  R.  R,  Co.  v.  Phila- 
delphia Steam  Towboai  Co,,  23  How.  209.  To  bring  the  par- 
ties within  the  rule  of  the  Uw  applicable  to  such  cases,  they 
must  both  have  been  engaged  in  the  same  illegal  transaction; 
it  is  such  cases  only  that  the  maxim  of  the  law.  In  pari  de* 
lido  potior  est  conditio  defendentis  et  possidentis,  applies.  In 
all  such  cases  the  rule  of  the  law  is,  to  leave  the  parties  where 
it  finds  them,  giving  no  relief,  and  no  countenance  to  claims 
of  that  character;  not  for  the  benefit  of  the  defendant,  but 
upon  grounds  of  public  policy. 

Let  the  judgment  of  the  court  below  be  reversed. 


Sffi  Bailxt  v.  Stbohsckbb.  [Geori^ 

ORS  <]tolBCSBB  JAAXK8T  LaW  OAMSOT  BkT  VT  AM  DDBUB  THAT   PLAIM- 

vn  WAS  ALSO  OiiBZCDEB:  Mch^  y.  CmI^  67  Am.  Dee.  419;  bat  eee  the 
frincipal  cue  foUowedy  ob  a  sunilar  itate  of  bycAm,  in  JTartfn  t.  irdliM% 
«€kL54. 


Bailey  v.  Stboheoeeb. 

flttOBOBOIA,  260.1 
IliAXSAMini    WILL   Ln   TO  ColfPKL    PBOPXB    OmCBB   OV   GOBFOBAXIDH    TO 

Makb  NsomaABY  Tbansfsb  ov  Stock  on  its  books  to  one  "wbo  had 
purchased  the  same  at  sheriff's  sale. 

Mandamus.  The  plaintifif,  Samuel  F.  Bailey,  had  sued  out 
an  attachment  against  one  Jeny  Cowles,  and  levied  upon  filtj 
shares  of  stock  of  the  Empire  State  Iron  and  Coal  Mining 
Company,  serving  a  copy  of  the  writ  on  the  defendant,  E.  L. 
Strohecker,  as  president.  Bailey  afterwards  recovered  judg- 
ment against  Cowles,  under  which  the  stock  was  ordered  sold. 
Bailey  hid  in  the  stock,  and  the  officer  certified  to  that  effect, 
but  Strohecker  refused  to  trapsfer  the  stock  to  Bailey.  Bailey 
thereupon  prayed  for  a  mandamua.  The  court  sustained  a 
demurrer  to  the  petition,  on  the  ground  that  mandamua  was  not 
the  proper  remedy.    The  plaintiff  assigned  error. 

8.  T.  Bailey,  for  the  plaintiff  in  error. 
Henry  W.  CowleSy  for  the  defendant  in  error. 

By  Court,  Brown,  C.  J.  We  are  satisfied  the  court  erred  in 
ruling  that  maTidamua  was  not  the  proper  remedy  in  this  case. 
SecticHi  3222  of  the  Revised  Code  points  out  the  mode  of  levy- 
ing an  attachment  upon  the  stock  of  a  corporation  owned  by 
the  defendant  in  attachment. 

Section  3223  declares  void  all  transfers  of  his  stocky  made 
by  the  defendant,  after  the  attachment  has  been  levied,  and 
provides  for  the  sale  of  the  stock  by  the  sheriff. 

Section  3224  declares  that  ^'  certificates  of  purchase  shall  be 
granted  by  the  officer  selling,  as  prescribed  in  case  of  execu- 
tions, and  on  presentation  of  such  certificates  to  the  proper 
officer  of  said  corporation,  it  shall  be  his  duty  to  make  such 
transfer  on  the  books,  if  necessary,  and  afford  the  purchaser 
such  evidence  of  title  to  the  stock  purchased  as  is  usual  and 
necessary  with  other  stockholders." 

The  usual  course  is,  for  the  sheriff  who  sells  the  property, 
which  is  not  held  adversely  to  the  defendant  in  fieri  faaUuj  to 
put  the  purchaser  in  possession.    In  case  of  the  sale  of  stook  in 
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a  corporate  company,  the  sheriff  cannot  do  this,  as  the  prop- 
erty ia  not  tangible,  and  he  has  no  such  control  over  the  books 
of  the  company  as  enables  him  to  make  the  necessary  transfer 
of  the  stock,  which  he  has  sold  to  the  purchaser.  In  riew  of 
this  difficulty,  the  legislature  has  substituted  the  proper  ofijcer 
of  the  corporation  for  the  sheriff,  and  has  made  him,  pro  koA 
viccy  a  public  officer,  charged  with  the  performance  of  thievery 
duty,  which  he  is  required  to  perform  upon  the  presentation 
of  the  certificate  given  by  the  sheriff  to  the  purchaser  ai;  tfaa 
sale.  If  he  refuses  to  do  this  duty  he  may  be  compelled  by 
tnandamus. 

Judgment  reversed. 

Mandamus,  whether  Lies  to  Compel  Tbanbfer  or  Stock  t»  PKivjam 
Corporations:  See  note  to  Dane  ▼.  Derby,  89  Am.  Dec.  736,  which  is  at  van- 
snce  with  the  principal  case.  The  principal  case  is  dted  in  Sauthwestam 
R,  B.  V.  ThonuMBaonf  40  Ga.  411,  to  the  point  that  in  case  of  a  bona  /de  sak 
of  stock  of  a  oorporatiooy  the  law  will  compel  the  company  to  permit  the 
transfer. 


Campbell  v.  Miller. 

[88  OBOB01A,  801] 

TBUflTEB  IN  Possession  op  Trust  Propertt  is  onlt  Bound  to  Ordinabs 
DnjOENGB  in  its  preservation  and  protection. 

Tbubtbe  mat  Becbive  Payment  op  Promissory  Notes  Hmj)  nr  Trvsp, 
WHEN  I>UE,  IN  Such  Currency  as  a  prudent  man  would  receive  for  debts 
dae  him  individually  under  similar  circumstances. 

Tbustee  Who,  in  Good  Faith,  Received  Conpederate  Treasury  Notes 
nr  Payment  op  Promissory  Notes  Held  in  TttusT,  under  the  Georgia 
act  of  1863,  acted  under  color  of  law,  and  is  protected  by  the  act  of  180^ 
and  the  ordinances  of  the  conventions  of  1865  and  1868. 

Truoteb  might,  in  Good  Fatth,  Prior  to  Adoption  op  Georgia  Code 
IN  1863,  Receive  Payment  op  Promissory  Notes  Held  in  Trust  ia 
such  currency  as  was  generally  received  by  prudent  men  in  the  tran»' 
action  of  their  own  business,  and  reinvest  the  same  in  the  note  of  a  per* 
son  who  was  then  entirely  solvent. 

Trustee  Who  Received  Conpederate  Currency  in  Payment  op  Proii- 
issoRY  Notes  Held  in  Trust,  before  the  adoption  of  the  Georgia  code 
in  1863,  and  after  its  adoption  invested  it  in  securities  not  authorized  by 
law,  and  without  an  order  of  court,  did  so  at  his  own  risk,  and  is  liable 
for  the  value  of  the  currency  at  the  time  when  it  should  have  been  re^ 
invested. 

Trustee  Who  Changes  Investment  op  Trust  Funds  with  Consent  ot 
Cnaeui  qua  Trust,  who  is  of  legal  age,  is  not  liable  for  may  loss  growing 
out  of  such  new  investment. 

Truster  may  Show  that  Invistmbnt  or  Change  op  Investment  madis 
by  him  was  pradent 
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€k>usT  SHOULD  Chabob  Jubt  in  WBimio  when  leqnestod  to  do  ao^  and 
withont  any  verbal  additions  or  explanations. 

WBirrBM  Bequbst  to  Chabob  Jitbt  uust  bb  Appuoablb  to  Faodi  ahb  id 
Law,  or  the  coort  need  not  notice  it;  and  the  court  may  give  the  duurge 
with  yerbal  modificationa,  but  the  whole  taken  together  most  be 


Bill  in  equity  by  Cynthia  Miller  and  her  children  against 
Samuel  C.  Campbell,  alleging  mismanagement  and  conversion 
by  the  defendant  of  a  trust  fund  for  the  benefit  of  the  com- 
plainants, and  praying  that  the  defendant  pay  the  interest  due 
thereon,  that  he  be  liable  for  the  corpus  of  the  fund,  and  that 
he  be  removed,  and  a  new  trustee  appointed.  In  September, 
1860,  Jacob  Miller  and  Cynthia  Waugh,  being  about  to  inter- 
marry, executed  an  instrument  by  which  two  promissory 
notes,  of  onp  thousand  dollars  each,  belonging  to  Cynthia 
Waugh,  were  transferred  to  the  defendant,  in  trust,  to  pay  the 
interest  on  the  sum  to  her  during  life,  and  at  her  death,  to 
divide  the  sum  among  her  children  named  in  the  instrument. 
In  the  fall  of  1862,  the  defendant  received  payment  of  one  of 
the  notes  in  confederate  currency,  and  invested  the  same  in 
six  boxes  of  tobacco,  with  the  consent,  as  he  claimed,  of  Mrs. 
Miller.  The  tobacco  was  placed  in  storage.  In  1864,  two  of 
the  boxes  were  lost  or  stolen,  and  the  storer  paid  therefor  to 
the  defendant  one  thousand  dollars  in  confederate  currency. 
The  currency  was  then  much  depreciated  in  value,  and  at  the 
time  of  this  suit  was  worthless.  The  defendant  still  had  three 
of  the  boxes,  one  box  having  been  given  by  him  to  Mrs.  Miller. 
In  1862,  also,  the  defendant  took  the  note  of  a  third  person  for 
the  second  of  the  notes  held  in  trust,  and  in  1865  this  note 
was  exchanged  for  one  which  the  defendant  had  himself  given 
to  the  maker.  The  defendant  offered  to  prove  that  his  in- 
vestment of  the  trust  fund  was,  under  the  circumstances,  a 
prudent  investment,  but  the  court  said  that  the  matter  should 
be  left  to  the  jury.  Counsel  for  the  defendant  requested  the 
court  to  give  his  charge  to  the  jury  in  writing;  and  requested, 
in  writing,  certain  instructions  to  be  given.  The  charge  was 
written  out,  but  in  reading  it,  the  court  gave  some  verbal  ex- 
planations.  The  jury  found  for  the  complainants.  The  de- 
fendant moved  for  a  new  trial,  which  was  overruled,  and  error 
thereupon  assigned.  The  questions  involved  appear  in  the 
opinion. 

Doyal  €md  NwrnaUyj  and  J.  J.  Floydj  fyt  the  plaintiff  in 
error. 

PeepUi  and  Stewart^  for  the  defendants  in  error. 
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By  Court,  Brown^  C.  J.  After  a  careful  review  of  this  case, 
I  am  satisfied  that  the  "  written  synopsis  of  the  points  de- 
cided," which  was  reduced  to  writing  and  delivered  during 
the  term,  with  the  concurrence  of  the  whole  court,  covers 
every  point  that  is  material.  I  might  sustain  these  points  in 
a  lengthy  opinion,  supported  by  numerous  authorities,  but  I 
do  not  deem  it  necessary.  Taken  in  connection  with  the  re- 
port of  the  case,  the  following  synopsis  is  all  that  is  necessary 
to  a  correct  understanding  of  the  decision.  I  therefore  annex 
it,  as  the  written  opinion  of  the  court  in  this  case,  instead  of 
using  it  as  a  syllabus,  to  be  elaborated  in  the  written  opinion, 
as  in  other  cases. 

1.  The  marriage  settlement  in  this  case  was  a  contract  be- 
tween the  parties  intending  marriage  and  the  trustee,  which 
vested  a  life  estate  in  the  two  thousand  dollars  of  notes  in 
Mrs.  Miller,  with  remainder  in  her  children,  who  are  named 
after  her  death.  A  trustee  in  possession  of  the  trust  property 
is  only  bound  to  ordinary  diligence  in  its  preservation  and 
protection. 

2.  If  the  trust  property  consists  of  promissory  notes,  the 
trustee  may  receive  payment  of  the  notes  when  due,  in  such 
currency  as  a  prudent  man  would  receive  for  debts  due  him 
under  similar  circumstances. 

3.  A  trustee  who,  in  good  faith,  received  confederate  treas- 
ury notes  in  payment  of  a  note  held  in  trust,  under  the  act  of 
the  18th  of  April,  1863,  acted  under  color  of  law,  and  is  pro- 
tected by  the  act  of  1866,  and  the  ordinances  of  the  conven- 
tions of  1865  and  1868,  and  if  he  invested  said  treasury  notes 
without  proper  authority,  or  lost  them  by  negligence,  he  will 
only  be  liable  for  their  value  when  received,  allowing  him  a 
reasonable  time  to  reinvest.  A  trustee  who  held  a  promissory 
note  in  trust  prior  to  the  adoption  of  the  code  (Ist  of  January, 
1863),  if  he  acted  in  good  faith,  had  a  right  to  receive  pay- 
ment in  the  currency  generally  received  by  prudent  men  in 
the  transaction  of  their  own  business,'  and  to  reinvest  such 
currency  in  the  note  of  a  person  who  was  then  entirely  sol« 
vent;  and  if  by*the  results  of  the  war  the  maker  proved  in« 
solvent,  the  trustee  is  not  liable  for  the  loss. 

4.  A  trustee,  who  received  payment  of  a  note  held  in  trust 
in  the  then  currency,  before  the  adoption  of  the  code,  and 
after  its  adoption  invested  it  otherwise  than  in  the  stocks, 
bonds,  or  other  securities  issued  by  this  state,  or  other  securi- 
ties authorized  by  law,  and  without  an  order  of  court,  did  so 
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at  his  awn  risk,  and  is  liable  tor  the  valtie  of  the  cunency 
receiyed  by  him,  to  be  estimated  at  the  time  when  it  should 
have  been  reinvested,  allowing  him  a  reasonable  time  after  its 
receipt  to  obtain  the  order  and  to  reinvest  the  fund. 

5.  If  the  trustee  changes  the  investment  with  the  consent 
of  the  cestui  que  truel^  who  is  of  legal  age,  he  is  not  liable  fiir 
any  loss  growing  out  of  such  new  investment. 

6.  The  court  erred  in  refusing  to  allow  the  trustee  to  prove 
that  any  investment  made  by  him,  or  any  change  of  the  in- 
vestment prior  to  the  Ist  of  January,  ISiSS,  was  a  prudent 
investment 

7.  Counsel  having  asked  the  court  to  give  his  charge  to  the 
jury  in  writing,  it  was  his  duty  to  do  so,  and  he  should  have 
read  it  to  the  jury  as  written,  without  any  additions  or  verbal 
explanations. 

8.  If  counsel,  in  writing,  requested  the  court  to  give  certain 
charges  to  the  jury,  such  written  request  must  be  upon  a 
point  applicable  to  the  facts  in  the  case,  and  must  not  assume 
that  to  have  been  proven  which  is  not  in  proof,  and  must,  as 
written  out  by  the  counsel,  be  correct  law,  or  the  court  is  not 
bound  to  notice  it.  If,  however,  the  court  thinks  proper  to 
give  the  point  in  charge  with  modifications,  he  may  do  so, 
and  such  modifications  need  not  be  in  writing,  but  the  whdA 
taken  together,  as  given  by  the  court,  must  be  correct. 

Judgment  reversed. 

Amount  or  Oabs  BiQuntBD  nr  QmixaAL  or  Tkustsbs  nr  PaBBavjims 
AVD  Pbotbction  or  Trust  Pbofebtt:  See  note  to  Seamdl  v.  Qrtmma^^  75 
Am.  Deo.  799;  also  KnowUon  v.  Bradleg,  43  Id.  609;  Bntekmmm  t.  Lord,  60 
Id.  381;  KnnbaU  v.  Reding,  64  Id.  333. 

TBrsTBx's  Obuoations  and  liiABnjmss  wrra  BssPBor  to  iNvsanaim: 
See  note  to  Kyce'e  EsUUe,  40  Am.  Dec.  606;  Commkahnera  etc  ▼.  WaOer^  38 
Id.  433;  Knowlton  v.  Bradley,  43  Id.  609;  MwrU  ▼.  WcdUux,  46  Id.  612;  A»- 
6afi  T.  ifedtn^,  64  Id.  333. 

Tbustbis  Rbchvino  Patmbht  or  Obliqatioiis  is  CSonibdsbaxi  Odbf 
BXN07.  —  An  executor,  adminutrator,  guardian,  or  other  troatee  who  reoeived 
confederate  cmrency  in  good  faith  daring  the  war,  when  anoh  ooxreiu^  was 
taken  by  prudent  bosineas  men  on  their  own  aoconnt,  will  not  be  held  liable 
for  the  lofls  thereby  through  the  resolta  of  the  war:  Jepatm  ▼.  Pdtrkk^  89  Oa. 
673;  Haihom  v.  Maynard^  64  Id.  688,  both  citing  the  prindpal  oaae;  aadaea 
note  to  Kyc^B  Estate,  40  Am.  Dec  609;  Wateon  ▼.  Stone,  91  Id.  484. 

Thx  niNGiPAL  CASE  IS  GRXD  in  WheoMey  ▼.  Weet,  61  Ga.  401,  to  Hm  point 
that  when  a  judge  ia  requested  to  deliver  hia  ohaige  in  writing,  he  haa  no 
diacretion,  but  mnat  write  out  hia  charge^  and  read  it  to  the  iojty,  and  nmal 
not  giv«  any  other  or  additional  charge. 
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Clayton  v.  Akin. 

rS8  OlOBOIA,  820.] 
PteUHIABT  LaOACr  GlTSf    TO    EZBOUTOB   la  GiNlRAL  JjEaMOTf  AMD  Su>- 

jacT  TO  Abatkhxkt  with  other  general  legacies  upon  a  deficiency  off 
anetSi  although  it  is  expressed  to  be  "  in  addition  to  the  nsoal  commis* 
■ions  at  law,  and  as  a  full  compensation  for  any  extra  trouble  he  may 
have  in  executing  my  wilL" 

WoBD  "Leoact"  nt  Subsequent  Item  of  Will  Ck>TERs  All  or  Sxvk&al 
Bequests  in  Formeb  Item,  where  a  testator  in  a  single  item  gives  his 
wife  a  sum  of  money,  various  articles  of  personal  property,  and  a  life  estate 
in  certain  realty,  with  the  privilege  of  taking  a  sum  of  money  in  lien  of 
the  life  estate*  and  in  a  subsequent  item  declares  that  the  "legacy  "  given 
to  his  wife  was  in  lieu  of  dower. 

Gkneral  Legacy  Given  to  Wirs  in  Lieu  ov  Doweb  does  not  Abatb 
upon  a  deficiency  of  assets.    The  wife  is  a  purchaser  in  such  a  case. 

Lboact  mat  bb  Adeemed  on  Destroyed,  in  Gbobqia,  by  Dbltvsry  ovxb 
ov  Pbopebty  to  Legatee  by  the  testator  during  his  lifetime,  and  if  so^ 
it  does  not  pass  under  the  will,  and  cannot  be  abated  upon  a  deficiency 
of  assets. 

ADBMpnoN  OB  DESTBUcnoN  or  Legacy  by  Deliyeby  otxb  or  Pbopebtt 
to  Legatee  by  the  testator  during  his  lifetime  is  a  question  of  fact  to 
be  decided  by  the  jury  under  the  evidence. 

Dbliveby  oveb  or  Pbopebty  to  Legatee  by  Testatob  dubino  ms  Lm- 
TIMS,  IN  Obdeb  to  Amount  to  Ademption  or  destruction  of  the  legacy, 
must  be  of  such  a  character  as  to  show  that  it  was  with  the  intent  of  the 
testator  to  then  part  irrevocably  with  his  dominion  and  ownership  of  the 
property. 

Bill  in  equity  for  direction,  filed  by  Warren  Akin,  executor 
of  the  will  of  John  Clayton,  Sen.  In  September,  1862,  John 
Clayton,  Sen.,  made  Iiis  will,  containing  a  number  of  items. 
Item  third  gave  to  the  testator's  wife,  Agnes  Clayton,  fifteen 
hundred  dollars  in  money,  various  articles  of  personal  prop- 
erty, and  a  life  estate  in  certain  realty,  with  the  privilege  of 
taking  one  thousand  dollars  in  lieu  of  the  life  estate.  Item 
fourth  gave  Charles  C.  Clapton  a  plantation  on  Alatoona  Creek, 
in  Cobb  County,  and  certain  personal  property.  Item  fifth 
gave  two  slaves  to  Letty  Crow.  Item  sixth  directed  certain 
land,  part  of  which  was  subject  to  the  wife's  life  estate,  and 
certain  personal  property  to  be  sold,  the  proceeds  of  the  land 
to  be  equally  divided  between  John  Clayton,  Jr.,  and  James  K. 
P.  Clayton,  and  the  proceeds  of  the  personalty  to  be  distributed 
among  certain  nephews  and  nieces.  Item  seventh  provided 
that  '^  the  legacy  herein  given  to  said  wife  is  intended  to  be  in 
lieu  of  any  dower  in  and  to  any  real  estate  or  land  I  may  own 
at  the  time  of  my  death."  Item  eighth  gave  everything  which 
the  testator  mij^t  acquire,  and  which  was  not  disposed  of  by 
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his  will  to  the  nephews  and  nieces  mentioned  in  item  sixth. 
Item  ninth  appointed  Warren  Akin  sole  executor,  and  pro- 
vided that,  **in  addition  to  the  usual  commissions  at  law,  I 
give  and  bequeath  to  him  one  thousand  dollars  as  a  full  com- 
pensation for  any  extra  trouble  he  may  have  in  executing  this 
my  will."  Clayton  died  November  6,  1864.  When  the  will 
was  made  he  owned  much  personal  {)roperty,  which  was  after- 
wards lost  or  destroyed  during  the  war.  Mrs.  Clayton  elected 
to  relinquish  her  rights  to  the  life  estate,  and  to  take  all  the 
legacies,  and  to  relinquish  her  right  of  dower.  James  K.  P. 
Clayton  died  August  11,  1864,  without  issue,  and  Charles  C. 
Clayton  was  appointed  his  administrator.  The  personal  effects 
and  assets  of  the  estate  were  insufficient  to  pay  the  sums  given 
to  Mrs.  Clayton  and  to  Akin,  and  the  expenses  of  administra- 
tion, and  it  was  necessary  to  resort  to  the  lands  mentioned 
in  items  fourth  and  sixth.  Charles  C.  Clayton  claimed  that 
the  land  given  in  item  fourth  belonged  to  him;  and  evidcDce 
was  introduced  to  the  effect  that  in  1863  the  testator  told  him 
he  had  given  him  the  land,  and  that  he  accordingly  bought 
out  a  tenant  and  went  into  possession  of  the  land.  The  jury 
were  instructed  how  to  find  their  verdict.  .  They  found  that 
the  one  thousand  dollars  given  to  Akin  was  a  part  of  the  ex- 
penses of  administration;  that  the  one  thousand  dollars  given 
to  Agnes  Clayton  in  lieu  of  dower  should  be  paid  before  any 
other  debt  or  legacy;  that  the  fifteen  hundred  dollars  given 
to  her  was  a  general  legacy,  and  should  not  be  paid  until  all 
the  specific  legacies  w.ere  satisfied;  that  the  legacy  to  James 
K.  P.  Clayton  was  specific,  and  had  lapsed  by  his  death  with- 
out issue  before  the  testator  died;  that  after  paying  the  widow, 
the  next  payment  should  be  the  expenses  of  administration, 
including  the  one  thousand  dollars  to  Akin,  and  then  the  other 
debts  due  from  the  estate  should  be  paid;  that  to  make  these 
payments  the  residuum  of  the  estate,  including  the  lapsed 
legacy  should  be  first  used,  then  the  general  legacies,  then  the 
legacies  to  John  Clayton,  Jr.,  and  Charles  C.  Clayton,  pro 
rata;  and  that  Charles  C.  Clayton  had  no  title  to  the  planta- 
tion in  the  fourth  item,  except  that  derived  from  the  will. 
Errors  were  assigned  by  Agnes  Clayton  and  Charles  C. 
Clayton. 

W.  T.  Wofford  ar^  L.  E.  BUcUey,  for  Charles  C.  Clayton. 

W.  Akin  and  D.  A.  Waller,  for  Warren  Akin  and  Agnes 
Clayton. 
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67  Court,  McCay,  J.  1.  The  legacy  of  one  thousand  dol- 
lars to  the  executor  is,  in  every  aspect  of  it,  a  general  legacy; 
and  as  to  abatement,  in  case  of  a  deficiency  of  assets,  must 
take  its  fate  as  such.  It  has  been  argued  that  the  terms  of 
the  bequest  are  such  that  the  legatee,  in  this  case,  is  not  a 
volunteer,  but  stands  upon  the  footing  of  a  purchaser.  The 
authorities  are  abundant  against  this  position:  2  Williams  on 
Executors,  1171;  Fretwell  v.  SUicyy  4  Ves.  434;  Attomey*Oen^ 
eral  v.  RobinSj  2  P.  Wms.  23;  Herron  v.  Herron,  2  Atk.  171. 
In  all  these  cases  the  legacy  was  for  ''  the  care  and  pains  "  of 
the  executor, — language  which  is,  in  effect,  the  same  as  is  used 
by  Mr.  Clayton.  It  will  be  observed  that  this  is  not  a  ques- 
tion whether  the  legacy  is  a  good  one,  or  whether  it  is  depend- 
ent on  the  executor  acting,  but  whether  it  is  a  legacy  which 
may  be  called  upon  to  abate,  with  other  general  legacies,  on  a 
deficiency  of  assets.  The  distinction  adopted  in  the  cases  is, 
that  to  constitute  a  legatee  a  purchaser,  he  must  have  had  a 
subsisting  right  at  the  death  of  the  testator.  He  must  have 
given  up  something  due,  some  right  actually  in  existence  as 
a  legal  claim,  at  the  time  the  will  took  effect.  The  widows' 
dower,  and  a  debt  due  from  the  testator  to  the  legatee,  are  ex- 
amples. Here  is  no  debt.  At  the  death,  there  was  even  no 
claim.  It  was  at  the  option  of  the  executor  to  act  or  not. 
Had  this  b6en  a  contract,  binding  upon  both  parties,  made 
during  the  life  of  the  testator,  it  might  come  within  the  rules; 
but,  obviously,  both  the  testator  and  the  executor  were  un- 
bound. The  former  might,  at  his  pleasure,  have  made  a  new 
will,  and  the  latter  have  refused  to  qualify.  Nor  is  there  any 
harm  done.  The  executor  acts  with  his  eyes  open.  He  has 
time  to  examine  into  the  status  of  the  estate  before  he  quali- 
fies, and  he  may  easily  know  whether  he  will  get  the  legacy 
in  full.  As  a  legacy,  therefore,  this  must  be  considered  a 
general  legacy,  liable,  if  necessary,  to  abate  as  such.  The 
court,  in  this  case,  seems  to  have  considered  this  one  thou- 
sand dollars  as  part  of  the  expenses  of  administration.  It  is 
either  a  legacy  or  nothing.  If  the  executor  in  this  case  gets 
a  thousand  dollars,  is  it  not  that  much  more  than  the  law 
will  allow?  It  is,  then,  a  bounty  of  the  testator, — a  legacy, — 
and  the  only  question  is.  Is  he  a  purchaser  or  not?  Suppose 
he  fails  to  qualify,  has  he  any  claims  against  the  estate?  Has 
he  given  up  anything  to  take  this?  The  expenses  of  admin- 
istration are  fixed  by  law.  Such  as  the  law  allows  he  is  en- 
titled to.    Here  is  a  fixed  sum  of  one  thousand  dollars,  given 
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as  a  legac J.  We  are  not  aUe  to  aee  the  foice  of  the  argument 
which  gives  this  the  digoitj  of  expeoflea.  It  is  a  legacy,  and 
nothing  more,  nothing  less,  given  for  good  reafoi^  and  with 
good  purposes,  and  standing  upon  the  footing  of  other  l^acies, 
given  for  considerations  and  motives  not  amounting  to  a  legal 
obligation,  as  past  kindnesses,  affection,  moral  obligations,  etc. 

2.  The  testator  gives  to  Mrs.  Clayton  fifteen  hundred  dol- 
lars in  money,  and  various  articles  of  personal  property,  and 
a  life  estate  in  certain  realty,  with  the  privilege  of  taking  one 
thousand  dollars  in  lieu  of  the  life  estate, — all  this  in  one 
item  of  the  will.  In  a  distinct  item,  he  declares  that  the 
legacy  to  his  wife  is  in  lieu  of  dower.  It  seems  to  us  conclu- 
sive that  by  the  word  ''  legacy "  he  meant  all  that  he  had 
given  her  in  the  former  item.  The  life  estate  in  the  house 
and  lot  is  not,  perhaps,  technically,  a  legacy,  but  the  liberty 
to  choose,  in  lieu  of  it,  one  thousand  dollars  clears  up  even 
that  diflSculty.  We  are  of  opinion,  therefore,  that  the  entire 
bequest  in  item  third  constitutes  the  legacy  which  was  given 
her  in  lieu  of  dower.  She  has,  first,  her  option  to  take  her 
dower  or  resort  to  item  third  of  the  will.  When  she  has  done 
this,  she  may,  at  her  pleasure,  take  the  life  estate  in  the  house 
and  lot,  or  one  thousand  dollars  as  part  of  her  legacy. 

3.  Nothing  is  better  settled  than  that  the  wife  is  a  pur- 
chaser of  a  legacy,  which  she  chooses,  under  a  will,  in  lieu  of 
her  dower. 

At  the  death  of  the  testator,  she  has  a  legal  right  to  her 
dower.  It  overtops  all  legacies,  specific  as  well  as  general. 
It  is  a  right  superior  even  to  the  claims  of  creditors;  and 
when  she  accepts  tbe  offer  of  exchange  tendered  her  in  the 
will,  and  gives  up  her  dower,  she  pays  a  valuable  considera- 
tion for  the  portion  which  she  accepts:  1  Roper  on  Legacies, 
432;  Burridge  v.  Bradylj  1  P.  Wms.  126;  Blower  v.  Morrety  2 
Ves.  Sr.  420;  DavenhiU  v.  Fletcher,  Amb.  244;  Narcoit  v.  Chr- 
don,  14  Sim.  258;  Isenhart  v.  Brown,  1  £dw.  Ch.  441;  Locock 
V.  Clarkson,  2  Desaus.  Eq.  476;  Heaih  v.  Dendy,  1  Russ.  543; 
WilliamBon  v.  Williamson,  6  Paige,  298.  The  cases  in  Amb. 
244,  2  Ves.  Sr.  420,  and  1  Russ.  543,  even  go  so  far  as  to  hold 
that  this  exemption  from  abatement,  in  case  of  a  legacy, 
though  general,  in  lieu  of  dower,  in  case  of  a  deficiency  of 
assets  to  pay  debts  and  specific  legacies,  exists,  though  the 
legacy  be  of  greater  value  than  the  dower.  How  £eir  this  may 
be  true  as  against  creditors,  there  seems  to  be  no  decision. 
Perhaps  in  such  a  case  the  amount  of  the  excess  might  be  of 
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moment.  That  this  exemption  from  abatement  is  good  even 
as  to  creditors  does  not  appear  to  have  been  expressly  settled. 
When  it  is  a  bona  fide  option,  the  principle  would  seem  to  go 
even  to  this  extent.  If  it  is  a  purchase,  the  creditors  are  not 
injured,  since,  in  lieu  of  the  legacy,  the  widow  has  thrown 
into  the  fund  out  of  which  they  are  to  be  satisfied  her  dower. 
The  point,  however,  is  not  distinctly  made  in  this  case,  and 
we  do  not  settle  it. 

4.  It  is  very  plain  that  if,  at  the  death  of  the  testator,  he 
was  not  the  owner  of  the  farm  on  Alatoona  Creek,  in  Cobb 
County,  given  in  the  fourth  item  of  the  will  to  Charles  C. 
Clayton,  that  legacy  was  adeemed.  If  he  had  sold  it  to  some 
third  person,  or  given  it  away  in  any  binding  manner,  it  would 
not  have  passed  under  the  will.  The  legacy  would  have  been 
adeemed;  ''destroyed"  is,  perhaps,  the  most  appropriate  word. 
It  would  not  have  existed  as  the  property  of  the  testator,  and 
could  not,  therefore,  pass  by  his  will. 

Our  statute  is  as  follows:  ''A  legacy  is  adeemed  or  de* 
stroyed,  wholly  or  in  part,  whenever  the  testator,  after  mak- 
ing his  will,  during  his  life,  delivers  over  the  property  or  pays 
the  money  bequeathed  to  the  legatee,  either  expressly  or  by 
implication,  in  lieu  of  the  legacy,  or  when  the  testator  con- 
veys to  another  the  specific  property,  and  does  not  afterwards 
become  possessed  of  it,  or  otherwise  places  it  out  of  the  power 
of  the  executor  to  deliver  over  the  legacy":  Code,  sec.  2427. 
Evidently,  the  point  of  this  section  is,  that  if  the  property,  at 
the  death,  does  not  belong  to  the  testator,  then  the  legacy  is 
destroyed.  Now,  it  can  make  no  difference  who  is  the  owner, 
if  it  has  ceased  to  be  the  property  of  the  testator.  If  he  has 
delivered  it  over  to  the  legatee  in  such  a  manner  as  to  divest 
himself  of  the  power  to  dispose  of  it  before  his  death,  then  the 
legacy  as  such  is  destroyed.  It  does  not  pass  under  the  will, 
for  the  simple  reason  that  it  has  passed  before  the  death.  It 
is  not,  therefore,  a  legacy  at  all,  and  cannot  be  abated.  It 
stands  upon  the  footing  of  a  gift  during  life. 

5.  But  whether  this  be  so  or  not  is  a  question  of  fact  to  be 
decided  by  a  jury  under  the  evidence.  If  the  testator,  after 
making  his  will,  "delivered  over"  this  tract  of  land  to  Charles 
Clayton,  with  intent  (to  be  made  apparent  by  the  facts  as  they 
occurred)  to  part  with  his  own  right  and  dominion  over  it  at 
that  time,  then  it  ceased  to  be  his;  he  gave  it  away  during  his 
life,  and  by  that  act  he  destroyed  the  legacy,  and  it  did  not 
pass  under  his  will,  but  by  his  act  during  life.    We  express 
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no  .opinion  as  to  what  the  fSeusts  do  establish.  That  is  for  a 
jury  to  determine,  under  the  charge  of  the  court,  as  to  the  law 
as  we  have  declared  it.  By  the  peculiar  language  of  our  code, 
section  2427,  it  is  provided  that  "the  delivery  over  of  the  prop- 
erty to  the  legatee,  during  the  lifetime  of  the  testator,  is  an 
ademption  or  destruction  of  the  legacy."  As  a  matter  of  course, 
this  "delivery"  must  be  with  intent,  by  the  testator,  to  part, 
then,  irrevocably  with  his  own  dominion  and  ownership  of  the 
property,  and  to  pass  it  into  the  legatee.  We  think  the  court 
ought  to  have  left  the  facts  of  this  transaction  to  a  jury,  char- 
ging them  as  to  the  law.  If,  during  his  life,  the  testator  had 
delivered  over  this  Alatoona  Creek  place,  in  Cobb  County,  to 
Charles  C.  Clayton,  with  intent  then  and  there  to  pass  the 
right  and  dominion  of  it  irrevocably  out  of  himself  to  Charles 
C,  then  it  passed  to  him  as  a  gift,  and  not  as  a  legacy  under 
this  will. 
Judgment  reversed. 


General  Lsqact  to  Wnx>w  in  Lnnr  of  Dower  dobs  not  Abatb  witb 
Other  Legacies:  3  Pomeroy's  Eq.  Jar.,  oec  1142;  compare  Perrine  t.  Per- 
rine,  10  Am.  Dec.  392. 

SATiSFACnoN  OF  LEGACIES,  WHEN  OocuRS:  See  Jfontbrwigh^s  Bx'rt  T.  Hoaet 
87  Am.  Dec.  659,  and  note;  Zeigler  v.  Eckert,  47  Id.  42S;  Cioud  t.  CSakm^ 
beard's  Ex*r8,  48  Id.  397,  and  note. 


Mayor  etc.  op  Savannah  v.  Cullbns. 

[88  Oboroia,  884.] 

AonoN  ON  Cass  will  Lib  agad^st  Municipal  Corporation  for  damages 
caused  by  its  failure  to  perform  some  duty  cast  upon  it  by  la^. 

Individual  Ck)RPORATOR  mat  Sue  Municipal  Corporation. 

Municipal  Corporation  is  Bound  to  Keep  in  Repair  Patsbcsnt  in 
Front  of  Stalls  of  Market,  which  it  owns,  and  from  which  it  derives 
a  revenue  in  the  way  of  rents,  although  it  is  unable  from  lack  of  funds^ 
without  its  fault,  to  repair  its  streets. 

Case  by  Miles  D.  CuUens  and  Ann  M.  Gullens,  bis  wife, 
against  tbe  city  of  Savannab,  to  recover  damages  for  injuries 
sustained  by  Mrs.  Cullens  by  falling  into  a  bole  or  inequality 
in  tbe  pavement  of  a  public  market  of  tbe  city,  on  January  6, 
1866.  Tbe  bole  was  in  front  of  one  of  tbe  stalls  of  tbe  mar- 
ket, and  appeared  to  bave  been  made  by  tbe  removal  of  a 
stone.  It  was  about  a  foot  square,  and  from  four  to  six  incbes 
deep.    Mrs.  Cullens  bad  made  a  purchase  at  the  stall,  and  in 
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tarning  away  stepped  into  the  hole  and  fell,  breaking  the  neck 
of  her  thigh  bone  and  permanently  crippling  her.  The  city 
owned  the  market  and  rented  the  Btalle.  At  the  time  of  the 
accident  the  city  was  in  a  chaotic  condition,  resulting  from 
the  war,  without  money  with  which  to  make  repairs.  The 
plaintiffs  had  a  verdict.  The  questions  in  the  case,  which 
arose  upon  the  charge  to  the  jury,  appear  in  the  opinion. 

Edward  /.  Harden^  for  the  plaintiff  in  error. 
Thomas  E.  Loyd^  for  the  defendant  in  error. 

By  Court,  McCay,  J.  Although  there  may  be  found  dieta 
that  a  corporation  cannot  be  sued  for  a  tort,  yet  the  authori- 
ties in  support  of  the  contrary  doctrine  are  numerous  and  con- 
clusive: Angell  and  Ames  on  Corporations,  sees.  382-385.  Nor 
does  a  municipal  corporation  form  any  exception.  The  case 
of  Mayor  of  Lynn  v.  Tumer,  1  Cowp.  86,  was  against  a  mu- 
nicipal corporation  for  failing  to  repair  and  clean  out  a  creek; 
indeed,  the  old  cases  of  suits  against  corporations  for  torts  (that 
is,  actions  on  the  case  for  negligence)  are  almost  all  against 
municipal  corporations:  See  the  cases  cited  in  Yarborough  v. 
Governor^  16  East,  6. 

If  the  wrong  be  a  mere  breach  of  public  daty,  and  no  dam- 
age to  any  one,  no  action  lies:  Harris  v.  Bakery  4  Maule  & 
S.  27. 

As  corporations  almost  always  act  by  their  agents,  and  as 
they,  like  private  persons,  are  not  liable  for  the  willful  tres- 
passes of  their  agents,  which  they  have  not  authorized  or 
adopted,  and  which  are  not  done  in  the  course  of  the  agent's 
performance  of  his  duty,  but  few  cases  are  found  of  actions 
of  trespass  against  corporations  for  actual  wrongs  done,  but 
the  books  are  full  of  actions  on  the  case  against  both  public 
and  private  corporations,  for  damages  caused  by  a  failure  of 
the  corporation  to  perform  some  duty  cast  upon  it  by  law: 
Chesnut  IIUl  T.  Co.  v.  Rutter^  4  Serg.  &  R.  6  [8  Am.  Dec.  675]. 

2.  There  is  no  doubt  also  that  one  of  the  corporators  may 
be  the  plaintiff  in  a  suit  against  a  corporation.  The  corpora- 
tion is  itself  a  quasi  person,  and  even  as  respects  one  of  its 
members,  has  :>  separate  individuality:  Waring  v.  Catawba  Co,j 
2  Bay,  109;  Campbell  v.  Maundy  5  Ad.  &  E.  866. 

We  think,  therefore,  that  the  motion  in  arrest  of  judgment 
was  rightly  overruled. 

8.  That  there  is  a  general  duty  upon  the  city  of  Savannah 
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to  keep  Hb  streets  in  repair,  is,  we  believe,  not  qaestioned.  Its 
defense,  or  rather  its  excuse,  as  to  the  streets,  in  this  case,  was 
a  strong  one.  The  law  does  not  require,  impossibilities,  and 
there  is  force  in  the  argument  that  when  all  could  not  be  done 
at  once,  it  was  no  breach  of  duty  not  to  select,  as  the  first  to 
be  repaired,  any  particular  spot.  On  the  other  hand,  the  niar- 
ket  was  the  property  of  the  corporation,  from  which  it  derived 
a  revenue  in  the  way  of  rents.  Why  was  it  not  just  as  much 
bound  to  keep  that  safe  as  a  merchant  is  the  floor  of  his  store? 
To  keep  the  market  in  a  safe  condition,  it  being  property,  and 
used  by  the  city  for  its  revenues,  was  a  private  duty.  It  wae 
the  duty  of  a  property  holder,  and  the  city  stands  in  this  re- 
spect upon  the  same  footing  as  an  individual.  It  must  use  its 
own  so  as  not  to  hurt  its  neighbors. 

Whatever  was  the  condition  of  the  streets,  it  was  its  duty 
not  to  have  a  trap,  on  its  private  property,  by  which  a  citizen 
was  injured.  We  hold,  therefore,  that  the  judge  was  right  in 
his  charge  to  the  jury;  that  the  market  stood  on  a  different 
footing  from  the  streets,  and  that  the  excuse  presented  did  not 
apply  to  it. 

Judgment  affirmed. 

AonoN  ON  Oass  Lies  AOAXsm  Muhioipal  OratFoaATiOH  far  damages  oamed 
by  its  failure  to  perform  a  duty  impoeed  by  law:  Claifbwrfjfk  t.  08^  {^Ckieago, 
79  Am.  t>ec.  346;  City  qf  Tallahaaaee  v.  Fortune,  52  Id.  358;  and  an  aotion  of 
trespass  may  be  maintained  against  it  for  acts  done  in  obedience  to  its  ordara: 
Allen  y.  dip  qf  Decatur,  76  Id.  692,  and  note. 

LiABn^iTT  or  Municipal  Corpoilations  ior  DjufBCTiva  Stbbrs  and 
Sidewalks:  See  Browning  ▼.  CUy  qf  Springfield,  63  Am.  Dec.  345^  and  note 
considering  the  subject;  City  qf  Chicago  v.  Powere,  69  Id.  418,  and  note  col* 
lecting  prior  cases  in  this  series;  Stadchxnue  y.  City  of  L^fayeUe,  89  Id.  450. 

LlABILITT  OF   GOBPOBATIONS  FOR    TORTS    IN   GkNSRAL:    See  Poui^lpaMB 

R,  R,  V.  Vandioer,  82  Am.  Dec.  520,  523;  Donaldson  t.  Ulsriamppi  eU.  R,  R,^ 
87  Id.  391,  394;  Brohaw  ▼.  New  Jereey  R.  R,  90  Id.  650,  661,  and  the  nofeis 
to  these  cases. 
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L88  Gboboia,  S91.] 
Faofor  has  No  Power  to  Plbdoji  Prinoipal's  Gcom,  at  the  common  law, 

for  adyanoes  made  on  hisownacoountk  and  this  role  has  not  besnohangad 

by  section  2179  of  the  Georgia  code. 
DiUTKRT  IS  Essential  to  Ck)NSTiTUTS  Plkdqb  at  the  common  law,  and 

under  section  2110  of  the  Georgia  code,  and  cannot  be  dispensed  with 

by  merely  setting  aside  the  article  pledged,  or  bj  the  pledgor's 

ing  to  act  as  bsilee  thereof  for  the  pledgee. 
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It  19  Svou  Bvn>mcs  ov  NofnoB  of  Aoshot  ab  will  BniB  Bark  Abtah- 
CDXQ  MoRZT  TO  AoEHTS  on  the  aecarity  of  goods  in  their  poBsewion* 
where  the  fact  of  the  agency  was  adyertised  in  the  city  in  which  the 
bank  was  situated,  and  was  painted  on  the  agent's  sign,  and  was  well 
known  among  business  men  to  exist. 

Bill  in  equity  by  the  First  National  Bank  of  Macon  to  en- 
join one  Holmes  from  selling  certain  barrels  of  whisky  under 
foreclosure  of  a  mortgage  against  Megrath  and  Patterson,  and 
for  further  relief.     Holmes  made  no  defense;  but  the  firm  of 
Nelson  &  Co.,  of  Nashville,  Tennessee,  were  made  parties, 
upon  their  petition,  and  contested  the  claim  of  the  bank.    It 
was  agreed  that  Judge  Cole  should  try  the  case  without  a 
jury,  and  that  if  he  should  have  any  doubts  upon  any  mate* 
rial  fact,  he  should  submit  it  to  a  special  jury.    Megrath  &nd 
Patterson,  grocers  and  commission  merchants  at  Macon,  on 
December  10, 1867,  mortgaged  their  stock  of  goods,  wares,  and 
merchandise,  and  choses  in  action,  to  Holmes;  but  the  mort- 
gage was  not  recorded  until  January  4,  1868.    On  December 
2,  1867,  the  First  National  Bank  advanced  to  Megrath  and 
Patterson  one  thousand   dollars  on    twenty-five    barrels  of 
whisky,  and  took  from  them  the  following  paper:  "  Received 
from  the  First  National  Bank  of  Macon,  one  thousand  dollars 
as  advance  by  it  on  twenty-five  barrels  of  whisky,  marked 
*  E,'  now  stored  in  our  store,  on  Poplar  Street,  which  whisky 
we  hereby  place  in  its  control  and  possession,  to  be  used  by 
said  bonk  as  its  own  property,  for  its  reimbursement  of 
said  amount,  with  interest,  insurance,  and  all  other  expenses 
thereon,  should  we  fail  to  pay  the  same  when  due,  to  wit,  on 
the  fourteenth  day  of  January,  1868;  but  if  paid  when  due,  or 
before  said  whisky  is  disposed  of  by  said  bank,  for  its  reim- 
bursement as  aforesaid,  then  the  said  whisky  to  be  returned 
to  us."    Other  advances  were  made  as  follows:  On  December 
14,  1867,  thirteen  hundred  dollars  on  filEleen  barrels;  on  De- 
cember 23d,  three  thousand  dollars  on  twelve  barrels,  and 
twelve  casks  of  bacon;  on  December  24th,  one  thousand  dollars 
on  ten  barrels;  and  on  December  28th,  two  thousand  one 
hundred  and  twenty  dollars  on  thirty-five  barrels.    These  ad- 
vances were  made  without  any  knowledge  of  the  existence  of 
the  mortgage,  and  were  each  evidenced  by  receipts  like  the 
above.    Megrath  and  Patterson  were  instructed  by  the  bank's 
agent  to  set  the  whisky  and  bacon  apart  as  the  property  of 
the  bank;  but  they  were  never  separated  from  the  rest  of  the 
stock.     Thirty-one  barrels  of  the  whisky,  and  all  of  the 
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bacon,  were  sold  by  Megrath  and  Patterson,  but  without  pay- 
ing any  of  the  proceeds  over  to  the  bank.  The  mortgage  was 
foreclosed,  and  a  levy  made  upon  the  stock  in  store,  where- 
upon this  bill  was  filed.  The  whisky  belonged  to  Nelson  & 
Co.,  by  whom  it  had  been  sent  to  Megrath  and  Patterson  to 
be  sold.  It  was  shown  that  the  fact  of  the  agency  had  been 
advertised  in  the  daily  papers,  in  hand-bills  and  circulars, 
and  it  had  been  painted  in  large  letters  on  the  sign  of  Megrath 
and  Patterson  on  the  side  of  their  store,  and  printed  on  their 
letter-heads.  One  of  the  directors  of  the  bank  was  a  member 
of  a  firm  which  knew  of  the  agency;  but  the  director  was  ab- 
sent from  the  city  when  the  advances  were  made,  and  did  not 
know  of  them.  The  agency  was  generally  known  among 
merchants  in  Macon.  The  judge  held  that  no  title  to  the 
whisky  passed  to  the  bank  under  the  contracts,  and  that  the 
bank  could  not  hold  the  whisky  as  a  pledge  against  Nelson 
&  Co.,  because  there  was  no  delivery  to  the  bank,  and  because 
the  bank  had  constructive  notice  of  the  agency.  The  judge 
refused  to  submit  the  question  of  notice  to  a  special  jury. 
The  bank  assigned  error. 

Lanier  and  Anderson^  for  the  plaintiff  in  error. 

James  Jackson^  and  Harris  and  HwUer^  for  the  defendants 
in  error. 

By  Court,  McCay,  J.  1.  The  general  rule  of  the  common 
law  is,  that  every  man  dealing  with  another  in  reference  to 
property  that  other  may  have  in  bis  possession  must  "take 
care,"  caveat  emptor.  The  property  may  be  stolen,  or  borrowed, 
or  pledged,  or  in  the  possession  of  a  bailee  for  some  specific 
purpose,  and  if  so,  the  party  in  possession  can  convey  no  better 
or  further  right  than  he  has  himself:  Broom's  Legal  Maxims, 
267,  855;  Irwin's  Code,  sec.  2597.  There  are  some  exceptions 
to  this  rule,  as  where  the  property  is  money,  or  promissory 
notes  not  due,  and  also  cases  where  the  conduct  of  the  true 
owner  is  such  that  he  is  estopped  from  setting  up  his  title 
against  an  innocent  purchaser:  Dyer  v.  Pearson^  3  Barn.  &  G. 
42;  Williams  v.  Barton^  3  Bing.  145.  Clearly,  however,  the 
mere  permission  by  the  true  owner  to  a  third  party  to  have 
possession  is  not  such  an  act  as  estops  him:  Dyer  v.  Pearson^ 
3  Barn.  &  C.  42.  Such  a  rule  would  place  it  in  the  power  of 
every  bailee  to  dispose  of  the  thing  with  which  he  is  intrusted, 
and  would  seriously  interfere  with  the  ordinary  affairs  of  life. 
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Nor  is  the  case  of  a  factor  who  has  goods  put  in  his  posses- 
sion for  sale  an  exception.  The  goods  are  not  his.  He  holds 
them  for  a  specific  purpose,  and,  outside  of  that  purpose,  he 
has  no  more  authority  in  reference  to  them  than  any  other 
bailee  has,  outside  of  the  purpose  for  which  he  holds  goods. 
The  goods  belong  to  the  true  owner.  If  they  be  stolen  fVom 
him,  if  he  lend  them,  if  he  deposit  them,  tbcy  remain  his, 
except  so  far  as  he  clothes  another  with  power  over  them. 

A  factor  for  the  sale  of  goods  has  only  power  to  sell  them. 
For  purposes  of  sale  he  is  a  general  agent,  and  one  may  deal 
fairly  with  him  in  all  matters  pertaining  to  that  purpose. 
Being  a  general  agent  for  the  sale,  in  all  matters  within  the 
scope  of  his  agency,  his  authority  is  complete.  No  special 
orders  or  limitations  of  his  powers,  or  directions  as  to  the  mode 
of  their  exercise,  will  affect  their  buying  from  him  without 
notice,  but  if  he  steps  outside  of  the  scope  of  his  agency,  if  he 
undertakes  to  affect  the  principal's  title  in  any  other  way  than 
by  a  sale,  he  is  acting  without  authority,  and  nothing  passes 
any  more  than  if  he  had  been  a  mere  depositary.  A  factor 
for  the  Bale  of  goods  cannot,  therefore,  pledge  them  for  advances 
made  on  his  own  account.  This  is  the  settled  doctrine  both 
in  England  and  America,  and  though  there  have  been,  at 
times,  objections  made  by  judges  to  the  justice  of  the  rule,  I 
have  not  been  able  to  find  a  single  case  in  which  it  is  denied  : 
Patterson  v.  Taah^  2  Strange,  1182;  Martini  v.  CoUsy  1  Maule 
&  S.  146;  Rodriguez  v.  Heffeman^  5  Johns.  Ch.  429;  Story  on 
Agency,  sec.  118;  Paley  on  Agency,  214-221:  2  Kent's  Com. 
627. 

The  case  ot  Martini  v.  Coles,  1  Maule  &  S.  146,  was  a  stronger 
case  than  the  one  at  bar.  Martini  had  consigned  to  his  factor 
goods  for  sale;  the  bill  of  lading  was  to  the  factor  and  his 
assigns,  and  the  factor  was  a  large  dealer  on  his  own  account. 
The  factor  pledged  the  goods  to  Coles  to  secure  advances  to 
himself,  and  afterwards  became  a  bankrupt.  It  was  held  by 
the  whole  court  that  the  plaintiff  was  entitled  to  recover. 

It  was  contended  in  argument  here  that,  admitting  this  to 
be  the  common  law,  it  is  a  doctrine  not  suited  to  the  circum- 
stances of  this  state,  and  is  not,  therefore,  within  the  scope  of 
our  adopting  act.  The  object  of  the  rule  is  said  by  Bailey,  J., 
to  be  to  encourage  foreign  consignors  to  send  goods  to  England 
for  sale.  Surely,  if  it  will  have  that  effect,  this  is  the  very 
locality  where  its  infiuence  will  be  a  great  public  good.  Con- 
signments from  other  states  for  sale  herOi  in  our  great  want  of 
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capital,  ought  to  be  enooaraged,  and  the  argument  ia  directly 
in  favor  of,  rather  than  againsty  the  adoption  of  the  rule.  It 
is  exactly  suited  to  our  circumatancea. 

It  is  said,  also,  that  the  rule  is  repealed  by  section  2179  of 
Irwin's  Code.  That  section  is  in  these  words:  ''The  principal 
may  recover  back  money  paid  illegally,  or  by  mistake  of  his 
agent,  or  goods  wrongfully  transferred  by  the  agent,  the  party 
receiving  the  goods  having  notice  of  the  agent's  want  of  author- 
ity or  willful  misconduct." 

It  will  be  noticed,  in  the  first  place,  that  this  latter  clause, 
which  is  the  portion  relied  on,  is,  at  best,  but  a  negative  pr^- 
nant  It  does  not  declare  that,  in  cases  where  the  party  receiv- 
ing the  property  had  no  notice,  the  principal  shall  not  recover. 

The  {act  is,  that  the  section  ia  almost  a  transcript  of  section 
437  of  Story  on  Agency.  The  language  of  Story  is:  "If  an 
agent  tortiously  converts  the  property  of  his  principal,  as  if  he 
sells  or  pledges  it  to  a  third  person  without  right  or  authority, 
the  latter  will  generally  be  liable  equally  with  the  agent  f<H' 
the  conversion."  He  then  adds:  '^This  doctrine  a]^es  in 
all  cases  where  the  third  person  knew  and  participated  in  the 
illegal  or  unauthorized  act  of  conversion."  Judge  Story  does 
not  say,  nor  does  this  doctrine  of  the  code  say,  that  the  third 
person  will  be  liable  in  no  other  cases. 

If  the  code  is  to  have  that  meaning,  the  whole  doctrine  of 
agency  is  altered.  It  applies  as  well  to  a  special  as  to  a  gen- 
eral agent,  and  the  law  of  Georgia  is,  that  any  -perBoa  having 
the  actual  possession  of  personal  property  as  the  agent  d 
another,  no  matter  for  what  purpose,  can  transfer  to  a  third 
person  a  good  title,  unless  that  third  person  has  notice  of  the 
agent's  want  of  authority.  We  do  not  think  the  section  has 
any  such  meaning.  The  whole,  at  least,  of  article  2  is  to  be 
taken  together.  Section  2163  had  provided  that  the  principal 
was  bound  by  all  acts  of  the  agent  within  the  scope  of  his 
authority.  Section  2170  declares  that,  in  special  agencies, 
persons  dealing  with  the  agent  should  examine  his  autiMmty. 
Section  2111  provides  that  even  the  pawnee  of  a  promissory 
note,  without  notice,  is  not  protected  against  the  true  owner. 
We  cannot  believe  that  it  was  the  intention  of  the  legislature, 
by  the  negative  pregnant  of  section  2179,  to  contradict  the 
express  language  it  has  used  in  other  parts  of  the  code,  and 
especially  in  the  very  article  in  which  the  section  stands. 

Our  conclusion  is,  that  section  2179  introduces  no  new  rula 
It  authorizes  a  principal  to  recover  back  goods  wiongfuUy 
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transferred  bj  his  agent,  in  cases  where  the  transferee  had 
notice,  but  it  does  not  change  the  rules  regulating  the  rights 
of  principals  against  parties  dealing  with  special  agents,  or 
with  general  agents  who  act  beyond  the  scope  of  their  agencj. 
These  cases  stand  upon  the  same  footing  as  do  cases  where  a 
general  agent,  with  private  instructions,  disobeys  those  instruc- 
tions, and  acts  improperly  with  the  knowledge  of  the  person 
dealing  with  him. 

It  may  not  be  out  of  place  here  to  say  that  in  the  argument 
of  this  case  there  seemed  to  be  a  misunderstanding  of  the  rule, 
in  cases  of  a  general  agent,  as  to  the  extent  of  his  authority, 
and  as  to  how  far  his  acts  bind  his  juiucipal.  A  special  agent 
is  one  appointed  to  do  a  single  act,  or  several  specified  acte. 
Every  man  deals  with  such  an  agent  at  his  peril,  and  is  bound 
to  take  notice  of  the  agent's  instructions:  Story  on  Agency, 
sec.  17.  A  general  agent  may  either  be  one  clothed  with  power 
to  do  all  the  principal's  business,  of  every  character,  or  he  may 
be  one  empowered  to  do  all  acts  connected  with  a  particular 
business  or  employment:  Id.  Now,  the  rule  as  to  how  far 
the  acts  of  a  general  agent  shall  bind  his  principal  is,  that 
he  may  bind  him  by  any  act  within  the  scope  of  his  authority: 
Code,  sec.  2168.  He  may  do  all  acts  proper  for  the  accom- 
plishment of  the  end,  or  such  as  are  usual  in  matters  of  this 
kind:  Story  on  Agency,  sec.  60.  But  he  cannot  bind  the  prin- 
cipal by  an  act  outside  of  the  object  of  his  appointment:  S 
Kent's  Com.  619;  3  Ross's  Lead.  Cas.,  sees.  150, 151. 

2.  Section  2110  of  the  code  provides  that  delivery  is  essen- 
tial to  constitute  a  pawn.  Indeed,  delivery  is  the  very  essence 
of  the  bailment.  At  common  law,  therefore,  incorporeal  things, 
though  they  might  be  sold  or  mortgaged,  could  not  be  pawned: 
Story  on  Bailments,  sec.  286.  Hence  the  necessity  of  the  spe- 
<3ial  provision  of  the  code  for  the  pledging  of  promissory  notes 
and  evidences  of  debt:  Code,  sec.  2110.  There  need  not,  it  is 
true,  in  all  cases,  be  an  actual  moving  of  the  thing,  as  if  it  bo 
logs  in  a  stream,  or  any  other  article  usually  delivered  by 
transferring  the  dominion,  but  there  must  be  such  a  delivery 
as  the  thing  is  capable  of.  The  mere  setting  of  a  portabk 
article  aside,  or  the  pledgor  consenting  to  bail  it  as  the  bailee 
of  the  other,  there  being  in  fact  no  transfer  of  the  custody, 
however  such  acts  might  in  case  of  a  sale  amount  to  delivery, 
is  not  sufficient  in  case  of  a  pledge  or  pawn,  the  very  essence 
of  which  is  deposit:  Boleman's  Commercial  Law,  sees.  673^ 
874;  Story  on  Bailments,  sees.  287, 288;  Irwin's  Code,  see.  21fflL 
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3.  While,  perhaps,  the  language  of  Judge  Cole  is  not  tech- 
nically accurate  when  he  says  that  the  facts  here  amount  to 
constructive  notice,  yet  we  are  clear  that  they  are  such  strong 
evidence  of  notice  as  must  bind  the  bank,  whether  because  it 
must  have  willfully  shut  its  eyes,  or  because  failure  to  know, 
under  the  facts,  was  such  negligence  as  that  it  ought  not  to  bo 
protected,  is  immaterial. 

Judgment  affirmed. 

Factor  cannot  Plxdob  Pbctoipal's  Goods  at  Common  Law:  Note  to 
BigelowY,  WaUDer,  68  Am.  Deo.  163;  Horr  ▼.  Barker,  70  Id.  791;  WrigfUr, 
Solomon,  79  Id.  196;  MiUer  v.  Sehnader,  92  Id.  635;  but  may,  as  far  m  third 
persons  are  concerned,  nnder  the  factors'  acts:  Note  to  BigtHow  t.  WaJOoer, 
68  Id.  166. 

DBLrTXBT  IB  Ebsbntial  TO  CoNBTETUTE  PLEDGE:  Note  to  ImckeUa  T. 
Townmnd,  49  Am.  Dea  731. 


KiLGO  V.  Gastlebebry. 

[88  Gbokqia,  612.] 

Real  Estate  mat  be  Sold  and  Good  Tttls  thereto  Passed,  in  Gboboia, 
UNDER  Execution  on  Common-law  Judomkit  levied  after  the  levy  of 
an  attachment,  but  before  judgment  on  the  attachment. 

One  Defendant  has  Right  to  Purchase  Propeett  of  Ck>-DEnNDANT  at 
Execution  Sale  on  a  jadgment  obtained  against  them  both,  and  will 
obtain  a  good  title  thereto. 

Equitt  will  not  Set  Aside  Execution  Sale  on  Mere  General  Charob 
or  Fraud,  without  specification  of  fraudulent  acts. 

One  or  Two  Joint  Obligors  Mutually  Interested  in  Considkration 
HAS  Right  or  Contribction  against  the  Other,  which,  it  seems^  ma/ 
be  reached  by  process  of  garnishment  at  law,  where  the  original  obliga- 
tion is  satisfied  by  a  sale  under  execution  of  the  property  of  the  former. 

Bill  in  equity.  The  complainant,  T.  H.  Kilgo,  sued  out 
an  attachment  against  Benjamin  F.  Castleberry,  as  a  non- 
resident, and  had  the  same  levied  on  certain  lots  of  land.  He 
afterwards  obtained  judgment  on  the  attachment.  Pending 
this  attachment,  one  Stork  obtained  a  common-law  judgment 
against  Benjamin  F.  Castleberry  and  his  brother,  Richard  J. 
Castleberry,  upon  their  joint  obligation,  and  had  a  fieri  facias 
issued  thereon,  and  levied  on  the  lots  of  land  as  the  property 
of  Benjamin  F.  Castleberry.  The  lots  were  afterwards  sold 
under  this  ^m/acios,  and  bought  by  Richard  J.  Castleberry 
for  $165.  Subsequently  the  aXtAGhmeni  fieri  facias  was  levied 
on  the  lots  as  (he  property  of  Benjamin  F.  Castleberry,  and 
sold  thereunder  to  Eilgo  for  $60.     Ealgo  alleged  that  the  lots 
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were  wbrth  $5,000,  and  the  parchase  by  Richard  J.  Castle- 
berry,  with  notice  of  the  attachment,  was  a  fraud  upon  Kilgo, 
and  was  intended  to  defeat  him  in  the  collection  of  his  debt. 
The  bill  was  demurred  to  for  want  of  equity.  The  demurrer 
was  sustained,  and  the  bill  dismissed. 

TFeir,  Boyd,  and  Wimpy j  for  the  plaintiff  in  error. 

W.  P.  PricCj  for  the  defendant  in  error. 

By  Court,  McCay,  J.  1.  The  entry  on  an  attachment  of 
the  levy  upon  land  does  not  create  a  lien  as  against  a  judg- 
ment obtained  before  judgment  on  the  attachment.  There 
was  therefore  no  reason  why  the  common-law  judgment  should 
not  sell  the  property.  Our  attachments  are  only  quasi  pro- 
ceedings in  rerrij  so  that  the  land  can  in  no  proper  sense  have 
been  locked  up  by  the  first  levy.  In  practice,  there  is  in  fact 
no  seizure  of  land  by  a  levy  in  this  state.  Nothing  is  done 
but  the  entry  and  notice  to  the  tenant. 

2.  Why  might  not  R.  J.  Castleberry  buy  at  the  sale?  Pub- 
lic policy  would  rather  promote  than  forbid  bidding,  and  Mr. 
Castleberry  was  interested  in  having  the  land  bring  at  least 
enough  to  pay  the  fi.  fa.  That  he  was  one  of  the  co-defend- 
ants does  not,  to  our  minds,  affect  his  right  to  bid.  So  far  as 
the  validity  of  the  sale  is  concerned,  we  do  not  see  but  that 
the  defendant,  as  whose  property  the  land  was  sold,  might 
have  bid,  and  if  the  highest  bidder,  have  been  the  purchaser. 
There  is  no  charge  that  the  sale  was  not  duly  advertised. 
Why  was  not  Kilgo  present,  and  himself  a  bidder? 

3.  It  is  true,  there  is  a  charge  in  the  bill  of  fraud,  but  it  is 
a  mere  general  charge,  and  states  no  facts.  Equity  will  not 
interfere  without  some  specific  allegation  of  facts,  which  the 
court  may  pronounce  fraud. 

4.  If  the  sale  was  illegal,  complainant  has  a  remedy  at  law. 
In  every  view  of  it,  we  think  the  judge  was  right. 

If  it  be  true  that  this  fi.fa,  selling  the  land  was  a  joint 
debt,  both  defendants  equally  interested  in  the  consideration, 
or  if  R.  J.  Castleberry  was  the  principal,  we  will  not  say  that 
the  complainant  may  not  have  his  remedy  by  garnishment. 
In  that  case,  Benjamin  F.  Castleberry 's  land  having  paid  the 
whole  debt,  R.  J.  Castleberry  would  have  been  indebted  to 
Benjamin  so  much  for  money  paid  to  his  use. 

Judgment  affirmed. 

0ns  of  Skvbral  JuiMMSirr  Debtobs  mat  Purchase  at  ExxcunoN  Sali 
property  of  co-defendant:  Doe  ex  denu  JRobhuon  v.  Parker,  41  Aln.  Dec.  614; 
nreemaa  on  Ezeoations»  sec.  292,  citing  the  principal  caae. 
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Statb   fix   BEL.   Waring   v.    Georgia    Medioal 

Society. 

[88  OlOftoiA,  608.J 

AocEFTAncB  OF  Chabteb  bt  Voluhtart  Socutt  Sttbjsotb  It  to  SosriE- 
▼moN  of  the  proper  legal  anthorities  hAving  jnriadictioii  in  such  cm  Boo. 

00BFOaA.TOB  IN  PrIYATS  CiTIL  Ck>RP0ILATI0H  HAS  PbOPERTT  IN  FrANGHIBI 

of  which  he  cannot  be  deprired  without  due  process  of  law. 
Ingorporated  Mkdical  Sogiktt,  under  Power  to  Make  Bt-lawb  €k>N* 

TAINED  in  its  CHARTER,  MAY  AOOFT  BT-LAW  PrOVIDINQ  FOR  EXPULSION 

OF  Member  who  shall  be  gnilty  of  nngentlemanly  conduct  daring  a  ses- 
sion of  the  society,  or  shall  conduct  himself  out  of  the  society  in  such 
a  manner  as  wonld  render  him  ineligible  to  membership;  but  the  society 
has  not  an  uncontrollable  discretion  in  its  construction  and  enforcement. 

V18ITORIAL  Power  oyer  Privatb  Corporations,  with  authority  to  redrew 
any  wrongs  which  the  corporations  may  inflict  upon  their  members,  is 
vested,  in  Georgia,  in  the  superior  courts  of  the  counties  where  such  oor- 
porations  are  located. 

Corporator  is  Entitled  to  Relief  bt  Mandamus,  where  he  has  a  dear 
legal  right  which  has  been  violated  by  the  coiporation,  and  there  is  no 
other  adequate  l^gal  remedy  to  enforce  it;  and  this  rule  has  not  been 
changed  by  section  3]  43  of  the  Georgia  code. 

Incorporated  Medical  Socibtt  cannot  Jubtift  Expulsion  of  M»MTnm 
for  doing  that  which  the  law  not  only  authorises  but  enoouragea. 

Mandamus  in  the  superior  court  of  Chatham  County.  The 
Georgia  Medical  Society,  which  had  previously  existed  for 
some  time  in  Chatham  County,  as  a  voluntary  association, 
became  incorporated  December  12,  1804.  The  object  of  the 
society,  as  set  forth  in  its  charter,  was  '^  for  the  purpose  of  les- 
sening the  fatality  induced  by  the  climate  and  incidental 
causes,  and  improving  the  science  of  medicine."  It  was  given 
'^  power  and  authority  to  make,  alter,  amend,  and  change  such 
by-laws  as  may  be  agreed  on  by  members  of  the  same,  pro- 
vided such  by-laws  be  not  repugnant  to  the  laws  or  the  consti- 
tution of  this  state  or  of  the  United  States."  The  ninth  by-law 
of  the  society  provided  that  "  any  member  who  shall  be  guilty 
of  ungentlemanly  conduct  during  the  session  of  the  society, 
or  who  shall  conduct  himself  out  of  the  society  in  such  a  man- 
ner as  would  render  him  ineligible  to  membership,  shall  be 
expelled  from  the  society  according  to  the  wishes  of  two  thirds 
of  the  members  present,  provided  that  in  every  instance  spe- 
cific charges  be  set  forth  and  handed  to  the  individual  at  least 
one  month  before  the  society  takes  action  thereon."  On  Sep- 
tember 80, 1868,  Dr.  James  J.  Waring,  a  member  of  the  society, 
was  tried  and  found  guilty  upon  the  charges^  preferred  by  the 
society,  of  becoming  surety  on  the  official  bond  of  a  person  of 
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color,  who  had  been  elected  clerk  of  the  superior  court  of  Chat- 
ham County,  '4n  opposition  to  the  wishes  of  the  entire  respect- 
able community,  thereby  facilitating  the  qualification  for  office 
of  said  disreputable  person,  and  causing  the  removal  of  a  re- 
sponsible and  respectable  citizen";  and  of  becoming  surety  on 
the  bonds  of  certain  colored  persons  ^'  chained  with  inciting  a 
riot,  and  threatening  the  life  of  an  old  and  unoffending  citizen, 
thus  upholding  persons  whose  seditious  characters  endanger 
the  peace  of  the  cummunity."  Waring  was,  upon  motion, 
brought  before  the  society,  and  censured  by  the  president.  At 
the  next  regular  meeting  of  the  society,  on  October  7,  1868, 
the  matter  was  again  brought  up,  and  it  was  resolved  that 
Waring  be  requested  to  tender  his  resignation  as  a  member,  on 
or  before  the  next  regular  meeting.  This  he  declined  to  do. 
At  a  meeting  of  the  society,  held  October  14, 1868,  a  preamble 
and  resolutions  were  passed,  setting  November  18th  as  the  day 
on  which  the  society  would  vote  on  his  expulsion  for  refusing 
to  resign,  and  for  discourteous  behavior  towards  the  society  at 
two  former  meetings,  provided  that  he  might  be  permitted  to 
resign  at  any  time  before  that  day.  Waring  addressed  a  com- 
munication to  the  society,  in  reply,  stating  that  he  could  not 
resign  his  membership,  because  it  was  necessary  to  his  regular 
standing  in  the  city  of  Savannah  and  elsewhere,  and  to  the 
full  and  complete  enjoyment  of  the  benefits  and  rights  in  the 
pecuniary  emoluments  arising  from  the  practice  of  his  profes- 
sion, and  disclaimed  all  intentional  discourtesy  to  the  society 
or  its  members,  and  protested  against  the  irregularity  and  ille- 
gality of  the  course  resolved  upon  as  set  forth  in  the  preamble 
and  resolutions.  The  communication  was  read  at  a  meeting 
of  the  society,  held  October  28th,  and  placed  on  file.  At  the 
nieeting  of  November  18th,  Waring  addressed  a  communica- 
tion to  the  society,  informing  it  that  he  was  absent  in  conse- 
quence of  severe  indisposition,  disclaimed  any  intentional 
discourtesy  to  it  or  its  members,  and  protested  against  any 
proceedings  upon  the  preamble  and  resolutions  as  unlawful 
and  unjust  A  vote  was  nevertheless  taken,  and  Waring  was 
expelled.  A  motion  to  grant  a  perpetual  mandaTnua  was  re- 
fosed,  whereupon  error  was  assigned. 

Hartridge  and  Chiaholm,  for  the  plaintiff  in  error. 
l%omas  B,  Uayd,  for  the  defendant  in  error. 

By  Court,  Bbown,  C.  J.    1.  It  was  insisted,  in  this  case,  that 
the  Oeofgia  Medical  Society  was  in  ezisteiioe  Jong  before  it 
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was  incorporated,  and  that  its  objects  were  in  no  way  changed 
by  its  application  for  and  acceptance  of  its  present  charter 
from  the  state.  This  may  be  yery  true,  but  its  legal  responsi- 
bilities were  changed  by  the  acceptance  of  the  charter.  While 
it  remained  a  voluntary  society,  thex^urts  had  no  jurisdiction 
over  it,  if  it  violated  no  law  of  the  state,  and  its  members  had 
no  property  in  their  membership  which  the  law  could  protect 
But  its  acceptance  of  the  charter  subjected  it  to  the  super- 
vision of  the  proper  legal  authorities  having  jurisdiction  in 
«uch  eases:  Dartmouth  OoUege  v.  Woodward,  4  Wheat.  674, 
675;  Fuller  v.  Plainfield  Ac.  School,  6  Conn.  544,  545. 

2.  When  the  voluntary  society  accepted  the  charter,  i^  be- 
oame  a  private,  civil  corporation,  and  the  corporators,  then  in 
being,  acquired  a  property  in  the  franchise,  and  every  person 
who  has  since  become  a  corporator  has  acquired  a  like  prop- 
erty. The  property  which  the  corporator  acquires  is  not  visible, 
tangible  property;  but  it  is  none  the  less  property  because  it  is 
invisible  and  intangible.  It  is  not  a  corporeal  hereditament; 
but  it  is  incorporeal.  Blackstone,  in  his  Commentaries,  vol- 
ume 2,  page  21,  says  that  incorporeal  hereditaments  are 
divided  into  ten  sorts;  one  of  these  consists  of  franchises. 
Bouvier,  in  his  Law  Dictionary,  volume  1,  page  693,  says  the 
word ''  franchise  "  has  several  meanings,  one  of  which  he  gives 
as  follows:  ''It  is  a  certain  privilege  conferred  by  grant  from 
the  government  and  vested  in  individuals.  Corporations  or 
bodies  politic  are  the  most  usual  franchise  known  to  our  law." 
The  law-books  are  full  of  the  doctrine  that  persons  may  have 
a  property  in  incorporeal  hereditaments,  franchises,  etc. 

Property,  says  Bouvier,  volume  2,  page  881,  is  divided  into 
corporeal  and  incorporeal.  The  former  comprehends  such 
property  as  is  perceptible  to  the  senses,  as  lands,  houses, 
goods,  merchandise,  and  the  like;  the  latter  consists  in  legal 
rights,  as  choses  in  action,  easements,  and  the  like.  Black- 
stone  says,  volume  2,  page  37,  it  is  likewise  a  franchise  for  a 
number  of  persons  to  be  incorporated  and  subsist  as  a  body 
politic,  with  power  to  maintain  perpetual  succession,  and  to 
do  other  corporate  acts,  and  each  individual  member  of  such 
corporation  is  also  said  to  have  a  franchise  or  freedom.  We 
think  it  well  settled,  by  these  and  other  authorities,  that  a 
corporator  in  a  private,  civil  corporation  has  a  property  in 
the  franchise  of  which  he  cannot  be  deprived  without  due 
process  of  law. 

8.  It  was  insisted  by  the  learned  counsel  for  the  plaintiff  in 
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error  that  the  ninth  by-law  of  this  corporation  is  unauthor- 
ized by  the  charter,  and  that  the  corporation  is  not  justifiable 
in  expelling  a  member  for  its  violation,  that  to  deprive  a  cor- 
porator of  his  property  in  the  franchise  under  it  is  to  deprive 
him  of  his  property  without  due  process  of  law.  We  tiiink 
the  ninth  by-law  a  proper  one  in  view  of  the  objects  of  the 
society,  and  we  hold  that  the  charter  conferred  upon  the  cor- 
poration the  power  to  ordain  and  establish  it,  and  that  they 
have  the  power  to  expel  a  member  when  a  proper  case  arises 
under  it. 

But  we  hold  that  the  society  has  not  an  uncontrollable  dis- 
cretion in  its  construction  and  enforcement.  They  cannot, 
under  pretext  of  enforcing  this  rule,  take  personal  or  private 
revenge,  or  make  it  the  instrument  of  religious  intolerance 
or  political  proscription.  When  a  member  feels  that  he  is 
aggrieved  or  injured  by  the  illegal  or  oppressive  action  of  the 
body,  it  is  his  right  to  appeal  to  the  courts  for  redress  and 
protection;  and  it  is  the  right  and  duty  of  the  court  to  inves- 
tigate such  charges  when  properly  before  it,  and  to  judge  of 
the  legality  of  the  action  of  the  society  in  expelling  a  member 
or  depriving  him  of  any  other  legal  right. 

4.  The  rule  of  law  on  this  subject  is  thus  stated  by  Judge 
Blackstone,  volume  1,  page  381.  The  king  being  thus  consti- 
tuted by  law  visitor  of  all  civil  corporations,  the  law  has  also 
appointed  the  place  where  he  i^hall  exercise  this  jurisdiction, 
which  is  the  court  of  king's  bench,  where,  and  where  only,  all 
misbehaviors  of  this  kind  of  corporations  are  inquired  into 
and  redressed,  and  all  their  controversies  decided.  In  this 
state  the  same  visitorial  power  of  correcting  the  misbehaviors 
of  these  corporations  and  deciding  their  controversies  is  vested 
in  the  superior  courts  of  the  counties  where  they  are  located, 
which  in  England  belongs  to  the  king's  bench.  See  Slee  v. 
Bloomy  6  Johns.  Ch.  866. 

It  was  contended  with  much  zeal  and  ability,  by  the  able 
counsel  for  the  defendant  in  error,  that  mandamus  is  not  the 
proper  remedy,  even  if  we  admit  that  the  rights  of  Dr.  War- 
ing have  been  infringed,  or  that  he  has  been  deprived  of  them 
by  the  illegal  action  of  the  society.  The  rule  as  laid  down 
by  this  court  in  a  number  of  cases  is,  that  a  person  having  a 
clear  legal  right  under  the  laws  of  this  state  is  entitled  to  the 
writ  of  mandamiLSj  if  he  has  no  other  remedy  to  enforce  it; 
Mayor  etc.  of  Savannah  v.  StaUy  4  Oa.  26;  Napier  v.  Poe^  12 
Id.  170;  Habersham  v.  Sa^9annah  etc.  Canal  Co.^  26  Id.  665. 
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But  it  is  insisted  that  the  code,  section  3143,  has  changed 
this  rule,  and  that  mandamtu  does  not  now  lie  as  a  private 
remedy  between  individuals  to  enforce  private  rights.  We 
do  not  think  this  section  of  the  code  was  intended  to  deny 
the  writ  to  the  corporator,  who  is  deprived  of  his  rights  by  the 
corporation,  when  he  has  no  other  adequate  remedy  for  their 
enforcement.  A  corporation  having  been  created,  invested 
with  certain  powers,  and  charged  with  certain  duties  to  be 
performed  for  the  benefit  of  the  public,  is  not  a  private  indi- 
vidual in  the  sense  of  the  word  as  used  in  said  section  of  the 
code,  and  a  corporator  whose  rights  are  withheld  or  violated 
by  the  corporation,  who  is  without  other  remedy,  is  entitled  to 
the  writ. 

In  Commonwealth  v.  Mayor  of  Lancastery  5  Watts,  152,  Gib- 
son, C.  J.,  says:  "An  action  to  enforce  the  right  could  not 
be  maintained  against  the  corporation  because  performance  of 
a  corporate  function  is  not  a  duty  to  be  demanded  by  action; 
and  unless  recourse  oould  be  had  to  the  functionary  in  the 
first  instance,  the  relator  might  have  a  cause  for  redress  with* 
out  a  remedy.'*    See  Mayor  etc,  oj  Savannah  v.  State^  4  Ga.  44. 

Here  the  discharge  of  a  corporate  duty  is  treated  as  an 
office  or  function,  and  the  corporation  as  a  functionary.  In 
this  sense,  no  doubt,  the  legislature  in  the  adoption  of  the  code 
intended  to  treat  them. 

The  object  of  this  society,  as  cited  in  their  charter,  was 
"  for  the  purpose  of  lessening  the  fatality  induced  by  climate 
and  incidental  causes,  and  improving  the  science  of  medi* 
cine."  The  whole  community  have  an  interest  in  the  success 
of  this  laudable  undertaking;  and  if  the  functions  conferred 
by  the  charter  for  the  benefit  of  the  public  are  not  faithfully 
performed,  and  one  of  the  corporators  who  has  no  other  ade- 
quate redress  is  injured  by  the  conduct  of  the  corporation 
(the  functionary),  the  courts  will  grant  him  relief  by  tnan- 
damua, 

6.  The  record  in  this  case  shows  no  sufficient  cause  to  justify 
the  society  in  expelling  Dr.  Waring  from  his  rights  and  privi- 
leges as  a  corporator.  He  was  expelled  for  doing  that  which 
the  law  of  this  state  not  only  authorises  but  encourages.  His 
offending  consists  in  the  fact  that  he  became  one  of  the  sure- 
ties on  the  official  bond  of  a  colored  citizen  of  his  county  who 
bad  been  elected  clerk  of  the  superior  court  of  the  county  by 
a  majority  of  the  legal  votes  cast  at  the  election  for  that  offioe, 
and  in  the  further  fact  that  he  became  surety  on  the  bonds  ol 
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certain  other  colored  oitisenB,  who  were  charged  with  the 
offense  of  riot,  for  their  appearance  at  court  to  answer  the 
charge  as  the  law  directs.  The  very  fact  that  the  law  requires 
the  clerk  of  the  superior  court  to  give  bond  and  security  for 
the  faithful  discharge  of  his  duties  is  sufficient  to  justify  any 
citizen  of  the  county  in  becoming  one  of  his  sureties,  and  to 
protect  him  in  contemplation  of  law  from  the  imputation  of 
having  forfeited  his  position  as  a  gentleman  by  so  doing. 

Again,  it  is  not  the  object  of  law  to  punish  citizens  of  this 
state,  whether  white  or  black,  by  imprisonment,  for  offenses 
of  which  they  have  never  been  convicted.  When  they  are 
charged  with  violations  of  the  penal  code,  the  requirement  of 
the  law  is,  that  they  appear  at  the  proper  time  and  place  and 
answer  the  charge;  and  to  secure  such  appearance  they  are 
required  to  give  bond  and  security,  and  it  is  only  on  failure 
to  give  the  bond  that  they  can  be  imprisoned.  As  innocent  per- 
sons are  often  confined  in  prison  under  charges,  because  of  their 
inability  to  give  bond,  the  law  flavors  bail  whenever  the  offense 
is  by  law  bailable.  And  the  law  favors  this  even  in  the  case 
of  the  guilty,  till  the  trial.  This  is  not  only  best  for  the  pub- 
lic, as  it  saves  the  tax-payers  the  expense  of  keeping  them  in 
jail,  but  it  is  just  to  the  accused,  who  receive  the  legal  punish- 
ment for  their  crimes,  if  guilty,  under  the  sentence  of  the  court 
after  l^al  conviction.  How,  then,  does  a  citizen  forfeit  his 
corporate  rights  as  a  member  of  a  civil  corporation,  or  his 
position  as  a  gentleman,  by  doing  an  act  that  is  not  only 
encouraged  by  the  laws  of  his  state,  but  is  a  positive  public 
benefit? 

But  it  is  said  Dr.  Waring  was  not  expelled  for  becoming 
surety  on  the  bonds  above  mentioned,  hot  for  ungentlemanly 
conduct  in  the  presence  of  the  society.  What  ungentlemanly 
conduct?  The  ninth  by-law  requires  that  "specific  charges" 
be  set  forth  and  handed  to  the  accused  at  least  one  month 
before  the  society  takes  action  thereon.  What  specific  charges 
of  ungentlemanly  conduct  in  presence  of  the  society  were  ever 
handed  to  Dr.  Waring?  What  did  he  say  or  do  in  presence 
of  the  society  to  forfeit  his  position  as  a  gentleman?'  The 
record  is  silent.  That  silence  is  significant.  That  which  is 
material  and  is  not  averred  by  the  society  in  their  answer  is 
presumed  not  to  exist  No  ungentlemanly  conduct  in  presence 
of  the  society  is  set  forth  in  their  response,  and  this  court  must 
presume  none  existed. 

Dr.  Waring  was  convicted  of  the  charges  first  mentioned,  in 
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reference  to  the  suretyship,  and  brought  formally  before  the 
society  and  censured.  To  this  illegal  and  unauthorized  pro- 
ceeding he  submitted.  But  not  satisfied  with  this,  at  the  next 
meeting  of  the  society  he  was  again  brought  up,  and  his  resig- 
nation demanded,  and  he  was  given  till  the  succeeding  meet- 
ing to  comply  with  the  imperious  and  unauthorized  demand. 
This  he  declined  to  do.  And  a  preamble  and  resolutions  were 
then  passed  setting  a  future  day  when  the  society  would  vote 
on  his  expulsion  for  refusing  to  resign,  and  for  discourteous 
behavior  towards  the  society  at  two  former  meetings.  In  what 
the  discourteous  behavior  consisted  we  are  not  informed  by 
the  record.  In  the  mean  time,  however,  the  gracious  privil^e 
of  avoiding  expulsion  by  resignation  was  still  held  out  to 
Dr.  Waring.  When  the  time  came  for  the  much-cherished 
object,  by  the  infliction  of  the  extreme  penalty  of  expulsion. 
Dr.  Waring  was  at  home,  sick,  and  unable  to  attend;  but  he 
wrote  the  society,  disclaiming  all  intentional  discourtesy  to  it 
or  its  members;  and  protested  against  the  irregularity  and 
illegality  of  the  course  resolved  upon,  as  set  forth  in  said 
preamble  and  resolutions.  But  all  to  no  effect.  His  expul- 
sion was  predetermined,  and  that  determination  was  executed. 
A  more  illegal  or  unjustifiable  proceeding  has  seldom  been 
brought  before  a  court. 

After  argument  had,  and  a  thorough  examination  of  this 
case,  it  is  the  unanimous  judgment  of  this  court  that  the  judg- 
ment of  the  court  below  be  reversed,  and  the  judge  of  the 
superior  courts  of  said  county  is  hereby  instructed  and  ordered 
to  grant  a  peremptory  mandamusy  commanding  and  compelling 
the  said  Georgia  Medical  Society  to  restore  the  said  Dr.  James 
J.  Waring  to  all  his  rights  and  privileges  as  a  corporator  m 
said  society. 

Bt-lawb  Whioh  Fuvatb  Cobpokationb  mat  Adopt:  See  Saifrt  ▼.  LoMh- 
viHe  etc.  AstoekUkm,  95  Am.  Dec.  613»  and  note  ocmBidering  the  sabjeot;  JiTo- 
Uonal  M,  F,  Im,  Co,  ▼.  Twmans,  86  Id.  610. 

PowEB  OF  Corporations  and  UNnfooRPORATXD  AsaooiAXiONS  to  Expn 
Members:  See  note  to  Hiaa  ▼.  BarUett,  63  Am.  Deo.  773;  note  to  AugUn  v. 
Searing,  69  Id.  677;  Society  tie.  ▼.  Commontoealth  tx  rel  Meyer,  91  Id.  139. 

Mandamus  is  Proper  Rkmedt  to  Bbstorb  Maij^fit  ov  CoRPOBATioir  oi 
Uninoorporated  Association  Wronofullt  Exfxukkdi  Note  to  Dane  y. 
Z>er6y,  89  Am.  Dec.  736;  Sodeiy  etc,  y.  OommtmweaUh  eas  rd.  Meyer,  91  Id.  139. 
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SooYiL  V.  Eelsey. 

[40  iLLTiroUto  8441 

RiOBT  TO  BxsoMmos  Monet  ajtsr  Cokybtanob  bt  Pvbohasbb  at  Tab 
Salb.  — A  purchaser  at  a  tax  sale  acquires  an  equitable  interest  in  the 
lands  sold;  and  if  they  are  conveyed  by  him  before  the  time  for  redemp- 
tion expires,  his  grantee  acquires  such  equitable  interest,  and  a  right  to 
the  redemption  money,  if  the  lands  are  redeemed,  as  completely  between 
the  parties  as  by  an  assignment  of  the  certificate  of  purchase. 

Samb.  — But  it  Purghasxb  should  Conybt  Such  Prbioses  to  Onb  Pbb- 
80N,  and  assign  the  certificate  to  another,  both  being  innocent  purchasers, 
the  holder  of  the  certificate  might,  with  some  reason,  insist  on  a  superior 
right  to  the  redemption  money. 

Undbb  Iowa  Act  of  1861,  Marribd  Woman  cannot  Convbt  hbb  Rbal 
Ebtatb  unless  her  husband  joins  in  the  deed. 

Fbofbb  Paetibs  Plaintiff  to  Suit  fob  Rbdbmftion  Monet  whbrb 
Grantee  Acquired  No  Titlb.  — Where  E.,  a  purchaser  at  a  tax  sale, 
conveyed  the  lands  to  0.,  a  married  woman,  who,  without  her  husband 
joiiung  in  the  deed,  conveyed  them  to  S.,  and  the  premises  were  re- 
deemed, the  redemption  money  being  paid  to  K.,  it  was  held  that  S. 
took  nothing  by  such  conveyance,  and  that  a  suit  to  recover  the  redemp- 
tion money  from  K.  should  have  been  brought  by  0.  and  her  husband. 

Writ  of  error.  This  was  an  action  of  dssumpsity  brought 
by  the  plaintiff  in  error  against  the  defendant  in  error.  Judg« 
ment  for  costs  was  rendered  against  the  plaintiff.  The  facts 
are  stated  in  the  opinion. 

Lifman  Lacy,  for  the  plaintiff  in  error. 

8.  L,  Richmond^  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  In  this  case,  Eelsey,  having 
bought  a  piece  of  land  at  a  tax  sale,  sold  and  conveyed  it  to 
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Mrs.  Connell,  a  married  woman,  who  conveyed  it  to  the  plain- 
tiff, Scovil,  her  hueband  not  joining  in  the  deed.  After  these 
conveyances  were  made,  the  land  was  redeemed,  and  Eelsey 
received  the  redemption  money  from  the  county  clerk,  and 
refuses  to  pay  it  over  to  the  plaintiff.  He  did  not  assign  the 
certificate  of  purchase,  and  it  does  not  appear  in  the  record 
what  has  become  of  it,  but  as  he  drew  the  redemption  money, 
it  is  to  be  presimied  he  then  presented  and  surrendered  it 
He  now  contends  through  his  counsel  that  the  right  to 
the  redemption  money  attaches  to  the  certificate,  and  can 
be  transferred  only  by  its  assignment,  and  that  his  deed 
conveyed  only  his  contingent  interest  in  the  land.  The  dis- 
tinction is  not  well  founded.  The  purchaser  at  a  tax  sale, 
legally  held  and  conducted,  acquires  an  equitable  interest  in 
the  land,  which  during  the  two  years  is  represented  by  the 
right  to  the  redemption  money  if  paid,  and  a  conveyance  of 
the  land  will  pass  this  equitable  interest  and  the  right  to  the 
money  as  completely  as  between  the  parties  as  an  assignment 
of  the  certificate.  If  a  deed  were  made  to  one  person,  and  the 
certificate  assigned  to  another,  both  innooent  purchasers,  the 
holder  of  the  certificate  may,  with  some  reason,  insist  on  a 
superior  right  to  the  redemption  money.  But  as  against  the 
grantor,  we  entertain  no  doubt  of  the  superior  right  of  his 
grantee. 

The  only  other  question  is  the  admissibility  of  the  deed  of 
Mrs.  Connell  to  plaintiff.  We  have  decided  in  the  ease  of 
Cole  V.  Van  Riper,  44  111.  58,  that  the  law  of  1861  does  not 
enable  a  married  woman  to  convey  her  real  estate  without 
joinder  by  her  husband  in  the  deed.  The  deed  to  Mra.  Con- 
nell gave  her  an  equitable  interest  in  the  land,  which  entiUed 
her  to  the  redemption  money  when  paid  as  against  her  gran- 
tor; but  her  deed  did  not  pass  that  equitable  interest  to  the 
plaintiff,  and  as  a  consequence,  did  not  pass  the  right  to  the 
redemption  money.  The  suit  should,  have  been  brought  by 
Mrs.  Connell  and  her  husband.  The  circuit  court  comtnitted 
no  error  in  excluding  this  deed,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

PuitCHASSB  AT  TaX  SaLI  ACQVXBIB  LlQAL  TtOM  TO  LaHO^  SOBJaOt  «0 

RsDEMFnoN  by  the  owner,  or  some  one  lumng  an  oppodng  inlateel  tiMnu: 
BpiMiftan  y.  BookwaUer,  74  Am.  I>ea  279. 

Ama  Salx  oh  BxwxrnoN,  Pubchaseb  mat,  vmaoL  Bokm  Goomt- 
STAVOis,  BscxiVB  RiDUCPTioii  MoxxT:  See  note  to  Stom  ▼.  Gmdiaerp  71 
Am.  Dec.  271. 
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Mai»tp>  WimAJKe4Qrv€rt  Auxw  kie  Bbal  Bbtah  vuSLsm  hn  hmbiiid 
Joms  inHk  her  in  Ijie  d^ed:  SeoU  ▼.  PurceU,  S9  Am.  Dm.  408;  FmneU  ▼. 
Co$kMm,4»  Id.  448;  MorHtmr.  fTibom  73 Id.  (M.  And  Imt dsMl mufe b« 
<—aitod  in  the  ten  prvMEilMd  bgr  itetate  in  OKbr  to  iaerm^  kflv«MM  8m 
4»q«f  W  Morritm  ▼.  IFtZiqn,  73  14.  G99L  Compwo,  goi^andly,  iMto  to  Kkrh 
ptOrkkT.  Acfard,  76 Id.  a«7,  400;  B^f^Y.  Ooa^  84Id.  150. 

Th«  mmoiFAIi  CU8S  W43  onsD  in  OgkAiif  Coal  Ch.  ▼.  Pofos  79  EL  166^ 
to  t]|o  point  that  a  wif o  oumot  ^Uenato  her  proportj»  ozco|yt  by  Jokiiog  hor 
Iwihind  in  Hio  odoeotton  of  a  deed  for  th&t  pnpoie^  MdoMnrlodged  in  due 
farm  of  law. 


Connor  u  Bsbet. 

[46  iLUiroie.  870.] 

Htobaxd  d  Lubli  lOB  BsBiB  OF  Wm  OoHTRAonD  BKPQBa  Kabbuo^ 
aotwithituiding  the  fiust  that  the  marriage  took  plaoe  after  the  aot  ol 
1861,  which  was  paased  to  protect  the  eeparate  property  of  manied 


Wbit  of  eonor.    The  faobs  are  stated  in  the  opinion. 

Stuart^  Edwards^  and  Brcwn^  and  McClemand^  BroadtoeU^ 
and  Springer,  for  the  plaintiffs  in  error. 

Palmer  and  Hay,  and  Hemdon  and  Zane,  fiir  the  defendants 
in  error. 

By  Court,  Lawbbncb,  J.  The  only  question  presented  by 
this  record  is,  whether  the  husband  is  Uable  for  the  debts  of 
the  wife  contracted  before  coverture,  the  marriage  having  taken 
place  since  the  passage  of  the  law  of  1861,  for  the  protection 
of  married  women  in  their  separate  property.  It  is  contended 
for  the  appellants,  with  a  good  deal  of  plausibility,  that  as 
that  act  secures  to  a  married  woman  the  separate  control  and 
enjoyment  of  her  property,  the  reason  of  the  common-law  rule 
imposing  liability  upon  the  husband,  and  with  the  reason,  the 
rule  itself  must  be  considered  as  having  ceased.  But  we  are 
not  prepared  to  say  the  reason  has  so  far  ceased  as  to  justify 
us  in  overturning,  by  judicial  construction^  a  rule  so  firmly 
established  in  our  law.  All  that  can  be  truly  said  is,  that  the 
act  of  1861  has,  in  part,  abolished  the  grounds  upon  which 
the  courts  and  text-writers  have  placed  the  liability  of  the  hus- 
band, but  it  has  not  wholly  done  sa  That  liability  rests  not 
merely  upon  the  &et  that^  by  the  eommim  law,  the  husband 
becomes,  upon  marriage,  the  owner  of  his  wife's  personal  prop- 
erty, when  reduced  to  possessiouj  and  of  a  life  estate  in  her 
realty,  but  al$o  upon  the  gnrand  that  he  is  entitled  to  the  en* 

Ax.  naa  Vob  XCV-49 
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tire  proceeds  of  her  time,  industry,  and  skilL  As  a  means  of 
paying  her  debts,  it  can  hardly  be  said  that  her  earnings  are 
of  less  consequence  than  her  aocomulated  property.  In  most 
cases  in  this  country  they  would  be  of  fSeir  greater.  Yet  this 
court  has  held,  in  Bear  v.  HaySj  36  111.  280,  and  in  scTeral 
subsequent  cases,  that,  notwithstanding  the  act  of  1861,  the 
husband  is  still  entitled  to  the  wifd's  earnings.  So  it  has  held 
in  Cole  v.  Van  Riper^  44  Id.  58,  that  he  still  has  a  qualified 
tenancy,  by  the  curtesy,  in  her  lands.  With  these  legal  inci- 
dents of  marriage  still  existing,  we  cannot  say  the  legislature 
intended  by  the  act  of  1861  to  relieve  the  husband  firom  the 
obligation  to  pay  his  wife's  debts  imposed  upon  him  by  the 
existing  law. 
Judgment  affirmed. 

SeFABATE    PfiOPEBTT    OW  WiFB  IS    IdABLX  lOR    HKB  DSBIB  CoimUOnBD 

BEioRX  CovEBTUBB:  CoHahan  V.  PaUermm,  51  Am.  Dec  712;  note  717. 

The  FBiiToiPAL  OABB  WAS  APPBOVED  and  applied  in  MeMurtry  y.  HVbtter, 
48  HL  123,  124.  The  common-Utw  liability  of  the  husband  for  the  debts  ol 
the  wife  contracted  before  marriage  was  held  in  Illinois  to  rest  not  only  npon 
the  fact  that  he,  npon  marriage,  became  the  owner  of  her  personalty,  when 
reduced  to  possession,  and  of  a  life  estate,  in  her  realty,  but  npon  the  fact 
that  he  was  entitled  to  her  labor,  skill,  and  earnings  after  the  maniage,  and 
ahoald  therefore  pay  her  debts  contraoted  before  their  marriage:  Id.;  JldrtMi 
y.  Bobmm,  05  Id.  138.  But  the  statute  of  1869  took  from  the  hnabaad  aU 
control  oyer  the  earnings  of  his  wife,  and  thus  swept  away  the  last  yestige  of 
the  reasons  upon  which  the  oonunon*law  role  rested,  and  the  rale 
ceased  Hawarth  r.  Wofrnmr,  68  Id.  49 


Pboplb  fob  Usb  of  Gbeog  V.  Palheb. 

[46  ILUKOIB,  898w] 
How  TO  LeVT   EjLBCUTlOIf  WHERE    DEFENDANT   IS    PbESENT  —  WAiyER  OF 

Defendant's  Claim  of  Exemption.  •— A  sheri£f,  whenever  practicable, 
should,  before  he  levies  an  execution,  notify  the  defendant  of  hij  having 
such  execution  in  his  hands;  and  the  defendant  upon  such  notice  must, 
if  he  claims  the  benefit  of  the  statute  exempting  from  execution  hi3  per- 
sonal property  and  the  land  on  which  he  resides  until  the  rest  of  his 
property  in  the  county  is  exhausted,  furnish  the  officer  with  a  descrip- 
tion of  his  other  property  liable  to  sale  on  execution,  or  he  will  be  cou- 
sidered  to  have  waived  his  rights  under  that  statute. 
Bftbct  of  Defendant's  Failuex  to  Exercise  Rioht  of  Selection.  — 
Upon  defendant's  doing  notified  by  the  sheriff*  that  the  latter  has  an  exe- 
cution in  his  hands  to  levy,  the  former  has  a  right  to  select  such  prop- 
erty as  he  desires  to  retain  under  the  statute,  surrendering  to  the  <^oer 
aU  his  other  property  not  thus  selected  or  specifically  exempt,  for  the 
•alisfaotioii  of  the  ezeoation;  and  if  the  defendant  ao  neglects  or 
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foMs  to  iDAke  ft  Mleotion  of  property,  the  officer  may  proceed  to  lery 
ttpon  any  of  hie  property  not  specifically  exempt,  aod  sell  it,  regardleee 
of  any  daim  the  def endaat  may  saheeqaenily  eet  up  to  each  property  ae 
haying  been  lelected  by  him. 

Sow  TO  LXTT   EziOUnON.  WHKBS   DeTENDANT   18  AbOERT— DEFEZrOANT'B 

BiGBT  TO  Selxot  ajtkb  Lsvt.  — Where  the  defendant  is  absent  from 
the  county  wliile  the  iheriff  has  an  execution  in  his  hands  for  service, 
aod  cannot  therefore  be  notified,  it  is  the  sheriff's  duty  to  make  a  levy 
on  all  of  defendant's  property  not  specifically  exempt,  and  the  defendant 
may  thereafter  make  his  selection  of  the  very  property  levied  on  pre- 
elsdy  as  he  might  have  done  before  the  levy,  provided  it  was  such  in 
quality  and  value  as  he  might  have  selected  before  the  levy.  But  in 
such  case,  the  defendant  should  surrender,  or  offiBr  to  surrender,  an 
amount  of  other  property  sufficient  to  satisfy  the  execution;  and  ne- 
glecting to  do  this,  the  officer  may  proceed  with  the  sale,  if  tiie  aggre- 
gate value  of  the  property  levied  on  and  afterwards  selected,  and  that 
•till  retained  by  the  defendant  and  not  specifically  exempt  from  execu- 
tion, exceeds  sixty  dollars.  If  it  does  not  exceed  this  amount,  the  officer 
will  be  liable  to  the^Mualty  of  the  statute  if  he  sells  such  property. 

fiHBBinr's    LlABIUTT    FOB    FaILITRS  TO  LeVT  ExXOUTION — DiLIGSNCB  Rl- 

QUIEED.  —  The  law  requires  at  least  reasonable  diligence  of  a  sheriff  in 
levying  an  execution;  and  where  he  receives  the  writ  from  a  foreign  county 
against  a  party  defendant  residing  in  his  county,  who  is  in  possession  of 
land  of  sufficient  value,  in  excess  of  the  encumbrances  upon  it,  to  make 
the  debt,  he  is  guilty  of  negligence  if  he  fails  to  make  a  levy  upon  the 
land  and  to  file  a  certificate  of  the  same  in  the  recorder's  office  of  his 
county,  thoQgh  the  execution  pUintiff  has  not  furnished  him  with  any 
funds  to  pay  the  fees  for  filing  and  recording  the  certificate  of  levy. 
The  sheriff's  duty  is  to  levy  on  the  land  and  make  his  certificate  to  the 
derk.  This  will  exonerate  him,  and  the  question  of  fees  ia  between 
the  clerk  and  execution  plaintiff.  An  omission  to  make  the  levy,  and 
to  make  and  file  the  certificate  thereof,  will  deprive  the  execution  pl^m- 
tiff  of  his  lien  on  the  land. 

FjCr  THAT    ShXBITF    is    InFOBMED    that    PeBSONAL    PB0FXBT7   FOUKD  Ht 

I>efbndant'8  Possession  is  not  the  property  of  the  defendant^  will  not 
exempt  him  from  liability  for  not  levying  an  execution  upon  it,  if  it 
afterwards  appears  that  the  property  at  the  time  was  the  property  of  the 
defendant. 

Failure  to  Levy  Execution,  how  Justified —Bubden  of  Pboof.  —If  a 
sheriff  fails  to  make  a  levy  on  the  personal  property  in  the  possession 
of  the  defendant,  he  can  only  discharge  himself  from  liability  by  show- 
ing that  the  property  was  not  subject  to  levy,  and  the  onus  probandi  is 
upon  the  officer. 

liEASUBE  OF  Damages  against  Shsbiff  for  Failube  to  Levy  Ezboutiox 
is  the  actual  damages  sustained  by  the  execution  plainti£^  and  such  dam* 
ages  may  be^recovered  by  an  action  on  the  aheriff's  official  bond. 

Appeal.    The  facts  are  stated  in  the  opinion. 

MorrUon  and  EpUvy  for  the  appellants. 

J.  J.  Ketehum  and  Henry  E.  Durnmer^  for  the  appellees. 
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Bf  Goori,  ITw  miw,  0.  J.  ThiB  was  ma  aetktt  of  debt^  oom- 
monqed  in  the  eimnt  ocmrt  of  M  orga<i  Gountj  by  tha  people 
of  the  state  of  Illinois  againet  Smitii  H.  Palmer,  as  sheriff  of 
Morgap  CouDiy,  and  John  H.  Carver  and  Samuel  Rhea,  his 
fluetias  en  his  <^Kcaal  bond. 

The  ehairge  in  Ae  decfaurstion  is,  tiiat  a  eertain  exeention 
in  fkTor  of  Chregg  and  Hnghes,  as  partners,  and  i^ainst  Wil- 
liam  D.  Powell  and  Samuel  T.  Crawley,  issued  out  of  the 
cledc's  oflBce  of  the  cdxcuit  court  of  Cook  County  on  the  26th 
of  Jonuory,  1866,  came  duly  to  the  hands  of  Palmer,  as  sheriff 
of  Morgan  County,  to  be  executed,  on  the  eighth  day  of  Febru- 
ary, 1866,  and  that  Crawley,  at  that  time,  was  h'ving  in  Mor- 
gan County,  and  continued  to  reside  there  during  the  lifetime 
of  the  ezecntioQ,  haiving  property  liable  to  levy  and  sale  suffi- 
cient to  satisfy  the  exectrtion;  but  that  Palmer  neglected  to 
levy  the  fi.  /a.,  but  held  it  till  April  28,  1866,  at  which  time 
he  fiEilBely  returned  it,  ''no  property  found."  The  second 
breach  is,  afbtf  stating  that  Powell  was  insolvent,  and  did  not 
reside  in  Morgan  Comity,  that  Crawley  was  a  resident  tiiereofl 
and  for  thirty  days  from  the  date  of  the  delivery  of  the  jS./a. 
up  to  March  12,  1866,  was  in  possession  of  207  acres  of  land, 
more  or  less,  in  Morgan  County,  Mable  to  levy  and  sale  under 
the  JS.  fa.y  of  sufficient  value  to  pay  the  judgment,  interest,  and 
costs,  had  the  same  been  exposed  to  sale;  that  it  was  the  duty 
of  Palmer  to  levy,  and  file  certificate  of  levy,  and  thereby 
secure  a  lien  on  the  land;  that  he  failed  so  to  do,  having  rea- 
sonable opportunity  to  make  such  levy  from  February  8  to 
March  12,  1866,  on  which  last-named  day  Crawley  conveyed 
the  land  by  deed,  which  was  duly  recorded,  by  which  ne^ect 
the  plaintiffs  lost  their  debt. 

The  third  and  fourth  breaches  are  substantially  the  same. 

The  defendant  Palmer  presented  his  defense  in  eight  qpo- 
oial  pleas;  but  the  issue  was  narrowed  down  to  the  inquiiy, 
Had  Crawley  property  in  Morgan  County,  real  or  peraonali 
subject  to  levy  and  sale?  and  was  the  sheriff  guilty  of  negli- 
gODoe? 

That  Crawley  had  both  real  and  personal  estate  subject  to 
levy  is  well  proved.  Though  his  land  may  have  been  encum- 
bered  by  a  prior  mortgage,  his  equity  of  redemption  was  sub- 
ject to  levy  and  sale,  and  nothing  is  shown  to  prevent  a  levy. 

The  tract  contained  160  acres  of  land,  and  the  *^  forty^'  on 
which  the  improvements  were  were  worth  one  hundred  dol« 
lars  piT  oora,  Crawley  himsdf  valuing  the  whdo  traot  at 
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eigfatj  dollars  per  acre  during  the  spring  of  1866.  Theie 
flien  on  the  'bam  ten  or  twelve  horses,  worth  one  hundred 
dollars  eachy  some  cattle  and  com,  and  a  carriage.  The  form 
was  fhree  miles  from  Jacksonville.  Another  witness  asM  ho 
had  six  or  eight  head  of  horses,  or  more,  some  cows  and  young 
cattle;  horses  were  used  by  Crawley's  family  worth  one  hun- 
dred dollars  per  head.  The  defendant  saw,  himself,  Bv^  or 
fliz  horses  on  the  farm,  two  of  which  were  said  to  be  claimed 
by  a  man  working  on  the  place.  The  testimony  shows  a  large 
amount  of  personal  property,  prima  facie  subject  to  the  ezecu- 
tion,  and  it  does  not  appear  the  necessary  effort  was  made  by 
the  sheriff  to  levy  upon  any  portion  of  it 

The  law  is  plain  on  this  subject.  The  first  section  of  the 
act  respecting  judgments  and  executions  (R.  S.,  c.  67,  p.  300) 
provides  that  all  and  singular  the  goods  and  chattels,  lands, 
and  tenements,  and  real  estate  of  every  person  against  whom 
any  judgment  has  been  obtained  in  any  court  of  record,  etc., 
shall  be  liable  to  be  sold  upon  execution  to  be  issued  upon 
such  judgment,  etc.;  other  sections  (92,  83)  of  the  statute 
specify  the  articles  of  personal  property  exempt  from  execu- 
tion. In  view  of  this  principle  of  exemption,  this  court  held 
in  Cook  V.  Scott,  1  Gilm.  833,  as  a  general  rule,  that  it  was  the 
duty  of  the  officer  having  an  execution  in  his  hands,  before  he 
proceeds  to  take  or  seize  any  of  the  personal  property  of  the 
defendant  in  the  execution,  by  a  levy  thereon,  to  notify  such 
defendant,  if  practicable,  of  his  having  such  execution  in  his 
hands,  and  on  so  doing,  the  right  arises  to  such  defendant  to 
select  such  property  as  he  desires  to  retain  under  the  statute, 
surrendering  to  the  officer  all  his  other  property  not  thus 
selected  or  specifically  exempt  for  the  satisfaction  of  the  exe- 
cution. 

It  was  also  there  held,  if  a  defendant,  after  notice  from  the 
officer,  neglects  or  refuses  to  make  a  selection  of  property,  the^ 
officer  may  proceed  to  levy  upon  any  of  his  property  not  spe- 
cifically exempt,  and  sell  it  regardless  of  any  claim  the  de* 
fendant  may  subsequently  set  up  to  such  property  as  having 
been  selected  by  him. 

In  this  case,  the  defendant  Crawley  was  absent  from  the 
county  while  the  sheriff  had  the  execution,  and  could  not, 
therefore,  be  notified.  In  such  case,  it  was  clearly  the  duty 
of  the  sheriff  to  make  a  levy  on  all  property  not  specifically 
exempt,  and  thereafter  the  defendant  might  make  his  selec- 
tion of  the  very  properfy  levied  on,  precisely  as  he  might  hav« 
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done  before  the  levy,  provided  it  was  such  in  quality  and 
▼alue  as  he  might  have  selected  before  the  jury.  In  aoch 
case,  however,  the  defendant  should,  on  notifying  the  offioert 
surrender  or  offer  to  surrender  an  amount  of  other  property 
sufficient  to  satisfy  the  execution,  and  neglecting  this,  the 
officer  might  proceed  with  the  sale,  unless  the  aggr^ate  of 
the  property  levied  on,  and  afterwurd  selected,  and  that  re- 
tained by  the  defendant  and  not  specificallv  exempt  firom 
execution,  did  not  exceed  the  value  exempted:  Cook  ▼.  Scoti, 
1  Oilm.  342,  343. 

In  Bingham  v.  Marcyj  16  111.  290,  the  same  doctrine  was 
held  that  a  sheriff,  whenever  practicable,  should,  before  he 
levies  an  execution,  notify  the  defendant,  and  the  other  defend- 
ant, upon  such  notice,  if  he  claims  the  benefit  of  the  statute 
which  exempts  his  personal  property  fix>m  sale,  must  furnish 
the  officer  with  a  description  of  his  other  property  liable  to 
sale  on  execution,  or  he  will  be  considered  to  have  waived  bis 
rights  under  the  statute. 

To  the  same  effect  is  the  case  of  MeCluMhey  v.  MeNedy^  S 
Gilm.  578.  Here  is  shown  a  total  disregard  of  the  statute, 
and  an  inexcusable  neglect  of  duty,  for  the  consequences  of 
which  the  sheriff  is  reBponsible.  It  is  a  safe  rule  to  hold  that 
a  sheriff  failing  to  levy  on  personal  property  in  the  possessioa 
of  the  defendant  can  only  discharge  himself  fix>m  liability  by 
showing  the  property  was  not  subject  to  levy.  The  oiutf  is 
upon  the  officer. 

The  sheriff  also  neglected  to  levy  upon  the  defendant's  land, 
worth,  at  the  time  he  held  the  execution,  at  least  ten  thou- 
sand  dollars,  and  though  encumbered  by  a  mortgage  of  less 
than  three  thousand  dollars,  was  amply  sufficient  to  satisfy 
the  execution,  with  a  large  overplus. 

The  judgment  against  Crawley  was  obtained  in  a  foreign 
county,  and  could  only  be  made  a  lien  by  the  levy  of  the  exe- 
cution which  issued  upon  it,  and  filing,  by  the  sheriflT,  a  cer- 
tificate of  such  levy  in  the  recorder's  office  of  the  county  where 
the  land  was  situated:  R.  S.,  p.  305,  c.  57,  sec.  25.  By  omit- 
ting to  make  this  levy,  and  making  and  filing  the  certificate 
thereof,  the  plaintiff  in  the  execution  lost  his  lien  on  the  land. 

The  excuse  for  this  neglect  by  the  sheriff  is,  that  the  plain- 
tiff in  the  execution  had  not  furnished  any  funds  to  pay  the 
fees  for  filing  and  recording  the  certificate  of  levy.  This 
excuse  is  wholly  insufficient  to  relieve  the  sheriff  from  his 
responsibility  in  failing  to  levy,  and  making  and  presenting 
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his  certificate  thereof  to  the  clerk  to  be  filed.  It  waa  his  duly 
to  make  a  levy  on  the  land,  and  present  the  certificate  to  be 
filed  of  record  with  the  clerk  of  the  circuit  court,  and  if  the 
clerk  failed  to  record  it,  by  reason  that  his  fees  were  not  paid, 
the  sherifi*  had  discharged  his  duty  by  presenting  the  certifr- 
cate  for  record.  The  sheriff  should  have  levied  on  the  land  at 
all  hazards,  and  have  made  a  certificate  thereof;  which,  if  on 
being  presented  to  the  clerk,  he  refused  to  record,  the  sheriff 
would  be  exonerated.  He  should  have  presented  the  certifi- 
cate of  levy  to  the  clerk,  for  the  clerk  might,  for  aught  the 
sheriff  could  know,  have  had  funds  of  the  plaintiff  in  his 
hands  to  discharge  the  costs  of  filing  and  recording.  There 
appears  to  be  no  excuse  for  failing  to  levy  and  to  present  the 
certificate  of  levy.  He  did  none  of  the  acts  required  of  him 
by  the  statute,  and  he  must  suffer  the  consequences  of  his 
neglect. 

These  consequences  are,  such  damages  as  the  plaintiffs  may 
show  they  have  sustained,  to  be  recovered  by  action  on  his 
official  bond. 

For  the  reasons  given,  the  court  should  have  given  for  the 
plaintiffs  the  eighth  instruction  asked  by  them,  and  for  refus- 
ing the  same,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  not  inconsistent  with  this 
opinion. 

Judgment  reversed 

DnjoxNOB  RiQunuBD  of  SHXBmr  nr  MAxnro  Lxvr  of  Warn:  See  notes 
to  ffargraoer.  Penrod,  12  Am.  Deo.  203;  MeDtmaldr,  KtOaaih  14IcL  46IK. 

Waiveb  of  PBivnooB  OF  Clahono  AasBauca  as  Exucft  bt  Fau^ubs  ts 
Claim  Them  whxn  Lbvibd  upon:  See  note  to  Wood$  y.  Ke^,  02  Am.  Dea 
768;  Bowman  ▼.  SfnUey^  72  Id.  738. 

Tub  fob  Dkbtor  to  Elect  or  Dbmavd  Exempt  Pbopxbtt:  Bcwmam  v. 
SmO/ey,  72  Am.  Deo.  738;  Lynd  ▼.  Piekei,  82  Id.  70. 

Thb  PRnroiPAL  oasb  was  crrED  in  Wright  ▼.  Deffoet  86  HL  402;  to  the  poioA 
that  where  a  defendant  in  exeontion  is  notified  by  the  officer  that  he  holds 
the  same,  and  that  he  wiU  at  a  certain  time  and  pUce  levy  the  same  npoa 
property,  and  such  defendant  neglects  and  fails  by  the  time  named  to  msks 
his  selection  under  the  statute  exempting  sixty  dollars'  worth  of  proper^ 
suitable,  etc,  he  wiU  lose  his  right  to  make  a  selection  on  a  day  subsequent 
to  the  levy,  and  the  officer  levying  upon  property  not  spedfiosJly  exempt  will 
not  be  liable  for  selling  the  same,  regardless  of  any  subsequent  selection  by 
the  debtor.    For  other  citations  of  principsl  case,  see  note  ir{fr€L 

DnjomoB  and  Celbritt  Rbquibbd  of  Sheriffs  in  Servimo  Exbodtiobb 

AVD  OtHXB  PBOGBaS,  AKD  THEIR  LlABIUTT  FOR  LoSS  RESITLTINa  FROM  WaBT 

OF  8uoB  DUiIOBNOB.  — The  object  of  the  plaintiff  in  putting  his  writ  inta 
the  hands  of  a  sheriff  or  oonstahlo  is,  that  property  of  the  defendant  may  be 
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Miaedaftd  ImU  to  satniythe  ezig«MiM6f  tlwwTit  Tbt  dolj  ol  the  oO- 
oer»  indepmteit  of  all  iutnietioiM,  is  to  proeood  to  noke  iliis  oeiiiire;  and 
the  officer  should  not  wait  until  tho  tetom  day  boforo  he  loms,  for  the  de- 
fendant may  remoYe  hia  goods  from  the  ooonty,  or  sell  them  to  a  honafdt 
purchaser  without  notice  of  the  ezecntiony  or  they  may  be  saiasd  npon  an 
ezeoDtion  or  attachment  issning  oat  of  a  court  not  of  record.  Besides^  it  is 
the  sheriff's  dnty  to  make  retom  of  the  execution  and  pay  over  tlia  amonal 
dne  thereon  by  the  return  day.  He  sbonld,  tfaeref ors^  levy  at  the  esriiest 
day  in  order  to  obtain  the  fmits  of  the  ezecntion.  Some  of  the  cases  bold 
that  he  mnst  use  *'  diligence  "  in  the  service  of  process,  or  search  of  property 
on  which  to  levy  attachment  or  exeention:  ffutUer  ▼.  PhOBpSf  56  Ga.  6M; 
Wahejield  y.  Jfooi^  66  Id.  268;  Hemy  y.  CommomoeaUh,  107  Fa.  St  361; 
others  that  he  most  nse  "due  diligence  ":  HaUeU  y.  Lm,  3  Ala.  28;  Aminm^ 
y.  Keept  38  Id.  316;  HarrUv.  Mur/ree,  54  Id.  161;  Fhtmgan  y.  Jarma,  8U.  GL 
Q.  B.  210;  others  that  he  mnst  nse  "reasonable  diligence":  Palmar x.  Oat" 
lup^  16  Conn.  655;  State  v.  Porter,  1  Harr.  (Del.)  128;  Omimoiiiwalft  y.  QiO^ 
14  B.  Mon.  20;  Hviddnge  v.  RuOoan,  6  U.  C.  C.  P.  452;  Pkker  y.  Oonfem  8 
Mo.  386;  State  y.  Omph^,  49  Id.  71;  BaU  y.  Badger,  6  N.  H.  405;  StaU  v. 
Lektnd,  82  Mo.  260;  i^oroe  y.  Gardner,  43  N.  J.  L.  417;  StrotU  y.  Pennell,  74 
Me.  260;  Sbnore  y.  ffiO,  46  Wis.  618;  S.  C,  I  N.  W.  Rep.  235;  Bamee  y. 
Thompson,  2  Swan,  313;  SneU  v.  State,  2  Id.  343;  WkUneg  y.  BnUerfiM,  13 
GsL  336;  note  to  Hargrofoe  y.  Penrod,  12  Am.  Dec.  208;  note  to  JIfeDomaid  y. 
Neilaon,  14  Id.  457;  and  one  case  in  Tennessee  goes  so  far  as  to  hold  that  he 
mnst  exercise  "actiye  diligence'*:  Harwell  v.  Wor^am,  2  Hnmpb.  524^  — 
<'a  diligence  exceeding  that  which  a  man  employs  in  his  own  a&irs."  Bat 
in  Ireland  this  doctrine  is  prononnced  too  strong,  and  it  is  there  held  tiiat  a 
sheri^  who  has  exercised  reasonable  diligence  in  the  execution  of  a  writ^  is 
not  Uable  to  an  action  because  he  did  not  nse  extraordinary  exertion  or  pro- 
vide against  an  unexpected  and  unforeseen  contingency:  Hodgson  y.  Lgndi, 
I.  R.  5  G.  L.  353.  In  Iowa  it  held  that  the  exerdse  of  such  skiU  and  dili- 
gence as  a  reasonable  man  would  exercise  in  the  performance  of  liko  duties 
under  the  same  circumstances  is  all  that  can  be  required  of  a  sheriff  in  levy- 
ing upon  properly  under  an  execution:  Cfrotbg  v.  Hvageiford,  59  Iowa,  712; 
S.  0.,  12  N.  W.  ttep.  582.  He  is  not  bound  to  the  utmost  possible  diligenoe 
to  any  one  litigant^  but  mnst  have  rsgard  for  the  interest  of  all  who  confide 
process  to  him  to  be  served.  He  is  not  to  neglect  all  his  other  dutiea  to  ef- 
fect the  service  of  a  particulsr  process:  Commonwealth  y.  Otil,  14  K  Man.  20l 
He  is  not  bound  to  start  on  the  instant  of  receiving  a  writ  to  execnto  it^  with- 
out regard  to  anything  else:  Whitneg  v.  BwUerfield,  13  Cat  336.  Aa  a  goi- 
eral  rule,  a  sheriff  who  has  an  execution  in  his  hands  has  until  the  return 
day  of  the  writ  within  which  to  execute  it;  but  there  may  be  reasons  why 
special  diligence  should  be  exerdsed  in  a  particular  case,  and  an  imm*»dists 
levy  made  in  order  to  make  the  process  available.  Where  delay  is  likely  to 
be  fraught  with  probable  danger,  the  officer  must  levy  within  a  reaaonabis 
time,  in  view  of  all  the  facts  and  circumstances  of  the  case:  State  y.  Ldamdt 
82  Mo.  260;  Twker  y.  Bradley,  15  Conn.  46;  Dayton  y.  Lyme,  31  Id.  S78L 
The  following  role  will  probably  cover  all  the  degrees  of  diligenoe  abore  hud 
down:  "In  cases  where  an  officer  is  called  upon  by  the  nature  of  the  nrvies 
to  be  performed  to  find  some  person  or  thing,  or  ascertain  some  fiust^  or  de- 
termine some  question,  upon  an  inquiry  and  investigation  to  be  inslitBtBd  by 
him  after  the  process  comes  into  his  himds,  he  is  required  to  uamiein  temm^ 
able  oare,  skUl,  and  cyiigenoe  in  the  performance  of  the  dn^»  bat  ha  liao* 
Sable  aa  an  insurer'*:  5<hNtf  ▼. />)Mief ^  74  Me.  280;  264 
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1.  t>fieet*9  Otmeral  Dmtit^^  Serwhi  l»  Ahtmee qf  JHtmHtrnM-—  AtMonfor 
Danmgm,  — TIm  duty  of  a  aheiiff  in  leryiag  exeeotion  is  to  idM  witiiont  de- 
lay ywpflrty  soffioieiit  to  ntisfy  the  debt  and  eoeti.  In  determining  what 
is  a  enflMHit  levy  for  that  pupoie,  he  ia  left  to  exeroiie  hie  own  judgmenti 
free  from  the  restraint  or  control  of  either  the  plaintiff  or  defendant;  and  he 
is  ItaUe  to  the  plaintifl^  on  the  one  hand,  if  he  fails  to  seize  what  a  reason- 
able,  prudent  man  wonld  regard  as  soffieient;  and  to  the  defendant,  on  the 
other  hand,  for  an  vnreasooable,  nnneoeasary  seisore.  He  moat  seise  the 
property  of  the  debtor,  if  he  knows,  or  can  by  reaaonahle  effort  ascertain, 
that  SDch  debtor  has  property  in  his  bailiwick  liable  to  seizure  on  ozecntion; 
and  if  none  is  found,  it  is  his  dn^  to  make  a  seasonable  return  of  that  fact 
on  the  writ,  in  hia  offidal  capacity,  as  a  reason  for  omitting  to  serve  the  pre- 
cept: XaMRWT.  &aie^  10  Ark.  28;  a  0.,  60  Adl  Dec.  238;  Slmorev,  HiU, 
46  Wis.  618;  8.  O.,  I  N.  W.  Rep.  236;  SUmUy.  Leland,  82  Ma  260;  Doug- 
lam  V.  Baher,  9  Id.  41;  Green  v.  Lowed,  3  Greenl.  873;  Hill  v.  PraU,  29  Yt. 
119;  Biaie  ▼.  Caee,  49  Mo.  129;  Waieon  ▼.  Watson^  9  Conn.  140;  State  ▼. 
Bemdp,  16  La.  Ann.  673;  MarekaUy,  Simpeon,  13  Id.  437;  WaUe  ▼.  DeUader' 
nmr,  16  Me.  144;  Tucker  r,  Bradley,  16  Ckmn.  46;  Dayton  t.  Lynea,  31  Id. 
578;  Bmiter  ▼.  PhUlipe,  66  Ga.  634;  Thompeon  y.  Morrie,  2  B.  Men.  36;  Com- 
monwealth  r.  Lightfool,  7  Id.  298;  Bellv.  Comnumwealth,  1  J.  J.  Marsh.  661; 
MeKhmey  v.  Cfraig,  4  Sneed,  677;  Wataon  y.  Bremuzn,  7  Jones  ft  a  81;  State 
T.  Roberta,  12  N.  J.  L.  114;  Kennedy  y.  Brenit,  6  Cranch,  187;  OarreU  y. 
HotnMm,  11  Smedes  ft  M.  219;  WingfieU  y.  CroAy,  6  Cold.  241;  ^01010  y. 
Brake,  4  Duer,  676;  lAimdaay  y.  ArmfiM,  3  Hawks,  648;  a  C,  14  Am.  Dec 
603;  FkieherY.  Bradley,  12  Vt  22;  a  C,  36  Am.  Dec  324.  In  using  rea- 
sonable endeayors  to  execute  process,  the  officer  should  inquire  for  the  de» 
fendant  at  his  home,  and  should  not  rely  upon  yague  inquiries  made  on  the 
street:  Hlnman  y.  Borden,  10  Wend.  367;  S.  C,  26  Am.  Dec  668.  Ho  has 
no  right  to  return  nuUa  bona  on  an  execution  without  making  an  effort  to  find 
property  at  the  residence  of  the  defendant  in  the  execution,  or  of  mn^lrmg 
any  demand  of  payment  or  inquiry  for  property:  Parka  v.  Alexander,  7  Ired. 
412.  He  must  act  on  his  own  responsibility  in  executing  process.  The  court 
will  not  direct  the  manner  of  executing  it:  Bourie  y.  Brahe,  4  Duer,  676.  He 
must  take  all  needful  and  lawful  means  to  enforce  it:  McDonald  y.  Neilaon, 
2  Cow.  139;  8.  C,  14  Am.  Dec  431.  He  is  bound  to  execute  process  in  the 
order  receiyed:  Bmat  y.  Pritehett,  6  Harr.  (DeL)  260;  and  mnst  mark  on  it  the 
true  day  on  which  it  comes  to  his  hands,  or  forfeit  the  statutory  penalty: 
Haihmoay  y.  Freeman,  7  Ired.  109.  An  officer  may  refuse  to  execute  ciril 
prooBSs  until  his  feee  are  paid  or  tendered;  but  if  he  accepts,  and  either  ex* 
prasaly  or  tacitly  assumes  to  execute  it  without  demanding  his  fees,  he  mnst 
do  so  as  promptly  and  faithfully  as  if  they  had  been  paid  in  adyance:  AUay 
mader  y.  State,  42  Ark.  41.  A  breach  of  duty  by  a  sheriff  in  wholly  negleot- 
ing  to  exeeute  an  execution  does  not  necessarily  preclude  or  preyent  the 
oocurrsnce  of  a  subsequent  breach  of  duty  by  his  successor,  into  whose  hands 
the  writ  may  come  unexecuted,  in  n^lecting  to  execute  it;  nor  by  the  same 
person  holdhig  the  office  of  sheriff  under  a  new  election.  Therefore,  if  an  exe- 
cntion  remains  in  the  hands  of  a  sheriff  wholly  unexecuted  until  by  a  new 
election  he  is  again  charged  with  the  office,  it  becomes  his  duty  to  execute 
the  writ,  and  make  due  return;  and  an  omission  to  perform  such  duty  will 
constitute  a  breach  of  his  official  bond:  StaU  y.  Biiberia^  12  K.  J.  L.  114.  But 
when  a  sheriff  beeomes  /wmdMa  effido,  he  cannot  execute  writs  and  procsss  of 
eonrte  In  his  psssssslon  remaining  nnexeonted.  His  ">iwiffn  is  oompleted, 
hisMrthorityto  aetiyely  enforce  the  law  is  at  an  end:  gcmshirf  y.  Jfotp- 
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wellf  26  L&.  Ann.  280.  A  constable  ia  bound  to  the  same  degree  of  diligooee, 
in  the  ezecntion  of  process  where  he  takes  it  out  himself,  aavhere  it  ia  takeo 
out  by  the  creditor  or  his  agent,  and  put  into  his  hands:  ffeam  ▼.  Parker,  7 
Jones,  150.  An  authorized  person,  if  he  undertake  to  senre  process,  must^ 
although  not  specially  so  instructed,  a'-tach  property,  if  openly  visible,  and 
is  liable  for  a  neglect  of  that  duty.  He  is  pro  hoc  vice  an  officer  of  the  lav, 
but  must  show  his  authority,  and  make  known  his  business  when  required  to 
do  so  by  the  party  who  is  called  upon  to  obey:  Burton  ▼.  WUkhuom,  18  Vt. 
186;  S.  0.,  46  Am.  Deo.  145;  FUnn  v.  SL  John,  51  Vt.  334. 

The  prime  object  of  an  action  of  replevin  is  to  put  the  plaintiff  in  poases- 
lion  of  the  property,  and  when  a  writ  is  sued  out  and  a  proper  bond  given, 
the  officer's  first  duty  is  to  seize  the  property  and  then  read  the  writ  to  the 
defendant.  Whether  the  defendant  may  feel  disposed  to  deliver  up  the 
property  or  not  is  of  no  consequence  to  the  officer;  it  is  his  imperative  duty 
to  seize  the  property  if  it  can  be  found:  People  v.  WtUehirt,  9  IlL  App.  374 
Of  course,  the  sheriff  may  serve  process  by  deputy:  Elmore  v.  HiU,  46  Wis. 
618;  S.  0.,  1  N.  W.  Rep.  235;  and  it  is  his  duty  to  provide  himself  with  a 
sufficient  number  of  competent  deputies  to  enable  him  to  execute  the  msn- 
dates  of  the  court  within  the  time  prescribed  by  law:  HcUleU  v.  Lee,  3  Abu 
28.  But  it  has  been  held  that  the  mere  omission  of  a  deputy  to'infonn  the 
sheriff  of  having  process  in  hand  is  not  such  negligence  as  to  charge  the 
sheriff  in  case  a  writ  last  in  hand  was  executed  first:  WTiifney  v.  BtUterJMi, 

13  OaL  336.  Where  a  sheriff  or  constable  fails  to  exercise  the  diligence  and 
celerity  imposed  upon  him  by  law  in  executing  process,  and  damage  follows^ 
he  and  his  sureties  are  liable  to  an  action  therefor;  or,  stated  in  another 
form,  if,  by  delay  or  neglect,  he  becomes  unable  to  execute  a  writ  which  be 
might  have  executed,  and  damage  ensues,  he  and  his  sureties  are  liable 
therefor:  Douglass  v.  Baker,  0  Mo.  41;  WhUe  v.  Wilcox,  I  Conn.  347;  Frost 
V.  Dougal,  1  Day,  128;  Staie  v.  Roberts,  12  N.  J.  L.  114;  McKinneg  v.  Craig, 
4  Sneed,  577;  Wakefield  v.  Moore,  65  Ga.  268;  Wheeler  v.  Thomas,  67  Id.  161; 
Bell  V.  Boberts,  15  Vt.  741;  State  v.  Bondy,  15  La.  Ann.  573;  Bank  qfPemh 
sylvania  v.  PoUus,  10  Watts,  148;  Lindsay  v.  Armfield,  3  Hawks,  648;  &  0., 

14  Am.  Dec.  603.  He  ia  liable  unless  he  makes  a  reasonable  search  after 
the  property  of  the  defendant:  Bell  v«  Commonweal^,  1  J.  J.  Marsh.  550; 
but  the  mere  fact  that  the  defendant  had  property  will  not  render  the  officer 
liable,  if  he  used  reasonable  diligence  to  discover  property  and  conld  find 
none:  Fisher  v.  Cordon,  8  Mo.  386;  State  v.  Ownby,  49  Id.  71;  ^orce  ▼.  Oard- 
ner,  43  N.  J.  L.  417.  'He  is  liable,  however,  for  a  deficiency  where  he  has 
neglected  to  levy,  on  attachment,  upon  sufficient  property  to  aatisfy  the 
debt,  where  the  defendant  in  the  attachment  had  sufficient  property  to  sat- 
isfy the  demand,  and  the  sheriff  knew  it  at  the  time  of  making  the  levy: 
Bansom  v.  Hcdoott,  18  Barb.  56.  So  if  the  officer  in  whose  hands  an  exeon- 
tion  ia  placed  shall,  without  the  consent  of  the  creditor,  so  delay  "^^'"g  a 
proper  levy  that  the  rights  of  third  parties  intervene,  the  creditor  has  his 
remedy  against  the  officer:  Davidson  v.  Waldron,  31  111.  120.  In  this  ooan- 
try  the  general  rule  is,  that  no  action  against  an  officer  for  neglect  of  duty 
in  serving  a  writ  can  be  supported  without  proof  of  loss  sustained  by  each 
omission:  McNaJUy  v.  Kerswell,  37  Me.  550;  Cains  v.  Downs,  Uaip.  78; 
Bunier  v.  PhUUps,  56  Qa.  634;  that  even  nominal  damages  cannot  be  recov- 
ered nnless  an  actual  injury  has  been  sustained:  Stevenson  v.  Judy,  49  Ma 
227.  But  in  England,  if  the  sheriff  having  a  writ  of  execution,  unneoee- 
sarily  delay  putting  it  in  force,  an  action  on  the  case  lies  against  him  at  the 
suit  of  the  execatioii  ereditor^  though  no  actual  pecuniary  damage  has 
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from  the  da&iiilt.  If  there  has  been  no  actual  Iom,  atfll,  in  tbe  eaea  of  final 
process,  the  plaintiff  must  have  nominal  damages.  It  la  sufficient  in  such 
axstioo,  if  the  jury  find  that  the  sheriff  could  have  executed  the  process  and 
omitted  doing  so;  it  need  not  be  expressly  found  that  he  ought  to  have  exe- 
cuted it:  Clifton  v.  Hooper,  6  Q.  B.  468;  S.  0.,  8  Jur.  958;  14  L.  J.  Q.  B.  1. 
For  any  injury  sustained  by  reason  of  a  sheriff's  failure  to  discharge  his  duty 
in  reference  to  the  proper  execution  and  return  of  final  process,  when  placed 
in  hia  hands,  plaintiff  haa  a  remedy  by  rule  as  well  as  action;  but  a  rule  ab« 
•olute  is  not  final  and  conclusive  like  a  judgment  between  parties  litigant. 
It  ia  the  dealing  of  the  court  with  its  defaulting  officer,  for  whose  neglect  of 
dxLty  he  is  required  to  pay  over  to  the  plaintiff  in  Jieri  /aeku  the  amount  of 
his  actual  injury:  Wake/ield  v.  Moore,  65  Ga.  268.  Where  an  officer,  reoeiv* 
ing  for  service  an  execution  in  a  foreign  attachment  suit,  n^lects  to  make 
personal  demand  on  the  garnishee  within  sixty  days  after  the  rendition  of 
the  judgment,  the  cause  of  action  against  him  for  tiie  default  accrues  at  the 
expiration  of  the  sixty  days,  and  not  upon  the  rendition  of  judgment  against 
the  plaintiff  in  a  scire  /adoB  afterwards  brought  against  the  garnishee:  SmUk 
w.  Tale,  50  Conn.  526. 

2.  Strnet  qf  Irregvlar  Proom^  Whai  CkmatUuUi  Service  qfExeaUioitt  ami 
Failure  to  Execute  Process — Service  at  Unreasonable  Hours  and  on  Sunday.  — 
It  is  the  duty  of  an  officer,  in  which  he  will  be  protected,  to  obey,  without 
investigating  the  cause  of  action,  every  precept  put  into  his  hands  for  servioe^ 
which  appears  on  its  face  to  have  issued  from  competent  authority  and  with 
legal  regularity.  Consequently,  his  knowledge  of  facts  evincing  the  exist- 
ence of  a  cause  of  action  does  not  affect  his  duty  or  liability.  His  duty  is  to 
obey  the  process,  not  to  decide  on  its  validity.  It  is  not  his  duty  to  inquire 
into  the  regularity  of  the  proceedings.  He  is  not  bound  to  know  that  there 
ia  a  judgment  on  which  an  execution  issued;  the  execution  is  his  authority 
and  justification  for  acting.  In  short,  the  rule  is  well  settled  that  a  sheriff 
cannot  refuse  to  serve  process  regularly  issued  to  him  because  in  his  opin« 
ion  it  is  defective  or  irregular.  He  will  be  justified  in  executing  irregular, 
orroneous,  or  voidable  process,  where  the  court  has  jurisdiction;  and  cannot 
aet  up  such  defects  in  excuse  for  his  failure  to  execute  the  process:  Martin  v. 
HaU,  70  Ala.  421;  Stoddardr.  Tarbell,20yt.  321;  Chase  y.  Plffmouth,  20  Id. 
469;  Stevenson  v.  McLean,  5  Humph.  333;  Waison  v.  Watson,  9  Conn.  140; 
French  v.  Willet,  4  Bosw.  649;  Commomoealth  v.  0*Cull,  7  J.  J.  Marsh.  149; 
Forsythv.  CampMl,  15  Hun,  235;  Bensdy.  Lyneh,4ill.  Y.  162;  Woodruffs. 
BarreU,  15  N.  J.  L.  40;  Cody  v.  Qvinn,  6  Ired.  191;  Staie  v.  Bondy,  15  La. 
Ann.  573;  MdOimh^.  J2te(f,  28 GaL  281;  BxiOi  v.  DwoaXL,  1  Idaho,  149;  JD^ 
eendmrff  t.  Fore^  3  B.  Hon.  473;  Albee  v.  Ward,  8  Mass.  79.  Thua  the  fact 
thai  the  judgment  upon  which  an  execution  issued  was  fraudulently  obtained 
4S  no  ooncem  of  the  sheriff  so  long  as  it  is  not  reversed,  stayed,  or  enjoined: 
Baker  v.  Sheehan,  29  Minn.  235.  And  in  case  against  the  sheriff  for  neglect 
of  his  deputy  in  the  service  of  an  execution  issued  by  a  justice  of  the  peace, 
in  the  plaintiff's  favor,  upon  a  recognizance  taken  pursuant  to  the  statute  of 
1782,  chapter  21,  by  which  the  plaintiff  lost  his  debt,  where  the  execution  mis- 
cecited  the  recognizance,  both  as  to  the  sum  in  the  recognizance  and  as  to  the 
time  of  entering  it,  it  was  held  that  no  action  lay  against  the  sheriff:  Albes 
V.  Ward,  8  Mass.  79.  The  sheriff  cannot  object  that  either  the  judgment  or 
oxecution  is  irregular:  Bensel  v.  Lynch,  44  N.  Y.  162.  An  execution  issuing 
to  a  county  in  which  the  defendant  did  not  reside,  the  provisions  of  the  stat- 
ute of  1827  not  having  been  complied  with,  was  held  to  be  only  irregular, 
•and  not  Toiid»  and  thai  it  was  the  sheriff's  duty  to  execute  it:  Commomoealth 
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T.  (yOtiU,  7  J.  J.  Msnh.  149.    So  nmt  he,  fai  Ofaio^  levy  «xe0BtMNi  u 

upon  &  joint  judgment  against  two  partaea,  of  whom  obIj  one  waa  aerred 
with  prooeaa;  for  in  that  state  aneh  judgment  ia  Toidahle  only,  and  not  Toid: 
Kewburg  v.  MtmMhomer^  29  Ohio  St.  617;  S.  C,  23  Am.  Rep.  760.  And  a  writ 
which  has  onoe  been  legally  iaaned,  and  which  has  then  been  altered,  by  in- 
serting a  different  date  and  return  day,  without  the  oonaent  of  the  defendant 
therein,  is  not  thereby  rendered  void,  so  as  to  excuse  the  officer  who  aerred 
it  originally  from  again  making  service  of  it,  when  delirered  to  him  for  tin* 
purpoee,  subeeqnent  to  the  alteration:  Stoddard  t.  TcaMl,  26  Vt.  SSL 
Neither  will  an  officer  be  justified  or  excused  for  neglecting  to  ezeente  an 
execution  in  which  the  command  to  dispoae  of  the  goods  of  the  debtor  has 
been  omitted:  Cluue  ▼.  Toiwn  f^  Plymxmth^  20  Id.  469.  An  execuliim  ianed 
in  one  county  by  a  justice  of  tiie  peace  on  a  justice's  execution  from  another 
county  is  irregular,  defective^  and  erroneous,  but  not  Toid,  where  the  origi- 
nal judgment  is  in  the  name  of  one  person  for  the  use  of  another  while  tiie 
new  executions  omit  the  latter  recital,  where  the  execution  issued  to  the 
other  county  was  issued  by  one  justice,  while  the  exeoutions  based  on  it  re- 
cited the  issuance  by  another  justice,  and  where  the  certiflcato  required  by 
law  is  signed  by  a  person  as  derk,  without  saying  of  what  court  or  county, 
and  is  that  the  justices  who  had  issued  executions  on  the  original  judgment 
were  justices  of  his  county,  without  stating  the  county:  StBventtm  t.  McL&m, 
6  Humph.  332.  The  sheriff  must  execute  such  Toidable  process;  Id.  So 
where,  in  response  to  a  rule  for  failure  to  make  the  money  on  an  execution, 
the  sheriff  showed  that  an  affidavit  of  illegality  had  beoi  filed,  netting  up 
numerous  grounds,  and  amongst  them,  that  the  execution  did  not  follow  the 
judgment,  which  he  felt  it  his  duty  to  accept,  and  asked  time  to  procnn 
the  affidavit  papers,  which  had  heea  returned  to  the  superior  court  of  the 
county  from  which  the  execution  issued,  in  order  to  show  that  he  bad  acted 
according  to  law,  in  a  case  where  it  appeared  that  he  acted  in  good  faith, 
and  tried  to  do  his  duty,  but  could  not  toll  what  it  was  best  to  do^  it  wae 
held  that  the  overruling  of  a  demurrer  to  his  answer,  no  ttavwe  having 
been  filed,  and  the  discharging  of  the  rule  abeoluto  against  him,  would  not 
be  disturbed:  Perry  v.  Christie,  65  Ga.  642. 

The  irregularity  of  an  execution  may  be  given  in  evidence  in  mitigation  ^ 
damages,  but  is  no  bar  to  an  action  for  failing  to  obey  its  mandator  Obmnm- 
wealih  v.  0*CuU,  7  J.  J.  Marsh.  149.  In  Louisiana,  however,  it  haa  been  held 
that,  in  executing  a  writ  of  possession,  the  sheriff  is  bound  to  oonanlt  the 
petition  and  the  reasons  for  judgment,  if  necessary  to  explain  what  ia  nnear^ 
tain  in  the  decree;  and  that  he  will  be  responsible  in  damages  to  the  ^aintiC 
if  he  neglect  or  refuse  to  exeento  the  judgment,  if  practicable  with  those  ex- 
planations: Stale  V.  Bondy,  16  La.  Ann.  573.  But  whSe  the  irregularity  el 
process,  and  its  erroneous  and  voidable  character,  will  neither  profeut  sb 
officer  from  justifying  under  it,  nor  justify  him  in  omitting  to  do  hie  duty  in 
its  execution,  it  is  otherwise  where  there  is  a  total  want  of  Jurisdiction  in 
the  court  over  the  cause,  for  the  process  is  then  void:  Stemntom  v.  Jfe£e— , 
5  Humph.  332,  and  Tenneesee  cases  there  cited;  SUUe  v.  MeDomaid,  3  Dev. 
468;  French  v.  WiUei,  4  Bosw.  649;  Stoddard  v.  TwrMl,  20  Vt.  821;  OMr, 
Wait,  5  Id.  124.  It  has  been  held  that  an  officer  wiQ  not  be  justified  In  ex- 
ecuting void  process;  as  where  a  search  wamtnt»  which  could  be  granted 
only  to  aeiie  stolen  goods,  recited  that  A  had  enticed  the  negroes  <if  B  to 
leave  him,  and  that  he  was  harboring  them,  and  commanded  the  offioer 
to  seiie  tbeniy  for  the  juatioehad  no  authority  to  issue  it:  StaH  v.  MeDomaM, 
8  Dev.  468;  but  the  better  opinion  is,  that  he  will  be  justified  in  enonliag  il^ 
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ihoiigb  he  is  not  bonnd  to  do  acs  and  is  not  liable  for  aegleoti^g  er  lefoaiDg 
to  do  it:  Hia  ▼.  WtH,  6  Vt  124;  Newberg  v.  Mmuikawer,  29  Ohio  8t  617; 
8.  C,  23  Ank  Bep.  709.  Thus  a  jadgment  rendered  on  Yoliintuy  confeonm 
d  the  debtor,  by  a  jnstioe  of  the  peace  who  is  reUted  to  the  oreditor  within 
the  foorth  degree  of  affinity,  is  void  for  want  of  jorisdiotion;  and  the  sheriff 
may  ezeeate  ezeeation  on  the  same,  and  be  justified  in  doing  it^  thoogh  he 
woold  not  be  liable  for  neglecting  or  refusing  to  do  so:  ffM  ▼.  WaU,  6  Vt. 
124.  Bat  it  is  held  that  the  role  that  an  officer  is  not  bonnd  to  ezeente  void 
process  applies  alone  to  the  process  in  his  hands*  and  does  not  anthoriae  him 
to  insist  or  show  that  the  jadgment  awarding  an  ezeeation  is  void:  Perdue  v. 
Doddf  1  Lea^  710.  The  service  of  an  exeention  is  the  oommunioation  of  its 
oontents  to  the  ezeeation  defendant^  aooompanied  by  or  followed  with  a  de» 
mand  for  its  satisfaotian,  and  in  its  natnral  order  preoedes  the  levy  of  ihm 
ezeeation:  Terrellr,  State,  66  LuL  670;  and  a  fsilore  to  make  the  money  on 
tk^eri/adaa,  when  by  dae  diligence  it  might  be  made,  is  a  failnre  to  ezeeate 
process:  Andretoe  v.  Keep,  38  Ala.  315.  A  sheriff  may  serve  an  ezeeation  at 
night:  Burttm  v.  WUkimon,  18  Vt.  186;  S.  0.,  46  Am.  Bee.  145;  bat  in  tha 
absence  of  any  special  orgency,  he  wiQ  not  be  justified  in  making  a  levy  at  a 
late  hoar  in  the  night:  State  v.  Thadsam,  1  Bay,  368.  Process  can  neither  ba 
issued  nor  ezecuted  on  Sunday:  Van  Ve^ten  v.  Paddode,  12  Johns.  178;  But- 
lor  V.  KtlMy,  15  Id.  177.  The  levy  of  an  ezeeution  on  Sunday  is  void:  Bland 
V.  WM^ield,  1  Jones^  122.  A  writ  placed  in  the  sheriff's  hands  on  Sunday 
cannot  be  officially  received  by  him  on  that  day.  It  can  only  be  considered 
officially  in  his  hands  when  Sunday  has  ezpired.  Where  one  writ  of  attach* 
ment  was  placed  in  the  sheriff's  hands  on  Sunday,  and  another  against  the 
same  defendant  was  placed  in  the  hands  of  a  deputy  at  12:15  o'clock  on  Mon- 
day morning,  the  sheriff  not  knowing  the  fact,  and  the  first  levy  was  made 
under  the  last  writ  at  1  o'clock  Monday  morning,  the  sheriff  was  held  not  to 
be  guilty  of  negligence  in  executing  the  first  writ^  —  no  spedal  circumstanoes 
being  shown:  WhUneff  v.  BtUterfield,  13  CaL  336. 

3.  What  loJO  Sbxuee  or  Jtutify  Sherif  or  Constable  in  Btfuemgor  Neghdt- 
ing  to  Serve  Prooeee — Ifo  NegUgenee, — In  an  action  against  a  sheriff,  or 
upon  a  motion  or  rule  sgainst  him,  seeking  to  make  him  liable  in  damages 
for  a  want  of  diligence  or  celerity  in  serving  or  ezecuting  process  regularly 
placed  in  his  hands,  he  may  plead  any  matter  in  ezcuse  or  avoidance  that 
will  negative  the  allegation  of  the  want  of  the  diligence  and  celerity  imposed 
upon  him  by  law:  Hallett  v.  Lee,  3  Ala.  28;  and  may  show  that  tkjlerifaeku 
has  been  paid  in  whole  or  in  part^  snd  thereby  that  the  plaintiff  has  not  been 
injured  by  his  default  to  the  eztent  daimed:  Wheeler  v.  Thomas,  57  Qa.  161; 
that  property  whidh  he  was  directed  to  levy  upon  did  not  belong  to  the 
debtor:  Canada  v.  Southxokk,  16  Pick.  556;  Cowart  v.  Dunbar,  56  Ga.  417; 
Croebg  v.  Hwtgerford,  59  Iowa,  712;  &  C,  12  N.  W.  Bep.  582;  Dolson  v. 
SaaOon,  11  Hun,  565;  or  that  the  defendant  had  no  property  subject  to  levy: 
Id.;  Bowman  v.  Cornell,  39  Barb.  69;  that  an  ezeeution  in  his  hands  has 
been  enjoined,  although  he  had  it  for  several  years  before  the  decree  was 
made:  McCall  v.  McBae,  10  Ala.  313;  that  the  affidavit  upon  which  a  writ 
of  assistance  iasaed  was  insufficient:  Loomis  v.  Wheeler,  21  Wis.  271;  that  he 
had  been  engaged  in  the  service  of  other  writs  previously  delivered  to  him 
for  service,  and  that  he  had  consumed  no  more  time  in  their  service  than 
was  neoeasary  for  thut  purpose:  Tucker  v.  Bradley,  15  Conn.  46;  State  t. 
BUmeh^  70  Ind.  204;  that  in  his  opinion  the  property  of  the  defendant  would 
not  sail  lor  eooogh  to  pay  the  expenses  of  the  sale,  but  he  does  this  at  his 
/»  re  jroMsy,  12  Wis.  62;  that  the  property  of  defendant  was  exempt 
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from  levy  and  nle:  Terrtttv.  StaU,  66  Ind.  570;  BanmU  ▼.  Bowman,  fi3  HL 
460;  Oovtmor  v.  Campbeli,  17  Ala.  566;  or  that  the  defendant  in  replevin  or 
execution  was  insolvent:  People  v.  Wiltshire,  9  HL  App.  374;  WUmm  v.  Stro- 
badi,  59  Ala.  488.  If  a  sheriff  has  any  reason  for  not  ezecnting  a  writ  oiJUri 
/aeku  delivered  to  him,  he  should  make  known  such  reason  when  he  receives 
the  writ,  and  before  the  rights  of  any  one  can  be  affected  by  his  refusal  to 
execute  it:  Henry  ▼.  CommonweoUih,  107  Pa.  St.  361.  An  offioer  is  not 
chargeable  with  official  negligence  where  he  has  used  due  diligence,  although 
he  has  failed  to  discover  property  which,  if  found,  would  have  satisfied  the 
execution:  Zowt  v.  Oumby,  49  Mo.  71;  Bamea  v.  Thompson,  2  Swan,  313; 
Force  v.  Oardner,  43  N.  J.  L.  417.  A  sheriff  receiving  an  execution  in  favor 
of  a  private  corporation,  of  which  he  is  a  member,  is  not  liable  for  neglecting 
to  levy  and  return  it,  under  a  statute  prohibiting  him  from  doing  so  in  such 
a  case:  Bank  <if  RvUand  v.  Paraona,  21  Vt.  199.  To  an  action  against  a 
sheriff  for  failing  to  levy  Sijieri  facias  on  a  particular  lot  of  land  pointed  oat 
to  him  by  the  plaintiff,  a  plea  that  he  levied  on  other  lands  of  the  defendant 
sufficient  to  satisfy  the  fieri  facias  is  good:  Lawson  v.  State,  10  Ark.  28.  A 
United  States  marshal  is  not  liable  to  a  surety  for  omitting  to  levy  on  the 
property  of  his  principal,  or  for  making  a  false  return  of  no  property,  al- 
though by  the  omission  to  levy  the  surety  is  eventually  compelled  to  satisfy 
the  judgment.  The  marshal  owes  no  duty  at  common  law  to  the  surety, 
and  therefore  is  not  responsible  to  him:  Oregtj  v.  Crawford,  4  Ala.  180.  Un- 
der the  statute  directing  the  sheriff  or  other  officer  having  an  execution 
against  more  than  one  to  levy  upon  the  property  of  the  principal  in  the  first 
instance,  the  offioer  is  not  liable  to  an  action  at  the  suit  of  the  surety  for  an 
omission  to  levy  on  the  property  of  the  principal,  unless  the  statutory  affi- 
davit  is  ma^le  by  the  surety:  Id.  A  sheriff  had  fkfierifadas  founded  upon  a 
mortgage  upon  land  made  in  March,  1861,  and  though  he  had  time  to  do  so, 
failed  to  make  the  money  upon  it  by  the  next  term,  because  a  third  person 
had  been  in  possession  of  the  laud  since  August,  1861,  and  had  had  it  assigned 
and  set  apart  as  his  homestead,  and  the  sheriff's  attorney  advised  turn  that 
he  ought  not  to  levy  upon  the  land.  The  sheriff  acted  in  good  faith.  The 
attorney  was  a  respectable  one.  The  true  construction  of  the  homestead  law 
was  a  question  of  great  doubt.  And  the  land  was  still  there  as  subject  as  it 
ever  was;  and  in  no  event  could  the  plaintiff  be  injured,  except  by  the  delay. 
Held,  that  the  court  below  erred  in  making  the  sheriff  pay  the  fieri  fadas: 
Oreen  v.  Jones,  39  Ga.  521,  Warner,  J.,  dissenting. 

A  creditor,  after  the  first  publication  of  notice  of  proceedings  in  insolvency 
against  his  debtor's  estate,  but  before  the  appointment  of  assignees,  attached 
furniture  in  his  debtor's  house;  some  of  the  property  in  the  house  was  claimed 
by  his  wife  and  other  persons,  and  the  assignees,  to  avoid  litigation,  and  by 
way  of  compromise,  left  with  such  claimants  a  part  of  the  property,  induding 
that  attached.  The  attaching  creditor  recovered  judgment  and  delivered  the 
execution  to  the  officer  who  had  attached  the  goods.  He  did  not  levy  the 
execution,  and  did  not  return  the  writ  till  seven  months  afterwards;  and  it 
was  held  that  the  creditor  could  not  recover  against  the  officer  for  neglecting 
to  levy  on  the  property  attached;  and  could  only  recover  nominal  damages 
for  neglect  in  returning  the  execution:  OaUup  v.  Robinson,  11  Oray,  20l 
While  the  constable  of  a  ward,  district,  or  township  other  than  the  one  where 
defendant  resides  may,  if  he  chooses,  accept  and  execute  an  execution  upon 
a  judgment  rendered  by  a  justice  of  the  peace,  directed  to  him,  he  is  not 
obliged  to  do  so,  and,  in  case  of  his  refusal,  no  action  can  be  maintained  npon 
his  official  bond  for  that  cause:  Commonwealth  v.  Lenta,  106  Fa.  St.  643L    A 
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an  exeootioii  of  plaintiff  against  one  K.,  on  properly  which  ha 
left  in  K.*8  posaesnon,  who  left  the  state  with  it»  and  failed  to  prodnce  it  on 
the  day  of  aale.    It  was  shown  in  defense  that  there  were  in  defendant's 
office  execntions  against  K.  older  than  the  plaintiff's,  which  would  have  taken 
the  whole  of  the  proceeds  if  the  property  had  been  sold.    It  was  held  that 
plaintiff  had  sustained  no  injnry,  and  was  not  entitled  to  recover:  Cfama  v. 
ZkwnSf  Harp.  72.     AJteri/adoA  and  capiaa  ad  seUis/acUndum  were  both  lodged 
in  the  sheriff's  office,  with  orders  to  proceed  on  tiie  Jieri  /aeias.    After  levy 
made,  the  sheriff  was  directed  to  proceed  on  the  capiat  ad  aaiirfackndum. 
The  goods  levied  on  were  sold,  and  the  proceeds  applied  to  older  executions. 
Bef <»«  the  return  day  of  the  capiaa  ad  Mdrfadendvm  the  debtor  died  insolvent, 
and  the  tapku  ad  mUi^adendum  was  never  executed.     It  was  held  that  the 
sheriff  was  not  responsible:   DeUeaseline  v.  King,  Id.  357.    Defendant  to  a 
eapku  ad  saU^aeiemium  deposited  in  the  hands  of  the  sheriff  the  amount  of 
the  debt  and  costs,  and  took  his  receipt,  stipulating  to  return  the  money  if 
an  injunction  to  restrain  further  proceedings  in  the  case  should  be  obtained. 
The  injunction  was  obtained,  the  sheriff  returned  the  money,  and  a  rule 
a^i^ainst  the  sheriff  for  having  failed  to  execute  the  capiaa  ad  aaH^adendum 
was  discharged:  Wiliea  v.  Hcuhel,  Id.  490.    Where  a  sheriff  has  made  diligent 
inquiry  and  can  find  no  property,  he  may  return  the  writ  before  the  return 
day  without  becoming  liable  on  his  official  bond,  although  the  defendant, 
after  the  return  and  before  the  return  day,  may  acquire  property:  Henry  v. 
Commomoealifi,  107  Pa.  St.  361.     Where  a  deputy  sheriff  levied  upon  personal 
property,  but  was  not  directed  to  levy  on  real  estate,  and  before  sufficient 
time  had  elapsed  to  sell  the  personal  property,  the  real  estate  was  attached 
and  levied  upon  by  another  creditor,  it  was  held  that  the  sheriff  was  not 
liable,  as  he  was  not  bound  to  levy  upon  the  real  estate  until  the  personal 
property  was  sold:  Bank  qf  Newbury  v.  Baldwin,  3l  Vt.  311.    Where  the 
statute  allows  a  sheriff  sixty  days  after  receiving  an  execution  within  which 
to  make  a  levy  and  an  offer  to  sell,  hia  delay  on  account  of  his  duties  in 
relation  to  prior  writs  in  his  hands  for  fourteen  days  after  receiving  an  ex- 
ecution to  levy  the  same,  does  not»  in  the  absence  of  a  direction  or  notice  to 
levy  at  once,  constitute  negligence:  State  v.  Blanch,  70  Ind.  204.     If  a  ^eii 
faidaa  be  placed  in  the  sheriff's  hands  without  a  bona  fide  intention  of  selling, 
or  if,  when  such  is  the  case,  the  plaintiff,  after  a  levy  made  upon  the  writ, 
enters  into  a  negotiation  with  the  defendant,  by  which  the  proceedings  are 
interrupted  and  the  debt  lost,  the  sheriff  and  his  sureties  are  not  liable:  Dor* 
ranee  v.  Commonwealth,  13  Pa.  St.  160.    Where,  in  respect  to  tk  fieri  fadaa, 
it  appears  that  the  defendant's  title  is  not  of  record,  and  there  is  nothing  to 
show  that  he  was  in  actual  possession,  or  that  a  reasonably  diligent  inquiry 
by  the  sheriff  would  have  disclosed  his  ownership,  there  is  no  ground  to  infer 
the  negligence  or  default  of  the  sheriff:  Force  v.  Oardner,  43  N.  J.  L.  417. 
For  other  illustrations  showing  a  want  of  negligence  in  the  sherifl^  see  Myera 
V.  WUaa,  44  Oa.  336;  8taU  v.  Bradford,  44  Id.  417;  DayUm  v.  Lynea,  31 
Conn.  578;  Strout  v.  Penned,  74  Me.  260;  ComanonweaUh  v.  Boaley,  5  Bush, 
221. 

4.  Negligence  in  Service  qf  Proceaa,  What  Cona^utea—  What  tnU  nU  Excuae. 
—  A  sheriff  is  liable  when  he  does  nothing  under  the  writ,  and  allows  it  to 
run  out:  WaMaaon  y.  Bennmgtion,  12  Vt.  404;  or  where,  in  consequence  of 
hie  delay,  other  creditors  obtained  prior  attachments:  KiUredge  v.  BeUowa,  7 
N.  H.  399;  or  for  an  insufficient  levy:  McKinney  v.  Craig,  4  Sneed,  577.  If 
a  writ  of  replevin  is  placed  in  his  hands  for  service,  and  he  loses  time  in  tiy- 
lug  to  find  the  defendant  in  order  to  read  it  to  him,  and  during  the  time  thus 
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lost  tb6  pzoportgr  it  pot  boyond  hia  zMflh*  so  that  ha  oaanoi  tikt  il^  ha  a 
liable:  People  ▼.  WiUihire,  0  HI.  App.  37i.    It  is  no  ezoMa  that  the  oooaid- 
erfttioii  of  the  judgmeEat  haa  failed:  AmM  v.  Cammmioeallkt  8  B.  Ifon.  ML 
Att  ezecation  numing  direotly  against  a  steainboat  i«  valid  ia  Aifayiaaa»  and 
the  abenff  is  liable  for  failing  to  ezeeate  it:  SUste  v.  Crmo^  11  Ark.  642.    An 
execntion  which  specially  conunonds  him  to  levy  upon  certain  mortgagad 
premisesy  according  to  description,  is  a  special  ezecation,  and  it  ia  hia  plain 
duty  to  take  and  sell  the  premiaea  deacribed:  State  t.  Camt  ^  Ma  120.    It  ia 
no  defenaa  for  hia  failure  to  ezeonto  a  writ  that  the  defendants  notifiod  ham 
that  they  intended  to  file  their  biU  for  an  iojunction,  and  that  he  tii««£»»*  it 
would  be  sanctioned:  Datoson  v.  Merthomt^  etc  Bank,  30Ga.  66A;  nor  that  he 
had  already  ezeented  another  eapiae  ad  eatt^fadmidMni  againat  the  aame  de- 
fendant in  Ukvor  of  a  difiEerent  plaintiff  wherenpon  the  dirffsidant  gave  bond  to 
take  the  benefit  of  the  honest  debtor's  act^  and  notified  the  plaintiff  in  the  non- 
exeoated  oq^ias  adaati^aoeiMiiim  of  hia  intention  to  take  t^ 
act:  Porter  v.Pime,  19  Id.  268.    A  sheriff  holding  eereral  writs  of /MySuias 
against  the  aame  def endsnt  is  not  excused  by  a  claim  interpoaed  againat  oae 
of  them  from  proceeding  with  the  rest:  Browm  ▼.  McCrorff,  30  Id.  878.    A 
bare  suspicion  that  there  may  be  aome  difficulty  with  regard  to  the  title  to 
property  pointed  out  will  not  justify  a  sheriff  in  refusing  to  aeiae:  MankeU 
V.  SimpaoTif  13  La.  Ann.  437;  nor  will  the  fact  that  the  sh«iff  waa  inlonaad 
by  the  debtor  and  hia  wife  and  neiglibon  that  the  property  in  his  poeseasian 
belonged  to  his  wife:  EoherUan  v.  Beagen,  3  Port.  385.    Where  an  officer  la 
indeomified  for  the  seizure  of  property  under  an  execution,  he  cannot  zeliew 
himself  from  liability  for  a  failure  to  subject  it  to  the  execution  by  shoving 
that  it  waa  not  in  fact  the  property  of  the  executUm  defendant:  Emme  t. 
TkureUm,  53  Iowa,  122;  contra:  DoUon  v.  Saxton,  11  Hun,  565.    But  a  pram- 
ise  by  a  third  person  to  indonnify  an  officer  for  n^ecting  or  omitting  hia 
duty  in  the  service  of  a  precept^  being  founded  on  an  illegal  conaideratjan,  is 
▼oid  on  grounds  of  public  pdicy.^  It  is  not  a  aecurity,  and  wiU  not  protest 
the  officer  against  the  party  at  whose  suit  the  writ  issued:  Cote  ▼.  PoHber,  7 
Iowa,  167;  Eodsdm  ▼.  WiOtms,  7  GreenL  113.    Where  the  plaintiff  knows 
that  the  property  which  the  aheriff  haa  been  directed  to  attach  was  mort- 
gaged, his  omission  to  mention  this  fact  to  the  sheriff  does  not  exonerate  ths 
latter,  unless  he  can  prove  that  the  omission  operated  to  hia  prejudioe:  Bemr 
UU  V.  BhdgeU,  17  N.  H.  2d8.    In  an  action  for  the  sheriff's  failure  to  aervs 
process,  it  is  no  defense  that  the  plaintiff 'a  attocney  did  not  aee  to  it^  by  ex- 
amining the  papers,  that  such  defendant  waa  served:  /f«y  v.  Co^piiti,  63  Ga. 
609.    The  sheriff  is  liable  where  he  ne^ects  to  levy  until  too  late  to  make  the 
money  on  an  ezecution  for  the  nezt  term:  Com^Affv  v.  i^ira^y&errjf,  26  Id.  437; 
or  where  he  is  directed  to  levy  on  land  for  the  June  sales,  and  at  the  inatanae 
of  the  defendant,  and  in  order  to  enable  him  to  get  time  toproeaieaninjnne- 
tion,  he  faik  to  make  the  levy  for  June,  but  postpouea  it  until  July:  A 
V.  PkUlipe,  56  Id.  634.    Delays  of  four  days  without  sufficient  ezeuae: 
V.  ffiU,  51  Wis.  366;  S.  a,  8  K.  W.  Bep.  472;  46  Wis.  018;  of  ei^t  dsye, 
where  the  defendant  lived  within  ten  milea:  Seam  v.  Patber,  7  Jones^  150; 
from  October  7th  to  November  Ist^  no  reason  being  antigned?  Umdea^  v. 
ilf9?(/£eU,3Hawka,54B;  &  C,  14  Am.  Itao.  603;  aoddaizmontha:  A«ac4v. 
Kemp,  64  Ga.  749,  — have  been  held  negligent.    In  an  aotian  against  a  aheriff 
and  hia  sureties  on  his  official  bond  for  failure  to  leake  money  «ii  sa 
tion,  it  is  no  defense  that  the  sheriff  bad  in  hia  hands  another  and  prinr 
eution  against  the  debtoi;  unless  that  execntion  had  bean  afltnafly  levied: 
iMotfT.  GOfew,  76 AK  180;  aor  tha*  he  dAcUmi  te  kryoi  fnpfflf  hi 
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the  posseosion  of  the  ezecation  debtor  becHue  he  honettly  belieired  that  it 
exempt:  Id.  He  canxiot  justify  his  failure  to  levy  an  execntioD  in  his  hands 
liecaaae  of  the  passage  of  an  act  abolishing  imprisonment  for  debt,  if  such 
writ  could  have  been  executed  before  the  passage  of  that  act:  Dauglasa  ▼. 
Baker,  9  Mo.  41;  or  by  a  general  report  that  the  debtor  had  no  property,  if 
tie  had  in  fact  property  subject  to  levy:  Parka  v.  Alexander,  7  Ired.  412. 
Nor  ,caa  he  allege  the  granting  of  an  injunction  as  an  excuse,  where  he  ne- 
glected for  six  months  to  sell  after  levying  bis  Jleri  /aciaa:  Neal  ▼.  Price,  1 1 
Ga.  297.  Nor  can  he,  in  answer  to  a  rule  for  neglect  of  duty  in  levying  upon 
and  seUing  property,  set  up  that  he  was  served  by  defendant  with  an  affida- 
vit of  illegality,  which  was  predicated  solely  on  his  own  or  his  deputy's  ne* 
gleet  of  duty,  as  no  man  can  take  advantage  of  his  own  wrong,  or  that  of  those 
under  his  authority  and  fiubjeot  to  his  control:  Wheeler  v.  Tfumtaa,  57  Id.  161. 
When  notified  of  property  in  his  county  subject  to  levy,  the  illness  or  sick- 
ness of  the  constable  at  the  time  furnishes  no  excuse  or  defense  for  not  sub- 
jecting it  to  execution.  If  he  cannot  act  from  such  cause,  his  duty  is  to 
have  the  writ  placed  in  the  hands  of  some  other  constable  who  can  act»  or 
to  notify  the  plaintiff  in  execution,  or  the  justice  who  issued  it»  so  that  they 
may  place  it  in  the  hands  of  some  other  officer:  FreudetuieiH  v.  McNier,  81 
QL  2061.  A  sheriff  or  constable  and  his  sureties  are  liable  for  carelessness  and 
negligence  in  making  an  insufficient  levy  under  a  writ  of  attachment:  Alex- 
ander T.  State,  42  Ark.  41.  A  plea  which  merely  states  that  the  execution 
was  levied  a  short  time  before  the  return  day,  a  delivery  bond  taken  and  re- 
tom  forfeited  without  showing  a  sufficient  excuse  for  the  delay,  is  bad: 
HaUeU  V.  Lee,  3  Ala.  28.  Where  an  officer  had  attached  property  on  an 
original  writ,  and  within  thirty  days  after  judgment  in  favor  of  the  plain- 
tiff, the  latter  delivered  the  execution  to  the  officer,  who  neglected  to  seize 
and  sell  such  property,  and  before  the  return  day  of  the  execution  the  judg- 
ment debtor  died  insclvent,  and  the  officer  returned  the  execution  unsatis- 
fied, he  was  held  liable  to  the  creditor  for  his  neglect:  Barnard  ▼.  Ward, 
9  Mass.  269.  Where  a  stay  of  "sales  only"  was  indorsed  upon  plaintiff's 
Jieri  facias,  and  the  plaintiff's  attorney  informed  the  sheriff  that  the  stay 
was  intended  to  apply  only  to  the  sale,  and  instmoted  him  to  levy  imme- 
diately, it  was  held  that  the  indorsement  on  the  fieri  faaa*  did  not  justify 
the  sheriff  in  failing  to  make  a  levy,  and  that  he  was  liable  for  neglecting 
to  do  so:  FarroT  ▼.  WmgaU,  4  Rich.  36.  Where  a  sheriff  has  seised 
property  under  a  fi^  fada»,  and  then  another  fim  faekte  against  the  same 
defendant  comes  to  his  hands,  the  bare  receiving  of  the  latter  operates  as 
a  constructive  levy  under  it  on  the  property  seized  under  the  first;  and 
where,  by  an  arrangement  between  the  first  execntion  plaintiff  and  the 
one  whose  property  has  been  levied  npon,  the  first  fieri  fadae  is  withdrawn, 
and  the  sheriff  neglects  to  proceed  against  the  property  on  the  second  ,/Serf 
fa/aoA,  he  will  be  liable  to  the  second  execution  plaintiff:  FScui  WiMe  ▼. 
UdaU,  1  Hill,  559.  It  is  no  answer  for  a  sheriff  to  say,  when  sued  for  n^U- 
gence  in  not  executing  process  against  a  debtor,  that  the  debtor,  even  after 
being  imprisoned  under  a  easpiae  ad  mUxtfatieiidimn^  might  pay,  or  secure  to  be 
paid  by  assignment,  other  bona  fide  debts  to  the  disappointment  of  the  judg- 
ment creditor:  SlierriU  v.  Skitford,  10  Ired.  200.  A  sheriff  who  receives  an 
execntion  four  days  before  he  goes  out  of  office  renders  himself  and  sureties 
liable  if  he  neglects  or  omits  to  levy  it  after  having  an  opportunity  and  the 
means  to  do  so:  8taU  v.  Roberta,  12  N.  J.  L.  114.  A  sheriff,  having  in  hia 
hands  a  writ  of  assistance  lawfully  issued,  to  execute,  cannot  excuse  himself 
from  its  execation,  beoanse  the  defendant  in  the  writ  claims  to  hold  the  poa- 
Ajc  Dbc.  you  XCV-38 
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sesaion  under  a  party  haviiig  a  title  older  than  the  title  of  the  rlaimant  in 
the  writ:  State  v.  OUea,  10  Wis.  101;  and  when  reqoested  or  when  Decenary 
he  must  exeonte  sach  a  writ  immediately.    If  he  delays  for  one  day,  for  no 
good  reasons,  and  against  plaintiff's  protestations,  and  in  the  mean  time  the 
tenant  has  destroyed  valnable  fiztares,  he  is  liable  for  the  damage  done: 
Chapman  ▼.  Thomburgh,  17  OaL  87.    Where  loss  occnrs  by  the  insufficiency 
of  sureties  in  a  replevin  bond  given  for  attached  property,  and  the  sheriff 
does  not  even  compel  them  to  testify,  he  is  liable  on  his  official  bond  for  his 
negligence:  IMle  v.  Detmond,  14  Pac.  Rep.  16.    An  agreement  by  an  officer 
to  serve  a  writ  for  less  than  the  legal  fees  will  not  vary  his  duty  respecting 
it.    And  in  an  action  against  him  for  neglecting  to  attach  property,  testi- 
mony showing  such  an  agreement  is  inadmissible;  HUi  v.  Pnxtt,  29  Vt.  119. 
Of  course,  where  there  is  property  of  defendant  in  the  sheriff's  bailiwick  sub- 
ject to  execution,  and  it  is  pointed  out  to  him,  and  he  is  requested  to  levy  an 
execution  upon  it,  but  fails  and  refuses  to  levy,  and  returns  the  execution  un- 
satisfied, it  is  a  dear  case  of  negligence:  MUer  v.  Staie^  61  Ind.  SOX,    The 
true  inquiry  is.  Has  the  sheriff  by  his  n^Hgence  deprived  the  plaintiff  of 
any  legal  means  of  securing  the  payment  of  his  debt  ?    If  he  has,  and  the 
debtor  had  property  which  might  by  due  process  have  been  subject  to  it^  the 
sheriff  shall  be  liable  to  the  amount  of  the  debt  which  might  have  been  thus 
secured:  SherriU  v.  Sla^ford,  10  Ired.  200.     For  other  illustrations  under  this 
head,  see  Lamon  v.  State^  50  Am.  Bee.  238;  PhUl^  v.  Ronald,  3  Bush,  2U, 
S.  C,  96  Am.  Dec 

5.  Directkm9  and  iMtiructiona  to  Officer,  Effect  qf,  wUh  Reaped  to  Senioe  qf 
Proeeae,  — Sheriff's  failure  to  levy  immediately  when  directed  to  do  so  by 
the  plaintiff  renders  him  liable  for  the  consequences,  if  loss  ensues:  Hunter 
V.  PhilUpn,  66  Qa.  634;  Tucher  v.  Bradley,  16  Conn.  46;  KiUredge  ▼.  BeOomt, 
7  N.  H.  399;  and  a  sheriff  receiving  specifio  instructions  as  to  attachment  of 
property,  or  levying  execution  upon  it»  ia  bound,  as  held  in  some  cases,  to 
follow  iJiem,  if  he  can  lawfully  do  so;  and  it  is  no  excuse  from  liability  to 
show  merely  that  he  acted  in  good  faith:  Smith  v.  Judkins,  60  N.  H.  127; 
RanleU  v.  BlodgeU,  17  Id.  298;  Ball  v.  Badger,  6  Id.  405;  Farrar  v.  Wingate, 
4  Bich.  35.  When  directed  to  attach  certain  real  estate  of  the  debtor, 
under  mortgage,  he  is  liable  for  suffering  other  creditors  to  obtain  prior  at- 
tachments on  the  right  to  redeem:  Kittredge  v.  BeBowe,  7  N.  H.  399.  An 
officer,  having  in  his  hands  the  proceeds  of  a  sale  of  goods  attached  on  a  writ, 
is  bound  to  levy  on  the  same,  without  specifio  directions,  when  the  execution 
in  the  action  is  given  to  him:  Luder  v.  Pierce,  60  Id.  13;  but  he  is  not  liable 
to  the  creditor,  as  held  in  one  case,  for  not  attaching  real  estate  of  the 
debtor  which  the  creditor  never  directed  him  to  attach:  Palmer  v.  OaUup, 
16  Id.  565.  On  the  other  hand,  however,  it  has  been  held  that,  thou^  the 
plaintiff  points  out  property  to  be  levied  on,  this  imposes  no  obligation  to 
levy  on  that  particular  property  to  the  exclusion  of  or  in  preference  to 
other  property:  Lawmm  v.  State,  10  Ark.  28;  8.  C,  60  Am.  Dec  238;  that 
an  officer  is  not  bound  to  make  a  special  service  of  a  writ»  by  attaching  prop- 
erty, without  written  directions  to  that  effect  from  the  plaintiff^  or  his  agent 
or  attorney:  BetU  v.  Norria,  15  Mc  468;  and  that  no  parol  instruction  of 
the  plaintiff,  in  an  attachment  or  execution,  respecting  property  seized  by 
the  ^eriff  under  either  writ*  will  discharge  the  sheriff  from  liability,  as  the 
statute  is  express  that  such  instruction  must  be  in  \i-riting:  Saji^ard  v. 
Boring,  12  Cal.  539.  An  execution  creditor,  or  his  counsel,  is  not  bound  to 
point  out  property  to  be  levied  on:  Albany  City  Bank  v.  Dorr,  Walk.  Ch. 
917;  Batter,  Chandler,  63  Tex.  613;  though  he  is  expected  generally  to  de 
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8o:  Suae  ▼.  Ownbjff  40  Mo.  71;  ffuiehing$  y.  Ruttan,  6  U.  C.  G.  P.  452;  and 
hia  nofc  doing  so  docs  not  relieve  the  sheriff  from  responsibility,  if,  through 
information  from  others,  or  by  reasonable  inquiries  and  diligence,  he  cari 
ascertain  whether  the  defenduit  has  property  subject  to  execution.     If  he 
has  such  knowledge,  no  matter  how  obtained  or  known,  and  fails  to  levy 
upon  it^  he  will  be  liable:  See  cases  last  cited;  Oarretl  v.  JIamblin,  1 1  Smeilea 
k^  M.  219;  ChOMe  v.  Town  qf  PlymouUt,  20  Vt.  4C9.     But  if  the  sheriff  has  no 
such  knowledge,  and  applies  to  the  plaintiff  or  his  counsel  to  point  out  prop- 
erty from  which  to  satisfy  an  execution,  and  knowledge  in  their  possession 
is  withheld  from  the  officer,  and  which,  if  known,  Would  enable  him  to  make 
a  levy,  that  fact  would  exonerate  the  sheriff  from  liability:  Batte  v.  Chandler^ 
53  Tex.  613.    Of  course,  where,  by  following  directions  and  instructions,  the 
officer  could  make  a  levy,  and  fails  because  he  does  not  heed  or  follow  them, 
he  is  clearly  liaUe:  KMbaUY,  Davia,  19  Me.  310;  AbboU  v.  Jacobs,  49  Id. 
319.    Where  sufficient  directions  have  been  given  to  an  officer  to  attach 
property,  and  he  has  neglected  to  make  an  ^attachment,  and  the  debtor  be- 
eomes  insolvent  before  judgment  is  recovered,  the  sheriff  is  liable,  though 
the  execution  was  not  placed  in  the  hands  of  an  officer  within  thirty  days 
from  the  rendition  of  judgment:  AhboU  v.  Jaeobst  auprd.    So  when  an  offi- 
cer ordered  to  attach  real  estate  neglects  to  do  so^  and  it  is  conveyed  l)y 
the  debtor  before  judgment  on  the  action,  he  is  liable  for  official  neglect, 
although  the  execution  was  not  placed  in  the  hands  of  an  officer  within 
thirty  days  from  the  rendition  of  judgment.    If,  however,  in  such  a  case, 
there  was  real  estate  of  the  debtor  remaining  on  which  a  levy  might  have 
been  but  was  not  made,  the  value  of  such  real  estate  should  be  allowed  in 
reduction  of  damages:  Tcwmend  v.  LUbey,  70  Id.  162.    The  direction,  "  Mr. 
Officer,  attach  suf  t,"  indorsed  upon  a  writ,  although  not  signed,  is  sufficient: 
Abbott  V.  JaoobBf  49  Id.  319.     So  the  words,  *'Mr.  Officer,  attach  suff.,"  on 
the  back  of  a  writ,  sufficiently  indicate  to  the  officer  that  an  attachment 
should  be  made:  KhmhaU  v.  i>at»9,  19  Id.  310.    In  pointing  out  property  to 
a  sheriff  to  seize,  it  is  sufficient  to  inform  him  where  the  property  is:  Mav" 
thall  V.  Simipwnf  13  La.  Ann.  437.    Verbal  directions  as  to  the  articles  or 
species  of  property  to  be  attached  are  binding  on  the  officer,  when  general 
directions  in  writing  to  attach  have  been  given:  KmbcUl  v.  Davis,  19  Me. 
310.     For  other  illustrations  under  this  head,  see  note  to  McDonald  v.  Neil* 
son,  14  Am.  Dec  457;  Ktrkpatrkk  v.  Black,  36  Id.  162;  Fletcher  v.  Bradley, 
36  Id.  324;  note  to  Root  v.  Wagfiier,  86  Id.  351. 

6.  Crimmai  Process.  — A  sheriff  cannot  be  ruled  out  of  the  county  of  his 
residence  for  failure  to  execute  a  criminal  warrant  therein.  Whether  an  at- 
tachment be  a  civil  or  criminal  proceeding,  the  county  of  his  residence  is  the 
proper  venue  of  the  case:  Sheffield  v.  State,  69  Ga.  730;  and  in  an  action  of 
trover  where  bail  is  required,  though  the  sheriff  fails  to  arrest  the  defend- 
ant, or  to  seize  the  property  sought  to  be  recovered,  or  to  take  a  bond  as 
required  by  the  statute,  he  cannot  by  an  order  of  court  be  charged  as  special 
bail,  and  have  judgment  entered  against  him  as  such  bail  along  with  the  de- 
fendant in  the  suit.  The  court  has  no  such  authority  under  the  statute: 
Gladden  v.  Doekr,  71  Id.  381;  Outlaw  v.  Gilmer,  27  Id.  365.  A  statute  re- 
quiring the  sheriff  to  notify  the  bail  fifteen  days  before  the  return  day  of  the 
execution  does  not  excuse  the  sheriff  from  making  diligent  search  for  the  body 
and  goods  of  the  debtor  as  before:  Kidder  v.  Parlin,  7  Greenlf.  80.  But  where 
a  judgment  creditor  told  the  officer  who  had  charge  of  his  execution  to  do 
the  best  he  could  with  it»  and  that  he,  the  creditor,  would  take  no  advantage, 
this  was  held  a  good  defense  for  the  officer  in  an  action  on  the  case  against 
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him  by  the  judgment  creditor,  for  not  arrestiiig  his  debtor  in  ezeeatun: 
Walker  v.  HcubeU,  11  Mass.  177.  A  sheriff  was  held  to  be  negligent  whers 
he  had  a  writ  against  a  resident  of  another  state,  who  was  known  by  the 
sheriff  to  be  in  his  coonty  upon  a  temporary  visits  and  snch  sheriff  was  also 
informed,  by  one  of  whom  he  iaqnired,  that  the  person  sought  would  be  at  a 
particular  place,  near  the  county  line,  on  a  certain  day  named,  on  his  way 
out  of  the  state,  and  he  failed  to  be  present  on  the  day  mentioned,  when,  if 
he  liad  been  there,  he  might  have  arrested  the  defendant,  and  where  he 
showed  no  reasons  for  not  going  there:  Stale  ▼.  TVoafifmafi,  5  Jones,  379;  S.  C, 
7  Id.  169.  But  a  sheriff-  is  not  liable  for  n^;ligenee  in  failing  to  make  an 
arrest  on  bail  process,  where  he  used  due  diligence  in  his  effort  to  find  one 
sgainst  whom  bail  process  had  been  lodged,  and  who  resided  in  the  coontiy, 
merely  becsuse,  while  he  was  absent  making  the  effort^  his  office  waa  dosed, 
and  before  he  returned  the  defendant  came  to  the  court-house,  and  there  took 
the  cars  and  left  the  state.  In  such  an  action,  plaintiff  cannot  recover  for 
the  sheriff  *s  default  in  keq^g  his  office  dosed,  unless  such  de&nlt  is  charged 
in  his  pleadings:  J^mts  v.  ScoU,  15  Rich.  12.  An  officer  is  not  bound  to  find 
a  defendant  to  arrest  him,  unless  he  can  be  found  by  "  reasonable  diligence." 
The  officer  does  not  warrant  that  he  will  find  him.  After  a  diligent  search 
he  may  return  nam  4tt  invenitu,  although  the  defendant  may  really  be  within 
the  officer's  precinct:  SttxMit  v.  PameU,  74  Me.  264.  A  prosflcnting  attorney 
has  no  oontrd  over  a  writ  which  has  been  put  into  the  sheriff's  hands  for  exe- 
cution. The  sheriff  may  take  his  advice  if  doubtful  as  to  his  duty,  but  is  not 
relieved  from  responsibility  if  he  fails  in  his  duty  by  following  such  advice: 
Beecker  v.  Andetton^  45  Mich.  543.  For  other  iUnstrations  under  this  liead, 
see  BlodgBU  v.  Town  qf  BraUleboro,  30  Vt.  579;  Fleteher  v.  Bradley,  36  Am. 
000.324. 

7.  Measure  qf  Damagea  for  NegSgenoe  hi  Servmg  Prooem.  — The  measure 
of  damages  against  a  sheriff,  in  the  absence  of  statutes  affixing  penalties,  for 
neglect  of  duty  in  failing  to  levy  an  attachment^  exeontioiiy  or  other  process, 
is  the  actual  loss  or  injury  sustained  by  the  creditor  in  conseq[uence  of  that 
failure.  If  the  whde  debt  is  lost^  then  the  amount  lost  is  the  injury.  If 
the  whole  debt  is  not  wholly  lest,  then  only  damages  to  the  extent  of  the 
injury  are  to  be  allowed,  and  tins  is  for  the  jury  to  determine  upon  the  evi- 
dence: Dolson  V.  Saactemf  11  Hun,  565;  AmM  v.  CommomweaUh,  8  Bw  Men. 
Ill;  BonduratU  v.  Lane,  9  Port.  484;  MarBhaU  v.  Smp^on^  13  La.  Ann.  437; 
Stale  V.  Miller,  48  Mo.  251;  State  v.  Case,  49  Id.  129;  Dorramoe  v.  Cbmmoa- 
wealth,  13  Pk.  St  160;  SherriU  v.  Sh{f»d,  10  Ind.  200;  BlodgeU  ▼.  Tom  qf 
Brattkboro,  30  Vt  579;  WaJb^ld  v.  Moore,  65  G*.  268;  /wy  v.  Colqmtt,  63 
Id.  509;  Boumian  v.  Cornell,  39  Barb.  69;  SiaU  v.  Xowranoi^  64  K.  C.  483; 
Clifton  V.  Hooper,  6  Q.  B.  468;  S.  C,  8  Jur.  968;  14  L.  J.  Q.  B.  1;  Comnum- 
wealtfi  V.  Lighifool,  7  B.  Moo.  298;  Neam  v.  Parker^  7  Jones»  150;  AbboU  v. 
Oilkepy,  75  Ala.  180.  In  this  country,  no  damage  can  be  recovered  unlsss 
the  plaintiff  shows  an  indebtedness  of  the  defendant  in  the  original  action: 
Webster  v.  Quimby,  8  N.  H.  382;  or  proves  that  he  has  sustained  loss  by  tiie 
omission  or  negligence  of  the  officer:  McNallg  v.  Kerewell,  37  Me^  551.  Bnt 
in  England,  it  seems,  that  though  there  be  no  actual  loss,  still,  in  the  case  of 
final  process,  the  plaintiff  must  have  nominal  damages:  CUJUm  v.  Hooper,  6 
Q.  B.  468;  S.  C,  8  Jur.  958;  14  L.  J.  Q.  &  1.  Withus,  itis  competent  for 
the  defendant  sherii^  or  his  sureties,  to  prove  that  the  plaintiff  has  sustained 
no  injury:  AbboU  v.  Oitteepff,  75  Ala.  180;  or  that  if  he  was  injured,  it  was 
on  account  of  his  own  conduct:  SUxU  v.  Com,  40  Mow  129;  Bank  qf  Borne  v. 
CnrtioBf  1  Hill,  275.    While  actual  damage  only  is  recovenhk  where  tiie 
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officer  has  acted  in  good  faith,  BlodgeU  v.  Town  qf  BraJtUdborOt  30  Vt.  579, 
the  whole  debt  may  be  allowed  where  his  neglect  was  willfal  and  with  a  view 
to  injure  the  plaintiff:  Hodadon  v.  WiUdns,  7  Greenl.  113.     The  old  mlo  was 
that  an  officer  who  had  been  guilty  of  neglect  in  not  serving  mesne  process, 
as  well  as  final  process,  should  be  liable  for  the  whole  debt:    Douglass  v. 
Baker,  9  Ma  41 ;  Green  v.  Lowell,  3  Greenl.  373.     This  was,  however,  a  rule 
rather  of  stem  policy  than  of  exact  justice:  Palmer  v.  Oallupy  16  Conn.  558; 
and  was  applied  only  in  cases  where  the  officer  had  done  nothing  under  the 
writ  that  operated  as  an  immediate  and  necessary  benefit  to  the  creditor: 
Waikmson  v.  Town  cf  Bennington,  12  Vt.  404.     But  now,  when  the  actual 
loss  or  damage  sustained  equals  the  whole  debt,  it  of  course  may  be  allowed. 
A  sheriff  is  liable  for  the  value  of  land  he  is  notified  to  levy  on  and  sell  under 
an  execution  founded  upon  a  debt  for  the  purchase-money  of  land  claimed  as 
a  homestead,  where  he  is  notified  in  writing  of  the  facts,  and  fails  to  levy: 
Baker  v.  Bower,  44  Ga.  14.     The  measure  of  damages  for  a  failure  to  levy 
npon  real  estate,  or  for  making  a  void  levy,  is  the  actual  value  of  the  real 
estate  thus  lost  by  the  officer's  negligence:  Parker  v.  Peabody,  5C  Vt.  221; 
Harris  v.  Murfree,  54  Ala.  161.     Irregularity  of  execution  may  be  given  in 
evidence  in  mitigation  of  damages,  but  is  no  bar  to  an  action  for  refusing  to 
obey  its  mandate:  CommonweaWi  v.  0*Cull,  7  J.  J.  Marsh.  149.     For  failure 
to  levy  an  execution  a  sheriff  and  his  sureties  are  not  liable  to  strangers  to 
the  writ  who  may  suffer  consequential  injury,  —  as  to  a  mortgagee  of  the 
debtor's  lands,  which,  by  reason  of  failure  to  levy  on  chattels,  results  in  a 
sale  of  the  lands,  thus  depriving  the  mortgagee  of  his  security:   State  v. 
Whiie,  88  Ind.  587.     L[iterest:   Bondurant  v.  Lane,  9  Port.  484;  MUcMl  v. 
CommomoeaWi,  37  Pa.  St.  187;  and  costs:  Miller  v.  StaU,  61  Ind.  503;  Lewis 
▼.  HamUion,  1  Hemp.  21;  MUcIieU  v.  CommonweaUIi,  37  Pa.  St.  187,  — have 
been  allowed  as  damages  against  a  sheriff  for  bis  negligence  in  not  levying 
process.     Where  the  sheriff's  negligence  in  failing  to  levy  process  causes 
slight  loss  only,  nominal  damages  only  are  allowed:  State  v.  Emmons,  99  Ind. 
452;  Selfridge  v.  LiglOgow,  2  Mass.  374;   Bell  v.  Boberts,  15  Vt.  741.     The 
sureties  of  a  sheriff  are  not  liable  for  the  statutory  penalty  imposed  for  his 
neglect  to  levy,  but  only  for  the  actual  damages  sustained:  Olascock  v.  Ash- 
man, 52  Cal.  493.    Damages  fpr  a  sheriff's  omission  to  serve  process  are  in 
their  nature  unliquidated:   Sdtwab  v.  Coots,  44  Mich.  463.     In  an  action 
against  an  officer  for  neglect  of  duty  on  mesne  process,  the  rule  of  damages 
is  the  injury  actually  sustained,  and  not  the  amount  of  the  debt,  unless  they 
are  both  equal:   Clark  v.  Smith,  9  Conn.  379.     The  distinction  sometimes 
made  on  this  subject  between  the  case  of  mesne  process  and  that  of  final 
process  is  one  rather  of  practice  than  of  principle,  actual  damage  being 
essential  to  a  right  of  action  in  both  cases;   and  the  only  difference  being 
that  in  the  latter  case  damage  is  presumed,  but  may  be  disproved,  while  in 
the  former  case  it  must  be  proved:   Bajik  qf  Hartford  County  v.   Waiermau, 
26  Id.  324.    The  measure  of  plaintiff's  damages  in  an  action  against  a  sheriff 
for  neglecting  his  official  duty  in  arresting  a  defendant  is  the  injury  sus« 
tained:  Pugh  v.  McRae,  2  Ala.  393;  Ooodricfi  v.  Starr,  18  Vt  227;  Dai\for(h 
V.  PraU,  9  Cush.  318;  State  v.  Troutman,  5  Jones,  379;  S.  C,  7  Id.  169;  see 
PhilBps  V.  Bonald,  3  Bush,  244,  S.  C,  96  Am.  Dec,  on  this  head. 

8.  Failure  to  Betum,  or  False  Betum — Amercement  qf  Sheriff.  —  NuUa  bona 
may  be  returned  if  goods  are  not  found  by  the  exercise  of  ordinary  skill  and 
diligence  by  the  officer,  whether  the  defendant  had  them  or  not:  Strout  v. 
PmrneO,  74  Me.  264;  Cross  v.  Williams,  63  How.  Pr.  191.  But  for  a  faha 
ivCom  or  BO  ratom  at  all  the  officer  is  liable  to  the  execution  creditor:  Hutch- 
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injs  y.  JttUtan,  6  U.  C.  C.  P.  452;  Norton  v.  ValenHne,  16  Me.  36;  Bowie  ▼. 
Brahe^  4  Daer,  676.  A  retam  of  nulla  bonaoT  non  est  inventus  is  not  a  false 
return,  unless  it  appears  that  the  sheriff  is  informed  that  the  defendant  has 
goods  in  the  county,  and  that  the  officer  haa  had  an  opportonity,  or  a  reason- 
able time,  in  which  to  make  the  levy.  But  if  this  does  appear,  such  a  return 
is  false:  Dougal  ▼.  Froet,  I  Day,  f28;  Trigg  v.  McDonald,  2  Humph.  386.  It 
has  been  held  in  one  case  that  the  creditor  has  no  action  on  the  case  against 
a  sheriff  for  a  failure  to  return  an  execution  within  the  time  commanded, 
after  complete  service  of  the  same,  without  proof  of  actual  loss:  Fletcher  v. 
Bradley,  12  Vt.  22;  S.  C,  36  Am.  Dec.  324;  but  in  another  that  the  sheriff  is 
liable  to  such  an  action,  although  the  judgment  creditor  suffered  no  injury 
by  such  neglect:  Ooodnow  v.  WiUard,  5  Met.  517;  and  nominal  damages  have 
been  allowed  for  not  returning  an  execution  within  the  time  prescribed  by 
law,  whether  served  or  not:  Webster  v.  Quhnln/,  8  N.  H.  382;  People  v.  John' 
eon,  4  Bradw.  346;  Smith  v.  Perry,  18  Tex.  510;  S.  C,  70  Am.  Dec  295. 
But  mere  failure  to  make  such  return  is  ground  for  nominal  damages  only. 
A  greater  recovery  can  be  had  only  where  special  damage  is  shown:  State  v. 
Black,  70  Ind.  204.  For  slight  loss,  nominal  damages  are  allowed:  OaOupv. 
BoUnson,  1 1  Gray,  20.  The  general  rule  is,  that  for  non-return  or  a  falsa 
return  of  process,  the  plaintiff's  actual  injury  and  loss  sustained  by  such 
omission  or  act  is  the  only  proper  criterion  of  damages:  Norton  v.  ValeviioB^ 
15  Me.  36;  Ctarh  v.  Smith,  10  Conn.  1;  Hamilton  v.  ManUi,  2  Tyler,  403; 
Commonwealth  v.  Bradley,  4  J.  J.  Marsh.  209;  LoveU  v.  Pike,  41  Me.  340; 
8.  C,  66  Am.  Dec.  248.  Yet  this  rule  will  not,  under  some  drcumstanoes, 
prevent  the  full  amount  of  an  execution  from  being  the  measure  of  damages: 
Duttpliy  v.  Whipple,  25  Mich.  10;  Ackley  v.  Chester,  5  Day,  221;  Bowman  v. 
Cornell,  39  Barb.  69.  The  defendant,  however,  may,  in  an  action  for  failure 
to  make  money  on  an  execution,  show  in  mitigation  of  damages  that  the  de- 
fendant in  execution  had  no  property  subject  to  levy  and  sale  under  the 
execution;  or  that  his  property  was  encumbered  by  mortgage  or  other  lien, 
of  the  existence  of  which  the  plaintiff  was  charged  with  notice:  Abbott  v. 
Oillespy,  75  Ala.  180;  or,  in  an  action  for  a  false  return,  that  a  debtor  was 
in  extreme  sickness  and  poverty,  and  though  the  return  that  he  had  taken 
bail  from  him  was  false,  that  the  debtor  after  recovering  his  health  did 
not  conceal  himself:  Weld  v.  Bartlett,  10  Mass.  469;  or,  in  an  action  for 
not  returning  a  writ  of  attachment,  that  the  property  attached  was  sub- 
ject to  prior  encumbrances  to  nearly  its  value,  and  that  the  debtor  had 
no  other  property  liable  to  attachment,  and  had  absconded:  Clark  v.  Smith, 
9  Conn.  379;  or  that,  in  an  action  for  failure  to  return,  the  plaintiff  has 
sustained  no  injury:  Smith  v.  Perry,  18  Tex.  510;  8.  0.,  70  Am.  Deo.  296.  As 
to  justification  of  officer  under  writ  which  he  haa  failed  to  return,  see  ex- 
tended note  to  Williams  v.  BabbiU,  74  Am.  Dec.  672.  It  has  been  held  that^ 
in  a  proceeding  by  a  judgment  creditor  against  a  sheriff  and  his  sureties  for 
failure  to  return  an  execution  within  the  proper  time,  it  is  no  defense  that 
the  defendant  in  the  execution  was  insolvent,  and  that  the  plaintiff  was 
therefore  not  damaged:  Atkinson  v.  Heer,  44  Ark.  174;  Watson  v.  Brennan, 
7  Jones  &S.  81;  and  nominal  damages  and  costs  have  been  allowed:  Smith 
V.  Perry,  18  Tex.  510;  S.  C,  70  Am.  Dec.  295;  but,  on  the  other  hand,  that 
plaintiff  is  not  entitled  even  to  nominal  damages,  unless  he  haa  sustained 
actual  injury  by  reason  of  such  failure:  Stevenson  v.  Judy,  49  Mo.  227.  In 
such  an  action  it  has  been  held,  too»  that  it  is  no  defense  that  the  deputy 
sheriff  indorsed  a  return  upon  the  execution,  and  went  to  the  clerk's  office  to 
file  it,  but  that  the  clerk  was  absent,  and  that  he  was  afterwards  prevented 
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by  his  official  daties  from  returning  to  the  clerk's  office,  without  further 
showing  that  the  office  remained  closed  beyond  the  life  of  the  ezecntion,  and 
that  he  returned  it  as  soon  afterwards  as  practicable:  Alkmaon  v.  Beer,  44 
Ark.  174.  And  it  is  no  defense  to  snch  an  action,  where  the  writ  issued 
November  30,  1867,  and  was  returnable  in  February  next,  that  the  sherifl 
failed  to  renew  his  bond  in  January,  as  required  by  law,  but  still  continued 
to  act  as  sheriff:  Dunpky  v.  Whipple^  25  Mich.  10. 

So  where  one  became  bail  at  the  request  of  a  third  person,  who  afterwards 
paid  him  the  greatest  part  of  the  judgment,  which  the  bail  had  been  com- 
pelled to  satisfy,  this  was  held  to  constitute  no  defense  for  the  sheriff  in  an 
action  brought  against  him  by  the  bail  for  a  false  return  on  the  execution: 
Kidder  v.  Parlin,  7  Greenl.  80.  The  statute  sometimes  provides  a  more  expe- 
ditious remedy  against  sheri£&  and  other  officers  for  failure  to  levy  or  return 
writs  of  execution,  etc.,  and  this  is  by  amercement:  Crooher  v.  Melici,  18 
Neb.  227;  S.  C,  24  N.  W.  Rep.  G89;  HeUman  v.  Spielman,  19  Neb.  152;  &  0., 
27  N.  W.  Rep.  131;  Heymann  v.  Cunningham,  51  Wis.  506;  Brener  v.  Elder, 
22  N.  W.  Rep.  622.  The  sheriff  may  be  ordered,  in  such  cases,  to  show 
cause:  Brener  v.  Elder,  22  Id.  622;  or  be  proceeded  against  as  for  a  con- 
tempt: Schwab  V.  Coois,  44  Mich.  463;  S.  C,  7  N.  W.  Rep.  195.  In  all 
proceedings  or  actions  against  sheriffs  or  other  officers  for  failure  to  return 
writs  of  execution  and  other  process,  the  inquiry  is  permitted  whether  the 
debt  could  have  been  collected,  and  whether  ite  collection  has  been  prejudiced 
by  the  acts  of  the  defendant;  and  in  such  cases  the  actual  loss  sustained  by 
the  plaintiff  in  the  value  or  availability  of  his  security,  by  reason  of  the  act 
or  negligence  of  the  defendant,  is  the  measure  of  his  damages:  Crooker  v. 
Meliek,  18  Neb.  227;  S.  C,  24  N.  W.  Rep.  689;  HeUman  v.  SpUlman,  19  Neb. 
152;  S.  C,  27  N.  W.  Rep.  131;  and  all  legal  facts  necessary  and  proper  to 
prove  or  disprove  such  damages  may  be  pleaded  and  proved:  Crooker  v.  Meliek, 
$npra.  On  a  motion  to  amerce  a  sheriff  for  neglecting  to  levy  a  writ  of  Jieri 
facias,  the  plaintiff  is  not  required  to  show  with  precision  the  value  of  the 
property  on  which  levy  might  have  been  made.  It  is  enough  if  he  show  that 
the  neglect  has  deprived  him  of  a  substantial  benefit  under  his  writ:  White 
V.  Hockqfellar,  45  N.  J.  L.  299.  Where  the  officer  has  actually  made  a  ser- 
vice as  directed  by  plaintiff 's  counsel,  he  is  bound  to  make  a  return  showing 
that  fact:  Heymann  v.  CunningJiam;;  51  Wis.  506.  A  notice  of  amercement 
for  neglect  in  serving  an  execution  must  assign  "neglect"  or  "refusal"  to 
execute  it  as  the  ground  of  amercement.  The  alleged  ground  that  it  is  "  for 
not  executing  the  writ  of  execution  ":  Striker  v.  Meraeks,  21  N.  J.  L.  542;  or, 
"  that  he  hath  not  returned  the  execution  according  to  law,  and  for  neglect 
of  duty  in  relation  to  said  execution  ":  RiUer  v.  Mertelea,  4  Id.  627,  —  is  insuf- 
ficient for  want  of  certainty.  A  sheriff  will  not  be  amerced  if  the  plaintiff 
has  by  his  own  interference  prevented  him  from  discharging  his  duties:  Stry* 
ker  V.  Mertelett,  4  Id.  542;  nor  will  he  be  amerced  for  the  whole  debt  and  costs 
for  a  mere  failure  to  return  a  fieri  fadae:  Waterman  v.  Merrill,  3Sf  N.  J.  L. 
378;  Todd  v.  Hoagland,  36  Id.  352;  nor  is  he  liable  to  amercement  where  he 
received  a  summons  by  mail  to  serve,  six  days  before  the  sitting  of  the  court 
at  which  it  was  returnable,  but  did  not  serve  it  until  two  days  thereafter: 
Yeargin  v.  Wood,  84  N.  C.  326.  A  sheriff  may,  after  his  term  of  office  has 
expired,  be  amerced  for  official  misconduct^  whenever  a  proper  case  is  made 
therefor.  But  a  sheriff  who  receives  a  writ  of  execution  about  thirty  days 
before  his  term  of  office  expires,  and  does  not  serve  the  writ  or  return  it  to 
the  court  from  which  it  was  issued,  nor  deliver  the  same  to  his  successor  in 
effioe,  omnot  be  amerced  under  the  Kansas  statute,  unless  it  is  affirmatively 
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ahown,  by  speeial  eiroomstaiioes,  that  he  was  negligent  in  failing  or  refosing 
to  commenoe  to  execate  the  writ  before  his  term  of  office  expired:  Amutromff 
y.  OrarU,  7  Kan.  285. 

9.  Otfter  Mattert,  — An  officer  having  in  his  hands  a  writ  for  aervice  has 
no  authority,  in  hia  official  capacity,  to  settle  the  demand,  and  to  receive  the 
money  of  the  debtor:  WaUe  v.  DeUsdemier^  15  Me.  144;  Green  ▼.  Lowell,  3 
Greenl.  373.  If  he  fails  to  pay  the  money  over,  keeps  it  for  a  year,  and  the 
debtor  ia  again  sued,  the  officer  may  be  sued  for  it  and  intereat  without  pre- 
vioua  demand:  Id.  If  the  8heri£E^  after  the  receipt  of  an  execution,  col> 
lecta  and  paya  to  the  plaintiff  the  amount  due  on  the  same,  he  is  not 
liable  to  the  plaintiff  in  the  amount  thua  collected  as  a  measure  of  damages, 
merely  for  a  aubsequeut  failure  to  return  the  writ:  Hoag  v.  Warden,  37  Cal. 
522;  conirOf  Cfreen  v.  Lacell,  3  Oreenl.  341.  It  aeema  that  in  Tennessee,  if 
the  plaintiff  receive  from  the  sheriff  money  made  by  a  lev}'  of  execution,  it 
ia  a  waiver  of  hia  action  againat  the  aheriff  for  a  falae  return  of  tho  same 
execution;  aUtei',  if  the  money  be  received  on  an  aiiat  execution:  Trijff 
v.  McDonald,  2  Uumph.  38G.  An  officer  ia  bound  to  exerciso  ordinary 
and  reasonable  diligence  in  executing  writs;  and  what  conatitutca  such 
diligence,  or  what  amounta  to  negligence,  where  there  ia  any  question 
about  the  facts,  is  a  question  of  fact  for  tho  jury;  and  to  assist  them  in  the 
solution  of  thia  qneation,  the  jury  muat  consider  all  the  facta  attending 
each  particular  case.  The  caaea  cited  above  ahow  that  "among  the  most 
material  of  the  facts  thus  to  be  considered  are  the  information  which  the  offi- 
cer actually  possessed,  the  means  by  which  this  information  would  have 
been  extended,  the  press  of  other  official  duties,  and  tho  various  hindrances 
which,  without  his  fault,  may  have  impeded  his  progress.'*  They  also  show 
that  tho  issue  roost  frequently  to  be  tried  in  actions  against  officers  for  not 
levying  proces3  is  this:  "Did  the  defendant  iu  execution  have  propert}',  of 
which  the  officer  by  the  exercise  of  reasonable  diligence  could  have  had 
kuowleilge,  and  upon  which  a  seizure  could  have  been  made  ?"  Freeman  on  Ex- 
ecutions, sec.  252;  note  to  Hargrove  v.  Penrod,  12  Am.  Dec.  203;  note  to  Mc- 
Donald v.  NeiUon,  14  Id.  457;  Finnigan  v.  Jarvia,  8  U.  C.  Q.  B.  210;  StaU  v. 
Poi-ier,  1  Harr.  (Del.)  127;  Bamesv,  Thompson,  2 Swan,  313;  Snellv,  Slate,  2ld. 
243;  Taylor  v.  IVimer,  30  Mo.  12G.  Due  diligence  or  reasonable  diligence  in 
levying  process  or  writs  may  depend  upon  the  fact  of  defendant's  fraud,  or 
that  he  is  about  to  leave  the  state,  or  to  remove  his  property  therefrom,  etc.; 
hence  immediate  action  is  necessary:  Wlutney  v.  BuUerJield,  13  Cal.  339;  but 
the  law  requires  no  impoasibiltiea,  and  impoaea  no  unconscionable  exactions: 
Id.  Therefore  a  sheriff  is  not  bound  to  keep  sentinel  day  and  night  at  a  de- 
fendant's house  for  several  days  or  weeka  in  auoceaaion  to  lie  duly  diligent: 
Finnigan  v.  Jarvia,  8  U.  C.  Q.  B.  210.  Where  the  undiapnted  facts  ahow 
negligence  in  tlie  aheriff,  by  failing  or  neglecting  to  levy  a  writ  or  proceaa  in 
hia  hands,  and  no  excuse  is  shown,  it  ia  error  to  aubmit  tho  qneation  of  his 
negligence  to  the  jury:  Elmore  v.  Hill,  51  Wis.  365;  8.  C,  8  N.  W.  Rep. 
472;  4C  Wis.  618;  1  N.  W.  Rep.  235.  Where  negligence  concluaively  ap- 
pears, there  is  no  question  for  the  jury:  Id.  But  in  an  action  against  a 
sheriff  for  failure  to  arrest*  when  the  prcKseedinga  in  the  case  out  of  which 
the  writ  iasued  are  valid  on  their  face,  and  an  offer  ia  made  to  show  com- 
plete juriadiotion  in  the  court  iasaing  the  writ^  it  is  error  for  the  court  to 
direct  a  verdict  for  the  defendant:  Hatch  v.  Saunden,  33  Id.  178. 

Witli  respect  to  the  burdsn  of  proof  in  an  action  against  an  officer  for  an 
omiasion  or  neglect  of  duty  in  levying  writa,  it  haa  been  held  that  to  render 
a  ah«riff  liable  for  a  failure  to  levy,  it  most  appear  that  he  bad  knosrledge  of 
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property  subject  to  exeention,  or  of  facts  which  would  have  enabled  him  to 
ascertam  such  property:  Bell  v.  CommomoeaUh^  1  J.  J.  Marsh.  S50;  Taylor  ▼. 
Winter,  30  Mo.  126.  Such  an  action  cannot  be  sustained  by  showing  merely 
that  the  officer  was  directed  to  levy  upon  certain  property.  It  must  also  be 
shown  that  defendant  had  at  the  time  some  interest  in  the  property,  or  such 
possession  as  would  raise  a  presumption  of  ownership:  Stevenson  v.  Judy,  49 
Id.  227;  for  possession  of  property  is  always  prima  fade  evidence  of  owner- 
ship. So  to  render  a  sheriff  responsible  for  not  making  money  on  an  execu- 
tion, it  is  necessary  to  prove  that  the  execution  had  been  placed  in  his  hands, 
and  that  while  in  his  hands,  he  had  been  required  to  make  a  levy  when  it 
was  in  his  power  to  do  so,  and  that  he  had  failed  to  make  such  levy:  T/yen' 
decker  v.  Martin,  38  Tex.  287.  So  in  an  action  against  an  officer  for  neglect- 
ing to  attach  property  as  the  property  of  the  plaintiff's  debtor,  it  has  been 
held  that  the  burden  of  proving  that  the  property  was  so  far  the  debtor's  as 
to  be  liable  to  attachment  as  his,  is  upon  the  plaintiff  throughout,  although 
the  defendant  claims  title  in  himself  under  a  purchase  from  the  debtor: 
Pftelps  V.  CuUer,  4  Gray,  137.  On  the  other  hand,  however,  in  an  action 
against  a  sheriff  for  failing  to  levy  upon  property,  it  has  been  held  that  the 
ORiM  or  burden  is  upon  the  officer  to  prove  circumstances  justifying  his  omis- 
sion or  neglect:  Elmorev,  Hill,  40  Wis.  618;  S.  C,  1  N.  W.  Rep.  235;  Bonnell 
V.  Bowman,  53  111.  460,  citing  the  principal  case  to  this  point;  as  showing  that 
a  delay  was  not,  in  fact,  unreasonable:  Id.;  or  that  the  defendant  iu  the  writ 
was  insolvent:  State  v.  Troutman,  5  Jones,  379;  S.  C,  7  Id.  1C9.  So,  with 
proving  a  reasonable  excuse  for  his  failure  to  make  a  return:  Smit/i  v.  Perry, 
18  Tex.  510;  S.  C,  70  Am.  Dec.  295.  So  in  an  action  against  a  sheriff  for 
damages  on  account  of  his  failure  and  neglect  to  servo  a  writ  of  attachment, 
when  the  defense  is  set  up  that  the  property  upon  which  he  was  directed  to 
levy  had  been  transferred  to  an  assignee  by  assignment  for  the  benefit  of 
creditors,  it  is  incumbent  upon  the  defendant  to  show  that  a  bond  had  been 
filed  by  the  assignee  within  the  time  required  by  statute,  or  that  creditors  had 
intervened  to  enforce  the  assignment:  Beard  v.  Clippert,  30  K.  W.  Rep.  323. 
And  the  cases  are  quite  uniform,  to  the  effect  that  where  the  execution  de- 
fendant is  shown  to  be  in  possession  of  property,  it  devolves  upon  the  officer  to' 
show  that  such  property  is  exempt  from  execution:  Bonnell  v.  Bowman,  53  IlL 
46U,  citing  the  principal  case  to  this  point;  Terrell  v.  State,  66  Ind.  570;  Gov' 
tmor  V.  Campbell,  17  Ala.  566;  AhboU  v.  Oillespy,  75  111.  180.  Unless  he  does 
BO,  he  will  be  liable  in  an  action  for  failure  to  levy.  In  fact,  it  is  the  safer 
policy  for  him  to  levy  upon  exempt  property,  and  let  the  creditor  contest  the 
claim  of  exemption  under  the  provisions  of  the  statute:  Abbott  v.  QiUespy, 
Mirpra;  compare  State  v.  Brcu^ord,  44  Ga.  417.  In  a  proceeding  against  a  sher- 
iff for  failing  to  levy  an  execution  which  came  to  his  hands  in  November,  the 
tax  roUs  showing  that  the  defendant  in  execution  rendered  no  property  for 
taxes  on  the  first  day  of  the  preceding  January,  have  been  held  inadmissible: 
Baite  V.  Chandler,  53  Tex.  613.  But  they  have  been  admitted  in  Georgia  as 
tending  to  show  ownership  of  property,  and  value  put  thereon  by  the  owner, 
particularly  when  conneoted  with  other  •videnoe  to  the  same  effeoi:  /wy  r, 
CMgviei;  63  Ga.  600. 
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OOOPEE  V.  TylBB. 

[4A  iLLXHOlfl,  482.] 

BiTBDsy  ov  Pboov  as  to  New  Mattsb.  —If  the  aoswer  to  a  bOl  in  ehi]i« 
oaj,  by  wfty  of  affirmatiTe  aUegatioiiB,  sets  np  new  matter,  not  leepon- 
■£▼6  to  the  bUl,  the  burden  is  upon  the  defendant  to  prove  the  allegatioiia 
M  charged.* 

Sracano  Pxriobmakob.  — Vendor  is  Bottkd  to  Contst  Title  to  Laitd 
WmuH  He  Sells  and  CovENAins  fqk  is  his  Obuoatiok;  and  if 
from  hia  n^ligenoe  or  default  the  tiUe  has  been  lost»  or  the  property 
becomes  encumbered  by  judgments,  taxes,  forfeiture,  or  otherwise,  be- 
fore the  time  for  conveying  the  same,  or  before  he  offers  to  perform  his 
contract,  or  before  a  rescission  of  the  contract,  he  cannot  insist  upon 
performance  by  the  other  party  until  he  relieves  the  title  from  such  sub- 
sequent encumbrance. 

JuBiSDicnoN  in  Chancery  or  Defense  at  Law.  — Where  the  holder  of  a 
note  executed  with  a  power  of  attorney  to  confess  judgment  procures 
judgment  thereon  in  a  foreign  county,  without  notice  to  the  debtor,  the 
latter  will  not  be  precluded  from  resorting  to  a  court  of  chancery,  al- 
though the  ground  of  relief  sought  in  chancery  could  have  been  mads 
available  in  a  suit  at  law,  if  the  debtor  had  had  notice  of  the  pendency 
of  the  proceedings. 

Contract  mat  be  Treated  as  Rescinded  when — Collection  of  Judo- 
ICENT  MAY  BE  ENJOINED  WHEN.  —  Where  a  vendor  of  lands  executed 
to  his  vendee  a  bond  for  a  deed,  in  which  he  agreed  to  execute  a  deed 
to  his  vendee  in  sixty  days  from  the  date  thereof,  without  any  condi- 
tions, and  received  the  vendee's  note  for  the  remaiuder  of  the  purchase- 
money,  with  a  power  of  attorney  to  confess  judgment,  and  at  the 
expiration  of  sixty  days  offered  to  make  a  deed,  if  the  vendee  would 
execute  a  mortgage  to  secure  the  unpaid  note,  which  the  vendee  refused 
to  do,  and  the  vendor,  not  having  complied  with  the  conditions  of  his 
bond,  afterwards  obtained  judgment  by  confession  on  the  note  in  a  for- 
eign county,  without  notice,  and  the  vendee  not  having  exercised  any 
right  of  ownership  over  the  land,  nor  by  any  subsequent  act  committed 
himself  to  a  performance  on  his  part,  it  was  held  that  the  vendee  had  a 
right  to  treat  the  contract  as  rescinded,  and  to  enjoin  the  collection  of 
the  judgment.  The  vendee  had  a  right  to  insist  upon  the  contract  as  it 
was  made;  and  the  offer  to  make  a  deed  imposing  conditions  would  be 
the  same  as  if  no  offer  of  a  deed  had  ever  been  made. 

Appeal.    The  facts  are  stated  in  the  opudon. 
Skinner  and  Marsh,  for  the  appellant. 
Wheat  and  Marcy,  for  the  appellee. 

By  Court,  Walker,  J.  This  was  a  bill  filed  by  Benjamin 
F.  Cooper  in  the  Adams  circuit  court,  against  Augustus  Tyler, 
to  enjoin  the  collection  of  a  judgment,  recovered  by  the  latter 
against  the  former,  by  confession  on  a  power  of  attorney,  in 
the  state  of  Wisconsin.  It  appears  that  on  the  23d  of  Decem- 
ber, 1856,  appellee  sold  to  appellant  several  tracts  of  land, 
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fdtuated  in  Marathon  County,  in  the  state  of  Wisconsin.  He 
at  the  time  gave  to  appellant  a  bond  for  a  warranty  deed  for 
the  same,  within  sixty  days  from  that  date.  Appellant  exe- 
<^uted  his  two  promissory  notes  for  the  purchase-money,  one 
for  $920  due  on  the  16th  of  March,  1857,  in  lumber;  but  it 
seems  to  be  conceded  that  $320  of  this  note  was  not  for  the 
pnrchase-money.  This  note  was  paid  in  lumber.  The  other 
was  for  $2,000  payable  on  the  1st  of  September,  1859,  with 
ten  per  cent  interest. 

Afterwards,  appellee  prepared  and  offered  to  deliver  the 
deed,  upon  the  condition  that  appellant  would  execute  a  mort- 
gage on  the  land,  to  secure  the  purchase-money,  but  he  de- 
clined receiving  it  on  these  terms,  as  no  such  condition  was 
contained  in  the  contract.  Subsequently,  in  June,  1860,  ap- 
pellee, without  any  notice  to  appellant,  caused  a  judgment  to 
be  entered  by  confession,  under  the  power  executed  at  the 
time  of  entering  into  the  contract,  on  the  two-thousand-dollar 
note,  for  about  $2,712,  for  principal  and  interest,  in  Lafayette 
County,  in  the  state  of  Wisconsin.  After  the  offer  to  deliver 
the  deed  by  appellee,  on  the  conditions  which  were  refused,  it 
seems  that  neither  party  gave  any  further  attention  to  the 
lands,  and  they  have  been  forfeited,  or  sold  for  taxes;  nor  does 
it  appear  that  appellant  exercised  any  ownership  over  them. 

At  the  November  term,  1866,  of  the  Adams  circuit  court, 
appellee  commenced  suit,  and  sued  out  an  attachment  against 
appellant,  on  that  judgment,  and  had  garnishee  process  served 
on  debtors  of  appellant,  and  this  bill  was  exhibited  to  restrain 
its  collection.  The  court,  on  a  hearing  on  the  bill,  answer, 
replication,  exhibits,  and  proofs,  rendered  a  decree  dissolving 
the  injunction,  and  dismissing  the  bill.  And  the  cause  is 
brought  to  this- court  to  review  that  decree. 

It  is  insisted  in  the  answer  to  the  bill  that  it  was  a  part  of 
the  agreement,  that  appellant  was  to  execute  a  mortgage  on 
the  premises,  when  the  deed  should  be  delivered,  to  secure  the 
purchase-money,  and  that  it  was  by  mistake  omitted  to  be 
inserted  in  the  bond.  Of  this  there  seems  to  be  no  evidence. 
The  attorney  who  drew  the  writings  states  that  he  has  no 
recollection  of  any  such  understanding,  and  appellant,  in  his 
testimony,  positively  denies  that  there  was  any  such  agree- 
ment. This  being  new  matter,  set  up  as  an  excuse  for  not 
executing  the  agreement,  as  it  is  embodied  in  the  bond,  and 
not  being  responsive  to  the  bill,  it  devolved  upon  the  appellee 
to  prove  the  allegation.     This  he  has  failed  to  do. 
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He  also  sets  up  in  ins  answer  that  appellant  agreed  to  pay 
the  taxes  on  the  land,  but  has  equally  failed  to  prove  that 
allegation.  It  being  new  mdtter,  it  should  have  been  proved 
by  him.  And  appellant  states  in  his  evidence  that  no  such 
agreement  was  ever  made.  The  rule  is  familiar  that  the 
vendor  is  bound  to  convey  the  title  to  the  land  wliich  he  sells, 
and  covenants  for,  in  his  obligation.  And  if  from  his  negli- 
gence or  default  the  property  becomes  encumbered  by  judg- 
ments, taxes,  forfeiture,  or  otherwise,  before  the  lime  for 
conveying  the  same,  or  before  he  offers  to  perform  his  contract, 
he  cannot  insist  upon  performance  by  the  other  party  until  he 
relieves  the  title  from  the  encumbrance.  If,  in  this  case,  the 
title  has  been  lost,  or  the  property  encumbered,  before  a  per- 
formance, or  an  offer  to  perform,  or  before  a  rescission  of  the 
contract,  then  appellee  had  no  right,  either  in  law  or  equity, 
to  enforce  the  contract  against  appellant. 

Appellee  bound  himself  to  execute  and  deliver  a  deed, 
within  sixty  days,  for  the  lands,  without  any  conditions  im- 
posed upon  appellant.  He  never  has,  so  far  as  this  record 
discloses,  offered  to  deliver  the  deed  without  imposing  terms 
not  contained  in  the  contract.  He  had  no  right  to  require  the 
execution  of  a  mortgage;  and  the  offer  to  deliver,  on  those 
terms  only,  was  outside  of  the  contract,  and  appellant  had  a 
right  to  refuse  to  receive  the  deed  on  the  terms  required.  He 
had  a  right  to  insist  upon  the  contract  as  it  was  made,  and 
when  the  appellee  refused  to  execute  it  according  to  its  terms, 
appellant  was  at  liberty  to  treat  the  contract  as  rescinded.  No 
other  offer  of  a  deed  seems  ever  to  have  been  made,  and  with 
the  unauthorized  terms  which  were  imposed,  it  was  the  same 
as  if  an  offer  had  never  been  made.  And  from  all  the  evi- 
dence in  the  case,  we  are  impelled  to  the  conclusion  that 
appellant  abandoned  the  contract,  and  never  did  any  act  sub- 
sequently by  which  he  became  liable  for  its  performance. 

Having  failed  to  perform  his  part  of  the  contract,  it  was  the 
duty  of  appellee  to  keep  down  the  taxes,  and  preserve  the 
title  to  the  land.  Had  he  done  this,  and  offered  to  perform 
the  contract  on  his  part,  before  being  notified  of  a  rescission 
by  appellee,  he  might,  no  doubt,  have  made  a  proper  tender, 
even  after  the  time  limited  had  expired;  but  he  has  wholly 
failed,  and  equity  will  not  now  require  appellant  to  receive  ao 
encumbered,  if  not  a  doubtful,  title,  after  such  a  length  of 
tune,  without  any  default  on  bis  part    So  far  as  we  can  see, 
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appellant  did  all  he  was  required  to  do  under  the  contract 
until  appellee  had  performed  his  part  of  the  agreement. 

It  is,  however,  insisted  that  the  defense  should  have  been 
interposed  to  the  recovery  of  the  judgment  on  the  note,  and 
cannot  be  interposed  in  equity.  It  is  a  sufficient  reply  to  say 
that  appellant  had  no  notice  of  the  intended  confession  oi 
judgment.  Nor  do  we  see  that  he  was  guilty  of  any  negli- 
gence in  not  knowing  the  fact,  as  the  judgment  was  not  taken 
in  the  court  of  either  the  county  of  the  residence  of  appellant 
or  of  appellee,  but  in  another  and  distant  county.  Appellant 
was  only  required  to  use  ordinary  diligence  to  make  his  de- 
fense at  law.  He  was  not  bound  to  employ  agents  in  every 
county  in  the  state  to  see  that  the  suit  was  commenced.  Had 
he  been  served  with  notice,  then  he  would  have  been  bound 
by  his  default  in  not  defending  at  law,  unless  he  could  have 
shown  a  satisfactory  reason  for  failing  to  do  so  in  such  a  pro- 
ceeding. But  to  hold  that  because  a  judgment  by  confession 
has  been  obtained  without  notice,  and  where  the  facts  all 
seem  to  show  that  notice  was  not  desired  or  intended  on  a  note 
having  neither  legal  nor  equitable  merits,  that  the  defendant 
is  estopped  to  show  that  the  claim  is  unjust,  would  be  a  per- 
version of  the  plainest  dictates  of  justice  and  the  principles 
of  equity.  To  permit  the  enforcement  of  the  judgment  in  the 
action  at  law  would  be  inequitable  and  unjust.  We  think 
appellant  has  shown  such  a  state  of  facts  as  entitles  him  to  an 
injunction;  and  the  decree  of  the  court  below  must  be  re* 
versed,  and  the  cause  remanded. 

Decree  reversed. 


Beibotivb  Titlb  as  Dxfknsb  to  Sinr  vob  Pubohase^uonxt:  See  note  to 
Herrod  ▼.  BkuMmn^  94  Am.  Pec.  49;  0am  v.  Betukaw,  44  Id.  162;  MUea  ▼. 
Sietems,  46  Id.  621;  SuMUe  v.  Johmth  83  Id.  191;  note  to  Lh^  v.  Farreli, 
S6Id.668. 

Sfecifig  Fzrvobuancb  AOAmsT  Vendes  of  Land  will  mot  be  Degreed 
wbere  the  vendor  cannot  give  a  free  and  clear  title:  See  note  to  Brown  t. 
Hc^,  28  Am.  Dec.  429;  Cfana  v.  JUnahaw,  44  Id.  152;  or  where  he  has  not 
performed  or  offered  to  perform  whatever  the  contract  has  made  a  condition 
precedent  on  his  part:  See  note  to  Oreen  v.  Covittaud,  70  Id.  ,739;  Oarretaon  v. 
Fmnloon,  64  Id.  492;  Hoen  v.  Sinunona,  62  Id.  291;  Rogers  v.  Saunders,  33  Id. 
635.  Facts  showing  an  abandonment  of  a  contract  by  the  plaintiff  famish  a 
decisive  answer  to  his  prayer  for  a  specific  performance  thereof:  PaUeraon  t. 
Marta,  34  Id.  474;  and  a  specific  performance  will  not  be  decreed  when  there 
is  Strang,  nnrebatted,  prima  fade  evidence  of  a  mntnal  abandonment  of  the 
contract:  De  Cordova  v.  SmWCa  Adm'x,  68  Id.  136.  While  he  who  insists 
upon  a  performance  must  show  performance  on  his  own  part»  he  who  wishei 
to  reacind  the  contract  need  only  show  non-performanoe,  or  an  inability  it 
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perform,  by  the  other  party:  See  note  to  EunkU  v,  Jokiuon,  83  Id.  193.  lh» 
Tendee's  right  to  a  good  title  is  giren  by  the  law,  and  does  not  rest  upon  the 
agreement  of  the  parties:  See  note  to  Oan*  v.  Renahaw,  44  Id.  156.  And  an 
encumbrance  disoovered  before  the  exeeation  of  the  conveyanoe  moat  be  dis- 
charged by  the  vendor:  Lighii^  ▼.  Siar(^  24  Id.  834.  See  note  to  Audermm 
V.  Often,  23  Id.  423^431,  on  specific  performance  of  contracts  by  courts  of 
eqoity. 

VXNDn  MAT  TrBAT  OoHTKAOT  as  BnODTDED  WBXBX  VlNDOR  IB  UhABLB 

TO  PxBiOBM  what  he  agreed  to  do:  Lide  ▼.  Thomoi,  4  Am.  Dec  681;  bat  sea 
notes  to  Byytwrf  ▼.  lAmrgh,  74  Id.  868;  Johuon  ▼.  Bvans,  60  Id.  673.  As  to 
right  of  resciasinn  for  encumbrances  on  title,  see  note  to  Hampkm  ▼.  Bpeeb^ 
mgle,  11  Id.  700. 

Equitt  will  Entibtaiii  JuBisDionoM  oviB  DEiEzraKS  AT  Law  WHXH: 
Emenon  v.  UdaU,  37  Am.  Dec  804;  Pearoe  v.  Cfhastam,  46  Id.  423;  Greadee 
OaheB.  48  Id.  49;  Coiey  ▼.  Ottgory,  66  Id.  681;  OM  v.  Baiiey,  92  Id.  19a 

Judomhit  will  bs  BirjoivxD  whbh:  PoUadk  ▼.  OiBfert,  60  Am.  Dec 
732;  CrcmiaU  ▼.  Bacon,  91  Id.  461,  note  462;  Peoros  ▼.  Cfuuiam,  46  Id.  423; 
Bmenon  v.  Udatt,  87  Id.  604.  As  to  enjoining  judgments  rendered  with* 
out  nctioe,  sea  Jotm  r.  OommerckU  Bamk,  86  Id.  419;  Ortgorp  ▼.  Ford,  73 
Id.639# 


HUHPHRBY   V.    BbOWNIKG. 

[48  ILLDIOUI,  478.] 

AxTOBnr  at  Law  bab  No  Lmr  vob  his  Oompihbatioh  ufoh  Rial  Etn^n 

'BLaooTKKKD  BT  HiM  f or  his  client  in  ejectment^  or  any  other  action^ 

either  at  law  or  in  equity. 
AiTOBifXT  AT  Law  in  Soms  States  has  Lebn,  ior  his  Taxablb  Com 

Allowed  bt  Statute,  utoh  JupoMEHT  recovered  for  his  client^  but 

he  has  no  such  lien  for  his  fees. 
Law  dobs  not  Enooubagb  Sbcbkt  Liens^  Such  as  Attornbts'  Lmn 

WOULD  BB.  — Neither  a  mechanic's  lien  nor  the  equitable  Hen  of  a  Ten- 

doE  of  land  for  the  purchase  price  is  faycred  in  law. 

Appbal.  This  was  a  bill  in  chancery,  filed  in  the  court 
below  by  the  appellees,  against  the  appellants,  to  obtain  a  lien 
for  their  claim  to  compensation,  upon  certain  real  estate  re- 
covered in  an  action  of  ejectment,  prosecuted  by  them  as  the 
attorneys  of  appellants. 

Shaw  and  Crawfordy  for  the  appellants. 

F,   V,  Marcyj  Jackson  OrifMhaWy  and  N.  Buahndl^  for  the 

appellees. 

By  Court,  Breese,  C.  J.  The  only  important  question  pre* 
sented  by  this  record  which  we  propose  to  examine  is,  Has  an 
attorney  at  law  a  lien  upon  the  real  estate  recovered  in  an  ac- 
tion of  ejectment,  prosecuted  by  him? 


Jan.  1868.]  Humphbsy  v.  Bbownino.  447 

This  is  a  new  question  in  this  conrt,  and  if  it  rests  upon  a 
great  preponderance  of  authority  in  its  favor,  as  argued  by 
appellees,  it  would  seem  to  be  no  difficult  matter  to  produce 
the  authority.  If  it  does  exist  in  any  country  in  the  world, 
where  the  common  law  prevails,  or  equity  jurisprudence  ob- 
tains, the  books  ought  to  be  full  of  such  cases.  Not  a  single 
case  has  been  referred  to  by  appellees  sustaining  their  posi- 
tion. Bamesley  v.  Powell^  1  Amb.  102,  is  not  a  case  in  point. 
That  was  a  petition  by  the  solicitor  of  Bamesley,  a  lunatic, 
setting  forth  that  he  had  expended  great  sums  of  money  in 
prosecuting  suits  in  the  courts  of  chancery  and  at  law  against 
the  defendant,  Powell,  on  behalf  of  the  lunatic,  and.  praying 
that  he  might  be  at  liberty  to  enter  up  a  judgment  with 
a  stay  of  execution  against  the  lunatic  for  such  moneys, 
that  thereby  he  might  obtain  a  lien  on  the  real  estate  of  the 
lunatic. 

This  was  refused  by  the  chancellor,  upon  the  ground  that 
no  action  would  lie  against  the  lunatic,  but  it  must  be  against 
the  committee  of  the  lunatic  who  employed  the  solicitor.  The 
chancellor  said  the  committee  had  a  lien  upon  the  lunatic's 
estate,  and  being  ?riiling,  as  he  said,  to  assist  the  solicitor  all 
he  could,  he  would  declare  the  solicitor  to  stand  in  the  place 
of  the  committee,  and  had  a  lien  upon  the  lunatic's  estate. 
Immediately  following  this  opinion  of  his  lordship  is  this, 
'^  Qusdre:  If  he  had  such  a  lien.  The  counsel  for  the  solicitor 
to  whom  it  was  decreed  doubted  of  it."  This  shows  the  so- 
licitor had  no  lien  except  by  way  of  substitution,  and  fails  to 
sustain  the  position  assumed  by  appellees.  The  chancellor, 
it  is  true,  in  the  first  part  of  the  opinion  says:  *'  If  a  solicitor 
prosecutes  to  a  decree,  he  has  a  lien  on  the  estate  recovered  in 
the  hands  of  the  person  recovering  for  his  bills."  But  this 
point  was  not  before  the  chancellor  for  adjudication,  and  in 
the  case  at  bar,  the  chancellor  having  held  that  the  solicitor 
had  no  right  of  action  against  the  lunatic,  it  is  not  easy  to  see 
how  he  could  have  a  lien  against  the  lunatic's  estate. 

The  case  of  Turwin  v.  Oibson^  3  Atk.  720,  was  a  question 
of  preference  which  should  be  first  paid,  the  bond  debts  of 
the  deceased  or  the  solicitor's  fees;  and  the  chancellor  decided 
the  solicitor's  fees  should  be  first  paid,  and  that  such  was 
constantly  the  rule  of  that  court;  and  it  is  quite  likely  that 
in  that  particular  case  the  solicitor  was  entitled  to  a  prefer- 
ence for  his  fees,  but  it  does  not  touch  the  case  appellees  are 
endeavoring  to  make. 
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The  case  of  Worral  y.  John8(m^  2  Jac.  A  W.  218,  has  not 
been  examined,  the  book  not  being  accessible. 

The  case  of  Ex  parte  Price^  2  Ves.  Sr.  407,  was  also  by  Lord 
Hardwicke,  and  was  a  petition  by  a  solicitor  to  be  paid  his 
bill  of  costs  in  taking  out  a  commission  of  lunacy,  out  of  the 
fund  of  the  lunatic's  estate,  and  not  oblige  him  to  come  under 
the  commission  of  bankruptcy  against  him  who  took  out  the 
commission  of  lunacy,  and  his  lordship  said  solicitors  have 
this  equity  allowed  to  them  to  be  entitled  to  a  satisfaction  out 
of  the  fund  for  their  expenses,  whether  it  was  in  the  way  of 
suit  or  prosecution  in  lunacy  or  bankruptcy. 

The  case  of  Mitchell  v.  Oldfieldj  4  Term  Rep.  123,  was  a 
case  where  mutual  judgments  were  sought  to  be  set  off,  and 
the  attorney  of  one  party  claimed  a  lien  for  his  costs,  and 
Lord  Kenyon,  C.  J.,  said  that  this  did  not  depend  on  the  stat- 
ute of  set-off,  but  on  the  general  jurisdiction  of  the  court  over 
the  suitors  in  it;  that  it  was  an  equitable  part  of  their  juris* 
diction,  and  had  been  frequently  exercised;  but  as  to  the  other 
point,  he  observed  that  the  attorneys  and  solicitors  of  the 
different  courts  have  a  lien  on  all  papers  in  their  hands,  and 
judgments  recovered  for  their  costs;  that  in  the  court  of  chan- 
cery they  were  permitted  to  retain  title  deeds  for  that  purpose, 
and  he  thought  it  right  that  the  attorney  in  this  case  should 
be  satisfied  for  his  costs,  before  the  defendant,  was  allowed  to 
make  the  set-off. 

The  case  of  Read  v.  Dupper^  6  Term  Rep.  861,  holds,  if  the 
defendant's  attorney  pay  to  the  plaintiff  the  debt  and  costs 
recovered  after  notice  from  the  plaintiff's  attorney  not  to  do  so 
until  his  bill  has  been  first  satisfied,  the  former  is  liable  to 
pay  over  again  to  the  latter  the  amount  of  his  lien  on  such 
debt,  and  costs  of  suit. 

These  are  all  mere  adjudications  that  an  attorney  has  a  lien 
on  the  papers  and  judgment  for  his  costs,  and  these  costs  are 
all  matter  of  record,  and  may,  ?dth  great  propriety,  be  con- 
sidered a  lien  on  the  fund  or  property  recovered.  This  lien  is 
confined  to  some  fixed  and  certain  amount,  allowed  to  an 
attorney  by  statute  or  by  rules  of  court,  and  has  never,  that 
we  can  find,  been  extended  to  cases  where  an  attorney  coun- 
selor claims  a  quantum  meruit  compensation  for  services  ren- 
dered. 

We  have  looked  into  all  the  cases  cited  by  appellees,  decided 
in  this  country,  supposed  to  bear  upon  this  case,  and  as  sup- 
porting the  claim  they  set  up.   Hcbaan  v.  Watmm^  84  Me.  20 
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[56  Am*  Dec.  632],  was  decided,  as  the  Teiy  first  sentence  of 
the  opixuon  of  the  court  showd,  upon  chapter  117,  section  87, 
of  the  statutes  of  that  state,  which  expressly  recognizes  the 
•sdstttAce  of  a  lien  upon  the  judgment  in  favor  of  the  attorney 
in  the  suit  for  his  fees  and  disbursements,  by  which  we  under* 
stand  his  taxable  costs. 

ShapUy  v.  BurratoSy  4  N.  H.  347,  decides,  where  parties  have 
mutual  executions  against  each  other,  either  party  is  entitled, 
under  the  statute  of  the  state,  to  have  one  execution  set  off 
against  the  other,  but  not  to  the  disparagement  of  the  attorney 
who  has  a  lien  on  the  judgment  to  the  extent  of  his  fees  and 
disbursements.  The  court  argues  at  length  the  justice  of  such 
a  lien,  and  closes  by  saying  the  lien  does  not  extend  beyond 
the  amount  of  the  fees  and  disbursements,  by  which  we  under- 
stand fees  and  disbursements  legally  chargeable  and  taxable 
against  the  party.  The  twenty-first  volume  of  New  Hampshire 
reports,  from  which  is  cited  the  case  of  Wright  v.  Cobleighy  21 
N.  H.  839,  is  not  at  hand.  ' 

Welk  Y.  Hatch,  43  N.  H.  247,  decides  that  the  lien  of  an 
attorney  extends  only  to  the  taxable  fees  and  disbursements 
in  the  cause,  and  does  not  include  counsel  fees,  nor  incidental 
expenses,  commissions,  or  any  claims  against  his  employer 
not  taxable.  Reference  is  made  to  Shapley  v.  BurrowB  and 
Wright  v.  Cobleighy  supra. 

Andrews  v.  Morsej  12  ConiL  444  [81  Am.  Dec.  752],  decides 
that  an  attorney,  having  obtained  a  judgment,  has  a  lien  upon 
the  judgment  and  execution  as  against  the  debtor,  with  notice, 
for  his  services  and  disbursements  in  the  progress  of  the  suit, 
which  courts  of  law  and  equity  will  protect,  subject  to  the 
equitable  rights  of  others. 

Oa>ger  v.  Watson,  11  Conn.  168,  decides  that  an  attorney,  as 
against  his  client,  has  a  lien  upon  all  papers  in  his  possession, 
for  his  fees  and  services  performed  in  his  professional  capacity, 
as  well  as  upon  judgments  recovered  by  him.  But  bis  lien 
upon  judgments  is  subject  to  the  equitable  claims  of  the  par- 
ties in  the  cause,  as  well  as  to  the  rights  of  third  persons, 
which  cannot  be  varied  or  affected  by  such  lien. 

Rumrill  v.  Hv/nlingtonj  5  Day,  165,  decides  that  an  attorney 
has  no  lien  upon  a  judgment,  obtained  in  favor  of  his  client, 
which  can  vary  or  affect  the  rights  of  a  stranger.  No  such 
Uen  is  created,  either  at  common  law  or  by  the  principles  of 
ehanoery. 

Martin  v.  Hawlsy  15  Johns.  405,  decides  only  that  an  attor* 
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ney  has  a  lien  on  a  judgment  recovered  by  him  for  his  client 
for  his  taxable  costs,  and  if  a  defendant,  after  notice  of  such 
lien,  pay  the  amount  of  the  judgment  to  the  plaintiff^  without 
satisfying  the  attorney  for  his  costs,  such  payment  would  be 
in  his  own  wrong,  and  he  would  be  liable  to  the  attorney  for 
the  amount  of  his  bill.  The  cases  of  Ward  v.  Wordsworth^  1 
E.  D.  Smith,  698,  and  Bradt  v.  Coon^  4  Cow.  416,  both  relate 
to  the  taxable  costs  for  which  a  lien  exists. 

Rust  V.  Larue^  4  Litt.  417  [14  Am.  Dec.  172],  does  not,  as 
we  read  it,  touch  this  case.  The  question  of  champerty  was 
the  only  question  involved,  and  the  same  is  the  case  of  Cald- 
well V.  Shepherd,  6  T.  B.  Mon.  392. 

Read  v.  Boeiichy  6  Humph.  321,  decides  only  that  an  attor- 
ney who  xeceived  the  proceeds  of  land  sold  by  a  decree  in 
chancery,  which  he  obtained  for  the  payment  of  debts,  may, 
after  the  payment  of  the  debts,  retain  bo  much  as  might  be 
due  him  for  his  professional  services  rendered  in  the  cause. 

Pope  V.  Armstrong^  3  Smedes  A  M.  284,  and  Ca^e  v.  WU- 
liamSf  3  Id.  223,  decides  only  that  an  attorney  has  a  lien  on 
money  collected  for  a  client  for  the  satisfaction  of  bis  claim 
for  professional  services. 

McDonald  v.  Napier,  14  Ga.  89,  is  more  to  the  point  than 
any  other  case  before  cited,  but  does  not  reach  the  precise 
point  of  this  case. 

It  is  there  held  that  in  Georgia  attorneys  and  solicitors 
have  the  same  liens  for  their  fees,  whether  agreed  upon  by 
express  contract,  or  by  implied  contract,  or  determinable  by 
the  usages  of  the  profession  which  exist  in  England  in  favor 
of  attorneys  and  solicitors  for  their  bills  of  costs. 

Carter  v.  Davis,  8  Fla.  183,  decides  nothing  more  on  the 
point  in  question  than  that  the  claims  of  attorneys  in  certain 
cases  constitute  an  equitable  lien  on  the  judgment  recovered 
by  them,  and  as  such,  entitled  to  priority.  The  extent  of  the 
lien,  however,  was  to  be  ascertained  upon  the  basis  of  quantum 
meruit 

Carter  v.  Bennett,  6  Fla.  214,  is  a  branch  of  the  above  case 
in  8  Florida,  and  it  holds  that  professional  services  of  an  at- 
torney in  that  state  constitute  what  is  known  and  spoken  of 
in  tliis  country  and  in  England  as  '*  fees "  and  *^  costs,"  be- 
tween attorney  and  client,  and  constitute  a  lien  which  should 
be  enforced  under  the  same  rules  of  law  as  in  England,  where 
these  fees  and  costs  are  taxable,  so  far  as  consistent  with  the 
practice  in  Florida. 
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Fofoler  v.  Morrill^  8  Tex.  153,  goes  to  the  point  only  that  an 
attorney's  lien  on  a  judgment  recovered  by  him  will  be  pro- 
tected. 

We  have  thus  reviewed  all  the  cases  cited  by  appellee,  and 
we  are  confident  not  one  of  them  sustains  them  in  the  position 
ihey  have  taken,  and  ask  this  court  to  sustain  that  their  claim 
to  compensation  as  attorneys  at  law  is  a  lien  upon  the  land, 
recovered  in  an  action  of  ejectment. 

On  the  other  side,  several  cases  are  cited,  decided  by  courts 
in  states  where  the  practice  of  taxing  costs  by  an  attorney 
does  not  prevail. 

In  Indiana  it  was  held,  Hill  v.  BrinUey^  10  Ind.  102,  that 
attorneys  have  no  general  lien  upon  judgments  for  fees.  In 
England,  and  in  some  of  the  states  of  the  Union,  attorneys 
have  such  a  lien  for  taxable  costs;  but  these  are  different 
from  attorneys'  fees.  These  taxable  costs  in  Indiana,  and  in 
this  state,  go  to  the  clerk  and  other  officers,  not  to  attorneys. 
Neither  statute  nor  usage  in  that  state  gives  attorneys  a  lien 
upon  judgments  for  their  costs. 

In  SmaUey  v.  Clarkj  22  Vt.  598,  this  whole  subject  is  fully 
examined,  and  the  conclusion  reached  that  a  solicitor  in  chan- 
cery, who  was  employed  to  commence  and  prosecute  a  suit 
for  the  purpose  of  obtaining  for  his  client  an  unembarrassed 
title  to  land  to  which  he  had  a  claim,  and  who  successfully 
prosecuted  the  suit  to  a  final  decree  whereby  the  client  ob- 
tained the  land,  had  no  specific  lien  upon  the  land  so  obtained 
for  the  payment  of  his  account  for  services  and  expenditures 
in  the  prosecution  of  the  suit. 

This  is  a  case  quite  in  point,  the  only  difference  being  that 
appellees'  services,  for  which  they  claim  a  lien  on  the  land 
recovered,  were  rendered  in  a  court  of  law,  while  those  were 
in  a  court  of  chancery. 

The  facts  in  that  case  were  not  dissimilar  from  the  facts  in 
the  case  before  us,  as  would  appear  from  the  structure  of  the 
bill.  Smalley's  bill  was  predicated  upon  the  idea  that  he  had 
what  was  called  an  attorney's  lien  upon  the  lands  for  the  pay- 
ment of  his  account  for  professional  services  in  securing  the 
land.  The  question  was,  in  that  case,  Had  the  complainant 
Smalley  any  specific  lien  upon  this  land,  as  against  Smith, 
which  a  court  of  equity  could  protect  and  enforce?  The  court, 
admitting  that  attorneys  have  a  lien  upon  judgments  recov- 
ered for  their  clients  for  their  costs,  and  may  retain  the 
amount  in  their  hands,  and  may  have  an  order  to  restrain 
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their  dieate  Ambki  laoeiviDg  the  pfooeeds  until  their  faillB  have 
heen  paid,  yet  hold  that  a  lien  Vifom  the  land  leoovered  ia  not 
recognized  by  an  adjudged  case  in  England,  save  in  the  dodbi- 
fid  caiB  of  Bamedej^  ▼.  Pawdl^  1  Amb.  102,  cited  by  appel- 
leea  aa  a  leeding  caee  on  the  point,  and  which  we  have  ea- 
deav(»ed  to*  shew  haa  but  little,  if  any,  aiq;ilication. 

The  court,  say  if  such  a  lien  as  contended  for  existed  in 
England,  it  is  somewhat  remarkable  that  numerous  adjudged 
csaes  are  not  to  be  fimnd  in  which  it  has  been  recognized  and 
enfoceed.  Thai  court  was  not  aware  of  any  such  case,  and 
none  was  cited  on  the  argument.  The  absence  of  such  cages, 
especially  aa  there  would  have  been  frequent  occasion  fi>r  en« 
forcing  such  a  Uen  if  it  existed,  furnishes  a  strong  argument 
ttiat  no  such  lien  does  exist 

Sctnger  v.  Fotoltfr,  20  Ark.  667,  was  a  case  where  Fowler,  an 
aittomey  at  law  and  solicitor  in  chancery,  had  been  employed 
to  prosecute  a  suit  in  chancery  for  the  recovery  of  a  tract  of 
land  in  which  the  attorney  was  successfuL  He  claimed  a 
lien  on  the  land  recovered,  and  his  counsel  urged  all  the 
arguments  and  cited  most  of  the  authorities  cited  in  this 
case.  The  court  said,  to  hold  that  a  solicitor  has  a  lien  upon 
the  lands  recovered  in  a  chancery  suit  for  his  reasonable  fee 
would  be  introductory  of  a  new  principle,  and  an  extension 
of  the  doctrine  of  the  solicitors'  Uen  beyond  adjudged  cases. 
The  leading  case  of  Bamedey  v.  PoweU,  1  Amb.  102,  was  fully 
examined  and  commented  on,  and  also  the  case  of  Turwin  v. 
Qibson^  3  Atk.  720,  and  were  considered  as  failing  to  sustain 
the  claim  set  up. 

FrizzM  V.  Haile^  18  Mo.  18,  decides  that  attorneys  in  that 
state  have  no  Uen  for  their  fees  upon  judgments  recovered  by 
them,  and  a  defendant  would  be  protected  in  paying  the 
money  to  the  plaintiff  in  the  judgment,  notwithstanding  he 
may  have  notice  that  the  fees  of  the  attorneys  are  unpaid. 
The  court  said  that  attorneys  and  counselors  at  law  in  MiB« 
souri  were  not  to  be  confounded  with  the  mere  attorneys  and 
BoUcitors  in  England.  There  they  are  recognized  as  officers 
of  the  court,  and  entitled  to  fees  for  the  services  performed 
by  them  in  the  same  manner  as  the  clerks  of  our  courts  of 
record.  Their  foes  are  ascertained  and  fixed  by  rules  of 
oourt,  and  are  recognized  in  the  taxation  of  the  costa  of  the 
suit;  and  such  bring  their  foundation,  the  law  confers  a  Uen 
oa  papers  and  on  judgments  to  secure  their  paymeot,  and 
will  not  suffinr  conr>lnmve  oompromises  between  the  parties  to 
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a  suit  made  with  a  view  to  prevent  their  reeonrery.  In  our 
country,  attorneys  at  law  are  allowed  no  pay  which  ie  taxed 
as  costs.  They  look  to  contracts  made  with  clients  for  -re- 
muneration for  their  services.  If  they  receive  the  money  of 
those  who  employ  them,  they  may  retain  their  pay  just  ai 
any  other  bailee  may  retain  for  services  rendered  in  the  case 
of  the  subject  of  the  bailment.  Hence  the  court  say,  the  leani- 
ing  in  the  English  books,  in  relation  to  the  liens  of  attomejv, 
has  but  little,  if  any,  application  under  our  system  of  laws. 

In  Dvbois'B  Appeal,  38  Pa.  St.  231  [80  Am.  Dec.  478],  the 
court  said,  in  a  certain  sense  an  attorney  may  be  said  to  have 
a  lien  for  his  fees  upon  the  money  or  papers  of  his  client,  while 
ihey  are  in  his  hands.  He  may  deduct  from  money  collected 
by  him  a  just  compensation  for  collecting  it,  and  need  only 
pay  over  the  balance.  This,  however,  is  a  right  to  defalcate, 
rather  than  a  lien.  So  he  may  retain  papers  intrusted  to  him, 
until  he  has  been  paid  for  services  rendered  in  regard  to  them; 
but  possession  is  indispensable  to  his  lien,  as  much  as  it  is  to 
the  lien  of  an  ordinary  factor  or  bailee. 

In  Cozzena  v.  Whitney,  2  R.  I.  79,  which  was  a  proceeding  in 
chancery  seeking  to  obtain  a  lien  upon  real  estate,  toward 
which  complainant  had  rendered  professional  services  as  an 
attorney,  on  the  assuranco  that  they  would  be  paid  for  by 
means  of  the  estate,  the  court  said  they  could  not  see  how, 
upon  the  general  principles  of  equity,  there  could  be  a  lien 
on  the  property  for  the  payment  of  complainant's  claim. 

In  Ex  parte  Kyle,  1  Cal.  331,  it  was  said  an  attorney  has  a 
lien  for  his  costs  upon  a  judgment  recovered  by  him,  but  these 
are  such  costs  as  are  allowed  to  an  attorney  by  statute,  and  is 
not  extended  to  cases  where  an  attorney  or  counselor  claims  a 
quantum  meruit  compensation  for  his  services. 

A  careful  review  of  the  authorities  cited  satisfies  us  that  no 
such  lien  as  claimed  by  appellee  has  ever  been  allowed  in  any 
court  in  England,  or  in  any  of  the  states  of  this  Union.  No 
case  directly  on  the  point. has  been  cited;  for  while,  as  in  Eng- 
land, New  York,  Massachusetts,  Georgia,  and  Florida,  attor- 
neys have  a  lien  on  the  judgments  recovered  for  their  costs, 
nearly  all  the  cases  show  the  judgments  were  money  judg- 
ments, and  the  lien  allowed  was  for  taxable  costs  only,  and  not 
where  a  quantum  meruit  compensation  was  claimed. 

In  this  state  we  have  no  statute  giving  costs  to  attorneys; 
consequently  they  must  recover  for  their  services  in  the  ordi- 
nary mode. 
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The  argument  of  appellees,  as  to  the  justice  of  the  claim  to 
a  lien,  might  with  propriety  and  force  be  addressed  to  the  law- 
making power. 

It  may  be,  a  lawyer's  services  in  recovering  a  tract  of  land 
by  suit  are  as  meritorious  as  those  of  a  carpenter  or  mason  who 
builds  a  house,  but  the  latter  had  no  lien  until  it  was  given  to 
them  by  an  express  statute.  At  common  law,  liens  of  particu- 
lar persons,  in  certain  cases,  were  recognized  and  enforced,  but 
they  were  of  a  kind  that  attached  to  an  article  in  the  actual 
possession  of  the  bailee. 

If  he  parted  with  the  possession,  the  lien  in  general  was  lost 
We  are  not  able  to  find  any  case  where  it  has  been  directly 
decided  that  an  attorney  at  law  is  entitled  to  a  lien  on  the  land 
he  may  have  been  instrumental  in  recovering  by  action  at  law 
or  in  chancery. 

Such  a  lien  would  be  a  secret  lien,'  which  the  policy  of  the 
law  does  not  encourage,  and  when  claimed,  it  must  be  sup- 
ported by  unquestionable  authority. 

A  mechanic's  lien,  though  created  by  express  statute,  is  not 
favored  by  courts,  for  the  reason  that  it  is  a  secret  lien,  of 
which  the  public  can  have  no  notice.  So  with  the  equitable 
lien  of  a  vendor  of  land  for  the  purchase  price;  this  is  not 
faVored  for  the  same  reason,  and  it  must  be  enforced  in  a  rea- 
sonable time. 

If  to  these  secret  liens  be  added  those  of  an  attorney,  no  one 
can  foresee  the  difficulties  and  confusion  that  would  result  from 
it.  Every  tract  of  land  which  had  once  been  a  subject  of  liti- 
gation would  lose  most  of  its  exchangeable  value,  from  an 
apprehension  of  some  latent  lien  in  favor  of  some  attorney. 

We  can  see  no  reason  for  such  a  claim  as  is  advanced  by  the 
appellees,  and  find  no  authority  to  support  it 

The  views  above  presented  render  it  unnecessary  to  examine 
any  other  question  made  on  the  record. 

The  original  decree  not  having  been  a  final  decree,  and  only 
made  such  by  this  last  decree  from  which  the  appeal  is  taken, 
the  reversal  of  the  last  must  operate  as  a  reversal  of  the  firsti 
and  disposes  of  all  the  questions  made  on  the  record. 

The  decree  is  reversed. 


Attobnet's  Lixn,  m  Natubi  aitd  Soofx:  See  Waf;/Md  v.  Campbell,  Bt 
Am.  Deo.  724,  note  729;  Kewbert  v.  Ounnmgham,  79  Id.  612;  Hobmm  ▼.  Wa^ 
mm,  66  Id.  6^  note  635;  note  to  Peopk  ▼.  Oommfm  PUob,  28  Id.  600;  ex- 
tended note  to  Anirew%  ▼.  Morte,  31  Id.  765-760^  on  attorneyB*  liens  for 
eompeneation  and  oosta»  dting  the  principal  case  at  pages  765,  757. 
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SscRET  LziNs  ABi  KOT  Fayobkd  IN  Law:  MdChff  ▼.  Morrwo^  68  Am.  Deo. 
678;  note  to  KanffeU  ▼.  Bower^  10  Id.  444. 

The  PRiNCiFAL  GA8B  WAS  GITSD  in  Fortytht  ▼.  Beveridffe,  52  IlL  268^  to 
the  point  that  an  attorney  at  law  has  no  lien  upon  a  judgment  for  hie  fees; 
and  in  La  Frambom  v.  Orcw,  66  Id.  201,  that  he  has  no  lien  on  the  subject* 
matter  of  suit  for  his  fees,  and  cannot  prevent  his  client  from  transferring 
the  same  pendente  BU.  No  Illinois  statute  gives  costs  to  attorneys.  In  thai 
stato  the  attorney's  fees  rest  entirely  on  the  contract  between  the  attorney 
and  client^  and  he  must  recover  for  his  services  in  the  ordinary  mode,  by 
some  appropriate  action  for  that  purpose:  Id. 


MuBOH  V.  Wright. 

[46  ILUVOIS,  487.] 

Rkal  Cbabaotie  ov  TRAHSAcnoN  IS  HOT  AmcTBD  BT  Naxi  Gitxn  to 
It.    Thus  a  conditional  sale  is  such,  though  it  be  called  a  lease. 

OONDinOMAL  SaLI  WITH  RiGBT  OF  RuCiaSION  —  TBANaACTION    MOT  LSASI 

THonoH  Called  Such  — Venix>r'8  Lien  Unavailing  against  Cbid* 
ITOR  WHEN.  —  Under  a  written  agreement^  a  piano  worth  seven  hundred 
dollars  was  delivered  to  a  purchaser,  who^  on  taking  it»  paid  fifty  dol- 
lars, which  was  called  the  rent  of  the  piano  for  the  first  month,  and  he 
was  to  pay  fifty  dollars  at  the  beginning  of  each  month  thereafter  for 
thirteen  months;  the  piano  to  become  the  property  of  the  purchaser  in 
the  event  of  his  paying  seven  hundred  dollars  within  the  thirteen 
months,  all  past  pajrments  of  rent  to  count  as  a  part  of  the  seven  hun- 
dred dollars:  held,  that  this  transaction,  though  called  a  lease,  was 
not  such,  but  a  conditional  sale  of  the  piano,  with  a  right  of  rescission 
<Hi  the  part  of  the  vendor  in  the  event  that  the  purchaser  should  fail  in 
paying  the  installments;  and  thai  if,  while  in  the  purchaser's  posses- 
sion, it  was  levied  upon  by  his  creditors,  the  vendor's  lien  would  have  to 
yield. 

Replevin  for  a  piaao-forte.  Judgment  for  defendanti 
awarding  a  return  of  the  property.  The  fSEUSts  are  stated  in 
the  opinion. 

C.  M,  Morrison^  for  the  appellant 

John  R.  Eden^  for  the  appellee. 

By  Court,  Lawrence,  J.  We  entertain  no  doubt  that  this 
transaction  was,  in  fact,  a  sale  of  the  piano,  though  made  to 
assume  the  form  of  a  lease  for  the  purpose  of  giving  the  ven- 
dor a  lien  on  the  instrument  until  payment  in  full  of  the  pur- 
chase-money. The  mere  statement  of  the  facts  shows  this. 
The  price  of  the  piano  was  seven  hundred  dollars.  The  pur- 
chaser, on  taking  it,  paid  fifty  dollars,  which  was  called  the 
rent  of  the  piano  for  the  first  month;  and  he  was  to  pay  fifty 
doUars  at  the  beginning  of  each  month  thereafter  for  thirteen 
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months,  fhe  piano  to  become  the  property  of  the  purchaser  in 
the  event  of  his  paying  seven  hnndred  dollars  within  the  thir- 
teen months;  and  in  that  event,  all  past  payments  of  rent  to 
coant  as  a  part  of  the  seven  hundred  dollars.  It  will  be  ob- 
served that  at  the  beginning  of  the  thirteenth  month,  the  pur- 
chaser would  have  paid  $650,  and  that  he  had  the  whole  of 
that  month  for  the  payment  of  another  $50,  on  the  payment 
of  which  sum,  the  piano  was  to  become  his  property.  It  was 
a  mere  subterfuge  to  call  this  transaction  a  lease;  and  the 
application  of  that  term  in  the  written  agreement  between  the 
parties  does  not  change  its  real  character.  It  was  a  condi- 
tional sale,  with  a  right  of  rescission  on  the  part  of  the  vendor 
in  case  the  purchaser  should  fail  in  payment  of  his  install- 
ments,— a  contract  legal  and  valid  as  between  the  parties, 
but  made  with  the  risk,  on  the  part  of  the  vendor,  of  losing 
his  lien,  in  case  the  property  should  be  levied  upon  by  credi- 
tors of  the  purchaser  while  in  possession  of  the  latter.  That 
has  happened  in  this  instance,  and  the  lien  relied  upon  by 
the  appellant  is  unavailing  as  against  a  creditor:  Jennings  v. 
Oray^  13  111.  610;  Brundage  v.  Campy  21  Id.  830;  MeCormick 
Y.  Hadden,  37  Id.  370. 

As  the  case  was  tried  by  the  court,  and  as  that  part  of  the 
evidence  as  to  which  there  is  no  controversy  fully  sustains  the 
finding,  it  is  not  necessary  to  decide  upon  the  admissibility  of 
the  residue.  Even  if  properly  admitted,  its  exclusion  would 
not  have  changed  the  result. 

Judgment  affirmed. 

OOHTRAOIS  OV  SiJUl  OB  ''LbASB"  PSOVIDIHa  lOR  PATMBraB  BT  lBVrAU<- 

MBRTS:  See  extended  note  to  MUler  ▼.  Stten,  89  Am.  Dec  127-129,  mting  tiie 
principal  case. 

Thb  pbihoipal  casb  was  cttbd  in  Van  Dtmor  ▼.  AIUh,  90  DL  602^  to  the 
point  that  if  the  vendor  of  personal  property,  after  the  terms  of  aale  aie 
agreed  apon,  aoquiesoea  in  the  poeaeasion  of  the  vendee  before  he  has  oom- 
plied  with  the  terma  and  conditiona  of  the  aale,  the  title  wiU  paaa  in  favor  of 
a  bona  Jide  pnrehaaer  or  creditor  of  the  vendee,  although  the  vendee  may 
have  taken  poaaeaaion  at  first  withont  the  vendor'a  oonaentb  The  principal 
caae,  however,  waa  aeverely  critidaed  in  8ander9  v.  ITefter,  28  Ohio  SL  896^ 
838,  641,  where  it  waa  held  that,  on  a  aale  with  delivery  of  chattel8»  to  be 
paid  for  in  fatore  inatallmenta,  tiie  ownership  and  title  of  the  property  to 
remain  in  the  vendor  antil  payment,  payment  ia  a  condition  praoadettt^  and 
until  performance,  the  property  ia  not  vested  in  the  vendee.  The  principal 
caae  waa  there  aaid  "to  atuid  almoat  alone,"  to  be  against  the  well-aettled 
doctrines  of  the  common  law,  and  to  be  unanpported  by  the  whole  current 
of  weU-conaidered  oaaea.  It  waa  aaid,  also^  that  in  the  principal  caae  it  waa 
aasnmed  that  the  contract  was  a  subteifnge  to  efvade  the  regntiy  Unr,  and 
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that  <ih«  eonrt  tkMMi  ttude  the  real  intentioE  of  the  partiei^  ead  made  for 
tiheiii,  by  oonatraotion,  »  new  and  different  contract.  In  aaawer  to  the  ob- 
j^otion  that  ezecntory  contracts  were  againat  public  'policy,  and  calculated 
to  defeat  the  objects  intended  by  the  chattel  mortgage  statute,  the  court 
■aid  that  that  was  an  argument  more  properly  addressed  to  the  l^gidature 
tlMUitothe  courts  ''especially  after  such  contracts  hare  been  regarded  as 
walid  at  eommon  law  from  its  earliest  history."  lliat  no  lien  is  effectual 
mdees  it  is  accompanied  by  possession,  and  that  the  moment  possession  is 
-voluntarily  surrendered  the  lien  is  gone^  see  Gate  ▼.  Moortf  41  Am.  Bee. 
a79|  Mmer  ▼.  Martion,  66  Id.  694. 


Clare  v.  Thompson. 

[47  ILUKOIS,  25.] 

MoDB  Pbovxdxd  bt  Statuts  must  bb  Pcjbsitkd^  whebsbt  Ooubt  Ad- 
guiRis  JusiaiyionoN  orer  the  persons  of  the  minor  heirs,  in  prooeedingi 
by  an  administrator  to  sell  the  real  estate  of  his  intestate;  otherwise  the 
eoort  is  without  jurisdiction  of  the  persons  of  such  heirs,  and,  as  against 
them,  the  proceedings  are  void.  A  guardian  has  no  power,  in  such  case^ 
to  admit  serrioe  of  the  summons  for  the  minor  heirs. 

Pbbumptioii  in  Favok  or  Jubisdiotion  ovbb  Pebsob,  eren  of  a  court  of 
general  jurisdiction,  may  be  rebutted  in  all  ccdlateral  proceedings.  And 
such  presumption  is  rebutted  when  the  record  shows  service  which  is  in- 
sufficient, and  there  is  no  finding  of  the  court  from  which  it  may  be 
inferred  that  there  was  other  service  or  appearance. 

Wbbbb  Goubt  dobs  not  AoQUiBB  JoBisDioTioN  OT  PBBSONS  ov  MnroE 
Hbibs  in  Mods  Pbovidbd  bt  Statutb,  in  a  proceeding  to  sell  the 
real  estate  of  a  decedent  by  his  administrator,  such  jurisdiction  is  not 
conferred  by  the  appointment  of  a  guardian  ad  Uterth  and  his  answer  for 
the  heirs;  and,  as  to  them,  a  decree  in  such  case  is  a  nullity,  and  may  be 
attacked  in  a  collateral  proceeding. 

■ratb  bt  Oxtbtbbt,  Pbiob  to  Illinois  Mabbzbd  Woman's  Act  or  1861, 
Cosvebbbd  a  present  existing  right,  giving  the  owner  authority  to  use 
and  enjoy  it  until  it  became  extinct. 

Bjkx>vbbt  in  Ejbctmbnt  must  bb  Aocobdino  to  Claim  made  in  the  dec- 
laration. The  plaintiff  cannot  recover  a  different  estate  from  that 
claimed,  nor  can  he  recover  an  undivided  interest  when  he  counts  for  the 
whole. 

Ejbcthe5T.    The  facts  appear  in  the  opinioiL 

Thomas  O.  Atten^  for  the  appellant 
W.  H.  Bamumj  for  the  appellee. 

By  Coarty  Walcer,  J.  This  was  an  action  of  ejectment, 
brought  by  Sarah  Jane  Clark  against  Miles  Thompson,  in  the 
Randolph  circnit  court.  On  the  trial  in  the  court  below,  the 
Jury  found  a  yerdict  in  favor  of  defendant,  upon  which  a  judg- 
ment was  rendered  in  his  favor.    To  reverse  that  judgment, 
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an  appeal  is  prosecnted  to  this  court,  and  varioos  errors  have 
been  assigned  on  the  record. 

It  is  first  insisted  that  the  circuit  court  rendering  the  order 
licensing  the  administrator  to  sell  the  land  in  controversy^  to 
pay  the  debts  of  Cuthbert  S.  Crane,  deceased,  did  not  have 
jurisdiction  of  the  persons  of  the  heirs.  It  appears  that  a  sum- 
mons  issued  on  the  twenty-third  day  of  April,  1849,  to  the 
widow  and  heirs,  requiring  them  to  appear  on  the  fourth  Mon- 
day of  the  same  month  to  answer  the  petition;  on  the  same 
day,  McConnell  and  wife  acknowledged  service,  and  he  also 
acknowledged  service  for  the  minor  heirs  of  Crane,  as  their 
guardian.  The  record  discloses  no  other  notice  or  service,  nor 
does  the  decree  find  that  a  different  service  was  had.  A  guar- 
dian ad  {it^mwas  appointed,  and  answered  on  the  next  day 
after  the  summons  was  issued,  stating  that  he  knows  of  do  rea- 
son why  enough  of  the  land  should  not  be  sold  to  pay  the  debts. 
The  decree  finds  that  as  the  defendants  urge  nothing  against 
the  sale,  and  as  the  guardian  ad  litem  admitted  debts  existed, 
the  lands  should  be  sold  for  their  payment. 

The  statute  has  provided  but  two  modes  by  which  the  court 
can  acquire  juripdictiou  of  the  persons  of  heirs  in  this  proceed- 
ing. One  is  by  the  publication  of  a  notice  for  the  prescribed 
period,  and  the  other  by  serving  a  notice  with  a  copy  of  the 
petition  and  account  of  administration  upon  the  heirs  thirty 
days  before  filing  the  petition.  In  this  case,  neither  of  these 
modes  appears  to  have  been  adopted.  In  Herdman  v.  Shorty 
18  111.  59,  and  Johnson  v.  Johnsony  30  Id.  215,  it  was  held  that 
a  summons  with  service  was  insufficient  to  confer  jurisdiction 
in  this  proceeding.  In  this  case,  as  to  the  minors,  there  is  no 
pretense  of  service,  nor  had  the  guardian  power  to  admit  ser- 
vice for  them. 

It  is,  however,  insisted  tliat  when  a  court  of  general  juris- 
diction has  proceeded  to  adjudicate  a  cause,  we  must  presume 
that  the  court  had  evidence  that  there  was  such  service  or  ap- 
pearance as  confers  jurisdiction  of  the  person;  that  the  ques- 
tion of  jurisdiction  is  primary,  and  must  first  be  determined. 
This  is  no  doubt  true  in  all  collateral  proceedings,  but  is  liable 
to  be  rebutted.  If  the  record  shows  service  which  is  insuffi- 
cient, and  the  record  fails  to  show  that  the  court  found  that 
it  had  jurisdiction,  then  the  presumption  is  rebutted,  and  it 
must  be  held  that  the  court  acted  upon  the  insufficient  service. 
When  a  summons  and  return  appear  in  the  record,  and  there 
is  no  finding  of  the  court  from  which  it  may  be  inferred  that 
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there  was  other  service  or  appearance,  it  will  be  presumed  that 
the  court  acted  upon  the  service  which  appears  in  the  record. 
In  this  case,  the  summons  and  acknowledgment  of  service 
'Were  not  sufficient  to  confer  jurisdiction  over  the  minor  defend- 
ants, and  unless  jurisdiction  was  otherwise  obtained,  the  decree 
as  to  them  was  a  nullity,  and  may  be  attacked  in  a  collateral 
ptoceeding. 

It  is  insisted  that  by  the  appointment  of  a  guardian  ad  litem^ 
and  his  answer,  the  minors  were  before  the  court,  and  there 
was  no  want  of  jurisdiction.  It  is  urged  that  inasmuch  as  the 
Corty-seventh  section  of  the  chapter  entitled  "Chancery"  pro- 
vides that  the  court  may  appoint  a  guardian  ad  litem  for  minor 
defendants,  whether  they  have  been  served  or  not,  the  appoint- 
ment of  a  guardian  ad  litem  in  this  case  gave  the  court  juris- 
diction, although  the  minors  were  not  brought  into  court  in 
the  usual  mode.  Whatever  might  be  the  effect  of  such  an  ap- 
fiointment  in  a  chancery  proceeding,  we  need  not  now  inquire, 
as  this  proceeding  is  not  strictly  of  that  character:  MoUne 
Water  Power  etc.  Co.  v.  Webeter^  26  111.  233.  This  is  a  statutory 
proceeding,  and  must  be  governed  by  the  act,  and  not  the 
rules  of  chancery  practice. 

Section  107  of  the  statute  of  wills  only  requires  the  appoint- 
ment of  a  guardian  ad  litem  when  any  defendant  to  a  petition 
is  a  minor.  It  refers  to  all  cases,  and  evidently  proceeds  upon 
the  presumption  that  in  all  cases  there  will  be  service  or  pub- 
lication, as  required  by  section  103.  The  want  of  service  was 
not  cured  by  the  answer  of  the  guardian  ad  Utem^  and  the 
minor  heirs  were  not  bound  by  the  decree. 

It  however  appears  that  the  land  in  controvery  descended 
to  three  children  of  Crane  on  his  death.  Two  of  these  after- 
wards died  intestate,  leaving  appellant  and  their  mother  their 
heirs.  The  mother  subsequently  intermarried  with  Moses 
McConneU,  and  they  had  children  bom  of  the  marriage  who 
are  still  living.  They  afterward  conveyed  the  premises  to 
Abraham  Clare,  under  whom  appellee  claims  possession.  By 
the  inheritance  of  Mrs.  McConneU  from  her  two  deceased 
•children  of  an  undivided  interest  in  the  premises,  her  husband 
became  entitled  to  curtesy  in  her  fee  in  the  property  after  the 
birth  of  their  children.  And  when  McConneU  and  wife  sold 
to  Clare,  his  curtesy  in  his  wife's  undivided  interest  in  the 
property  passed  to  Clare,  and  there  is  nothing  to  show  that  he 
had  parted  with  that  interest,  or  that  it  has  been  acquired  by 
appellant.    He  was  therefore  entitled  to  hold  possession  to  the 
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extent  of  tbe  curtesy  purchased  of  McCoimell,  if  lie  held  no 
other  interest  An  estate  by  the  curtesy  was,  prior  to  the  act 
of  1861,  known  as  the  married  woman's  law,  conferred  a  pres- 
ent exiisting  right,  giving  the  owner  the  unquestioDed  authority 
to  use  and  enjoy  it  until  it  became  extinct. 

The  agreed  facts  in  the  case  state  that  Mrs.  HcConnell  had 
quitclaimed  her  interest  in  the  premises  to  appellee  before  tloi 
suit  was  brought.  It  does  not  appear  whether  she  did  so  be- 
fore or  after  she  joined  with  her  husband  in  the  conveyance  to 
Clare,  or  whether  her  husband  united  with  her  in  the  coavay- 
auce  to  the  appellant.  If  after  the  sale  to  Clare,  or  even  be- 
fore that  time,  her  husband  did  not  join  in  the  deed,  appdlaot 
took  no  title  by  the  conveyance,  as  she  was  not  able  to  con- 
vey alone  during  coverture.  In  either  event,  Clare  acquired 
the  interest  of  McConnell,  held  by  the  curtesy.  If,  however, 
McConnell  joined  his  wife  in  the  conveyance  to  appellant  be> 
foro  he  sold  to  Clare,  and  the  latter  had  notice  of  the  former 
sale,  then  Clare  acquired  no  interest  in  the  premises.  But  the 
record  fails  to  present  the  date  of  this  conveyance,  and  we 
cannot  presume,  in  the  absence  of  evidence,  that  McConnell 
joined  with  his  wife  in  the  quitclaim  deed,  and  we  must  there- 
fore hold  that  appellee  was  entitled  to  hold  possessioD  to  the 
extent  of  his  landlord's  title  by  the  curtesy. 

In  this  case,  the  declaration  proceeds  for  the  recovery  of 
the  whole  interest  in  the  premises.  And  it  has  been  repeat- 
edly held  that  tbe  recovery  in  ejectment  must  be  according  to 
the  claim  in  the  declaration;  that  when  a  plaintiff  counts  for 
the  whole,  ho  cannot  recover  an  undivided  interest,  and  if  he 
proceeds  for  the  recovery  of  one  estate,  he  cannot  recover  a 
different  estate:  Ballance  v.  Rankin^  12  111.  420  [54  Am.  Dec. 
412];  Rupert  v.  Mark,  15  Id.  541;  Murphy  v.  Orr,  32  Id.  489; 
Lyon  v.  Kain,  36  Id.  370.  It  does  not  appear  that  appellee  is 
entitled  to  recover  the  entire  premises,  and  inasmuch  as  there 
was  no  count  in  this  declaration  for  the  undivided  interest 
which  appellant  may  be  entitled  to  recover,  under  a  properly 
drawn  declaration,  ho  would  not  have  been  entitled  to  recover 
that  interest.  The  judgment  of  the  court  below  must  be  af- 
firmed. 

Judgment  affirmed. 

JuRiSDicnoN  DsfiNSD:  Callen  ▼.  KUiion,  82  Am.  Deo.  448;  WUken  ▼•  Pat' 
ieraoih  S6  Id.  643. 

BvxRT  Pbisukption  13  Maob  is  Favor  of  Jusisdiotion  of  mperior 
oourto:  Buielier  v.  Bank  qf  BrownmUe,  83  Am.  Deo.  44S»  aad  note  450;  Cooper 
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T.  BwndeHaad,  66  Id.  52;  and  note  70;  Pattet  y.  Merditmt^  Bemk,  86  Id. 
87S. 

JuBmnonoH  ov  Pbmoei  d  Aoq^ibid  by  pwional  noiioe  or  Mrvioa  of  pro- 
06M»  and  l^  otber  modas  aobsfeitttted  by  ozpreaa  proriaioiia  of  law  or  tha 
practice  of  ooarta:  CoOn ▼.  XUimm,  82  Am.  Deo.  448;  OUmanv.  Tkon^prnm, 
84  Id.  714. 

Pebwmption  ov  JvBnDionov  mat  bs  Rsbdttid:  Mmekrr,  Jkmmi^  89 
Am.  Doc  480^  and  note  435. 

JuBiBDiOTiOH  or  Pabtiib  TO  Pbocikdimos  fob  8alr  or  BnATK  aw  ]>■- 
CBDXBT,  BOW  AcQUiBXD:  (Mmm  ▼.  Ron,  81  Am.  Dec  219. 

Apfoirtmxiit  or  Qvabjoas  to  Afpxab  fob  ahd  BxPRmHT  Invamt  Habs 
on  H>pticatian  to  sell  real  estate,  neoeiaity  of:  Towiumd  v.  TaOaiU^  91  Am. 
Deo.  617,  and  note  623. 

Tehanct  bt  Oubtbsy,  when  it  may  exist:  Mahne  v.  McLaurin,  90  Am. 
Dec  320,  and  oases  collected  in  note  822;  Jokimn  ▼.  CwnrnhM,  84  Id.  142. 

Judoiubt  IB  EjBcnaan^  OoBCLoaxvBWBas  or:  Cantrion  v,  SekmkU,  85 
Am.  Deo.  187,  and  extended  note  208. 

Plaibtiit  IB  Ejbotmbbt  IB  Bbtitlbd  to  Rioovib  if  he  shows  a  par»- 
monnt  title  to  any  part  of  the  premises  described  in  his  petition:  Beta  ▼. 
IHneSt  89  Am.  Deo.  504;  but  he  cannot  reoover  nor  be  put  in  possession  of 
premises  not  described  in  the  petition,  judgment,  nor  execution:  Bullion  MhL 
Co,  V.  CroBnu  etc  Mm.  Co.,  90  Id.  526. 

Thb  fbibcifal  gasx  is  citbd  as  follows,  and  to  the  pointe  stated:  When 
the  question  comes  up  collaterally,  every  presumption  is  to  be  made  in  fayor 
of  the  jurisdiction  of  a  court  of  general  jurisdiction:  Fatu  v.  (yCormer,  6  HI. 
App.  597;  but  the  presumption  may  be  rebutted:  Stoearengen  y.  ChiUek,  67 
IIL  212;  Haywood  y.  ColUns,  60  Id.  334,  335;  and  where  the  same  record 
shows  insufficient  service  to  confer  jurisdiction  of  the  person,  and  fails  to 
show  that  the  court  otherwise  acquired  jurisdiction,  then  the  presumption 
is  rebutted:  Bottford  v.  CCoimer,  57  Id.  78;  the  presumption  in  such  case 
will  be  that  the  court  acted  upon  the  summons  and  return  which  do  appear 
in  the  record:  Hayvoood  v.  ChlUns,  60  Id.  334.  In  a  proceeding  by  an  ad- 
ministrator to  sell  the  real  estate  of  his  intestete,  unless  the  mode  pointed 
out  by  the  stetute  for  bringing  the  parties  interested  before  the  court  is  pur* 
sued,  there  will  be  such  a  want  of  jurisdiction  as  will  vitiate  the  order  of 
sale:  Fell  ▼.  Tomng,  63  Id.  lOS;  Haywood  v.  CoUxm,  60  Id.  337;  the  admis- 
sion of  the  guardian  ad  Utem  that  notice  was  given  could  not  bind  the  minor 
heirs:  DonUn  v.  Hettinger,  57  Id.  352;  nor  has  an  attorney  authority  to  enter 
their  appearance:  Bonnell  v.  HoU,  89  Id.  77.  Where  a  court  of  superior 
jurisdiction  exercises  stetntory  and  extraordinary  powers,  it  stands  on  the 
ground  and  is  governed  by  the  same  rules  as  oourte  of  limited  jurisdiction, 
which  is,  that  nothing  shall  be  intended  to  be  within  the  jurisdiction  but 
that  which  is  so  expressly  alleged:  Haywood  v.  CoUma,  60  Id.  335.  It  is 
also  cited  as  recognising  the  existence  of  the  estete  of  a  tenancy  by  curtesy, 
since  the  married  woman's  act  of  1861,  in  Amuirong  v.  Wilaon,  60  Id.  228; 
and  is  distinguished  in  Bottford  v.  0*Conner,  57  Id.  84,  in  that  there  was  no 
finding  of  the  court  in  the  principal  case  from  which  it  could  be  inferred  that 
there  was  service^  and  therefore  it  was  held  that  the  court  must  have  acted 
on  the  delaotiye  aeryicc 

PoWBB  OB   OVABDIABS  ABB   OlHBBS    TO  WaITB    SbBVXOB    OF   JlTBODID- 

novAL  Fboqkb  OB  HxBQBB.— Statutes  and  rules  of  practice  vdygBOfiiaUj 
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require  infant  defendants  to  be  served  with  Jniiadietional  proceH  tlie  Haa» 
as  adults:  Hawes  on  Jurisdiction,  sec  231;  HidbaAoikam  ▼.  Bhdtiedge,  6# 
ni  316;  Emigh  ▼.  Doyle,  8  Blackf.  300;  ff<mgh  ▼.  Canbif,  8  Id.  901;  Peopim 
y.  Stanley,  6  Ind.  410;  IngenoU  ▼.  IngertoU,  64  Tez.  165;  Bebiu  ▼.  Chad- 
homne,  45  Wis.  60;  Lessee  qf  Neleon  ▼.  ifboN,  3  McLean,  319;  and  see  Dofe» 
to  Joyce  y.  MeAvoy,  89  Am.  Dec  186.  It  follows,  therefore,  that  a  goaxdia» 
has  no  power  to  waiye  such  process,  or  enter  an  appearance  for  his  waid: 
Hawse  on  Jurisdiction,  sec  231;  Fitnam  on  Summons,  sec  70;  Oreemmau  ▼. 
Barvey,  53  IlL  386;  Bobbhu  ▼.  Bobbins,  2  Ind.  74;  IngersoU  ▼.  Mamgam^  86 
N.  T.  622;  FUch  v.  Comdl,  I  Saw.  156;  nor  has  an  attorney  authority  t» 
enter  an  appearance  for  minors:  BonneU  y.  HoU^  89  HL  71;  and  see  Valadrnt 
y.  (Mey,  Heifli,  613;  S.  0.,  33  Am.  Dec  166. 


NlCX)OLLS   V.    RUGG. 

(47  ILUNOIS,  47.  J 

FnoFSBiT  or  RsuGiona  Corporation,  in  Casm  or  SiPARanoN,  both  paiw 
ties  stQl  adhering  to  the  tonets  and  discipline  of  the  organisation,  ahoold 
be  divided  between  them  in  proportion  to  their  nnmbers  at  the  time  ol 
snch  separation. 

BiOET  or  VoTiNO  UPON  Questions  ArrscriNG  Profertt  or  Rblioioo» 
Corporation  should  not  be  confined  to  church  members,  but  shooldi 
also  extend  to  those  who  have  contribntod  to  the  support  of  the  chnrdv 
although  not  members. 

Proper  Mode  in  Making  Partition  or  Propsett  or  Reuoious  Corpo> 
RATION,  in  case  of  a  division,  is  to  count  church  members  by  yirtne  of 
their  membership,  and,  in  addition,  to  count  as  members  of  the  congre^ 
gation  all  pew-holders. 

Bill  in  equity.    The  opinion  states  the  case. 

R,  E,  WxUiavMj  and  Spencer  and  Emng^  for  the  appeUantflL 

Tipton  and  Benjamin^  and  W,  11.  Hanna,  for  the  appellees. 

By  Court,  Lawrence,  J.  This  was  a  bill  in  chancery,  filed 
in  behalf  of  the  minority  of  a  religious  society  in  the  city  of 
Bloomington,  against  the  trustees  elected  by  the  majority,  i> 
prevent  an  alleged  misappropriation  of  the  church  property. 
The  record  shows  that  the  church  in  question  was  organized 
in  1833,  as  a  Presbyterian  body,  the  division  of  that  denomina- 
tion into  old  school  and  new  school  not  having  then  occurred. 
This  separation  took  place  in  1838,  and  the  Bloomington 
society,  during  the  same  year,  attached  itself  to  the  new-school 
organization.  It  po  continued  until  1848,  when,  with  the  con- 
sent of  the  presbytery,  of  which  it  formed  a  part,  it  withdrew^ 
and  attached  itself  to  the  old-school  denomination.  It  than 
remained  until  1866,  when  a  large  majority  of  the  church  and 
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congregation  TOted  to  sever  their  connection  with  the  old- 
school  organization  and  return  to  the  new  school,  and  this  was 
done.  The  discontented  minority,  which  preferred  the  old- 
school,  elected  new  trustees,  who  have  filed  this  bill  against 
the  party  in  possession,  claiming  that  the  church  property 
rightfully  belongs  to  them.  The  circuit  court,  when  the  case 
came  on  for  a  hearing,  ascertained  through  its  master  the  ex- 
act number  of  church  members,  and  pew-holders  not  church 
members,  comprised  in  the  society  at  the  time  of  its  final 
action  for  withdrawal  from  the  old  school  in  June,  1865;  and 
further  ascertained  how  many  of  these  persons  belonged  to 
each  party,  and  decreed  a  sale  of  the  property,  with  the  privi- 
lege of  purchase  to  either  the  complainants  or  defendants,  and 
to  them  only;  the  decree  further  pro^dding  that  the  party  pur- 
chasing should  retain  exclusive  possession  of  the  property,  and 
pay  to  the  other  party  its  proportionate  share  in  money,  which 
share  was  found  to  be  63  parts  out  of  192  to  the  complainants, 
or  old-school  party,  and  129  parts  out  of  192  to  the  defend- 
ants, or  new-school  party.  The  decree  further  required  the 
party  receiving  the  money  to  invest  it  in  other  church  prop- 
erty, and  report  to  the  court  the  manner  of  its  investment. 
The  complainants  appealed,  and  both  parties  have  assigned 
errors. 

It  is  first  urged  by  counsel  for  appellants  that  the  with- 
drawal of  a  portion  of  the  church,  although  a  majority,  from 
the  old-school  denomination,  was  an  abandonment  of  its 
rights  of  property,  on  the  ground  that  a  majority  of  a  re- 
ligious society  have  no  right  to  abandon  its  tenets  and  doc- 
trines, and  still  insist  on  the  control  of  its  property  which 
has  been  dedicated  to  the  support  of  its  peculiar  faith.  Con- 
ceding this  to  be  correct  as  the  statement  of  a  general  prin- 
ciple, it  clearly  has  no  application  to  the  present  case.  It  is 
shown  by  the  record  that  there  has  been  here  no  abandon- 
ment of  the  faith  or  doctrines  which  this  church  was  originally 
founded  to  support.  It  is  shown  that  the  old-school  and  new- 
Bchool  branches  of  the  Presbyterian  Church  adopt  the  same 
standards,  both  as  to  doctrines  and  forms  of  government,  and 
the  separation  in  the  denomination  arose  from  a  cause  which 
has  long  since  ceased,  and,  in  the  language  of  one  of  the 
clerical  witnesses,  the  difference  continues  ^^  simply  because 
they  are  separated."  When,  therefore,  a  majority  of  the 
Bloomington  Church  resolved  to  bring  that  body  into  de- 
nominational connection  with  the  new-school  Presbyterians, 


464  NTC00LL8  V.  Itoock  [lUiiioisi 

it  wa«  not  perverting  the  ohurch  property  to  the  leadiing  of 
new  doctrinee,  but  merely  connecting  itself  fiar  the  porpoaes 
of  co-operation  and  church  goTemment  with  another  branch 
of  sabstantially  the  same  chnrch. 

But  beddee  all  this,  the  lot  npon  which  the  church  edifice 
stands  was  donated  to  that  body  while  attached  to  the  new^ 
school  presbytery,  and  the  building  was  commenced  and  well- 
nigh  completed  before  the  church,  in  1848,  attached  itself  to 
the  old-school  organization.  In  the  face  of  this  fiu^t,  it  is 
difficult  to  see  on  what  ground  a  court  could  hold  that  the 
majority  of  the  church,  by  returning  to  their  originid  churdi 
connections,  have  forfeited  all  rights  of  property  in  favor  of 
those  members  of  the  society  who  prefer  their  existing  eode- 
siastical  relations,  or  how  the-ai^llantfrcan  claim  more  than 
the  distributive  share  of  the  property  which  the  court  has 
awarded  to  them. 

It  is  also  urged  that  the  constitution  of  the  Presbyterian 
Church  does  not  recognize  the  right  of  a  church  or  congrega- 
tion *to  withdraw;  and  on  this  point  the  evidence  of  clergy- 
men taken  in  the  case  of  Ferraria  y.  VasconceUoSj  31  111.  2S, 
was  admitted  by  agreement.  From  the  testimony  in  that 
case,  and  in  the  one  before  us,  it  is  clear  that,  thou^  no  writ- 
ten law  of  the  church  may  recognize  the  right  of  withdrawal, 
yet,  since  the  separation  of  this  body  into  the  two  branchee 
of  old  and  new  school,  the  right  of  churches  to  transfer  them- 
selves from  one  to  the  other  of  these  branches  has  been  often 
exercised  and  tacitly  acknowledged.  But  in  the  fetce  of  the 
facts  we  have  already  mentioned,  it  is  unnecessary  to  discuss 
this  question.  The  property  of  this  church  has  been  acquired 
partly  under  one  organization  and  partly  under  the  other;  and 
inasmuch  as  the  sole  object  of  a  court  of  chancery  in  cases  of 
this  character  is  to  enforce  a  trust,  and  hold  the  trust  prop- 
erty to  the  purposes  for  which  it  was  originally  given,  no  fairer 
or  more  equitable  mode  of  doing  this  can  be  devised  than  the 
one  adopted  by  the  circuit  court.  It  was  the  rule  adopted  by 
this  court  in  the  case  already  referred  to,  Ferraria  v.  Vcmconr 
cellos,  supraj  and  is  as  applicable  to  this  case  as  to  that.  It 
is  not  a  case  for  forfeiture  on  one  side  or  on  the  other  of  the 
entire  property,  because  both  parties  really  represent  the 
Presbyterian  Church,  and  teach  the  same  religious  faith;  but 
inasmuch  as  the  two  branches  of  the  churdi  have  distinct 
organizations,  and  as  the  property  has  eomo  from  both,  it  is 
just  that  the  majority  shall  be  permittted  to  change  the 
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church  connection  without  forfeiture,  while  the  right  of  the 
minority  to  remain  in  the  existing  relations,  and  retain  their 
portion  of  the  property,  should  be  equally  recognized. 

It  is  further  objected  by  appellants  that  the  rule  adopted 
March  12,  1865,  by  which  the  right  of  voting  in  matters  per- 
taining to  the  congregation  was  thenceforth  to  be  confined  to 
persons  contributing  to  the  expenses  thereof,  was  unreason- 
able, and  contrary  to  the  usages  of  the  denomination,  inasmuch 
as  it  denied  a  vote  to  certain  members  of  the  church  in  regu- 
lar standing.  The  propriety  of  the  rule  may  well  be  ques- 
tioned, but  as  the  record  shows  that  no  practical  harm  to  the 
minority  arose  therefrom,  the  fact  of  its  adoption  is  not  a  suffi- 
cient reason  for  overturning  all  these  proceedings,  and  opening 
this  quarrel  afresh.  This  rule  was  adopted  in  March.  In  May 
the  first  vote  was  taken  as  to  withdrawal,  and  a  question 
having  been  raised  on  the  regularity  of  that  vote,  the  matter 
was  again  submitted  to  the  congregation  in  June,  and  a  reso- 
lation  being  ofiered  to  affirm  the  proceedings  of  the  meeting 
held  in  May,  it  was  carried  by  a  vote  of  sixty-one  to  sixteen. 
At  neither  meeting  was  the  right  of  voting  denied  to  any 
member  of  the  church  seeking  to  exercise  it.  But  besides 
this,  it  appears,  by  the  report  of  the  master,  that  there  were, 
in  all,  but  thirty-one  members  of  the  church  who  had  ceased 
to  contribute  to  its  expenses,  and  who  belonged  to  the  old- 
echool  party;  so  that  if  every  ome  of  those  disqualified  by  the 
rule,  and  belonging  to  that  side,  had  been  present  at  the  June 
meeting,  and  voted  adversely  to  the  resolution,  it  would  still 
have  been  carried  by  a  majority  of  fourteen  votes.  Since, 
then,  the  members  to  whom  the  rule  applied  were  not  present 
asserting  their  right,  and  since,  if  they  had  been,  and  the  right 
had  been  conceded,  the  result  would  have  been  the  same,  the 
adoption  of  the  rule  of  March  12th  is  not  sufficient  ground  for 
reversing  the  decree.  That  a  very  large  majority  of  this 
church  and  congregation  were  in  favor  of  withdrawal  is 
clearly  shown  in  this  record,  and  indeed  is  not  denied. 

It  is  said  the  right  to  vote  should  have  been  confined  to 
church  members.  We  are  not  of  that  opinion.  It  often  hap- 
pens that  persons  belonging  to  the  congregation,  but  not 
members  of  the  church  proper,  are  among  the  largest  con- 
tributors to  the  erection  of  church  edifices  and  to  the  support 
of  a  clergyman,  and  on  a  question  afiecting  the  property  of  the 
congregation,  their  right  to  a  voice  cannot  be  reasonably 
questioned. 

▲v.  Dbc.  Vol.  XCV-80 
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It  18  assigned,  as  a  cross-error,  that  the  court,  in  making 
partition  of  the  property,  did  not  include,  in  the  new-school 
party,  certain  persons  who  were  neither  members  of  the  church 
nor  pew-holders,  but  were  still  members  of  the  congregation. 
But  we  are  of  opinion  that  the  court  acted  wisely.  Mathe- 
matical nicety,  in  a  matter  of  this  sort,  is  not  attainable  or 
important.  The  precise  number  of  persons  who  may,  in  a 
general  sense,  be  called  members  of  a  religious  congregation, 
it  would  be  very  difficult  to  determine,  nor  would  it  be  easy  to 
fix  an  age  at  which  the  children  of  a  family  should  be  held 
no  longer  represented  by  their  parents.  The  only  clear  and 
satisfactory  rule  is  that  adopted  by  the  circuit  court,  counting 
ohurch  members  by  virtue  of  their  membership,  and  counting, 
in  addition,  as  permanent  members  of  the  congregation,  all 
pew-holders,  as  it  is  by  the  rental  of  the  pews,  or  a  tax  upon 
the  holders,  that  the  church  is  sustained. 

It  is  also  urged  that  the  court  improperly  included,  in  the 
basis  of  its  decree,  certain  persons  who  had  not  for  a  consid- 
erable period  attended  the  church.  But  the  church  records 
showed  that,  at  the  date  of  the  last  vote,  they  were  members 
In  regular  standing,  and  it  further  appears  they  still  resided 
within  the  bounds  of  the  church.  On  this  question,  the  court 
properly  held  the  church  records  conclusive. 

After  having  carefully  examined  this  record,  we  are  of  opin- 
ion that  the  decree  of  the  circuit  court  administers  substantial 
justice,  and  it  must  be  affirmed. 

Decree  affirmed. 


Bkjgious  SoonETT,  RiOBT  or  TO  Pbuobibs  Rulbs  for  presennzig  onler 
when  met  for  paUio  worahip:  McLain  y.  MaHockt  65  Am.  Dee.  746;  may  joim 
in  submiflsion  to  arbitration  claim  to  use  of  meeting-hoase:  Curd  v.  WaUace^ 
82  Id.  85. 

Pbw-holdkrs,  Rights  and  RncxDns  or:  (yHear  y.  Dt  Ooe$briand^  8S 
Am.  Dec  653^  and  extended  note  662. 

Uniivoorforatbd  Relioioub  AssociATioiiSy  powers  and  liabilities:  Pitpjn 
y.  Janet,  59  Am.  Dec.  708;  Rrf<mned  P.  D.  Cfhureh  y.  MoU,  32  Id.  613. 

Thi  privoipal  oasb  18  CTTSD  to  the  point  that  church  propertjfs  yeeted  ia 
the  trustees  of  a  religions  body,  is  held  under  a  trust,  and  that  a  comrt  of 
ehanoery  wiU  enforce  the  trust,  and  hold  the  trust  property  to  the  uaes  lot 
which  it  was  originally  giyen,  in  Nelionv.  Benson^  69  lU.  31. 
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JBtxa  Insxtbanoe  Company  v.  SriVBRa 

[47  Illinois,  88.] 

Immnui  or  Safs  Cabriaob  or  Stock  arx  Liablx  roR  Aocxdeztt  to  the 
stoek  while  heing  trannhipped  from  can  to  a  boat,  under  a  policy  which 
oorered,  with  the  usoal  exceptions,  the  perils  of  railway  and  river,  and 
by  special  indorsement  fixed  the  places  of  shipment  and  destination,  and 
the  nmta  to  be  taken. 

Action  on  an  insurance  policy.  The  facts  are  stated  in  the 
opinion. 

A.  J.  ChUlagheff  for  the  plaintiff  in  error. 

Nelson  and  Soby^  for  the  defendant  in  error. 

By  Court,  Lawrxncb,  J.  This  was  an  action  on  a  policy  of 
insurance  to  recover  the  value  of  a  mule.  It  appears  by  the 
proof  that  when  the  mules  arrived  at  Cairo  they  were  un- 
loaded from  the  cars  to  a  platform  three  or  four  feet  high, 
from  the  end  of  which  they  were  driven  down  an  inclined 
plane  for  the  purpose  of  being  taken  aboard  the  boat.  Some 
of  them  walked  down  and  some  jumped  down.  One  of  them 
fell  as  it  jumped,  and  died  within  an  hour  afterward,  as  was 
supposed,  from  some  internal  injury  received  in  the  fall. 

The  policy  covers,  with  the  usual  exceptions,  the  perils  of 
railway  and  river,  and  by  a  special  indorsement  it  fixes  Deca- 
tur, Illinois,  where  the  mules  were  shipped,  as  the  place  of 
commencement  of  the  risk,  and  Vicksburg,  Mississippi,  to 
which  point  they  were  to  be  sent,  as  the  place  of  its  termina- 
tion. The  route  specified  in  the  indorsement  was  by  the 
Illinois  Central  road,  from  Decatur  to  Cairo,  and  by  boat 
from  Cairo  to  Vicksburg.  The  object  of  the  policy  was  to 
effect  an  insurance  against  the  perils  of  transportation  from 
Decatur  to  Vicksburg. 

A  recovery  is  resisted  on  the  ground  that  the  mule  came  to 
its  death  from  a  peril  not  covered  by  the  policy,  and  it  is 
asked  by  the  counsel  for  plaintiff  in  error  whether  the  com- 
pany would  have  been  liable  if  the  owner  of  the  mules  had 
kept  them  in  a  stable  at  Cairo  for  a  few  days  waiting  for  a 
boat,  and  one  of  them  had  injured  himself  during  that  time 
by  jumping.  Without  answering  that  question  before  it  arises, 
it  is  sufficient  to  say  that  is  not  the  present  case.  This  mule 
was  injured  in  the  very  act  of  being  unloaded.  .  The  peril  of 
being  unloaded  at  Cairo  was  an  unavoidable  incident  to  the 
transportation  from  Decatur  to  Vicksburg,  and  of  the  very 
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class  against  which  it  was  the  design  of  the  parties,  the  one 
to  give,  and  the  other  to  obtain,  a  guaranty.  The  companj 
by  this  policy  took  upon  itself,  with  the  usual  exceptions,  the 
perils  of  railway  and  river  from  one  of  these  points  to  the 
other,  specifying  that  the  transshipment  was  to  take  place  at 
Cairo,  and  it  cannot  be  permitted  to  deny  that  it  thus  took 
upon  itself  the  perils  incident  to  the  transshipment.  The 
transportation  from  Decatur  to  Vicksburg  was,  in  the  purvietr 
of  this  policy,  a  continuous  transportation,  and  covered  the 
transshipment  from  car  to  steamer  as  completely  as  any  other 
portion  of  the  route:  Arnould  on  Insurance,  429  et  seq..  and 
notes;  Wadsworth  v.  Pacific  Ins.  Co.^  4  Wend.  38;  Coggshall  v. 
Am,  Ins,  Co,j  3  Id.  283.  The  peril  of  unloading  at  Cairo 
was  a  peril  happening,  not  after  the  termination  of  the  risk 
by  the  arrival  of  the  mules  at  Vicksburg,  but  one  occurring 
midway  in  the  transportation,  and  inseparable  from  it  It 
falls  under  the  head  of  "perils  of  railway,"  named  in  the 
policy,  and  the  owner  of  the  mules  is  protected  against  it  by 
both  the  spirit  and  letter  of  the  policy.  The  judgment  of  the 
circuit  court  is  affirmed. 
Judgment  affirmed. 

What  Lossbs  Dbbold  withzn  Pouot  ov  ImuBAROB:  Bee  BiUkr  v.  AUe- 
gha^  County  MuL  Ins.  Co.,  45  Am.  Deo.  656^  and  note  657. 

Insurance  Polict  is  Libsrallt  Conbtruxd  in  favor  of  the  inaored: 
WeaL  Ins.  Co.  v.  Cropper,  75  Am.  Deo.  561,  and  oaaea  collected  in  note  563; 
Kaihnal Fire  Ins:  Co.  ▼.  Crane,  77  Id.  289;  Morrimm  v.  InnatmoeCo.,  09 Id. 

[,  note. 


Oetgen  v.  Ross. 

[47  ILUKOI8,  1I2.J 

Onb  Who  Enters  under  Defendant  in  BjiOTMBirT,  arib  Suit  Cbn- 
MENCED,  Takes  and  Holds  the  poBaewion  aabjeot  to  the  jodgment  ta 
be  rendered  in  the  anit,  though  not  made  a  party  to  it. 

Landlord  cannot  be  Said  to  Hold  under  ms  Tenant,  where  he  xe- 
Bumes  possession  of  the  demised  pranusea  after  the  commencement  of  a 
suit  in  ejectment  against  his  tenant,  and  after  the  term  has  expired. 

Illinois  Ejectment  Act  Requires  Tenant  Sued  in  Bjbotment  to  Nonrr 
his  landlord,  under  a  penalty  for  not  doing  ao;  and  the  landlord  can 
appear  and  defend  in  the  name  of  his  tenant^  or  maybe  made  a  co- 
defendant  in  the  auit.  After  anch  notice,  and  an  opportonity  to  defend, 
the  landlord  will  be  concluded  by  a  judgment  for  the  plainti£^  and 
liable  to  be  evicted,  if  the  premiaea  have  been  snrranderod  to  l»i«v 
though  the  JEdgmsnt  wkj  have  been  only  against  the  tenaal^  in  name. 
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Lahplorp,  to  Whom  Tenant  has  Sitrrendsred  Possbssion  Pendino  Strrr 
IN  Ejectment  against  the  latter,  cannot  be  e^cted  by  a  writ  of  posaes- 
sion  issued  on  the  judgment  against  the  tenant,  where  he  had  no  notice 
of  the  pendency  of  the  suit,  and  was  charg9b.ble  with  no  fault  or  laches* 
In  such  case,  the  writ  should  be  stayed,  on  the  motion  of  the  landlord, 
nntil  he  can  be  made  a  party  to  the  existing  suit,  and  a  trial  be  had  upon 
the  merits. 

In  DETERBONiNa  QuEanoN  of  Laches  on  Part  qw  Landlord,  in  not 
Moving  at  an  earlier  day  to  set  aside  a  judgment  by  default  in  eject- 
ment taken  against  his  tenant,  after  he  had  knowledge  of  it,  the  fact 
that  up  to  the  time  of  making  his  motion  no  writ  of  possession  had  been 
issued  should  be  taken  into  the  account. 

Whether  Plaintiff  in  Ejectment  Who  Faii^  to  Take  out  his  Writ 
OF  Possession  for  a  year  after  judgment  is  entitled  to  it  without  a  special 
order,  quoBre, 

UOURT  THAT  RENDERS  JUDGMENT  IN   EJECTMENT  SxTTT  EXERCISES  a  specics 

of  equitable  jurisdiction  over  the  writ  of  possession,  recalling  it  if  jus- 
tice requires,  and  Bometimes,  after  execution,  awarding  a  writ  of  restitu^ 
tion. 

Ejectment.    The  facts  appear  in  the  opinion. 

H.  B.  McClure  and  O,  Pollard^  for  the  appellant. 
M.  McConncly  for  the  appellees. 

By  Court,  Lawrence,  J.  At  the  March  term,  1860,  of  the 
circuit  court  of  Cass  County,  John  W.  Ross  and  Sarah  A. 
Ross  recovered  a  judgment  by  default,  against  Louis  Zim- 
mer,  in  an  action  of  ejectment.  At  the  March  term,  1861, 
Oetgen  appeared  as  the  landlord  of  Zimmer,  and,  on  his  ap- 
plication, the  judgment  by  default  was  set  aside,  and  a  plea 
was  filed  in  his  name  and  that  of  Zimmer.  At  the  September 
term,  1864,  the  cause  was  again  tried,  and  a  judgment  ren- 
dered for  the  plaintiffs.  The  defendants  brought  the  record 
to  this  court,  and  cross-errors  having  been  assigned,  by  con- 
sent it  was  held  that  the  judgment  by  default  had  been  im- 
properly set  aside,  and  the  order  setting  it  aside  was  reversed: 
Oeigen  v.  RosSy  86  111.  835.  The  judgment  on  the  trial  was 
also  reversed,  the  case  not  having  been  properly  before  the 
court;  but  before  the  decision  of  this  court  was  announced, 
this  judgment  of  the  September  term,  1864,  was  vacated 
under  the  statute,  by  payment  of  costs.  That  judgment 
thus  ceased  to  exist,  independently  of  the  action  of  this 
court.  The  cause,  having  been  remanded  from  this  to  the 
circuit  court,  was  redocketed  against  Oetgen,  as  landlord,  and 
Zimmer,  as  tenant,  and  a  motion  was  made  for  a  writ  of  pos- 
MBsion  on  the  judgment  by  default.    Oetgen  resisted  the  mo- 
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lion,  but  it  was  allowed,  and  he  prayed  an  appeal,  which  waa 
granted. 

There  could  be  no  objection  to  a  writ  of  possession  against 
Zimmer,  but  he  has  not  been  in  possession  since  1860,  and 
the  actual  question  argued  by  counsel  is  the  right  to  evict 
Oetgen  upon  the  judgment  by  default  obtained  against  his 
tenant,  Zimmer,  at  the  March  term,  1860.  It  appears  Zim- 
mer  gave  Oetgen  no  notice  of  the  pendency  of  the  ejectment, 
and  no  writ  of  possession  has  ever  been  issued  on  the  judg- 
ment. 

A  person  entering  under  a  defendant  in  ejectment,  after  the 
commencement  of  the  suit,  must  of  course  be  considered  as 
taking  and  holding  the  possession  subject  to  the  judgment  to 
be  rendered  in  the  suit,  though  not  made  a  party  to  it.  In 
no  other  way  could  the  action  of  ejectment,  or  any  possessory 
action,  be  made  eflFective.  The  person  thus  entering  cannot 
complain  that  he  is  evicted  without  being  brought  into  court, 
because,  in  entering  under  the  defendant,  he  takes  only  his 
rights,  and  can  defend  in  his  name.  But  a  landlord  who  re- 
sumes possession  of  the  demised  premises,  after  the  com- 
mencement of  an  ejectment  against  his  tenant,  the  term 
having  expired,  cannot  be  said  to  hold  under  his  own  tenant 
Sections  29  and  31  of  our  ejectment  act  make  the  judgment 
conclusive  only  as  against  persons  claiming  under  either  party 
by  title  accruing  after  the  commencement  of  the  suit.  This 
language  cannot  apply  to  a  landlord  taking  possession  after 
the  lease  of  his  tenant  has  expired.  Neither  his  title  nor 
possession  has  accrued  since  the  commencement  of  the  suit. 

What,  then,  should  be  the  rule  in  regard  to  landlords?  The 
statute  requires  a  tenant  sued  in  ejectment  to  give  immediate 
notice  to  his  landlord,  under  a  penalty  for  not  doing  so.  On 
the  receipt  of  such  notice,  the  landlord  can  appear  and  defend 
in  the  name  of  the  tenant,  or  can  have  himself  made  a  co- 
defendant.  Where  a  landlord  has  been  thus  notified  by  his 
tenant,  or  otherwise,  of  the  pendency  of  the  suit,  and  has  an 
opportunity  to  defend,  he  must  be  held  to  be  concluded  by  a 
judgment  for  the  plaintiff,  and  liable  to  be  evicted  if  the  tenant 
has  surrendered  the  possession  to  him,  though  the  judgment 
may  have  been  only  against  the  tenant  in  name.  But  this 
liability  to  eviction  under  such  a  judgment  proceeds,  not  from 
the  idea  that  the  landlord  is  in  possession  by  a  right  derived 
from  his  own  tenant,  but  from  the  fact  that  the  action  of  eject- 
ment  must  be  brought  against  the  person  in  actual  possession; 
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and  when  brought  against  a  tenant,  and  the  landlord  is  duly 
notified,  he  is  to  be  regarded  as  really  in  court,  with  full  power 
to  control  the  defense  so  far  as  may  be  necessary  for  his  own 
interests,  or  to  have  himself  made  a  party  defendant  on  the 
record. 

But  if  the  tenant  fails  to  give  his  landlord  notice  of  the 
pending  suit,  and  suffers  a  judgment  to  be  recovered  against 
himself,  can  the  landlord,  to  whom  the  tenant  has  redelivered 
the  possession  pending  the  suit,  and  who  has  had  no  knowl- 
edge of  such  suit,  or  opportunity  of  asserting  his  rights,  be 
evicted  by  a  writ  of  possession  issued  on  the  judgment  against 
the  tenant?  This  would  violate  that  most  familiar  principle 
of  law  and  justice  which  forbids  the  rights  of  any  person  to  be 
taken  away  without  a  hearing.  If  it  should  be  made  clearly 
to  appear,  as  it  does  in  the  case  before  us,  that  the  landlord 
had  no  notice  of  the  suit,  and  if  chargeable  with  no  fault  or 
laches,  the  court,  on  motion,  would  stay  the  writ  of  possession 
as  against  him.  This,  however,  should  be  done  without  im- 
pairing the  rights  of  the  plaintiff  by  compelling  him  to  bring 
a  new  suit.  A  bar,  under  the  statute  of  limitations,  plight 
prevent  bis  recovery  in  a  new  suit,  but  not  be  available  as  a 
defense  in  the  suit  already  instituted.  The  writ  of  possession 
should  therefore  be  stayed,  on  the  motion  of  the  landlord,  only 
until  he  can  be  made  a  party  to  the  record  in  the  existing  suit, 
and  a  trial  be  had  upon  the  merits.  The  parties  will  thus 
<iccupy  the  same  position  they  would  have  held  if  the  landlord 
had  received  notice  of  the  suit  before  judgment  passed  against 
the  tenant.  He  will  have  an  opportunity  to  be  heard  before 
losing  bis  property,  and  the  plaintiff  will  have  the  benefit  of 
his  suit  against  the  tenant  in  the  determination  of  any  ques- 
tions that  may  arise  under  the  statute  of  limitations. 

In  the  case  before  us,  the  judgment  upon  which  it  is  sought 
to  evict  the  landlord  was  rendered  against  the  tenant,  without 
notice  to  the  landlord,  or  knowledge  on  his  part  of  the  pendency 
of  the  suit.  This  is  clearly  shown,  and  not  controverted. 
Under  the  rules  above  stated,  he  should  not  be  evicted  upon 
this  judgment.  It  is  urged  that  he  was  guilty  of  laches  in  not 
moving  at  an  earlier  day  to  set  aside  the  judgment  by  default 
after  he  had  knowledge  of  it.  But  he  made  this  motion  at  the 
March  term,  1861,  and  it  appears  no  writ  of  possession  had 
been  issued  up  to  that  time.  The  knowledge  of  the  judgment 
came  to  him  first  in  the  fall  of  1860,  it  does  not  appear  at 
what  precise  time,  but  if  after  the  fall  term,  the  appUcalMn 
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was  made  at  the  earliest  day  possible.    Bat  even  if  he 
iDformed  of  the  judgment  before  the  fall  term,  the  fact  that 
the  plaintiffs  were  not  enforcing  it  should  be  taken  into  the 
account  in  determining  the  question  of  laches.    Where  a  plain- 
tiff in  ejectment  fails  to  take  out  his  writ  of  possession  for  a 
year  after  judgment,  it  is  doubtful  if  he  is  entitled  to  it  with- 
out a  special  order.    In  view  of  all  the  circumstances  of  thia 
case,  we  do  not  think  the  landlord  has  lost  his  right  to  insist 
on  a  hearing  before  the  writ  of  possession  issues  against  him. 
The  judgment  against  Zimmer  must,  of  course,  stand,  but 
before  the  court  allows  the  present  motion  for  a  writ  of  posses- 
sion against  both  Zimmer  and  Oetgen,  it  should  direct  a  trial 
between  the  plaintiffs  and  Oetgen,  who  is  already  a  party  to 
the  record.     It  is  to  be  remarked  that,  in  the  action  of  eject- 
ment, the  court  that  renders  the  judgment  exercises  a  species 
of  equitable  jurisdiction  over  the  writ  of  possession,  recalling 
it  if  justice  requires,  and  sometimes,  after  it  has  been  executed, 
awarding  a  writ  of  restitution :  Coleman  v.  Henderson^  2  Scam. 
251;  Ex  parte  Reynolds j  1  Caines,  500;  Jackson  v.  Ha^rouck^ 
5  Johns.  366;  Doe  ex  dem.  Troughton  v.  Roe^  4  Burr.  1996. 

It  would  probably  have  been  the  better  practice,  when  this 
case  was  formerly  before  us,  to  have  passed  on  the  errors  as- 
signed by  the  appellant,  instead  of  resting  our  decision  solely 
on  the  cross-error  assigned,  and  reversing  the  second  judgment 
because  the  parties  were  not  really  before  the  court.  But  it 
has  been  of  no  practical  consequence  in  this  suit,  inasmuch  as 
the  second  judgment  was  set  aside,  under  the  statute,  in  the 
circuit  court,  by  payment  of  costs. 

Judgment  reversed. 

Judgment  in  EIjecthent,  Who  Concluded  bt:  Caperton  v.  Schmidt,  86 
Am.  Dec.  187,  and  noto  208;  one  not  a  party  cannot  be  dispossessed  under 
judgment  in:  Gan-ison  v.  Sauifjnac,  C9  Id.  443;  but  all  who  enter  upon  land 
pending  action  of  ejectment  are  subject  to  removal  by  the  final  process:  Wal- 
ten  V.  Huff,  05  Id.  49,  and  note  52. 

Judgment  in  Ejectment  is  Cokclusivb  against  Defendant  for  All 
Profits  accrued  since  the  date  of  the  demise  stated  in  the  declaration  in 
ejectment:  Apalacldcola  v.  Apalachicola  Land  Co.,  79  Am.  Dec.  284,  and  see 
note  295. 

Appearance  or  Substitution  op  Landlord  in  Action  op  Ejectment 
should  be  entered  of  record,  and  only  allowed  upon  notice  to  the  parties: 
DuUon  V.  Warscliauer,  82  Am.  Dec.  765. 

Where  Landlord,  at  Request  of  Tenant,  AprxABS  in  Action  of 
Ejectment  without  any  order  of  record,  and  conducts  the  defense  to  judg* 
ment  in  the  lower  court,  it  will  be  too  late  to  object  in  the  appellate  court 
for  the  want  of  such  order:  DuUon  v.  War9chauer»  82  Am.  Dec  765. 
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Landlord  Wbo  is  PnufmBD  to  DmND  Euctmsnt  Suit  m  Flags  or 
BIS  TSNA14T  can  only  make  snch  defense  as  his  tenant  could  make:  Sinclair 
▼.  Worthy,  84  Am.  Dec.  357. 

Whin  Judgvemt  against  Tenant  mat  Bind  Landlord.  —  It  is  stated,  in 
general  terms,  that  when  a  recovery  in  Ejectment  is  had  against  a  tenant,  the 
landlord  u  Ixmnd  by  it:  Hanson  v.  Armsti-ong,  22  HI.  442.  But  he  is  not 
so  bound  unless  he  had  notice  of  the  pendency  of  the  action:  Lowe  v.  Emer- 
9ont  48  Id.  162,  citing  the  principal  case;  Chant  v.  Reynolds^  49  Cal.  213;  and 
it  is  the  duty  of  the  tenant,  when  sued  in  ejectment,  to  notify  his  landlord  of 
such  suit:  Lowe  v,  Emerson^  48  IlL  IGO.  The  tenant  cannot  justify  his  attorn- 
ment to  a  third  party  by  merely  showing  that  such  party  has  recovered  a 
judgment  against  him  for  the  possession  of  the  demised  premises,  but  he  must 
also  show  that  his  landlord  was  notified  of  the  pendency  of  the  action,  and 
had  an  opportunity  to  defend;  otherwise  the  landlord  is  neither  bound  nor 
estopped  by  the  judgment:  Douglas  v.  Fuidaj  45  Cal.  592;  and  seo  Thompson 
V.  Pioche,  44  Id.  508.  The  tenant  cannot  be  permitted  to  take  advantage  of 
his  own  wrong:  Lowe  v.  Emerson,  48  111.  160,  162.  A  judgment  in  ejectment, 
obtained  by  collusion  between  the  plaintiff  and  the  tenant,  will  not  bind  the 
landlord:  Stridde  v.  Saroni,  21  Wis.  173.  In  such  case,  the  landlord  would 
be  relieved  by  the  court  in  which  the  action  was  brought:  Beay  v.  BtUle?;  69 
Cal.  572,  583;  and  see  Hough  v.  Hammond,  36  Tex.  657.  In  Texas,  if  judg- 
fnent  is  recovered  in  an  action  against  the  tenant,  without  notice  to  the  land- 
lord or  reversioner,  he  may,  after  the  expiration  of  the  term,  have  tlic 
judgment  set  aside,  and  be  admitted  to  defend  the  suit:  Id.  It  has  been 
held  that  a  judgment  in  ejectment  against  the  tenant  was  not  conclusive 
npon  the  landlord,  although  the  latter  retained  an  attorney  to  defend  tho 
snit  against  the  tenant,  and  especially  where  the  title,  as  between  tho  plain- 
tiff in  the  snit  and  the  landlord,  did  not  come  in  question:  Ryerss  v.  Rippey^ 
26  Wend.  432.  The  record  of  the  suit  in  such  cases  should  be  the  test,  a» 
it  respects  the  person  against  whom  the  verdict  is  rendered:  Id. ;  CadwaUader 
▼.  Harris,  76  111.  370.  And  where  the  landlord  was  not  a  party  on  the  rec- 
ord, he  was  held  not  to  be  bound  by  a  judgment  against  his  tenant,  although 
the  tenant  set  up  the  landlord's  title  as  a  defense,  and  the  landlord  was  pres- 
ent at  the  trial  assisting  the  tenant:  Samuel  v.  Dinlans,  12  Rich.  172;  and  to 
the  same  ejSect,  see  Maywire  v.  Labeaume,  7  Mo.  App.  179.  On  the  other 
hand,  a  judgment  against  the  tenant  has  been  held  to  conclude  the  landlord, 
where  it  appears  that  tho  latter  knew  of  the  suit,  although  he  was  not  made 
a  formal  party  thereto:  Rodgers  v.  Btll,  53  Ga.  94;  Smith  v.  Oagk,  58  Ala.  600. 
And  where  the  tenant  is  sued  in  ejectment,  and  the  landlord  assumes  the  de- 
fense, and  puts  his  title  in  issue,  the  judgment  rendered  therein  binds  him, 
as  evidence  by  way  of  estoppel,  the  same  as  though  he  was  made  a  party  de« 
fendant:  Valentine  v.  MaJioney,  37  Cal.  389.  A  judgment  against  the  tenant 
in  such  case  is  a  bar  to  a  subsequent  action  by  the  landlord  against  the  party 
recovering  the  judgment.  It  must  appear,  however,  that  the  subject-matter 
or  question  was  not  only  the  same,  but  that  it  was  submitted  on  the  merits, 
and  actually  passed  upon  by  tho  couirt:  Chray  v.  Dougherty,  25  Id.  266;  Rus- 
mllv,  Afailon,  38  Id.  259;  AUschulv,  Polack,  55  Id.  633;  and  see  Oetgenv, 
Ross,  64  111.  79;  Sturdy  v.  Jackson,  4  Wall.  174.  And  it  is  said  that  it  would 
be  dangerous  to  extend  the  rule  to  cases  where  thero  is  nothing  in  the  record 
to  show  that  tho  landlord  took  the  defense  of  the  action  upon  himself:  Valen- 
tine V.  Mahoney,  37  CaL  389,  399,  concurring  opinion  of  Sawyer,  J. 

In  eiectmeat  against  a  tenant  in  possession,  whose  landlord  was  dead,  the 
administrator  had  notice  of  the  pendency  of  the  suit,  and  it  was  held  that 
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if  he  oomld  be  tegarded  as  ever  having  been  the  landlord  of  nidi  tanaai^  ha 
ceased  to  be  saoh  after  the  sale  of  the  premises  by  him  as  administrator,  and 
notice  to  him  ooald  in  no  way  prejudice  the  ri^ts  of  a  porchaser  at  sneh 
aale  previons  to  the  commencement  of  the  suit:  Oetgen  ▼.  Rom,  54  SL  79, 
eiting  the  principal  case. 

A  recovery  in  ejectment  by  de&nlt  against  the  vendee  of  land  in  posseaeioii, 
ttnder  an  nnezecnted  contract  of  purchase,  will  not  condnde  the  riglitB  ol 
the  vendor,  althoagh  he  had  notice  of  the  pendency  of  the  suit,  and  cannot 
"be  set  up  to  defeat  an  action  of  ejectment  subsequently  brought  by  him  for 
the  same  land.  The  relation  of  landlord  and  tenant  does  not  exist  between 
vendor  and  vendee:  Oadwcdbxder  v.  HcarriB,  76  HI.  370,  373,  citing  and  die- 
-tinguiBhing  the  principal  case. 

The  question  whether  the  rule  laid  down  in  the  principal  case,  that  judg- 
ment against  the  tenant  concludes  the  landlcwd,  if  he  had  notice  of  the 
pendency  of  the  suit,  holds  only  in  actions  of  ejectment^  and  does  not  pre- 
vail  in  actions  of  forcible  entry  and  detainer,  is  stated  bat  not  considered  in 
^MM  V.  Chnady,  58  III  427. 
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It  nxbd  kot  bb  Avebrsd  in  Imdictikkt  tor  FoBomo  Baits  Chick  that 
the  instrument  alleged  to  have  been  forged  had  the  proper  revenue  stamp 
attached;  and  a  conviction  under  such  an  indictment  would  be  good, 
without  proof  of  such  fact»  if  the  instrument  was  proved  to  be  false  and 
forged,  and  made  with  the  intent  charged. 

Inbictmsnt  for  Foroino  Paper  PuRjfORnNa  to  hatb  been  Mabb  bt 
Aqent,  in  the  name  of  his  principal,  need  not  aver  the  authority  of  the 
agent,  or  that  it  was  so  drawn;  setting  out  the  instrument  in  hoG  verba, 
with  an  allegation  that  it  was  made  with  the  intent  to  defraud  the  psr^ 
whose  name  is  signed  to  it,  is  sufficient  under  the  statute. 

Ikdiotment  is  Sufficient,  if  it  be  so  plainly  drawn  that  the  nature  of  the 
offense  may  be  easily  understood  by  the  jury. 

Objbotion  for  Variance  mitst  be  Taken  at  Trial.  It  is  too  late  to 
make  it  on  error. 

OmssiON  IN  Indictment  for  Foroino  Bank  CaBOKt  set  out  in  hoc  vaha^ 
of  the  figures  denoting  the  number  of  the  check,  and  also  of  the  letter 
''C  "  written  under  the  signature,  is  not  variance. 

Aobnt's  Authoritt  to  Draw  Checks  for  his  Principal  will  bb  Fbi- 
8I7MED,  in  the  absence  of  counter-evidence,  where  the  proof  shows  that 
the  agent  was  in  the  habit  of  signing  his  principal's  name  to  checks^  and 
which  was  permitted  by  his  principal. 

Aocomplige  is  One  Who  is  in  Some  Wat  Congernbd  in  Commibsion  of 
Crime,  though  not  as  a  principal,  and  this  includes  all  persons  who  have 
been  concerned  in  its  commission,  whether  they  are  considered  in  strict 
legsl  propriety  as  principals  in  the  first  or  second  degree,  or  merely  ss 
accessaries  before  or  after  the  fact. 

4m»al  Conviction  mat  be  Had  upon  the  uncorroborated  testimony  of  aa 
accomplice. 


Jan.  1868.]  Cbobs  v.  People.  476 

PoK  Puspoa  ov  liojmmsQ  Pastt  aitd  TaAir8Aonov»  and  as  rea  ffeOts, 
evidenoa,  on  tha  trial  of  a  party  indiotad  for  f orgary*  of  andthar  forgary 
conunittad  by  him»  at  the  time  of  the  oommisaion  of  tha  offmaa  for  which 
he  waa  on  trial,  is  competent. 

It  xb  CoKPKnMT  for  Withbss  Who  Obtains  ma  Ekowlkdgb  of  Oin's 
Handwbitino  by  having  seen  him  write  to  say  whether  another  paper, 
cr  another  word,  or  name,  waa  in  the  same  handwriting;  and  the  fact 
that  anch  witness  had  seen  the  party  write  bat  once  doea  not  go  to  tha 
oompatency  or  admisaibility  of  hia  evidence,  but  only  to  the  weight 
which  should  be  given  to  it  by  the  jnry. 

Indictment  for  forgery.    The  opinion  states  the  case. 
J.  P.  Walker^  for  the  plaintiff  in  error. 
TT.  K.  McAIuUt  and  Charles  H.  Reed^  for  the  people. 

By  Ooortf  Breese,  C.  J.  The  plaintiff  in  error  was  con- 
victed at  the  June  term,  1867,  of  the  recorder's  court  of  the 
city  of  Chicago,  of  forging  a  bank  check,  and  sentenced  to  the 
penitentiary  for  six  years. 

He  has  brought  the  case  here'  by  writ  of  error,  and  alleges 
that  the  indictment  is  substantially  and  fatally  defective,  and 
no  legal  conviction  could  be  founded  on  it. 

The  indictment  is  in  the  usual  form,  and  alleges  that  the 
prisoner  did,  on  the  twenty-second  day  of  September,  in  the 
year  of  our  Lord  1866,  in  said  city  of  Chicago,  in  the  county 
and  state  aforesaid,  unlawfully,  feloniously,  and  falsely  make, 
forge,  and  counterfeit  a  certain  bank  check  for  the  payment 
of  money,  which  said  false,  forged,  and  counterfeit  bank  check 
is  in  the  words  and  figures  following,  to  wit  (setting  out  a  copy 
of  the  instrument),  with  the  intent  to  damage  and  defraud  one 
Charles  H.  Beck  with,  contrary  to  the  statute,  and  against  the 
peace  and  dignity  of  the  same  people  of  the  state  of  Illinois. 

This  indictment  describes  the  offense  declared  forgery  by 
section  73  of  the  criminal  code;  and  by  section  162  of  the 
same  code  it  is  provided  that  every  indictment  or  accusation 
of  the  grand  jury  shall  be  deemed  t(ufficiently  technical  and 
correct  which  states  the  offense  in  the  terms  and  language  of 
this  code,  or  so  plainly  that  the  nature  of  the  offense  may  be 
easily  understood  by  the  jury;  and  section  163  provides  that 
all  exceptions  which  go  merely  to  the  form  of  an  indictment 
must  be  made  before  trial,  and  no  motion  in  arrest  of  judg- 
ment or  writ  of  error  shall  be  sustained  for  any  matter  not 
affecting  the  real  merits  of  the  offense  charged  in  the  indict- 
ment. 

The  defect  in  this  indictment  is  alleged  by  the  prisoner's 
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counsel  to  consist  in  the  omission  of  the  averment  that  the 
check  was  stamped  in  pursuance  of  the  act  of  Congress  of 
1865,  and  that  without  a  stamp  it  is  void  under  that  act,  and 
he  insists  a  forgery  cannot  be  predicated  of  an  instrument 
void  in  law. 

We  do  not  so  understand,  and  have  so  decided  in  two  cases, 
that  the  act  of  Congress  providing  for  stamping  declares  tbem 
void  if  they  have  no  stamp,  but  only  if  the  omission  to  stamp 
them  was  with  the  intent  to  evade  the  provisions  of  the  act; 
and  we  went  still  further,  and  held  it  was  not  within  the  con- 
stitutional competency  of  Congress  to  declare  what  should  or 
should  not  be  a  valid  instrument  in  a  state,  or  what  should 
be  evidence  in  the  courts  of  justice  of  the  states;  that  while 
admitting  the  power  to  lay  a  tax  in  the  shape  of  a  stamp  duty, 
a  failure  to  afiSx  the  stamp  could  only  be  visited  upon  the 
offender  by  subjecting  him  to  the  penalty  provided  by  the  act: 
Latham  v.  Smith,  45  111.  29;  Craig  v.  Dimock^  47  Id.  308.  We 
do  not  believe  Congress,  by  the  act  in  question,  intended  to 
interfere  with  the  criminal  laws  of  any  of  the  states,  but  it 
was  for  revenue  purposes  solely,  and  the  party  offending  was 
made  subject  to  a  heavy  penalty. 

It  is  said  by  the  counsel  for  the  people  that  the  check  had 
in  fact  a  stamp  upon  it,  and  was  so  proved  on  the  trial. 

With  the  views  we  entertain  of  the  question,  we  should  be 
inclined  to  hold  that  it  was  an  immaterial  fact,  and  the  con- 
viction would  be  good  without  such  proof,  if  the  check  was 
proved  to  be  false  and  forged,  and  made  with  the  intent 
charged. 

The  next  objection  made  by  the  prisoner's  counsel  is,  that 
as  the  check  on  its  face  purports  to  be  drawn  by  an  agent,  the 
indictment  should  allege  the  fact,  and  the  authority  of  the 
agent  to  draw  it. 

The  check  purports  to  be  signed  "  C.  H.  Beckwith,"  with 
the  word  '* Randolph"  underneath.  The  offense  charged  is 
forging  a  check  with  Beckwith's  name  to  it,  to  defraud  him, 
and  it  does  not  enter  into  the  essence  of  the  charge  that  an- 
other roan  signed  it  by  the  authority  of  Beckwith.  It  is 
usher'd  to  the  public  as  a  check  signed  by  Beckwith;  it  is 
alleged  it  was  false  and  forged,  and  made  with  the  intent  to 
damage  and  defraud  Beckwith.  If  the  party  had  no  author- 
ity to  draw  the  check  in  Beckwith's  name,  he  might  not  be 
injured  by  it;  but  whether  he  had  or  not,  is  to  be  established 
on  the  trial.    We  do  not  remember  a  case,  and  we  have  not 
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been  referred  to  one,  where  in  the  indictment  for  forging  a 
paper  made  by  an  agent  in  the  name  of  his  principal,  it  was 
held  necessary  to  aver  the  authority  of  the  agent,  or  to  aver  it 
was  so  drawn;  setting  out  the  check  in  hxc  verba,  with  an 
allegation  it  was  made  with  intent  to  defraud  the  party  whose 
name  is  signed  to  it, — is  all  that  is  necessary  under  our  code 
of  criminal  procedure. 

In  the  case  cited  of  Outchins  v.  PeopUj  21  111.  642,  the  in- 
strument set  out  in  the  indictment  was  one  which  could  not, 
by  the  laws  of  this  state,  be  valid  if  genuine.  This  case  is 
very  diflferent.  Is  it  not  plain  that  Beckwith  could  be  dam- 
aged by  this  check  if  uttered?  The  word  '^  Randolph  "  does 
not  explain  itself;  it  may  be,  without  explanation,  a  check 
word,  or  the  name  of  the  streeet  in  which  Beckwith  did  busi- 
ness; at  any  rate,  it  requires  parol  evidence  to  explain  its 
meaning.  It  appears  to  be  Beckwith's  own  signature,  and  the 
averment  is  sufficient  that  the  check  purported  to  have  been 
drawn  by  him,  that  it  was  false  and  forged,  and  made  to  de- 
fraud the  man  whose  signature  appeared  to  the  check. 

These  objections  go  to  the  motion  in  arrest  of  judgment, 
and  as  we  do  not  deem  them  valid,  the  motion  in  arrest  was 
properly  overruled.  The  offense  was  stated  in  the  terms  and 
language  of  the  code,  and  so  plainly  that  the  nature  of  it  could 
be  easily  understood  by  the  jury:  Mohler  v.  People^  24  111.  26; 
Chambers  v.  PeopUj  A.  Scam.  351. 

It  is  complained  by  the  prisoner's  counsel  that  the  court 
did  not  grant  a  new  trial,  for  the  reason,  first,  that  the  case, 
afl  alleged  and  charged  in  the  indictment,  was  left  unproved 
in  its  entire  scope  and  meaning  by  the  evidence. 

This  reason  is  predicated  upon  a  supposed  variance  between 
the  check  described  in  the  indictment  and  the  one  given  in 
evidence. 

The  first  answer  to  this  is,  that  the  original  check  was  lost 
or  destroyed,  and  a  copy  went  in  by  consent  of  prisoner's 
counsel,  and  as  no  objection  for  variance  was  made  on  the 
trial,  it  is  too  late  to  make  it  on  error:  Pearsons  v.  Lee,  1 
Scam.  193. 

The  variance  consisted  in  the  omission  of  the  figures  de- 
noting the  number  of  the  check,  and  of  the  letter  *'  C  "  at- 
tached to  or  written  under  ''  Randolph." 

In  a  prosecution  for  counterfeiting  bank  notes,  it  has  never 
been  held  necessary  to  set  out  the  marks  and  ciphers,  orna« 
ments,  devices,  or  mottoes  on  bank  notes;  and  this  court  held, 
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in  the  case  of  Quigley  ▼.  People^  2  Scam.  801,  that  on  the  tiiaJ 
of  an  indictment  for  having  in  poBsession  a  forged  bank  bill, 
with  intent  to  utter  and  pass  the  same,  in  which  the  bill  was 
set  out  in  h»e  verba^  but  the  letter  '^  0  "  was  omitted,  and  the 
bill  introduced  in  evidence  had  this  letter  upon  its  face,  it 
was  held  there  was  no  variance. 

The  prisoner's  counsel  contends,  second,  that  the  case  was 
left  unproved  in  another  respect, — that  it  was  not  proved  that 
Randolph  had  any  authority  to  sign  Beckwith's  name  to  any 
check. 

On  this  point,  Randolph  stated,  on  his  examination,  that  ho 
was  cashier  for  Beckwith,  who  was  a  wholesale  grocer,  and 
that  he  was  in  the  habit  of  signing  his  name  to  the  drafts  of 
the  company,  and  that  Beckwith  kept  his  accounts  in  the 
First  National  Bank.  It  was  for  the  jury  to  decide,  on  these 
facts,  if  the  authority  to  draw  was  proved.  The  evidence 
may  not  go  to  his  authority  to  draw  drafts,  but  he  said  he 
was  in  the  habit  of  doing  so,  and  if  permitted  by  Beckwith, 
authority  would  be  presumed  in  the  absence  of  any  counter* 
evidence. 

The  prisoner,  by  his  counsel,  further  insists  that  the  forgery 
was  left  unproved,  for  the  reason  that  the  only  witness  to  the 
fact  of  forgery  was  Mooney,  and  that  he  was  a  self-acknowl- 
edged and  self-condemned  accomplice  of  the  real  forger,  who- 
ever he  was;  and  that,  in  his  statement  that  the  prisoner  was 
the  forger,  he  was  not  corroborated  by  one  word  or  fact  of  legal 
testimony. 

Counsel  for  the  prisoner,  under  this  head  of  objection,  ad- 
mits that,  in  strict  law,  the  jury  may  convict  oix>n  the  un- 
corroborated testimony  of  an  accomplice,  but  denies  that  in 
practice  it  is  ever  allowed  to  be  done. 

The  doctrine  may  be  all  true,  and  respectable  authority  is 
vouched,  that  a  conviction  should  not  be  had  on  the  uncor- 
roborated testimony  of  an  accomplice,  and  that,  too,  in  mate- 
rial points;  but  that  the  witness  is  an  accomplice  must  be 
clearly  shown.  All  the  cases  cited  by  the  prisoner's  counsel 
on  this  head  show  that  the  witness  was  **  art  and  part "  in  the 
commission  of  the  crime;  but  we  fail  to  discover  any  evidence 
that  Mooney  was  particeps  criminis.  If  his  statements  are  to 
be  taken  as  true,  and  we  do  not  see  why  they  should  not  be, 
he  was  the  dupe  of  the  prisoner,  and  not  an  accomplice.  An 
accomplice  is  defined  to  be  one  who  is  in  some  way  concerned 
in  the  commission  of  a  crime,  though  not  as  a  principal;  and 
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this  includes  all  persons  who  have  been  ooncemed  in  its  com- 
mission, whether  they  are  considered,  in  strict  legal  propriety, 
as  principals  in  the  first  or  second  degree,  or  merely  as  acces- 
saries before  or  after  the  fact:  4  Bla.  Com.  831;  1  Pbill.  Ev. 
28.  Another  definition  of  an  accomplice  is,  one  of  many 
equally  concerned  in  a  felony,  the  term  being  generally  ap- 
plied to  those  who  are  admitted  to  give  evidence  against  their 
fellow-criminals  for  the  furtherance  of  justice,  which  might 
otherwise  be  eluded. 

There  is  no  evidence  that  Mooney  was  a  fellow-criminal. 
He  had  not  been  accused  of  being  in  that  relation  to  the  pris- 
oner, or  arrested  for  complicity,  and  nothing  was  shown  upon 
the  trial  to  implicate  him  in  any  manner,  except  the  fact  that 
he  took  the  check  to  the  bank,  received  the  money  on  it,  and- 
paid  it  over  to  his  employer,  he  all  the  while  supposing  the 
check  was  genuine.  He  only  became  suspicious  of  the  con- 
duct of  the  prisoner  when,  on  the  same  day,  he  requested  him. 
to  get  the  Gardner  check  cashed.  It  was  then  the  denoue- 
ment  occurred,  and  a  full  disclosure  was  made  by  the  pris- 
oner of  his  wicked  avocation.  The  fact  that  Mooney  did  not: 
then  denounce  the  prisoner  to  the  authorities  is  the  only  cir- 
cumstance that  raises  the  suspicion  that  he  was  a  confederate 
and  an  accomplice.  But  admit  he  was  an  accomplice,  the 
law  is  well  settled  that  a  jury  may  find  a  verdict  upon  the 
testimony  of  one  in  that  position,  if  he  is  not  corroborated. 

This  question  was  discussed  by  this  court  in  the  case  of 
Gray  v.  People^  26  111.  344.  One  Porter  was  the  principal  wit- 
ness against  Gray,  the  prisoner,  and  Van  Allen,  who  were 
indicted  for  burglary  and  larceny;  and  he  stated  on  his  ex- 
amination that  he  was  one  of  the  men  who  committed  the 
burglary,  and  the  prosecutor  admitted  that  Porter  was  an 
accomplice,  and  that  he  had  been  separately  indicted  for 
the  offense,  but  had  not  been  arraigned,  nor  had  he  pleaded 
to  the  indictment.  The  circuit  court  overruled  the  objection 
made  by  the  prisoner's  counsel  to  his  testifying,  and  an 
exception  was  taken.  The  cause  came  to  this  court  on  this 
exception. 

Here  it  was  insisted  that  Porter  was  an  approver,  and  dis- 
qualified by  the  seventeenth  section  of  the  criminal  code, 
which  declares  that  approvers  shall  not  be  allowed  to  give* 
testimony.  After  defining  who  is  an  approver,  the  court  said: 
^  Porter  was  in  no  sense  an  approver.  He  was  not  indicted 
with  Gray  and  Van  Allen.    He  was  an  accomplice,  and  be- 
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ing  Buch,  tamed  state^B  evidence,  no  donbt,  with  the  hope  of 
escaping  a  proeecution.  The  evidence  of  such  personB  is,  in 
general,  admissible  against  the  prisoner  on  trial.  Hawkins, 
in  his  Pleas  of  the  Crown,  b.  2,  c-  46,  sec.  94,  says:  *The  rule 
is  founded  on  necessity,  since  if  accomplices  were  not  ad- 
mitted, it  would  frequently  be  impossible  to  convict  the  great- 
est oflTenders.' " 

In  this  case,  it  was  also  objected  that  the  testimony  of  the 
accomplice  was  not  corroborated.  This,  the  court  said,  was 
no  objection,  and  referred  to  a  case  tried  before  Justice  BuUer, 
in  which,  on  reference  to  the  twelve  judges,  they  were  unani- 
mously of  opinion  that  an  accomplice  alone  is  a  competent 
witness,  and  if  the  jury,  weighing  the  probability  of  his  tes- 
timony, think  him  worthy  of  belief,  a  conviction  supported  by 
such  testimony  alone  is  perfectly  legal,  referring  to  Aiwood^M 
Casey  1  Leach,  464.  In  Joneses  CasCy  2  Camp.  132,  Lord  Ellen- 
borough  observed:  ^^That  judges  in  their  discretion  will  ad- 
vise a  jury  not  to  believe  an  accomplice  unless  he  is  confirmed, 
or  only  in  so  far  as  he  is  confirmed;  but  if  he  is  believed,  his 
testimony  is  unquestionably  sufficient  to  establish  the  facts  to 
which  he  deposes:  Commonwealth  v.  Boeworthy  22  Pick.  397; 
ComTnonwealth  v.  Savory y  10  Cush.  535;  and  this  seems  to  be 
the  more  modern  and  approved  doctrine.  It  is  a  matter  of 
discretion  with  the  court  to  advise  rather  than  a  rule  of  law: 
1  Phill.  Ev.  34-39;  McNally  on  Evidence,  197. 

If  a  jury  believe  the  testimony  of  an  accomplice,  who  may 
have  been  induced  to  make  disclosures  from  remorse  or  from 
any  other  motive,  why  should  they  not  be  allowed  to  credit 
him  7  Is  he  in  a  position  different  from  any  other  witni 
whose  credibility  is  to  be  inquired  into  by  the  jury?  We 
see  no  real  difference. 

It  is  further  objected  by  the  prisoner  that  the  court  below 
erred  in  admitting  the  testimony  of  Mooney  in  reference  to 
the  Gardner  check. 

This  objection  is  made  on  the  hypothesis  that  Mooney  was 
an  accomplice  of  the  prisoner,  and  the  case  ci  Kinchdow  t. 
SiaiCy  5  Humph.  9,  cited  as  in  point. 

In  that  case,  the  only  witness  against  the  prisoner  was  an 
accomplice  in  the  crime,  and  the  court  held  he  could  not  be 
permitted,  with  a  view  to  corroborate  his  statements,  to  give 
evidence  of  other  larcenies  proposed  and  {banned  by  the  pris- 
oner at  the  time  of  the  commission  of  the  larceny  for  whi<di 
he  was  indicted. 
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We  think  the  case  was  well  decided,  bnt  &il  to  see  its  ap- 
plicability to  this  case,  Mooney  not  standing  in  Hie  position  of 
an  accomplice.  He  was  a  witness  for  the  prosecution,  no 
charge  existing  against  him  of  any  complicity  in  the  crime 
with  which  the  prisoner  was  charged. 

We  are  of  opinion  the  evidence  in  regard  to  the  check  on 
Gardner  &  Co.,  which  the  witness  refused  to  take,  and  which 
aronsed  his  suspicions  that  the  Beckwith  check  was  not  right, 
and  which  caused  the  development  of  the  whole  transaction, 
and  of  the  character  of  the  prisoner,  was  competent,  as  iden- 
tifying the  party  and  the  transaction,  and  as  rea  geatw.  The 
mode  of  operating  was,  at  the  time,  explained  by  the  prisoner 
to  the  witness;  how  he  obtained  a  genuine  check  from  Beck- 
with by  purchasing  a  small  quantity  of  tobacco,  giving  a 
bank  bill  of  one  hundred  dollars  in  payment,  and,  at  his  own 
suggestion,  taking  a  check  for  the  difference.  The  prisoner 
then  had  in  his  possession  a  check  forged  on  F.  B.  Gardner 
&  Co.  for  three  thousand  dollars,  and  a  genuine  one  for  eighty 
dollars,  and  he  went  on  to  explain  to  the  witness  in  what 
manner  he  got  the  Gardner  check,  and  getting  a  new  stamp, 
which  accorded  with  the  mode  he  pursued  in  getting  the 
Beckwith  check.  This  evidence  was  not  for  the  purpose  of 
proving  the  prisoner  guilty  of  another  felony,  in  forging  the 
check  of  Gardner  &  Co.,  but  for  the  purpose  of  identifying 
him,  and  giving  character  to  the  entire  transaction. 

As  put  by  the  people's  attorney,  if  a  forger  have  two  forged 
checks  in  his  possession  at  the  same  time,  and  he  admits  that 
he  accomplished  the  crime  by  the  same  identical  means, 
although  these  forgeries  were  committed  on  separate  parties, 
still  the  crimes  are  connected,  and  form  part  of  the  transac- 
tion, —  a  part  of  the  res  gestx. 

It  is  further  complained  by  the  prisoner  that  the  court  ad- 
mitted in  evidence  against  him  the  registers  of  the  Briggs 
House  and  Adams  House. 

These  "  houses  "  are  understood  to  be  public  hotels  in  the 
city  of  Chicago,  and  on  the  register  of  the  Briggs  House, 
under  date  of  Saturday,  September  15,  1866,  was  the  name 
'*  J.  B.  Bruce,"  proved  by  the  book-keeper,  who  also  proved 
that  this  Bruce  left  that  house  on  the  20th  of  September, 
1866,  for  the  Adams  House. 

The  keeper  of  the  billiard-room  and  bar-room  of  the  Adams 
House  produced  and  proved  the  register  of  that  house,  which 
contained  a  name,  "Alfred  Bruce/'  under  date  of  Thursday, 
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September  20,  1866.  This  witoess  also  stated  that  in  E(ep- 
tember,  1866,  he  was  the  keeper  of  the  billiard  and  bar  room 
of  this  hoose,  and  saw  the  prisoner  there«  bot  was  able  to  iden- 
tify him  by  his  small  feet  alone.  These  registers,  against  pris- 
oner's objection,  were  duly  proved,  and  were  pat  in  eyidence. 

Two  experts  were  then  called  by  the  prosecution,  who  gave 
it  as  their  opinion  that  the  name  "J.  B.  Bruce,"  on  the  register 
of  the  Briggs  House,  and  that  of  '^Alfred  Bruce,"  on  the  Adams 
House  register,  were  in  the  same  handwriting. 

Calvin  D'Wolf  and  T.  B.  Brown,  who  had  seen  the  prtsoner 
sign  his  name  to  the  recognizance  he  had  entered  into  for  his 
appearance  in  this  cause,  testified  that  the  names  on  the  hotel 
registers  and  the  signature  to  the  recognizance  were  in  the 
prisoner's  handwriting. 

And  in  this  connection,  the  prisoner  further  complains  that 
here  was  proof  allowed  of  handwriting  by  comparison,  which 
was  not  legal. 

We  will  consider  these  objections  together.  The  object  of 
this  testimony  was  to  show  that  the  prisoner  was  at  Chicago 
about  the  time  the  forged  check  bore  date. 

Mooney  stated,  on  his  examination,  that  the  prisoner  had 
been  introduced  to  him  at  the  Continental  Hotel  in  Philadel* 
phia,  by  one  Clark,  as  Mr.  Bruce;  that  he  had  received  a  let- 
ter from  him  signed  '^  J.  B.  Bruce,"  inviting  him  to  come  to 
Chicago  and  be  a  clerk  for  him. 

It  is  proved  that  the  name  "  J.  B.  Bruce  "  is  found  on  the 
register  of  the  Briggs  House  on  the  15th  of  September,  1866; 
that  he  left  that  house  for  the  Adams  House  on  the  20th,  and 
the  name  ^'Alfred  Bruce"  is  found  on  the  register  of  that 
house  under  that  date.  These  experts,  Dox  and  Tolman,  were 
not  introduced  to  prove  the  handwriting  of  the  prisoner  by 
comparison,  but  only  to  prove  that  the  names  '^  J.  B.  Bruce  " 
and  ^^Alfred  Bruce  "  were  written  by  the  same  person.  The 
object  of  the  prosecution  was  to  show  the  same  person  wrote 
both  names,  and  the  evidence  of  experts  is  always  received  for 
such  purpose.  Neither  of  these  experts  pretended  to  say  by 
whom  the  names  were  written,  but  merely  that  they  were 
written  by  the  same  person. 

D'Wolf  and  Brown  had  seen  the  prisoner  write,  and  from 
the  knowledge  of  his  handwriting  thus  acquired,  they  gave  it 
as  their  opinion  the  entries  on  the  hotel  registers,  and  the  sig- 
nature to  the  recognizance,  which  they  had  seen  the  prisoner 
place  there,  were  in  the  same  handwriting. 
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The  £Eict  that  D'WoIf  and  Brown  had  seen  the  prisoner 
write  but  once  does  not  go  to  the  competency  or  admissibility 
of  their  evidence,  but  only  to  the  weight  that  should  be  given 
to  it  by  the  jury.  They  had  seen  the  prisoner  write,  and  were 
clearly  competent  to  say,  haying  obtained  a  knowledge  of  his 
hand?mting  in  this  wa;^,  whether  another  paper,  or  another 
word  or  name,  was  in  the  same  handwriting:  1  Oreenl.  Ev., 
8ec.  690,  691;  1  Phill.  Ev.  491. 

Here  proof  was  made  by  D'Wolf  and  Brown  of  the  prisoner's 
handwriting,  not  by  a  comparison  of  hands,  but  by  having 
actually  seen  him  write.  They  were  at  liberty  to  refresh  their 
recollection  by  looking  at  the  signature  to  the  recognizance 
which  they  had  seen  the  prisoner  make,  and  then  give  their 
opinion  as  to  the  entries  on  the  hotel  registers.  We  see  no 
error  here. 

The  remaining  objection  by  the  prisoner  is,  that  the  court 
excluded,  as  evidence  on  his  behalf,  a  receipt  executed  by  one 
George  Randolph,  for  board  in  Cleveland,  Ohio,  and  dated 
September  28,  1866.  The  receipt  purported  to  be  for  the 
board  of  the  prisoner  at  the  house  of  Randolph,  in  Cleveland, 
from  September  4  to  September  28,  1866. 

Randolph  was  on  the  stand,  and  had  testified,  and  so  had 
three  other  witnesses  for  the  prisoner  testified,  that  he  had 
been  all  the  time,  from  the  4th  to  about  the  28th  of  September, 
at  the  house  of  Randolph,  confined  by  rheumatism;  and  on 
going  away,  Randolph  had  given  him  a  receipt. 

Now,  as  all  this  evidence  was  in,  we  cannot  perceive  how  it 
could  have  aided  the  prisoner  the  slightest  to  have  the  receipt 
go  in.  It  did  not  add  a  particle  to  the  force  of  the  testimony 
of  all  these  witnesses  that  the  prisoner  was  at  Cleveland,  con- 
fined with  rheumatism  at  Randolph's  house,  from  the  4th  to 
the  28th  of  September,  and  its  rejection  could  not  have  injured 
his  cause  in  the  least. 

In  looking  through  this  entire  record,  we  cannot  but  be  of 
the  opinion  that  the  prisoner  has  had  a  fair  trial,  and  cannot 
find  that  any  rule  of  law  has  been  improperly  applied  to  him, 
or  that  he  has  been  deprived  of  the  benefit  of  any  and  every 
rule  of  law  that  could  be  invoked  in  his  behalf.  We  find  no 
Buch  errors  as  have  been  assigned,  and  consequently  must 
affirm  the  judgment. 

Judgment  affirmed. 

FoBOXBT»  What  Writing  or  Instrument  hat  bi  Subjictt  ov:  State  ▼. 
T<mmg,  88  Am.  Dea  212,  and  cases  coUected  in  note  219;  desoriptioii  of  i» 
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jIntDMBt  in  iidiotanettt  fior:  8taU  r,  iimtom^  66  Id.  201,  and  note  206;  Stak 
T.  Brown,  70  Id.  168;  dutmotion  fMtween,  and  wgning  nanM  of  mmiHit 
without  anthority:  OoTnmontdeaUh  r.  BtUdwkif  71  Id.  703L 

AooQKPLios,  -CoKPvnENOT  OF  TsHMOHT  OF:  CbntmofNDeaAA  ▼.  Prk^  71 
Abl  Deo.  668^  and  note  671. 

Himnrainxo,  Piuiofof  OnnEALLy,  and  by  oampaiiaoB  of  bmdss  A» 
%  T.  6bM^  ftl  As.  ]>ao.  8USb  and  caaw  odUoeted  ia  note  820. 


ToLBiK)  Bta  Railroad  Go.  v.  Bodbigubs. 

[47  iLUSOia,  1B&] 
flft*"**^-^  OOHPAITT  MAT,  DT  BXBBOESINO  m  PkAMOBlBBS,  LfOUB  TifiKlfJTr 

for  ex^tenae  on  aooonnt  of  injury  reoeived  1^  its  employeel^  altiioo^  tlio 
cfaartar  may  not,  In  tanns,  anthoriae  the  company  to  inenr  anch  ex- 
pense. 

It  m  Sufficient  GoHSiDiBATioir  to  Support  Expbbss  Aqbiemist  to  pay 
lor  the  nnrsing  and  medical  attendance  neceasary  to  the  core  of  a  rail- 
road employee,  that  ha  was  disabled  while  in  the  employ  of  tiie  oon^aay, 
and  in  the  discharge  of  nia  hazardons  datiea. 

It  is  within  Soopb  of  ArrBOKiTY  of  Gbhkbal  Supxbintkndknt  of  Rail- 
jtOAD  to  Bind  the  company,  on  his  consent  implied,  for  the  pajrment  ol 
expenses  incurred  on  account  of  injuries  reoeired  by  tiie  company's 
employees. 

KaiLBOAD    SuPUtlNTBNDBNT  MAT    BlND    COMPANT    BT  GONSTRUOnYK   OON- 

SENT.  An  employee  of  a  railroad  company  was  injnred  while  in  the 
discharge  of  his  duty,  and  vhe  station  agent,  as  such,  procured  a  nnrse 
and  medical  attendants,  promising  that  the  company  would  pay  such 
expenses.  He  then  wrote  to  the  general  superintendent  stating  the  facts. 
HtH,  that  it  must  be  presumed  that  the  letter  was  received,  and  in  the 
absence  of  any  answer  thereto,  that  the  superintendent  consented  on  the 
part  of  the  company  to  assume  the  liabilities  of  the  station  agent. 

AoTioN  to  recover  for  services  rendered.  The  opinion  statof 
the  case. 

BohertB(m  and  Barnes,  for  the  appellant. 

H,  J.  Atkins^  for  the  appellee. 

67  Court,  Walkeb,  J.  It  appears  from  the  record  in  this 
case  that  one  Johnson,  while  in  the  employment  of  the  rail- 
road company  as  a  brakeman,  was  run  over  by  a  locomotive 
and  injured;  that  the  station  agent  at  Jacksonville,  where  the 
injury  occurred,  employed  appellee  to  nurse  and  take  care  of 
Johnson,  and  told  appellee  that  appellant  would  pay  him  for 
his  services.  Appellee  performed  the  services,  and  presented 
his  bill  to  the  station  agent  for  payment  He  wrote  to  the 
general  superintendent,  making  a  full  statement  of  all  that 
had  been  done,  hut  there  seems  to  be  no  evidence  that  this  let- 
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ter  iras  received.  After  tne  aceoant  was  rendered,  the  general 
superintendent  conferred  with  the  station  agent  in  reference  to 
the  various  items,  and  as  to  whether  the  charges  were  reason- 
able, when  the  superintendent  said  if  they  were  reasonable  he 
would  pay  the  account,  and  made  no  other  objections  at  the 
time. 

On  the  trial  below,  and  in  this  court,  it  is  insisted  that  these 
agents  acted  without  authority,  and  that  there  is  no  legal  obli- 
gation resting  upon  appellant  to  pay  for  these  services,  not* 
withstanding  the  employment  by  the  station  agent,  and  the 
recognition  of  his  contract  by  the  general  superintendent  of 
the  road.  Although  the  charter  of  the  company  may  not,  in 
terms,  authorize  the  body  to  incur  expense  on  account  of 
injury  received  by  their  employees  in  the  discharge  of  their 
hazardous  employment,  yet  it  will  not  be  seriously  contended 
but  that  they  may,  in  exercising  their  franchises,  incur  such 
a  liability. 

If,  from  the  necessary  hazards  of  the  employment,  a  person 
devoting  his  energies  in  promoting  the  interest  of  the  company, 
at  a  moderate  compensation,  without  fault  on  his  part,  is 
severely  injured,  and  for  a  length  of  time  is  wholly  disabled, 
humanity,  if  not  strict  justice,  would  say  that  when  the  com- 
pany have  employed  others  to  take  the  care  and  incur  the 
expense  of  his  cure,  they  should  be  compelled  to  observe  their 
contract,  and  meet  the  expense. 

When  an  employee  has  been  disabled,  and  rendered  help- 
less,  in  the  employment  of  the  company,  we  can  see  no  reason 
why  this  is  not  a  sufiScient  consideration  to  support  a  promise 
to  pay  for  the  nursing  and  medical  attendance  necessary  to 
his  cure,  when  the  agreement  is  express  and  not  by  implica- 
tion. To  have  that  effect,  there  should  at  least  be  a  request 
to  perform  the  service.  It  is  not  such  a  duty  resting  on  the 
company  that  any  person,  without  authority  from  the  com- 
pany, may  render  the  service,  and  compel  payment.  The  re- 
quest should  be  express  and  explicit,  and  from  a  person  who 
is  empowered  to  act  for  the  company. 

In  this  case  appellee  was  requested  to  render  the  service  by 
the  local  agent  intrusted  with  the  affairs  of  the  company  at 
that  station.  He  wrote  soon  after  to  the  general  superintend- 
ent, informing  him  of  what  had  been  done.  Having  written  in 
the  usual  course  of  business,  we  must  presume  that  the  letter 
was  received.  Again,  there  is  no  evidence  that  he  counter- 
manded the  order,  and  not  only  so,  but  he,  when  the  bill  was 
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presented  for  payment,  recognized  the  validity  of  the  contract 
and  said  he  would  pay  reasonable  charges  for  the  seryices,  and 
based  his  only  objection  upon  the  high  prices  charged.  This, 
in  our  judgment,  made  a  clear  case  for  a  recovery,  for  a  rea- 
sonable compensation,  if  these  officers  had  authority  from  the 
company  to  incur  the  liability. 

Whether  the  station  agent  had  such  power  or  not,  the  gen- 
eral superintendent  was  clothed,  and  necessarily  must  be,  with 
large  specific  as  well  as  discretionary  powers.  As  his  title  im- 
plies, he  has  a  general  superintendence  of  the  business  affairs 
of  the  road,  and  we  deem  it  but  a  reasonable  inference  to  con- 
clude that  this  was  within  the  scope  of  these  powers,  and  when 
exercised,  that  the  company  must  be  held  liable.  The  corpo- 
ration is  governed  within  the  limits  of  its  charter  by  the  adop- 
tion of  rules  and  regulations  for  the  purpose.  These  regulations 
govern  the  action  of  its  officers.  By  them  they  confer  powers 
and  impose  duties  on  their  various  agents  and  officers;  and  by 
this  means  they  exercise  their  franchises.  These  regulations 
are  private,  and  not  accessible  to  the  public,  and  hence  the 
difficulty  of  other  persons  showing,  except  by  inference  or  cir- 
cumstantial evidence,  that  any  officer  performs  any  act  within 
the  scope  of  his  authority,  It  would,  therefore,  be  unreason- 
able to  require  positive  proof  of  such  authority.  That  fSekct 
must  be  left  to  proof,  as  in  other  cases.  And  when  it  is  known 
that  the  general  superintendent  manages  all  the  business  of 
the  road  within  his  department,  and  binds  the  company  by 
contracts  on  its  behalf,  in  regard  to  its  general  business,  it  may 
be  safely  inferred  that  such  a  contract  as  this  was  within  the 
scope  of  his  authority. 

Although  the  instructions  may  not  have  been  strictly  accu- 
rate, we  do  not  see  that  they  could  have  misled  the  jury.  Even 
if  they  were  not  all  precisely  applicable  to  the  evidence,  the 
finding  of  the  jury  was  clearly  right,  and  the  rejection  or 
proper  modification  of  any  of  them  could  not  have  changed 
the  result.  The  judgment  of  the  court  below  most,  therefore^ 
be  affirmed. 

Judgment  affirmed. 

Corporation  mat  bi  Chabobd  iob  Sntvian  RmxiuD  kxe  in  Bnri- 
fiT,  by  persona  employed  by  its  offioen  or  agents  acting  within  the  scope  of 
their  authority,  or  where  the  employment  ia  unanthoiriaad,  bnt  the  aenrioaa 
are  performed  with  the  knowledge  of  the  direotora,  and  reoeiTed  by  than 
without  objection:  Hooker  ▼.  Bogle  Bamk,  86  Am.  Deo.  361,  and  note  86A| 
Pkele^r.  WeeU  Pac  R.  i?.  Co.,  91  Id.  023^  and  note Sa& 
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The  PRRfOiPAL  OAn  zs  cited  to  the  point  that  where^a  railroad  station 
agent  engages  a  snrgeon  to  attend  an  employee  injured  in  the  service  of  the 
company,  although  snch  act  is  unauthorized,  yet  the  company  will  be  liable, 
if,  upon  due  notice  given  to  the  general  superintendent,  tiie  act  is  not  repa- 
diated,  in  Toledo  etc  R.  R,  Co,  v.  Prince,  50  HI.  27;  Cairo  etc  R,  R,  Co,  ▼. 
Mahaney,  82  Id.  75;  and  is  cited  to  the  same  effect  in  IndUmapolU  etc  R,  R, 
Co.  V.  Morris,  67  Id.  296,  where  the  servioes  were  performed  at  the  reqneal 
of  the  oondootor  of  the  railroad  company. 


Gabdneb  V.  Ladub. 

r47  Illinois,  2iL] 

FbBXiOK  Will — Adkibsibilitt  ov  in  Evidence.  ^  A  will  made  and  pro- 
bated in  a  foreign  state  according  to  the  laws  thereof,  and  duly  certified 
in  the  mode  required  by  the  Illinois  statute,  is  admissible  in  evidence  in 
the  latter  state,  though  proved  by  but  one  subscribing  witness. 

EeioPFEL — AoQUiESOENOB  IN  Casb  07  MISTAKE.  — Patents  for  certain  lands 
were  issued  to  two  persons  bearing  the  same  name,  and  by  a  mistake  in 
their  delivery  each  got  the  other's  patent^  but  acquiesced  and  took  the 
land  described  in  the  patents  as  received  by  them,  and  profited  out  of  the 
same:  kdd,  that  each  of  them  and  their  representatives  were  estopped 
from  raising  the  question  of  such  mistake,  and  claiming  the  land  of  the 
<»ther. 

AcnoN  of  ejectment.    The  facts  appear  in  the  opinion. 
W.  C.  Hooker  and  O.  Edmunds^  Jr.,,  for  the  appellant. 
H.  W.  Draper  and  N.  BuehneUy  for  the  appellees. 

By  Court,  Breesb,  C.  J.  This  was  an  action  of  ejectmenti 
in  the  Hancock  circuit  court,  hy  Peter  A.  Ladue,  against 
Samantha  Gardner,  and  a  verdict  and  judgment  for  the  plain- 
tiff. 

The  land  in  controversy  was  described  as  the  southeast 
quarter  of  section  35,  township  7  north,  range  7  west,  of  the 
fourth  principal  meridian,  in  Hancock  County. 

The  plaintiff,  to  prove  title  in  himself,  was  required'  to  pro- 
duce the  will,  or  a  certified  copy  thereof,  of  one  Isaac  J. 
Blauvelt,  to  whom  the  patent  issued  from  the  United  States. 
He  produced  a  certified  copy  of  such  will,  dated  September 
16,  1825,  admitted  to  probate  May  1,  1826,  before  the  surro- 
gate of  Rockland  County,  New  York,  by  which  he  bequeathed 
all  his  estate,  real  and  personal,  to  his  wife  Sarah.    The  will 

was  signed  "  Isaac  I.    x    Blauvelt." 

Defendant  objected  to  the  introduction  of  this  will«  but,  w« 
are  of  opinion,  without  satisfactory  grounds. 
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The  copy  of  fhe  will  was  duly  certified  in  the  mode  required 
by  the  laws  of  this  state:  Scates's  Comp.  1129;  Shepard  y. 
CarrW,  19. m.  313.  , 

As  to  the  objection  that  the  will  was  proved  by  one  only  of 
the  subscribing  witnesses  to  it,  it  is  sufficient  to  say  that  by 
the  laws  of  the  state  of  New  York,  under  which  this  will  was 
made,  but  one  witness  was  necessary  to  prove  its  execution: 
Jackson  v.  Lugrerej  5  Cow.  224.  There  the  court  say:  "It  is 
necessary  in  every  case  to  establish  the  &<it  that  the  testator 
executed  the  will  in  the  presence  of  three  witnesses;  or,  in  cases 
where  such  proof  does  not  exist,  to  give  other  evidence  from 
which  it  may  be  presumed.  This  may  be  done  by  calling  one 
or  more  of  the  witnesses  to  prove  the  execution  agreeably  to 
the  statute,"  etc. 

This  case  resembles  the  ficmciful  one  portrayed  by  the  great 
author  in  his  Comedy  of  Errors,  in  which  Dromio  of  Ephesus 
and  Dromio  of  Syracuse  are  the  principal  characters.  Here 
the  principal  characters  are  Isaac  Blauvelt  of  Hiartills's  com- 
pany of  the  27th  Regiment  of  United  States  Infantry,  in  the 
war  of  1812,  and  Isaac  Blauvelt  of  Captain  Crane's  company 
in  the  same  regiment.  Both  these  Isaacs  were  entitled  to 
military  bounty  land,  and  we  are  satisfied  from  the  testimony 
that  the  patent  issued  for  the  one  Isaac  came  to  the  hands  of 
the  other  Isaac.  That  patent  for  the  land  in  question,  in 
Hancock  County,  was  sent  to  the  deceased  Isaac  is  unquestion- 
able firom  the  testimony,  for  Benjamin  Wood  proves  it  catne 
into  that  Isaac's  possession  soon  after  it  was  issued,  and  so 
remained  up  to  the  time  of  his  death. 

The  other  Isaac,  in  1822,  procured  an  exemplification  of  the 
patent  to  the  Marshall  County  land,  being  the  southwest  quar^ 
ter  of  section  17,  township  12  north,  rang  9  east,  and  sold  it  in 
1846.  Admitting  then,  that  under  the  warrants  issued  to  these 
'^Dromios,"  the  patents  should  have  been  differently  issued, 
yet  the  other  Isaac,  in  selling  the  Marshall  County  tracts 
claimed  the  benefit  of  that  patent  by  selling  it;  the  devisee 
of  this  Isaac,  in  selling  the  Hancock  County  tract,  claimed 
the  benefit  of  that  patent.  The  plaintiff,  by  deducing  title, 
through  this  devisee  of  the  Hancock  tract  showed  a  prima 
facie  legal  title  by  his  papers;  therefore  neither  the  Isaac  who 
received  the  patent  for  the  Marshall  County  land  and  sold  it, 
nor  his  grantees,  nor  any  other  person,  can  raise  the  questicm 
of  a  mistake  in  the  delivery  of  the  patents.  Both  the  Isaacs 
have  acted  on  the  facts  existing  at  the  time,  and  both  have 
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profited  by  the  bounty  of  the  govemmenty  without  any  objec- 
tion on  the  part  of  either.  Each  of  them,  and  their  represeu- 
tatives  or  assignees,  would  be  equally  estopped  fi*om  claiming 
the  land  of  the  other.  We  see  no  error  in  the  judgment  of  the 
ciicuit  court,  and  therefore  affirm  the  same. 
Judgment  affirmed. 

Emor  or  Will  Admittsd  to  Pbobatx  in  Akothxb  Stats:  Bcwm  ▼. 
Johnmm,  73  Am.  Dec  49,  and  note  S3,  56;  Olnep  v.  Anffdl,  73  Id.  02. 

Prdigzplis  EsTABuaHXD  IN  Enolakd  Afflt  to  and  Qotxbn  Oaseb 
AsiaiNO  UHDxa  Pbobatb  Law  or  Thdi  Gountrt:  Suae  y.  McOlipm,  81 
Am.  Dm.  lia 

Ebioppbi  nf  Pai8»  Doothinx  or  DncnasKD:  TUum  ▼.  Morm,  63  Am.  Deo. 
66ft. 

Partt  d  not  EsrorPED  bt  ADioaaioN  Madi  THBOioaH.  Innooxnt  Mi9- 
TAiLB  or  Facts:  TkrdLl  v.  LaArop,  73  Am.  Dec  306. 

AoRwnfiwT  BT  MisTAKB  UPON  Ebboneous  Linb  AS  BouNSABT  wiU  nol 
epeiate  m  an  estoppel  npon  the  parties:  MeAfferty  t.  Oonosmv  70  Am.  Deo. 
9tt  and  oaesa  odleoted  m  note  61. 


Toledo  eto.  B.  B.  Go.  u  Habmon. 
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mn  WILL  NOT  BB  DuTiTBBXD,  onleas  it  is  manifestly  against  the  weight 
of  the  evidence 

Railroad  Companibs  will  bb  Hbld  to  Exxboisb  or  Inoreasbd  Cabb 
and  diligence,  oommensurate  with  the  greater  hazard,  in  operating  their 
franchises  in  popnloos  cities  and  over  public  thoronghf ares. 

Obbat  Objbot  or  Ck>7BBNMBNT  IS  TO  Pbotbct  Litb,  Libbbtt,  ani>  Pbof> 
XBTT  of  the  citiaen,  and  in  the  pursuit  of  that  object  all  interests  should 
be  protected,  and  no  one  branch  of  business  or  interest  be  permitted  to 
injure  or  destroy  others. 

Bailboad  Compant  will  bb  Liablb,  where  its  employee  perfonna  an  act 
nMudent  to  his  employment^  so  unskillfully,  negligently,  recklessly,  or 
wantonly  that  persons  whose  fault  does  not  contribute  are  thereby 
injured;  and  the  company  is  not  released  from  liability  by  the  fact  that 
the  wrongful  acts  were  in  yiolation  of  rules  or  by-laws,  or  against  par* 
ticnlar  instructions  of  the  company. 

Action  in  case,  brought  to  recover  for  injuries  sustained  hy 
the  plaintiff  in  croBsing  the  defendant's  railroad  track,  by  the 
running  away  of  his  team,  which  became  frightened  at  the 
noise  caused  by  letting  off  steam  from  an  engine  operated  by 
an  employee  of  the  defendant.  Other  material  facts  appear 
in  the  opinion.  Verdict  for  the  plaintiff,  and  the  defendant's 
motion  for  a  new  trial  was  overruled.  The  defendant  ap- 
pealed. 
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Robertsofuand  BameSj  and  KeUham  ^nd  Aikin$^  for  the  ap* 
pellant 

MorrUon  and  Eflevj  for  the  appellee. 

By  Court,  Walker,  J.  The  evidence  in  this  record  is  con* 
flicting,  and  was  properly  left  to  the  consideration  of  the  Jaiy. 
In  such  cases  this  court  will  not  disturb  the  verdict,  unless  we 
can  see  that  it  is  manifestly  against  its  weight.  An  attentive 
examination  of  the  testimony  fails  to  satisfy  us  that  the  find- 
ing is  unwarranted.  On  the  contrary,  we  think  it  preponder- 
ates in  favor  of  the  .finding  of  the  jury.  If  the  agents  and 
employees  of  a  railroad  company,  while  in  the  discharge  of 
their  duty,  act  with  such  negligence  as  to  occasion  injury  to 
others  who  are  not  in  fault,  the  company  must  be  held  liable 
in  damages  for  the  wrong.  The  well-being  of  society  requires 
these  bodies  to  employ  careful  and  skillful  agents,  and  that 
they  in  the  performance  of  their  duties  shall  have  due  regard 
to  the  safety  and  rights  of  other  persons.  They  are  held  to  a 
high  degree  of  caution  and  skill  while  exercising  and  enjoying 
their  franchises.  Negligence  or  want  of  skill  by  their  agents, 
producing  injury,  will  create  liability.  And  when  they  locate 
their  stations  and  depots  in  populous  cities  and  on  thorough- 
fare6.-they  must,  for  the  protection  of  community,  be  held  to  a 
degree  of  care  commensurate  with  the  greater  danger  such  a 
situation  involves.  When  located  at  such  places,  they  know 
the  hazard  that  must  ensue,  and  must  be  held  to  an  increased 
degree  of  care  and  diligence  equal  to  the  greater  hazard.  The 
life  and  property  of  individuals  cannot  be  lightly  or  wantonly 
placed  in  jeopardy.  If  that  might  be  done,  then  these  great 
instruments  of  prosperity,  and  agents  in  the  development  of 
the  resources  of  the  country,  and  promoters  of  its  commeroe, 
instead  of  a  blessing,  would  become  a  nuisance,  if  not  a  curse, 
to  our  citizens.  If  the  lives  of  men,  or  their  property,  must 
be  endangered  in  the  pursuit  of  their  ordinary  and  legitimate 
business,  while  lawfully  passing  over  our  public  highways, 
and  no  person  can  be  held  responsible,  then  it  would  be  an 
injury  instead  of  a  blessing  to  community  that  they  were  con- 
structed. 

The  great  object  of  government  is  to  afibrd  protection  to  the 
life,  liberty,  and  property  of  the  citizen,  and  in  the  pursuit  of 
that  object  all  interests  should  be  protected,  and  no  one  branch 
of  business  or  interest  be  permitted  to  injure  or  destroy  others. 
Although  not  equally  beneficial  to  community,  the  least  pro- 
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ductive  interest  or  pursuit  is  nevertheless  important  as  contrib- 
uting to  the  prosperity  of  the  whole  community.  And  to  the 
person  engaged  in  such  a  pursuit,  it  is  as  important  as  the  vast 
enterprises  of  the  more  favored  of  his  fellow-citizens  are  to 
them,  and  he  is,  under  the  law,  entitled  to  an  equal  degree  of 
protection  in  its  pursuit  and  enjoyment.  And  the  purpose  of 
creating  government  would  be  perverted  if  the  great  and  prof- 
itable pursuits  were  permitted  to  disregard  and  trample  upon 
the  more  humble  and  less  lucrative  occupations  and  callings. 
And  however  important  and  even  essential  these  great  crea- 
tions of  modern  civilization  and  enterprise  may  be  to  societyi 
they  must  be  required  to  regard  the  rights  of  others  to  the 
same  extent  that  individuals  are  held  to  avoid  injury  and 
wrong  to  them  and  to  each  other. 

Appellee  had  the  undoubted  legal  right  to  travel  this  public 
highway  in  the  pursuit  of  his  business,  pleasure,  or  even  from 
caprice,  and  appellants  had  no  right  by  their  agents  to  un- 
necessarily hinder,  obstruct,  or  endanger  him  or  his  property, 
while  thus  exercising  his  rights.  Both  parties  have  the  right 
to  pass  and  repass  over  the  roads  in  the  modes  adapted  to  their 
construction;  and  each  is  under  equal  and  reciprocal  obliga- 
tions to  observe  the  rights  of  the  other;  and  neither  can  will- 
fully, wantonly,  or  negligently  endanger,  obstruct,  or  delay  the 
other  in  the  enjoyment  of  his  rights  without  incurring  liability 
for  the  injury;  and  each  party,  in  the  exercise  of  his  right, 
must  observe  the  highest  degree  of  prudence,  circumspection, 
and  skill  to  avoid  the  infliction  of  injury  to  others. 

In  this  casd,  there  is  nothing  disclosed  by  the  evidence 
from  which  it  can  be  inferred  that  appellee  did  not  take  every 
precaution  which  prudence  could  dictate,  to  avoid  injury.  He 
checked  up  his  team  before  reaching  the  road-crossing,  and 
awaited,  not  only  the  passage  of  the  engine,  but  until  it  came 
to  rest  before  he  attempted  to  cross.  He  says  that  while  thus 
waiting,  the  engine-driver  looked  at  him  as  he  passed.  And 
this  he  must  have  done,  if  he  was  not  reckless  of  his  duty; 
and  if  he  did  see  that  he  was  waiting  to  cross  the  track,  he 
was  bound  to  afford  all  reasonable  facilities  for  the  purpose. 
And  having  the  control  of  his  locomotive,  and  the  steam  by 
which  it  was  propelled,  he  was  required  to  so  use  and  control 
them  as  to  avoid  injury  to  others,  acting  with  prudence  and 
caution.  He  had  no  right,  after  he  saw  appellee  start  to  cross 
the  track,  to  then  put  his  engine  in  motion,  and  run  it  against 
appellee's  wagon  and  team,  nor  had  he  the  right  to  so  use  the 
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steam  from  his  engine  as  to  frighten  appellee's  horses.  lie 
saw  that  they  were  restive,  and  afraid  of  his  locomotiTe,  and 
must  have  known  that  the  escape  of  steam  wonld  most  prob- 
ably produce  the  result  that  ensued;  and  it  was  his  duty  to 
have  prevented  its  escape,  and  avoided  the  disastrous  results 
that  followed  from  the  noise  of  the  escaping  steam,  which  is 
highly  calculated,  as  all  observation  teaches,  to  alarm  cattle 
and  horses.  Knowing  this,  he  should  have  been  on  his  guard, 
and  used  all  necessary  precautions  to  prevent  injury. 

It  can  make  no  difference  in  its  results  to  appellee  whether 
the  escape  of  steam  was  the  effect  of  negligence  or  from  wan- 
ton and  willful  purpose.  The  engine-driver  does  not  pretend 
that  there  was  any  necessity,  nor  can  we  imagine  any,  for  the 
escape  of  steam  at  that  time.  Ho  had  stopped  his  locomotive, 
and  there  could  be  no  necessity  to  start  it  until  appellee  had 
crossed  the  track,  which  could  have  required,  at  most,  not 
more  than  a  very  few  seconds.  There  could  have  been  no 
danger  of  an  explosion,  nor  is  it  pretended  there  was.  Then 
why  the  necessity  for  the  escape  of  steam,  either  through  the 
whistle  or  the  escape-pipes?  It  must  have  been  the  result  of 
gross  negligence  under  the  circumstances,  or  of  wanton  and 
willful  purpose,  in  total  disregard  of  the  security  of  the  life 
and  property  of  appellee. 

It  is,  however,  contended  that  if  the  engine-driver  did  the 
act  wantonly  or  willfully,  it  was  outside  of  his  authority,  and 
hence  the  company  are  not  liable  for  the  damages  resulting 
from  the  misconduct  of  the  engineer.  He  was  their  servant, 
was  engaged  in  the  performance  of  the  duty  assigned  to  him, 
and  if,  while  so  engaged,  he  used  the  engine  put  into  his  pos- 
session, and  under  his  control,  to  accomplish  the  wanton  or 
willful  act  complained  of,  why  should  not  the  company  be  held 
liable?  It  is  said  that  he  was  not  employed  for  the  purpose, 
nor  directed  to  perform  the  act;  and  it  is  equally  true  that 
they  do  not  employ  engineers  to  inflict  injuries  through  negli- 
gence or  incompetency,  and  yet  these  bodies  are  held  liable  for 
such  acts  of  their  servants. 

In  the  case  of  Chicago^  Burlington^  and  Quincy  R.  R.  Co. 
V.  ParU,  18  111.  460  [68  Am.  Dec.  662],  it  was  urged  that  the 
conductor,  in  ejecting  Parks  from  the  train,  did  not  only  an 
unlawful  but  an  unauthorized  act,  and  the  company  were  not 
liable  for  damages.  The  law  prohibited  him  from  removing 
or  forcibly  ejecting  a  passenger  for  refusing  to  pay  his  fare, 
except  at  a  usual  stopping-place,  while  he  put  him  off  by  force 
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at  a  different  place.  In  that  case,  the  agent  of  the  road  did 
an  act  prohibited  by  the  statute,  and  outside  of  his  authority, 
and  yet  the  company  werd  held  liable.  In  the  case  of  lUi- 
nois  Central  R.  R.  Co.  v.  Reedy ^  17  Id.  j582,  it  was  said  that 
while  trespass  might  be  maintained  against  the  agents  of  the 
company  for  their  immediate  acts,  yet  the  corporation  who 
employed  them  would  be  liable  in  case  for  the  damage  in* 
flicted  by  their  servants;  and  if  authority  by  the  company  to 
perform  the  act  were  to  be  made  the  test  of  liability,  they 
would  always  escape,  as  they  would  never  authorize  their 
agents  to  do  an  unlawful  act,  or  to  omit  any  duty,  or  to  care- 
lessly or  negligently  perform  others,  whereby  injury  would 
result  to  individuals. 

This  court  held,  in  the  case  of  St.  Louis^  Alton,  and  Chi' 
cago  R.  R.  Co.  v.  Dalby,  19  111.  353,  that  a  railroad  corpora- 
tion is  liable  in  an  action  of  trespass  for  an  assault  and  battery 
committed  by  an  employee  of  the  company  on  a  passenger  on 
the  train;  and  this  rule  was  fully  approved  in  the  case  of  III. 
Cent.  R.  R.  Co.  v.  Read,  37  Id.  484.  It  was  there  said,  in  answer 
to  the  objection  to  the  want  of  authority  in  the  agent  to  com- 
mit the  act,  or  that  the  company  had  no  power  to  order  a  law- 
ful act  to  be  done  in  an  improper  mode,  or  so  that  it  will 
violate  the  rights  of  others,  and  therefore  such  act  must  be 
regarded  as  that  of  the  agent,  and  not  of  the  company;  that 
such  a  rule  would  release  railway  companies  from  liability 
from  all  affirmative  acts  violating  the  rights  of  others;  that 
in  all  such  cases  the  ready  answer  would  be  that  because  such 
act  was  wrongful,  therefore  it  was  unlawful,  and  not  author* 
ized  by  its  charter,  but  the  individual  act  of  their  agents, 
who  exercise  its  functions;  that  the  result  of  the  position 
would  be  that  the  company  could  not  be  Uable  for  a  trespass 
because  no  corporation  can  be  empowered  to  commit  a  wrong* 
ful  act. 

There  can  be  no  pretense  that  where  an  agent  commits  an 
act  willfully  or  otherwise,  while  he  is  not  engaged  in  the  per- 
formance of  his  duty  to  the  company,  they  would  be  liable 
for  the  wrong;  or  even  while  so  engaged,  if  he  were  to  per- 
sonally perform  an  act  not  connected  with  the  business  of  the 
corporation,  they  would  be  liable.  But  when  employed  in 
the  discharge  of  his  duty,  or  while  engaged  in  operating  their 
engines  and  machinery  on  their  road,  if  he  uses  such  agencies 
in  an  .unskillful  manner,  or  so  negligently  as  to  occasion  injury 
to  another,  or  even  if,  while  so  engaged,  he  willfully  perverts 
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such  agencies  to  the  purpose  of  wanton  miscfa!ef  and  injury, 
the  company  should  respond  in  damages.  They  should  not 
be  permitted  to  say,  It  is  true  he  was  an  agent,  was  authorized 
by  us  to  have  the  possession  of  our  engines,  was  engaged  in 
carrying  on  our  business,  and  while  so  engaged  he  willfully 
perverted  the  instruments  which  we  placed  in  his  hands  to 
something  more  than  we  designed  or  authorized,  and  there- 
fore we  should  not  be  liable  for  the  injury  thus  inflicted. 

In  this  case,  so  far  as  the  record  discloses,  the  engineer  was 
properly  engaged  in  the  use  of  the  machinery  of  the  company, 
and  it  can  inake  no  difference  whether  the  escape  of  steam 
was  negligently  permitted  or  willfully  done  by  the  engineer, 
any  more  than  if  he  had  willfully  run  his  engine  against  ap- 
pellee's wagon  and  team,  and  thus  produced  the  injury.  The 
question  whether  it  was  negligently  or  intentionally  done  can, 
we  think,  make  no  difference  in  results.  It  then  follows  that 
the  instructions  were  not  improper,  and  no  error  was  com- 
mitted by  teUing  the  jury  that  the  company  were  liable  if 
the  act  was  intentional  on  the  part  of  the  engineer.  The 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

Whkn  Verdict  will  bz  Set  Aside  as  AGAiNflT  ETiDBircs:  Jlbnroe  ▼. 
State,  70  Am.  Dec.  58,  and  note  G5;  Daley  y.  Railroad  Co.,  68  Id.  413;  Mor^ 
fia  etc  B.  /?.  Co.  v.  Ayrea,  80  Id.  215. 

Verdict  will  not  be  Disturbed  Merely  bbqause  EvmsxrcB  is  Con- 
FLICTINQ:  Keane  v.  Cannovan,  82  Am.  Dec.  738. 

Railroad  Gompakt  is  Bound  to  Exercise  More  Caution  and  Hiohbr 
Degree  of  Care  when  ranning  its  cars  through  a  village  or  city  than  in  the 
open  country:  Beisiegel  v.  Bailroad  Co.,  90  Am.  Dec.  741,  and  caaes  collocted 
in  note  751. 

Railroad  Company  is  Liable  to  Same  Extent  as  iNDivmuAL  for  in- 
jury done  by  servant  in  the  course  of  his  employment:  ffolmea  v.  Waiejieii^ 
go  Am.  Dec  171,  and  note  172. 

LiABiLTTY  or  Railroad  Company  for  Injury  Caused  by  Nbqlioxncs 
OF  ITS  Servants:  Soe  DkuJe  v.  RaUroad  Co.,  G3  Am.  Dec.  586,  and  caaes  col- 
lected in  note  589;  Qakna  etc.  U.  R.  Co.  v.  Roe,  68  Id.  574;  Donaldson  v.  Mi»- 
siaatppi  R.  R.  Co.,  87  Id.  391,  and  cases  collected  in  note  3^. 

Employer  is  not  Ordinarily  Responsible  to  Third  Parties  fur  will- 
ful Wrong  of  Servant,  even  in  the  course  of  his  employment:  HagerttOHm 
V.  Adams  Expreaa  Co.,  84  Am.  Dec.  499. 

The  principal  case  is  cited  to  the  point  that  where  the  aervanta  of  a 
railroad  company,  while  in  the  discharge  of  their  duties,  pervert  the  appli- 
ances of  the  company  to  wantou  and  malicious  purposes  to  the  injury  of 
others,  the  company  is  liahle  for  such  injuries,  in  Chicago  etc  R.  R.  Co,  v. 
DieksoHt  63  111.  152;  and  is  cited  in  support  of  the  rule  that  when  «  servant 
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of  A  railroad  company  is  engaged  in  the  perfomianoo  of  his  dutj  to  tho  oom- 
pany»  and  abont  its  bnsiness,  the  company  will  be  held  respooaible  for  hia 
aot%  althoagh  he  may  not  have  been  free  from  f aolt  on  hia  part»  and  may 
haTo  aetod  beyond  his  duty,  in  Chkago  etc  B.  R.  Co,  r,  8yhe$,  96  Id.  176u 


Ensmingeb  V.  People. 

[47  lujxoia,  nt] 

Fbogdbdivo  bt  Qao  Warrabto  n  Civil  in  Charaotkb,  and  a  party  ap- 
plying for  a  change  of  venne  in  snch  proceeding,  showing  all  the  reqnisite 
facts  thereto,  ia  entitled  to  a  change  of  venue  as  a  matter  of  right.  The 
niinob  act  of  1861,  giving  the  court  discretionary  power  to  grant  a 
change  of  venue  in  certain  criminal  proceedings,  does  not  embrace  a  pro- 
ceeding by  quo  tDOrraiUo. 

TiTLB  07  RiPABIAN  OWNIR  07   IiAITD  IM    ILLINOIS    B0(7NDXD  by  the  OhlO 

River  extends  at  least  to  low-water  mark. 

Riparian  Owner  whose  Line  Extends  to  Low-water  Mark  has  Right 
TO  Exclusive  Use  of  the  bank  to  such  mark*  and  may  establish  a  pri- 
vate wharf  thereon,  and  charge  what  is  reasonable  for  its  use  by  those 
navigating  the  river. 

Pbopxbtt  07  Riparian  Owner  in  Bed  of  River  to  Filum  Aqujc  d 
Subject  to  Public  Servitude  as  a  highway  for  the  purposes  of  naviga- 
tion, but  the  banks  are  not  subject  to  that  servitude,  unless  so  made 
subservient  by  agreement^  prescription,  or  grant. 

Proceeding  in  the  nature  of  a  quo  warranto.  The  opinion 
states  the  case. 

WiUiam  J.  Allen^  and  Oreen  and  QUbert^  for  the  appellant. 

John  F,  McCartney,  H.  K.  S.  Cf*Mdveny^  D.  T.  Linegar^  and 
Louis  Houch,  for  the  appellees. 

By  Court,  Walker,  J.  This  was  a  proceeding  in  the  nature 
of  a  quo  warranto^  instituted  in  the  circuit  court  of  Alexander 
County,  requiring  appellee  to  show  by  what  authority  he  col- 
lects tolls  and  tonage  duties  of  and  controls  the  anchoring  of 
vessels  lying  in  the  harbor  of  the  city  of  Cairo.  Appellant 
pleaded  four  several  pleas:  first,  denying  that  he  did  exercise 
the  office  of  wharf-master,  nor  did  he  use  and  enjoy  the  liber- 
ties, privileges,  and  franchises  in  the  manner  and  form  as 
laid  to  his  charge,  and  concludes  to  the  country;  by  the 
second,  that  Edward  Parsons  and  Samuel  Staats  Taylor, 
trustees  of  the  Cairo  City  property,  were  the  owners  of  the  fee 
of  certain  property  bordering  on  the  Ohio  River,  and  being 
the  shore  of  the  river  to  low-water  mark  at  the  city  of  Cairo, 
and  of  the  wharf  or  landing-place  for  vessels,  and  that  it  had 
been  and  was  a  private  wharf,  and  that  as  such  they  were 
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entifled  to  cliarge  the  navigators  of  the  river  reaecmable  oom- 
peneation  for  nsing  the  wharf  in  loading  and  unloading  vee- 
sels;  that  the  trustees,  as  owners  and  proprietors,  gave  public 
notice  of  the  rates  of  charges  for  the  use  of  the  wharf,  and 
appointed  appellant  their  wharf-master  to  collect  the  charges 
and  take  care  of  the  wharf;  and  that  as  such  private  wharf- 
master  he  collected  the  chai^^  of  vessels  landing  at  the  wharf 
in  Cairo. 

The  third  plea  avers  that  certain  persons  were  the  ownos 
in  fee  of  a  body  of  land  extending  to  and  bordering  upon  the 
Ohio  River,  and  as  such  laid  off  and  platted  the  same  in 
November,  1853,  into  lots  and  blocks  of  the  city  of  Cairo, 
which  was  duly  acknowledged  and  recorded;  that  in  1866, 
the  plat  of  an  addition  to  the  city  of  Cairo  was  made  by  the 
owners  in  fee  of  another  portion  of  the  land.  It  avers  that 
the  present  trustees  derive  title  from  the  original  proprietors, 
and  that  in  no  sale  or  conveyance  have  they,  or  those  from 
whom  they  derive  title,  ever  parted  with  the  title  to  the  strip 
of  land  Ijring  between  Levee  Street  and  the  Ohio  River,  upon 
which  this  wharf  has  been  established,  and  that  they  are  the 
owners  in  fee  of  the  wharf  and  the  ground  upon  which  it  is 
maintained.  The  plea  then  avers  the  establishment  of  the 
wharf  and  rates  of  charges,  and  the  appointment  of  appellant 
wharf-master,  as  in  the  second  plea^  but  more  in  detail  and  at 
large. 

The  fourth  plea  avers  that  Parsons  and  Taylor  are  the  own- 
ers in  fee  of  a  strip  of  land  between  Levee  Street  and  the  Ohio 
River,  and  that  it  was  expressly  reserved  in  laying  out  and 
platting  the  city  of  Cairo,  and  that  the  fees  and  charges  have 
been  collected  as  stated  in  the  second  and  third  pleas. 

Appellees  filed  a  demurrer  to  the  second,  third,  and  fourth 
pleas,  which  was  overruled.  And  appellees  thereupon  filed  a 
number  of  replications.  By  the  first  it  is  averred  that  Levee 
Street  is  a  public  highway,  laid  out  upon  the  top  of  the  bank 
of  the  Ohio  River,  and  the  high-water  line  of  the  river  is  the 
outer  edge  of  the  street,  and  this  street  extends  along  the  en- 
tire length  of  the  harbor. 

The  second  replication  to  these  pleas  avers  that  the  entire 
wharf  is  occupied  by  wharf  and  coal  boats,  the  owners  of 
which  pay  rent  to  Taylor  and  Parsons,  so  that  vessels  cannot 
land  against  the  land  of  the  wharf,  and  that  appellant  col- 
lected charges  for  landing  against  the  wharf-boats,  and  at 
places  on  the  wharf  where  no  improvement  has  been  made. 
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The  third  replication  avers  that  appellant  had  intruded  into 
the  public  harbor  of  the  city,  and  collected  tolls;  the  fourth, 
that  the  land  between  high  and  low  water  mark  in  the  city  of 
Cairo  had  been  dedicated  by  the  United  States  government, 
and  by  those  under  whom  Taylor  and  Parsons  claim,  to  the 
public  from  time  immemorial;  the  fifth,  that  appellant  passes 
out  beyond  the  water-line  of  the  Ohio  River,  and  controls  the 
mooring  and  anchoring  of  vessels  that  do  not  touch  the  land 
between  high  and  low  water  mark,  nor  receive  freight  from 
the  strip  between  those  points;  sixth,  that  Taylor  and  Parsons 
have  no  title  to  the  land  between  high  and  low  water  mark, 
where  this  wharf  is  maintained.  A  demurrer  was  filed  to 
these  replications,  but  was  overruled,  the  court  below  holding 
that  they  constituted  a  sufficient  answer  to  the  pleas  of  appel- 
lant. Failing  to  further  plead,  the  court  rendered  a  final  judg- 
ment restraining  him  from  intermeddling  with  the  offices, 
privileges,  and  franchises  alleged  against  him  in  the  informa- 
tion. From  that  judgment  an  appeal  is  prosecuted  to  this 
court,  and  we  are  asked  to  reverse  the  same. 

The  appellant,  in  the  court  below,  filed  an  affidavit  setting 
forth  grounds  for  a  change  of  venue,  but  the  court  overruled 
the  motion  and  proceeded  to  try  the  cause.  It  is  not  denied 
that  the  affidavit  contains  all  facts  requisite  to  the  allowance 
of  a  change  of  venue,  but  it  is  insisted  that  the  proceeding  is 
criminal  in  its  nature,  and  that  under  the  statute  it  is  a  mat- 
ter of  discretion  whether  the  judge  shall  grant  a  change  of 
venue  in  this  class  of  cases.  The  first  section  of  the  statute 
of  1861,  Sess.  Laws,  182,  declares  that  when  any  defendant  in 
any  indictment,  or  information  for  any  offense  not  punishable 
by  death,  in  any  court  in  this  state,  shall  apply  for  a  change 
of  venue,  the  court  shall  have  power  to  grant  or  deny  the 
same,  after  hearing  the  application.  Is  this  an  offense  pun- 
ishable criminally?  If  so,  it  falls  within  this  enactment;  if 
not,  it  is  otherwise.  We  are  aware  of  no  decision  that  has 
ever  held  that  a  proceeding  by  quo  warranto  is  criminal  in  its 
nature,  much  less  in  form.  Anciently,  criminal  prosecutions 
were  commenced  either  by  an  indictment  regularly  found  and 
presented  by  a  grand  jury,  or  simply  on  an  information  drawn 
up  in  form,  and  presented  by  the  king's  attorney.  But  in 
this  country,  under  modern  practice  and  constitutional  restric- 
tions, criminal  proceedings  are  alone  had  upon  an  indictment 
regularly  presented  by  a  grand  jury.  It  is,  however,  true  that 
the  modem  indictment,  being  prepared  and  presented  by  the 
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Btate's  attorney  to  the  grand  jury,  and  they,  by  twelve  of  their 
number,  having  concurred  in  the  indictment  thus  presented, 
and  having  been  indorsed  by  the  foreman  a  true  bill,  is  fre- 
quently called  a  presentment,  and  is  popularly  known  aa 
such.  And  it  is  in  this  sense  that  the  term  "  presentment"  is 
used  in  this  statute.  It  then  follows  that  as  this  is  not  a 
criminal  proceeding,  the  court  below  erred  in  refusing  to  grant 
a  change  of  venue. 

We  now  come  to  the  question  whether  the  pleas  filed  by 
appellant  presented  a  defense  to  the  proceeding.  That  ques- 
tion involves  the  consideration  whether, — 1.  The  ownership  of 
the  land  carries  the  ownership  to  low-water  mark  on  the 
river;  and  if  so,  2.  Whether  the  owners  have  a  right  to  estab- 
lish and  maintain  a  private  wharf  between  high  and  low 
water  mark,  and  make  reasonable  charges  and  collect  them, 
for  the  use  of  such  wharf  by  vessels  navigating  the  river. 
These  are  important  questions,  the  last  of  which  is  not  alto- 
gether free  from  difficulty.  In  Middleton  v.  Pritchard^  3  Scam. 
610  [38  Am.  Dec.  112],  it  was  held  and  distinctly  announced 
that,  under  the  common  law,  all  lands  bounded  by  a  river  not 
navigable,  the  line  of  the  riparian  owner  extends  to  the  center 
thread  of  the  stream.  It  was  also  held  in  that  case  that  the 
Mississippi  River  was  not,  under  the  rules  of  the  common 
law,  a  navigable  stream.  In  this  case,  however,  it  is  not  neces- 
sary that  the  rule  should  be  carried  to  that  extent,  as  the 
pleas  only  claim  the  fee  to  low-water  mark.  But  this  case, 
which  has  been  the  rule  of  decision  for  more  than  a  quarter 
of  a  century,  clearly  establishes  the  right  of  these  riparian 
owners  to  the  low-water  mark  on  the  river. 

It  is,  however,  urged  that  this  case,  and  those  upon  which 
it  is  based,  are  not  correctly  decided,  and  we  are  urged  to 
review  it,  and  to  settle  the  rule  in  the  mode  desired  by  appel- 
lees. There  can  be  no  doubt  that  when  that  case  was  deter- 
mined, it  announced  the  rule  held  by  the  current  of  authorities 
of  that  day,  and  a  careful  examination  of  adjudged  cases 
and  elementary  writers  of  the  present  day  show  they  an- 
nounce the  same  rule.  There  are,  however,  cases  to  be  found 
which  hold  a  different  rule,  and  others  which  question  the 
principles  upon  which  it  is  based.  But  we  are  at  a  loss  to  dis- 
cover any  pressing  necessity  for  a  court  which  has  once,  after 
full  argument  and  mature  consideration,  solemnly  announced 
a  rule  of  property,  which  has  been  acted  upon  and  acquiesced 
in  for  almost  a  generation,  and  after  rights  have  been  acquired 
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under  it  to  an  immense  amount  in  value,  to  review  the  rea- 
Bons  which  controlled  in  announcing  the  rule,  and  hy  over- 
ruling it  unsettling  titles,  simply  because  other  courts  have 
arrived  at  a  different  conclusion,  or  have  announced  some 
other  rule  not  analogous,  or  which  does  not  in  principle  har- 
monize with  the  former  decision  of  this  court.  There  is  noth- 
ing which  tends  more  largely  to  the  harmony  of  society  antj 
the  prosperity  of  communities  than  certainty  and  stability  of 
rules  by  which  human  acts  are  to  be  measured. 

If  this  decision  were  overruled,  it  would  afford  appellees 
the  measure  of  justice  they  claim,  not  under  the  laws  as  an- 
nounced, but  upon  principles  they  regard  more  reasonable; 
but  it  would  at  the  same  time  deprive  large  numbers  of  rights 
in  the  aggregate  amounting  to  immense  sums  which  they  have 
acquired  under,  as  they  supposed,  and  had  every  reason  to 
suppose,  a  solemn  assurance  of  the  law  that  they  should  be 
protected  in  those  rights.  The  promotion  of  justice,  the  sta- 
bility of  titles,  or  the  well-being  of  society,  do  not  require 
that  this  decision  should  be  disturbed,  whatever  might  be  our 
views,  were  the  question  now  before  the  court  for  the  first  time 
for  determination.  We  therefore  decline  to  review  the  grounds 
of  that  decision,  but  accept  it  as  the  settled  law  of  this  state. 
That  case,  then,  disposes  of  the  first  question  now  under  con- 
sideration. And  it  must  be  held  that  Taylor  and  Parsons,  if 
their  pleas  are  true  in  fact,  were  the  owners,  at  least  to  low- 
water  mark;  that  the  grant  from  the  government  of  adjacent 
lands  to  those  under  whom  they  claim  extended  to  low-water 
mark,  although,  as  the  state  of  Kentucky  originally  owned 
the  fee  of  the  river  to  that  point,  it  may  be  in  this  case  that 
it  extended  no  farther. 

The  ownership,  then,  of  this  strip  of  ground  between  high 
and  low  water  mark  being  in  private  individuals,  have  they 
the  right  to  establish  a  private  wharf,  and  make  reason- 
able charges  for  its  use  by  those  navigating  the  river?  It  is 
manifestly  the  law  that  these  great  rivers  which  traverse  our 
continent  are  public  highways,  free  to  the  use  of  all  under  rea- 
sonable and  proper  restrictions.  All  persons  have  the  right 
to  navigate  these  streams,  and  in  doing  so,  to  land  at  all 
proper  places  for  the  usual,  necessary,  and  proper  purposes 
under  like  restrictions.  The  absolute  rights  of  persons  in  the 
use  of  the  stream  for  the  purposes  of  navigation  extend  alone 
to  the  bed  of  the  river,  and  not  to  the  appropriation  of  the 
soil  on  its  banks,  either  permanently  or  temporarily,  to  their 
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own  use,  unless  it  be  in  case  of  peril^  when  vessels  may  no 
doubt  land  either  boat  or  cargo  at  any  point  that  safety  may 
require;  but  whether  the  owner  or  master  in  such  a  case  would 
be  liable  to  make  due  and  reasonable  compensation,  it  is  not 
now  necessary  to  inquire,  as  that  question  is  not  before  us  for 
determination. 

The  rule  was  announced  in  the  case  of  Ball  v.  Herbert^  3 
Term  Rep.  253,  that  the  public  in  the  enjoyment  of  the  right 
of  using  a  river  as  a  highway  are  not  allowed  to  make  use  of 
the  banks  of  the  stream,  under  the  common  law,  for  the  pur- 
pose of  towing  their  vessels  on  the  stream.  Lord  Hale  has 
said  that  "^  when  private  interests  are  involved,  they  shall  not 
be  infringed  without  satisfaction  being  made  to  the  parties 
injured":  See  Angell  on  Watercourses,  3d  ed.,  207.  And 
in  the  case  of  Ball  v.  Herbert^  supra,  Liord  Kenyon  said:  *'  If 
satisfaction,  then,  is  necessary,  and  this  satisfaction  is  not 
ascertained,  there  can  be  no  ground  which  will  support  a  com- 
mon-law right,  and  it  thus  resolves  itself  into  an  agreement 
between  the  parties,  and  cannot  be  considered  as  a  right  to 
use  the  banks  indefinitely."  If  the  public  has  the  absolute 
right  to  use  the  banks  as  well  as  the  bed  of  the  stream,  the 
banks  would  be  public  and  not  private  property,  and  the  ripa- 
rian owner  would  have  no  right  to  use  or  enjoy  them,  and 
any  appropriation  of  them  to  his  own  use  by  the  erection 
thereon  of  buildings  or  other  improvements,  or  by  their  culti- 
vation, would  be  a  nuisance.  And  such  a  rule  would  operate 
unjustly,  and  lead  to  great  confusion  and  uncertainty  as  to 
the  extent  of  the  rights  of  the  public  and  those  of  the  ripa- 
rian owner. 

It  then  follows  that  while  the  property  of  the  riparian 
owner  in  the  bed  of  the  river  to  the  JUiLm  aquse  is  subservient 
to  the  use  of  the  public  as  a  highway,  still  the  banks  of  the 
river  are  not  under  or  subject  to  that  servitude;  and  to  use  the 
banks  of  the  stream,  those  using  them  must  acquire  the  right 
by  agreement,  prescription,  or  grant.  Nor  can  the  increasing 
commerce  divest  well-established  and  recognized  rights  of 
property  held  by  individuals.  There  is  but  one  mode  of  ap. 
propriating  private  property  to  public  use,  and  that  is  by  the 
exercise  of  the  right  of  eminent  domain,  under  the  limitations 
and  restrictions  of  the  constitution.  It  is  true,  no  doubt,  that 
the  public  might  acquire  the  right  by  prescription,  or  by  dedi- 
cation, but  in  this  case  no  such  right  is  claimed.  It  then  fol- 
lows that  owners  of  the  land  on  a  stream  have  the  rights 
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between  high  and  loW  water  mark,  to  establish  a  privata 
wharf,  and  charge  reasonable  compensation  for  its  use;  but 
like  the  use  of  other  property  or  services,  the  charges  must 
not  be  unreasonable  or  exorbitantly  high. 

This,  then,  is  the  origin  of  wharfage,  or  wharf  rights.    The 
riparian  owner,  having  the  right  to  the  exclusive  use  of  the 
banks  to  the  low- water  mark,  the  person  navigating  the  river 
cannot  land  against  the  will  of  the  riparian  owner,  and  becomes 
a  trespasser  if  he  does  so  without  his  consent;  and  as  vessels, 
in  prosecuting  their  business,  have  occasion  to  land  frequently 
for  the  purpose  of  receiving  and  discharging  freight  and  pas- 
sengers, it  is  but  reasonable  that  when  the  riparian  owner  shall 
improve  and  provide  a  commodious  landing  at  a  convenient 
place,  for  the  purpose  of  receiving  and  discharging  passengers 
and  freight,  he  should  receive  a  reasonable  compensation.     In 
the  case  of  Bainhridge  v.  Sherlock,  41  Ind.  41,  it  was  held  that 
the  owner  of  a  wharf-boat,  lying  against  the  bank  of  the  Ohio 
River,  has  the  right  to  charge  a  reasonable  compensation  for 
permitting  steamboats  to  land  against  such  wharf-boat,  for  the 
purpose  of  receiving  and  discharging  their  cargo  and  passen- 
gers.    The  right  of  dockage  and  wharfage  is,  perhaps,  coeval 
with  commerce,  connected  with  marine  and  inland  navigation; 
and  in  all  ages  and  countries  charges  have  been  made  for  such 
dockage  and  wharfage  to  some  person,  or  body  of  persons,  and 
the  law  has  recognized  the  right  to  make  reasonable  charges 
for  such  aids  to  commerce. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 

Breese,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 


PROCEEDIKO  BT  Quo  WARRANTO,  NATURE  OF:  People  ▼.  RoUrood  Co.,  88 
Am.  Dec.  64,  and  note  C9;  when  it  may  be  sustained  against  corporation: 
StaU  V.  Bailey,  79  Id.  405,  and  note  411. 

Ownership  of  Shore  or  Land  between  High  and  Low  Tide:  See 
Lorman  v.  Benson,  11  Am.  Dec.  435,  and  cases  coUected  in  note  443. 

BiPKARiAN  Proprietor  is,  in  General,  Entitled  to  Land  to  Middle 
of  Stream:  Rhodes  v.  Whiteliead,  84  Am.  Dec.  631. 

Land  Formed  bt  Gradual  and  Imperceptible  Rescission  of  the  waters 
of  a  lake  or  river,  whether  navigable  or  not,  belongs  to  the  riparian  owner 
from  whose  shore  the  water  has  so  receded:  Warren  v.  Chambers,  91  Am.  Deo. 
538,  and  note  541. 

The  frinoipal  case  is  otted  to  the  point  that  the  title  of  the  riparian 
proprietor  npon  the  Ohio  Biver  extends  to  low-water  mark,  in  S1\/erlock  v.  Baim^ 
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hridge,  41  Ind.  41;  and  is  cited  to  the  point  that  no  riven,  by  the  oommoii 
law,  are  deemed  navigable  above  the  ebb  and  flow  of  the  tide,  and  the  stream 
above  belongs  to  the  riparian  proprietors  on  each  side  of  it,  adfibtm  aqua,  in 
CUy  qf  CJtSeoffO  v.  McOinn,  51  HI.  272.  It  is  also  cited  to  the  doctrine  that 
riparian  owners  on  the  Ohio  River  have  the  right  to  erect  and  maintain 
wharves  and  docks  on  its  banks,  between  high  and  low  water  mark,  so  they 
do  not  obstmct  navigation  or  impair  the  rights  of  others;  and  that  the  pub- 
lic have  no  right  to  land  their  cargoes  on  the  land  of  snch  riparian  owner 
without  his  consent,  and  he  may  charge  a  reasonable  amoont  for  dookage  and 
wharfage^  In  C%  qfCkioago  v.  £q/ftn,  49  Id.  176. 


Lux  V.   HoFP. 
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Iv  EffTATB  IN  Feb  bb  Granted  to  Husband  and  Wifb^  Thxt  ark  JiMTHum 
Joint  Tenants  nor  tenants  in  common,  bnt  both  are  seised  of  the  en- 
tirety, and  the  whole  goes  to  the  snrvivor.  The  Illinois  statute  of  wills 
does  not  change  this  common-law  principle. 

Bbsultinq  Trust — Monet  Furnished  by  Wife. — Lands  were  bought 
with  the  wife's  money,  and  the  conveyance  was  to  the  husband  and  wife 
by  name,  and  their  heirs  and  assigns  forever.  There  was  no  evidence  of 
intention  on  the  part  of  the  wife  to  create  a  trust.  HtUl,  that  the  law 
would  infer  that  she  conferred  an  interest  on  her  husband,  as  expressed 
in  the  deed,  and  that  no  trust  would  arise  by  operation  of  Uw  in  favor 
of  herself  or  her  heirs. 

Bill  in-  chancery,  praying  an  account  with  the  defendant 
Hoff,  a  decree  for  any  balance  to  which  the  complainant  is 
entitled  thereon,  and  for  a  partition  of  certain  lands.  The 
complainant  was  the  son  and  only  surviving  heir  of  Barbara 
Hoff,  deceased,  who  was  formerly  the  wife  of  John  Lux,  the 
complainant's  father.  After  the  death  of  John  Lux  she  inter- 
married with  the  defendant  Hoff,  and  she  and  her  husband 
purchased,  with  her  money,  a  tract  of  land  which  was  conveyed 
to  said  Nicholas  Hoff  and  Barbara  Hoff,  to  have  and  to  hold 
the  same,  to  them,  their  heirs  and  assigns,  forever.  The  mar- 
riage and  purchase  were  both  prior  to  the  married  woman's 
act  of  186L  The  bill  charges  that  since  the  death  of  Barbara, 
the  complainant  demanded  a  portion  or  division  of  said  lands, 
which  the  defendant  has  always  refused,  or  to  make  any 
equitable  settlement  with  the  complainant  in  relation  to  his 
mother's  estate.  The  defendant  put  in  a  demurrer  to  the  bill, 
which  was  sustained,  and  the  bill  dismissed,  and  the  oomplain* 
ant  appealed. 

ThomoB  O,  AlleUj  for  the  appellant 
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By  Court,  Breese,  C.  J.  This  case  is  submitted  on  the  ap- 
pellant's brief. 

The  principle  has  been  too  long  settled  to  be  now  contested, 
that  if  an  estate  in  fee  be  granted  to  a  man  and  his  wife,  they 
are  neither  joint  tenants  nor  tenants  in  common.  The  reason 
is,  as  husband  and  wife  are  but  one  person  in  law,  they  can- 
not take  the  estate  by  moieties,  but  both  are  seised  of  the 
entirety,  so  that  neither  the  husband  nor  the  wife  can  dispose 
of  any  part  of  the  estate  without  the  assent  of  the  other,  but 
the  whole  must  remain  to  the  survivor:  2  Bla.  Com.  182. 

This  doctrine  was  fully  recognized  by  this  court  in  Mariner 
V.  Saunders^  8  6ilm.  113. 

It  is  the  doctrine  of  the  common  law:  Co.  Lit.  676. 

Appellant,  however,  insists  that  our  statute  of  wills,  by  the 
forty-sixth  section,  changes  this  rule,  and  the  statute  must 
control. 

The  same  statute  was  in  force  when  the  decision  in  Mariner 
v.  SaunderSy  aupraj  was  made,  and  it  was  not  then  supposed  it 
changed  the  common-law  principle,  nor  does  it.  The  estate 
of  Mrs.  Hoff,  whatever  it  was,  could  not  descend  to  her  heirs, 
for,  by  the  very  deed  creating  the  estate,  it  survived,  on  her 
death,  to  her  husband.  It  was  her  estate  svJ)  modo  only.  Had 
Hoff  died,  it  would  have  become  hers  absolutely,  and  on  her 
death  descended  to  her  heirs  according  to  section  46.  The 
estate  she  took,  in  its  inception,  was  one  which,  by  possibility, 
might  become  her  husband's.  That  possibility  did  occur,  and 
the  whole  estate  is  vested  in  him. 

Upon  the  other  point  made,  it  is  sufficient  to  say  there  is  no 
evidence,  from  the  facts  stated  and  admitted  by  the  demur- 
rer, of  an  intention  to  create  a  trust.  Admit  the  money  was 
furnished  by  Airs.  Hoff  with  which  the  land  was  bought,  she 
had  a  clear  right  to  confer  an  interest  in  it  upon  her  husband, 
and  such  an  interest  as  should,  in  the  event  of  her  death, 
make  him  the  absolute  owner  of  the  whole. 

We  can  perceive  no  legal  or  equitable  ground  on  which  ap- 
pellant's claim  can  be  based.  The  demurrer  to  the  bill  was 
properly  sustained,  and  the  decree  dismissing  the  bill  must 
be  affirmed,  as  there  is  no  equity  in  it. 

Decree  affirmed. 


At  Common  Law,  Grant  to  Husband  and  Wits  Vbstb  in  Thxm  Es- 
tate BY  £ntibxtiss»  and  not  by  moieties:  Dcarii  v.  Clark,  89  Am.  Deo.  471, 
•nd  oasee  ooUeoted  in  note  477. 
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Real  Estate  Pubchabkd  xhth  Wite^s  Earniugs  dubixto  Covbrturc  Be- 
longs TO  Husband,  and  ia  subject  to  bo  taken  for  his  debts:  Cramer  ▼.  ^e- 
ford^  90  Am.  Dec.  594. 

The  principal  case  is  cited  to  the  point  first  stated  in  the  sgllabug,  in 
Almond  v.  Bonndl,  76  HI.  540;  and  is  ditftingnished  in  Cooper  v.  Cooper,  76 
Id.  65,  in  that  the  marriage  and  purchase  were  before  the  adoption  of  the 
married  woman's  act  of  1861 ;  and  see  Harrer  v.  Walner,  80  Id.  202;  it  is 
also  distinguished  in  Biggin  v.  Love^  72  Id.  556,  as  being  only  applicable 
where  the  fee  is  conveyed  to  the  husband  and  wife  jointly. 


Ohio  etc.  Railroad  Company  v.  Shanefelt. 

[47  ILUHOXS,  497.1 

Rule  that  All  Pessons  akb  Requibed  to  so  Use  their  Own  as  to  pre- 
yent  injuries  to  others  applies  to  the  same  extent  to  railroad  companies 
as  it  does  to  private  individuals. 

It  is  not  Negligence  per  Se  for  Railroad  Ck)MPABT  to  Permit  dry 
weeds  and  grass  to  accumulate  on  its  right  of  way,  but  such  an  accumu- 
lation may  be  evidence  from  which  negligence  may  be  inferred. 

Owner  of  Land  Contiguous  to  Railroad  is  Equally  Cuaroearle  with 
tlie  company  for  want  of  care  in  respect  to  the  dry  grass  on  his  own 
land;  and  he  cannot  recover  for  injuries  by  fire  thus  arising,  unless  it 
appears  that  the  negligence  of  the  company  was  greater  than  his  own. 

Trespass  on  the  case.     The  facts  appear  in  the  opinion. 
H.  P.  Buxton^  for  the  appellants. 
Willard  and  GoodnoWy  for  the  appellee. 

By  Court,  Walker,  J.  This  was  an  action  of  trespass  on 
the  case,  brought  by  appellee,  in  the  Marion  circuit  court, 
against  the  appellants.  The  declaration  avers  that  appellee 
was  the  owner  of  one  thousand  rails  and  twenty  acres  of 
meadow,  situated  on  his  farm,  of  the  value  of  two  hundred 
dollars;  that  appellants  owned  and  operated  a  railroad  run- 
ning through  the  farm;  that  appellants  owned  the  right  of 
way  fifty  feet  in  width  on  each  side  of  their  track;  that  it  was 
the  duty  of  appellants  to  keep  the  right  of  way  free  and  clear 
from  dry  grass,  weeds,  etc.,  to  prevent  fire  from  communi- 
cating from  their  engines  to  such  dry  grass,  and  thence  to  the 
meadow;  but  that  appellants  negligently  sufiered  their  right 
of  way,  adjoining  appellee's  fence  and  meadow,  to  become  foul 
with  dry  grass,  and  a  locomotive  of  appellants,  wliilst  in 
charge  of  their  servants,  was  run  over  their  track,  and  fire 
was  communicated  therefrom  to  the  dry  grass  on  their  right 
of  way,  and  from  the  same  to  the  fence  and  meadow  of  ap- 
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pellee,  and  burned  one  thousand  rails  and  twenty  acres  of 
meadow,  appellee's  property,  and  destroyed  the  same.  To 
this  declaration  appellants  filed  a  plea  of  not  guilty. 

It  appeared  from  the  evidence,  on  the  trial,  that  appellants 
owned  the  road  running  through  appellee's  farm,  and  that 
there  was  dry  grass  and  weeds  on  their  right  of  way,  and  that 
fire  was  communicated  from  a  passing  engine,  operated  by 
the  company,  on  the  28th  of  August,  1866,  to  the  grass  on 
their  right  of  way,  and  ran  thence  into  the  fence  and  meadow 
of  appellee;  that  eight  hundred  rails  were  destroyed,  and  six- 
teen acres  of  meadow  burnt  over;  that  there  was  dry  grass 
in  the  meadow  adjoining  to  the  right  of  way.  Appellants  in- 
troduced evidence  from  which  it  appeared  that  the  engine 
from  which  the  fire  Was  communicated  was  furnished  and 
properly  equipped  with  the  most  approved  mechanical  con- 
trivances known  to  prevent  the  escape  of  fire,  which  was  in 
good  repair. 

The  case  was  submitted  to  the  jury  without  instructions 
from  the  court,  and  they  found  a  verdict  in  favor  of  appellee 
for  $98.40  damages.  Appellants  entered  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court,  and  a  judgment  ren- 
dered on  the  verdict;  to  reverse  which,  the  case  is  brought, 
by  appeal,  to  this  court,  and  the  overruling  of  the  motion  for 
a  new  trial  is  assigned  for  error. 

This  record  presents  the  question  whether  a  railroad  com- 
pany, having  provided  and  used  the  best  known  contrivances 
to  prevent  the  escape  of  fire  from  their  engines,  are  neverthe- 
less liable  for  not  removing,  or  preventing  the  accumulation 
of,  dry  grass  and  weeds  on  their  right  of  way,  to  prevent  fire 
from  communicating  to  adjoining  lands.  In  other  words,  are 
such  bodies  bound  to  cultivate,  mow,  or  otherwise  prevent  the 
growth  of  vegetation  on  their  right  of  way?  Is  it  per  se  negli- 
gence to  permit  dry  grass,  and  other  vegetable  matter  combus- 
tible in  its  nature,  to  remain  on  the  side  of  their  track?  That 
such  bodies,  like  individuals,  are  required  by  the  law  to  use 
all  reasonable  precautions  to  prevent  injuries  to  others,  there 
can  be  no  question.  All  persons  are  required  to  so  use  their 
own  as  to  prevent  injury  to  others;  and  this  rule  applies  to 
the  same  extent,  and  no  further,  to  corporate  bodies  as  it  does 
to  natural  persons.  It  then  follows  that  appellants  were  bound 
to  use  the  same  degree  of  efibrt  to  prevent  injury  to  others, 
whilst  exercising  their  franchises  and  corporate  privileges,  as 
an  individual  is  under  to  other  persons. 
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Again,  it  is  the  settled  law  of  this  court  that  negligence  ie 
relative;  and  if  both  plaintiff  and  defendant  are  negligent,  a 
recovery  cannot  be  had,  unless  the  defendant  has  been  guilty 
of  gross  negligence,  amounting  to  willful  misconduct.  If  a 
plaintiff  is  guilty  of  such  negligence  as  necessarily  contributes 
to  the  injury,  it  must  appear  that  the  defendant  was  guilty  of 
a  higher  degree  of  negligence.  When  the  plaintiff,  by  his 
own  carelessness,  has  contributed  to  produce  the  injury,  the 
defendant  is  not  absolved  from  all  further  care  and  effort,  on 
his  part,  to  avoid  the  injury,  but  is  still  required  to  use  all 
reasonable  efforts  to  prevent  its  recurrence;  and  failing  to  do 
so,  he  must  be  held  liable.  But  in  the  very  nature  of  things, 
it  must  be  that  where  the  plaintiff  has  by  his  negligence  in- 
creased the  hazard,  it  becomes  more  difficult  for  the  defendant 
to  avoid  the  injury;  and  unless  it  appears  that  he  could  have 
done  so,  he  will  not  be  held  liable. 

In  the  case  of  Illinoia  Central  R.  R.  v.  Afilb,  42  111.  407,  it 
was  said  that  it  was  not  an  indispensable  conclusion  of  law 
that  a  railway  company  is  guilty  of  negligence,  to  be  inferred 
from  the  fact  that  fire  ignited  in  dry  weeds  or  grass  upon  their 
land,  but  that  it  is  a  question  of  fact  to  be  determined  by  the 
jury,  in  view  of  the  extent  to  which  the  weeds  and  grass  have 
been  permitted  to  accumulate  on  their  right  of  way,  the  sea- 
son of  the  year,  and  all  other  circumstances  affecting  the  lia- 
bility to  fire.  It  was  also  held  that  the  company  were  bound 
to  use  the  same  diligence  in  removing  such  weeds,  grass,  and 
other  combustible  material,  from  exposure  to  ignition  by  the 
locomotive,  that  a  cautious  and  prudent  man  would  use  in 
reference  to  combustible  matter  upon  his  own  premises,  if  ex- 
posed to  the  same  hazard  from  fire  as  dry  grass  upon  the  side 
of  the  railway. 

In  that  case,  as  in  this,  it  was  contended  that  it  was  negli- 
gence per  se  to  permit  dry  weeds  and  grass  to  accumulate  on 
the  right  of  way  of  a  railway  company;  that  its  presence 
there  created  a  legal  presumption  of  negligence.  But  it  was 
held  to  be  error  to  so  instruct  the  jury,  and  the  judgment  was 
reversed  for  that  error.  That  such  an  accumulation  may  be 
evidence  from  which  negligence  may  be  inferred,  is  certainly 
true,  under  some  circumstances;  but  we  are  aware  of  no  legal 
principle  which  has  declared  it,  of  itself,  to  be  negligence. 
The  statute  has  not  required  such  bodies  to  remove  such  a 
growth,  nor  has  any  decision  held  it  to  be  a  legal  duty.  Such 
bodiesi  like  individuals,  are  bound  to  use  reasonable  preoau- 
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tionB  to  prevent  the  escape  of.  fire  from  their  engines  and 
premises;  and  so  are  individuals;  and  the  one  is  under  no 
greater  obligation  than  the  other;  both  are  under  the  same 
obligation,  resulting  alone  from  the  rules  of  the  common  law, 
and  in  each  case  the  question  of  negligence  must  depend  upon 
the  circumstances  which  surround  it. 

In  this  class  of  cases  both  parties  are  required  to  use  care 
and  diligence  to  avoid  the  loss;  and  it  should  appear  that  a 
plaintiff,  suing  for  a  loss  from  the  escape  of  fire  from  the  en- 
gine or  railway  grounds,  has  not  contributed  to  the  injury  by 
equal  neglect  of  duty.  If  he  has  permitted  his  lands  adjoin- 
ing the  right  of  way  of  the  road  to  become  foul  and  highly 
calculated  to  ignite,  this  would  be  evidence  from  which  a  jury 
would  be  warranted  in  the  inference  that  he  had  been  guilty 
of  negligence  contributing  to  the  injury.  We  are  at  a  loss  to 
perceive  why  a  railroad  company  should  be  required,  in  the 
absence  of  statutory  requirement,  to  mow  their  right  of  way, 
and  the  adjoining  land-owner  be  permitted  to  let  his  lands  be- 
come foul  and  liable  to  ignite;  on  the  contrary,  both  should  be 
required  to  use  all  reasonable  efforts  to  prevent  the  escape  and 
spread  of  fire.  Where  the  corporation  has  adopted,  and  have  in 
use  and  in  proper  repair,  the  best  known  mechanical  appli- 
ances to  prevent  the  escape  of  fire,  and  a  land-owner  is  equally 
negligent  in  permitting  grass  and  weeds  to  accumulate  on  his 
adjoining  land,  as  the  company  upon  their  right  of  way,  no 
reason  is  perceived  why  it  should  not  be  held  that  the  land- 
owner has  contributed  to  the  loss. 

If  adjoining  land-owners  were  to  permit  such  combustible 
materials  to  accumulate,  and  fire  was  accidentally  or  unavoid- 
ably to  get  into  the  field  of  one,  and  thence  communicate  to 
the  other,  would  any  one  say  that  they  had  not  contributed 
equally  to  the  loss?  It  would  not  be  contended  that  one  was 
any  more  bound  to  remove  the  dry  grass  and  weeds  from  his 
field  than  the  other.  And  in  such  a  case  each  takes  the  hazard 
of  accidents.  Nor  are  we  able  to  perceive  the  difference  in 
that  and  the  case  at  bar.  Having  provided  the  best  known 
contrivances,  and  having  employed  them,  and  kept  them  in 
good  order,  the  escape  of  fire  is  accidental,  and  where  both 
parties  have  permitted  their  adjoining  lands  to  accumulate 
combustible  material,  and  fire  escapes,  whether  on  the  right  of 
way  or  from  the  field  of  the  owner,  we  cannot  see  that  the  com- 
pany should  be  held  liable  for  negligence. 

In  this  case  the  railroad  employed  the  best  known  ma- 
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chinery  to  prevent  the  escape  of  fire,  and  the  evidence  ehowB 
Hhat  it  was  in  good  order  at  the  time.  It  also  appears  that 
there  was  combustible  material  on  the  land  of  appellee,  ad- 
joining the  right  of  way  of  appellants.  And  as  each  party 
was  under  obligation  to  use  all  reasonable  precautions  to  pre- 
vent the  injury,  we  do  not  see  that  the  negligence  of  appel- 
lants was  so  much  greater  than  that  of  appellee  as  to  render 
them  liable.  Had  appellee  taken  reasonable  precautions  to 
guard  against  the  injury,  and  the  company  had  omitted  any 
duty,  such  as  neglecting  to  use  spark-arresters,  or  those  em- 
ployed had  been  in  bad  condition,  then  the  case  would  have 
been  different;  but  in  this  case,  we  think  the  evidence  fails  to 
disclose  a  right  of  recovery  by  appellee,  and  the  judgment  of 
the  court  below  must  be  reversed. 
Judgment  reversed. 

Breese,  C.  J.  I  delivered  a  dissenting  opinion,  holding  that  there  is  hat 
■light,  if  any,  analogy  between  a  railroad  company  and  individnals  in  the 
pursuit  of  their  ordinary  vocations,  and  that  a  much  higher  degree  of  care 
and  diligence  ia,  and  should  be,  required  of  the  former  than  of  tlie  latter; 
and  further  holding  that  a  railroad  company  should  be  required  to  keep  its 
roadway  free  and  clear  of  combustible  matter,  and  that  it  is  negligence  per  se 
to  permit  such  com]>ustible  matter  to  remain,  subject  to  be  fired  by  any  pass- 
ing engine.  He  thus  concludes:  "I  hold  that  railway  companies  shall  not 
only  use  the  most  approved  spark-arresters,  and  other  proper  mechanical 
contrivances,  but,  in  addition,  shall  keep  their  roadway  free  of  combustible 
matter,  and  do  everything  else  which  ordinary  human  ingenuity  can  suggest 
for  the  safety  of  the  property  of  the  citizen.  Whilst  they  leave  undone  any- 
thing they  might  reasonably  do  to  prevent  accidents  and  losses,  they  should 
be  held  responsible  for  all  damages  resulting  therefrom."  The  doctrine  of 
the  prevailing  opinion,  that  a  railroad  company  is  held  to  no  higher  duty  to 
keep  its  riglit  of  way  free  from  grass  or  weeds  than  are  the  adjoining  land- 
owners and  proprietors  to  keep  the  adjoining  lands  free  from  grass  or  weeds, 
is,  however,  followed  in  Illinoia  CctU,  Ji,  B.  Co,  v.  Fratier,  47  111.  605,  citing 
the  principal  case.  If,  therefore,  a  railroad  company  has  in  use  and  repair 
the  best  known  mechanical  appliances  to  prevent  the  escape  of  fire,  and  a 
land -owner  is  equally  negligent  in  permitting  dry  grass  and  weeds  to  accumu- 
late oil  his  adjoining  laud  as  the  company  is  upon  its  roadway,  there  can  be 
no  recovery  by  the  land-owner  for  damage  caused  in  consequence  of  the  com- 
munication of  fire  from  the  grass  and  weeds  on  the  company's  land  to  the 
grass  and  weeds  on  his  own  land:  IllmoU  Cent  R,  R.  Co,  v.  Fnaier,  64  HL 
28;  lUinoLi  Cent.  R.  R.  Co.  v.  Nunn,  61  Id.  78;  Chicago  etc  R,  R.  Co.  v.  Simon- 
eon,  54  Id.  504,  all  of  which  cite  the  principal  case.  And  the  same  doctrine  is 
reaffirmed  in  the  more  recent  case  of  Cidcago  tic,  R,  R»  Co,  v,  Pennell,  94  Id. 
448;  see  also  Murphy  v.  Chicago  etc.  R.  R.  Co.,  45  Wis.  222;  S.  C,  30  Am: 
Rep.  721.  So  the  doctrine  that  it  is  not  negligence  per  eeina,  railroad  com- 
pany to  allow  grass  and  weeds  to  grow  and  accumulate  upon  its  right  of  way, 
in  the  absence  of  a  statute  forbidding  it,  is  affirmed  in  Texas  etc,  R.  R.  Co.  v. 
Medmis,  64  Tex.  92;  nor  is  the  fact  that  sparks  are  permitted  to  escape  fron 
a  moving  engine  negligence  per  se:  Id.     And  according  to  some  recent  decai- 
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ions,  the  mere  fact  that,  after  the  passage  of  a  train,  dry  grass  and  other  com- 
bastible  matter  were  discovered  burning  along  the  line  of  a  railroad,  la  not  of 
itself  evidence  of  negligence  on  the  part  of  the  railroad  company:  Ncrftadnger 
V.  Roth,  93  Pa.  St.  449;  Jennings  v.  Pennsylvania  B.  R.  Co.,  93  Id.  337.  But 
it  is  held  in  Missouri  that  proof  of  the  sole  fact  of  fire  escaping  from  a  passing 
engine  and  burning  the  property  of  another  makes  a  prima  fade  case  of 
negligence  against  the  company  which  provides  and  operates  the  engine: 
Wise  V.  JopUn  R.  R.  Co,,  85  Mo.  179;  Redmond  v.  Railroad  Co.,  76  Id.  550; 
Palmer  Y,  Railroad  Co.,  76  Id.  217;  but  this  prima /ode  case  of  negligence 
may  be  rebutted  by  evidence  that  the  engine  from  which  the  fire  escaped 
was  properly  constructed  and  equipped,  and  that  it  was  operated  carefully 
ajid  skillfully  by  competent  employees:  Wise  v.  Joplin  R.  R.  Co.,  85  Mo.  178, 
187.  Proof  that  the  fire  originated  near  the  railroad  track,  and  shortly  after 
the  passing  of  a  train,  and  that  recently  the  same  engine  had  been  seen  to 
drop  glowing  cinders  and  to  start  other  fires,  was  held  sufficient  to  warrant 
a  finding  of  negligence  on  the  part  of  the  company,  in  Oreen  Bridge  R.  R.  Co. 
v.  Bnnhnan,  64  Md.  52;  S.  C,  54  Am.  Rep.  755. 

The  presence  of  dry  grass  and  other  combustible  matter  upon  the  way  of  a 
railroad,  and  permitted  by  the  company  to  remain  there  without  cause,  is  a 
fact  from  which  the  jury  may  find  negligence  against  the  company,  although 
it  is  not  negligence  per  se:  Kellogg  v.  Chicago  etc.  R.  R.  Co.,  26  Wis.  223,  229, 
citing  the  principal  case;  Flynn  v.  Railroad  Co.,  40CaL  14;  Clarke  v.  Railroad 
Co.,  33  Minn.  359.  And  according  to  the  weight  of  authority,  it  is  no  de- 
fense, in  an  action  against  a  railroad  company  for  negligently  allowing  fire  to 
escape  from  its  engine  and  destroy  the  plaintiff's  property,  that  the  plaintiff 
allowed  grass  and  stubble  to  remain  on  his  field  adjoining  the  railroad  track. 
The  mere  fact  that  the  plaintiff  had  rubbish  on  his  own  land  is  not  such  con- 
tributory negligence  as  would  defeat  his  action:  Fitch  v.  Pacijic  R,  R.  Co.,  45 
Mo.  322;  Lester  v.  Railway  Co.,  60  Id.  265;  Palton  v.  St.  Louis  etc.  R'y  Co.,  87 
Id.  117;  S.  C,  56  Am.  Rep.  446;  Salmx>n  v.  Railroad  Co.,  38  N.  J.  L.  5;  S.  C, 
39  Id.  299;  20  Am.  Rep.  356;  PhUadelpliia  etc.  R.  R.  Co.  v.  Sdiuliz,  93  Pa.  St. 
341;  PitUbwrgh  etc.  R.  R.  Co,  v.  Hixon,  79  Ind.  Ill;  Louisville  etc.  R.  R.  Co.  v. 
Ridiardson,  66  Id.  43;  S.  C,  32  Am.  Rep.  94;  Pittsburgh  etc  R.  R.  Co.  v.  Jones, 
86  Ind.  496;  S.  C,  44  Am.  Rep.  334;  KaJbfleisch  v.  Railroad  Co.,  102  N.  Y. 
520;  8.  C,  55  Am.  Rep.  832;  Richmond  etc.  R,  R,  Co.  v.  Medley,  75  Va.  499; 
S.  C,  40  Am.  Rep.  734;  Snyder  y,  RaUroadCo.,  11  W.  Va.  14;  VoMglian  v.  Tag 
Vale  R'y  Co.,  3  Hurl.  &  N.  743;  S.  C,  5  Id.  679;  Smith  v.  Railway  Co.,  L.  R. 
5  C.  P.  98;  S.  C,  6  Id.  14;  but  compare  Murphy  v.  Chicago  etc.  R.  R.  Co.,  45 
Wis.  222;  S.  C,  30  Am.  Rep.  721. 

Explanation  and  Application  of  Maum,  Sie  utere  tuo  ut  alienum  non  Icedas: 
Radclif  V.  Mcufor  etc.,  53  Am.  Dec.  357;  Stinson  v.  Railroad  Co.,  88  Id.  332. 

LiABiLiTT  OF  Railroad  Company  for  Fires:  Sheldon  v.  Railroad  Co.,  67 
Am.  Dec.  155,  and  note. 

Rule  as  to  Burden  of  Proof,  where  injury  results  from  fires  caused  by 
sparks  escaping  from  locomotive-engine:  Bass  v.  Railroad  Co.,  81  Am.  Dec. 
254,  and  note  259. 

The  principal  case  is  cited  and  approved  to  the  first  two  points  stated 
in  the  syllabus,  in  Illinois  Central  R,  R.  Co.  v.  Frazier,  47  111.  505;  it  is  cited 
to  the  third  point  stated  in  the  syllabus,  in  Chicago  etc.  R.  R.  Co.  v.  Simxmson, 
54  Id.  506;  IlUnou  Central  R.  R.  Co.  v.  Fraxier,  supra;  and  to  the  point  that 
the  question  of  negligence,  by  reason  of  leaving  dry  grass  and  combustible 
material  upon  the  right  of  way  of  a  railroad  company,  is  one  of  fact,  properly 
left  to  the  jury,  in  Illinois  Central  R.  R.  Co.  v.  I^unn,  51  111.  82. 
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Pbomisx  bt  Bank  to  Pat  Check  Drawk  bt  Pntsoir  ior  Pubchask  or 
Caboo  of  Corn  commimicated  to  the  seller  by  the  parchaaer  and  by 
the  bank,  and  relied  upon  by  the  seller  in  taking  the  purchaaer's  check, 
snfficienUy  identifies  the  check,  and  will  support  an  action  for  the  breadi 
of  a  promise  to  accept. 

Bakk  18  NOT  Liable  on  Promisb  to  Pat  Check,  unless  the  promise  comes 
to  the  knowledge  of  the  payee,  and  he  takes  the  check  upon  the  faith 
thereof. 

Pboiiibb  to  Aoospt  Non-szistino  Bill  or  Check  to  Constitute  Ac- 
CBFTANCE  need  not  describe  it  by  its  date  and  amount  and  the  name  of 
the  drawee,  as  that  would  be  generally  impossible;  but  merely  in  sadi 
a  mode  that  there  could  be  no  possible  doubt  as  to  the  application  of  the 
promise  to  the  bill  to  be  drawn;  and  a  description  of  sufficient  certainty 
could  thus  be  made  to  apply  to  a  series  of  bills  as  well  as  to  one  bill, 
9emble, 

ReOOYERT  ICAT  BE  HaD  IN  ACTION    FOITNDSD    UPON    BREACH  OF    PROMISE 

TO  Accept,  though  it  cannot  be  had  upon  the  bill  as  an  accepted  bill  for 
lack  of  certainty  in  the  promise;  and  the  rights  of  the  parties  are  equally 
secure  and  attainable  in  the  former  action. 
Rebcedt  AT  Law  bt  Action  for  Breach  of  Proicise  to  Accept  Bill  is 
so  complete  that  a  bill  in  equity  will  not  lie  to  enforce  this  liability;  but 
in  this  case,  as  no  objection  was  taken  to  the  jurisdiction  in  chancery, 
either  in  the  court  below  or  on  appeal,  and  as  the  case  was  not  one  in 
which  a  court  of  chancery  for  its  own  protection  need  refuse  to  exerdse 
jurisdiction,  it  was  considered  upon  its  merits,  and  the  decree  of  the 
lower  court  diflmiawing  the  bill  for  want  of  equity  was  reversed,  and  the 
cause  remanded. 

Bill  in  equity  to  compel  the  appellee  to  pay  certain  cbeckB 
drawn  upon  it  by  one  Allen,  which  the  appellee,  it  was  alleged, 
had  promised  the  appellant  it  would  pay,  and  which  the  lat- 
ter took  upon  the  faith  of  that  promise  for  a  cargo  of  com 
sold  to  Allen.  The  bill  was  dismissed  in  the  court  below  for 
want  of  equity. 

Miller,  Van  Arman^  and  Lems^  and  WWiami  a^nd  Thompwn^ 
for  the  appellant. 

Beckwiih,  Ayevy  and  Kales,  for  the  appellee. 

By  Court,  Lawrence,  J.  This  case  arises  upon  the  same 
state  of  facts  set  forth  in  First  National  Bank  v.  Pettit  and 
Smith,  41  111.  492,  with  one  material  and  controlling  differ- 
ence. In  this  case,  it  appears  that  the  promise  of  the  bank 
to  pay  the  check  drawn  by  Allen  in  purchase  of  the  cargo  of 
corn  was  communicated  to  appellant  both  by  Allen  himself 
and  by  Hutchinson,  one  of  the  bank  directors;  and  appel- 
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lant's  then  partner,  who  sold  the  corn,  testifies  he  knew  AUen 
was  not  pecuniarily  responsible,  and  that  he  took  the  check 
solely  on  the  credit  given  by  the  promise  of  the  bank  to  pay. 
This  fact  did  not  appear  in  the  Pettit  and  Smith  case,  and  we 
presume  did  not  exist.  The  question  now  is,  whether,  on  this 
new  state  of  facts,  the  bank  must  respond  upon  its  f)romibe. 

If  the  appellant  had  sold  his  com  as  Pettit  did,  merely 
on  Allen's  credit,  and  without  any  knowledge  that  the  bank 
had  undertaken  to  pay  his  checks,  there  would  be  no  ground 
for  holding  it  liable  on  its  promise,  and  no  reason  why  it 
should  not  be  permitted  to  apply  all  the  money  coming  into 
its  hands  in  payment  of  the  debt  due  to  itself,  rather  than  to 
the  payment  of  that  due  appellant.  A  promise  to  Allen  to 
pay  his  checks,  if  it  had  not  come  to  the  knowledge  of  appel- 
lant, and  been  the  basis  of  the  sale  made  by  him  to  Allen, 
would  have  created  no  privity  between  him  and  the  bank, 
and  as  the  promise  would  have  been  without  benefit  to  the 
bank,  and  without  injury  to  the  appellant,  if  unaware  it  had 
been  made,  it  would  have  been  absolutely  without  considera- 
tion as  between  these  parties,  and  therefore  not  binding.  All 
the  cases  agree  in  holding  that  in  order  to  make  a  promise 
of  this  character  binding  in  favor  of  a  person  who  has  re- 
ceived a  bill,  the  bill  must  have  been  taken  on  the  faith  of  the 
promise.  But  where  it  has  been  so  taken,  it  is  now  the  settled 
American  law  that  the  promisor  must  make  his  promise  good. 

The  rule  was  originally  laid  down  in  the  same  way  in  Eng- 
land, in  the  case  of  Phillips  v.  Van  Mierop,  3  Burr.  1663,  which 
was  twice  argued  and  very  fully  considered  by  Lord  Mans- 
field and  the  other  judges  of  the  king's  bench.  It  was  sub- 
sequently shaken  by  Lord  Kenyon,  in  Johnson  v.  CollinSf  1 
East,  98,  and  has  since  been  fully  overruled  by  the  court  of 
exchequer,  in  Bank  of  Ireland  v.  Archer,  11  Mees.  &  W.  385. 
It  is  held  in  the  last  case,  and  now  seems  to  be  the  settled  law 
of  that  country,  that  a  promise  to  accept  a  non-existing  bill 
is  not  binding  as  an  acceptance,  even  where  the  bill  is  dis- 
counted for  the  drawer  upon  the  faith  of  such  promise.  The 
court,  however,  express  no  opinion  as  to  whether  an  action 
would  lie  for  a  breach  of  the  promise  to  accept,  although  they 
refer  to  Beawes's  Lex  Mercatoria,  page  466,  as  laying  down  the 
rule  that  a  promise  to  accept  is  a  contract  for  the  breach  of 
which  an  action  will  lie,  but  is  not  an  actual  acceptance. 

In  this  country,  the  leading  case  is  Coolidge  v.  Payson^  2 
Wheat.  66,  in  which  Chief  Justice  Marshall,  after  reviewing 
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the  English  cases  up  to  that  date,  lays  down  the  rale,  ''  that 
a  letter  written  within  a  reasonable  time  before  or  after  the 
date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be 
mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  per- 
son who  afterwards  takes  the  bill  on  the  credit  of  the  letter, 
a  virtual  acceptance,  binding  the  person  who  makes  the  prom- 
ise." This  rule  has  been  constantly  followed  by  the  courts 
of  this  country,  the  only  point  of  dispute  being  as  to  the  de- 
gree of  accuracy  mih  which  the  promise  to  accept  must  de- 
scribe the  non-existing  bill,  and  it  is  objected  in  the  present 
case  by  counsel  for  appellee  that  the  promise  to  pay  by  the 
bank  did  not  sufficiently  identify  the  checks  to  which  the 
promise  was  to  be  applied;  and  the  case  of  Boyce  v.  Edwards^ 
4  Pet.  122,  is  cited  as  an  authority  in  point.  The  authority 
of  that  case  is  certainly  to  the  effect  that  the  promise  of  the 
bank  cannot  be  treated  as  a  technical  acceptance,  for  want  of 
identification  of  the  checks.  We  may  be  permitted  to  say, 
however,  that  the  difference  between  a  promise  to  accept  a 
particular  bill  or  check  to  be  thereafter  drawn,  and  a  promise 
to  accept  all  checks  which  a  person  might  draw  for  a  specific 
purpose,  is  so  extremely  technical  and  refined  that  we  should 
be  inclined,  where  the  plaintiff  had  received  the  check  or  bill 
upon  the  faith  of  the  promise,  and  had  sued  on  the  promise 
as  an  acceptance,  to  hold  with  the  supreme  court  of  Michigan, 
in  Bissell  v.  Lewis^  4  Mich.  450,  that  it  was  a  distinction  with- 
out a  difference.  It  seems  to  us  a  fair  construction  of  the 
language  of  Chief  Justice  Marshall  would  require,  not  that 
the  promise  should  describe  the  bill  to  be  drawn  and  ac- 
cepted by  its  date  and  amount,  and  the  name  of  the  drawee^ 
as  that  would  be  generally  impossible,  but  merely  in  such  a 
mode  that  there  could  be  no  possible  doubt  as  to  the  applica- 
tion of  the  promise  to  the  bill  to  be  drawn.  A  description  of 
sufficient  certainty  could  thus  be  made  to  apply  to  a  series  of 
bills  as  well  as  to  one  bill.  In  the  present  case,  for  example, 
there  can  be  no  difficulty  in  applying  the  promise  of  the  bank 
to  the  check  under  consideration.  Indeed,  in  this  very  case 
of  Boyce  v.  EdwardSy  supray  the  court,  while  giving  so  tech- 
nical a  construction  to  the  language  of  Chief  Justice  Marshall, 
say  the  reason  of  the  rule  is,  "that  the  party  who  takes  the 
bill  upon  the  credit  of  such  authority  may  not  be  mistaken  in 
its  application."  If  that  be  the  reason  of  the  rule,  it  would 
seem  that  any  description  should  be  held  sufficiently  certain 
which  would  leave  no  doubt  that  a  particular  bill,  or  series  of 
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bills,  was  intended  by  the  promise,  and  had  been  negotiated 
upon  its  faith. 

The  question,  however,  whether  the  promise  in  this  case 
can  be  considered  a  technical  acceptance,  we  do  not  propose  to 
decide,  and  it  is  indeed  of  no  practical  importance,  for  in  this 
same  case  of  Boyce  v.  Edwards,  supray  on  which  counsel  for 
appellant  rely  as  showing  the  promise  not  to  be  an  actual  ac- 
ceptance, it  is  held  that,  though  a  recovery  cannot  be  had 
upon  the  bill  as  an  accepted  bill,  it  may  be  had  in  an  action 
founded  upon  a  breach  of  the  promise  to  accept.  In  an  action 
of  the  latter  character,  the  court  say:  "The  evidence  may  be  of 
a  more  general  character,  and  the  authority  to  draw  may  be 
collected  from  circumstances,  and  extended  to  all  bills  coming 
fairly  within  the  scope  of  the  promise."  The  court  further 
say:  "As  respects  the  rights  and  the  remedy  of  the  immediate 
parties  to  the  promise  to  accept,  and  all  others  who  may  take 
bills  upon  the  credit  of  such  promise,  they  are  equally  secure 
and  equally  attainable  by  an  action  for  the  breach  of  the 
promise  to  accept,  as  they  could  be  by  an  action  on  the  bill 
itself."  That  a  recovery  may  be  had  in  an  action  of  the  char- 
acter above  indicated,  is  also  held  in  Cassell  v.  Dows,  1  Blatchf. 
335;  Russell  v.  Wiggins,  2  Story,  213;  Lonsdale  v.  Lafayette 
Bank,  18  Ohio,  126;  Bissell  v.  Lewis,  4  Mich.  450.  See  also 
Stone  V.  Logan,  9  Mass.  55;  Carnegie  v.  Morrison^  2  Met.  406; 
Goodrich  v.  Gordon,  15  Johns.  6;  Schimmelpennich  v.  Bayard,  1 
Pet.  264. 

That  the  promise  of  the  bank  in  this  case  so  far  identified 
the  checks  to  which  it  was  to  be  applied  as  to  enable  the  ap- 
pellant to  maintain  an  action  for  its  breach,  is  settled  by  the 
foregoing  authorities,  and  by  others  which  might  be  cited. 

It  is  also  objected  by  counsel  for  appellee  that  this  promise 
should  have  been  in  writing.  It  is  the  settled  law,  and  has 
been  twice  decided  by  this  court,  that  a  parol  promise  to  accept 
an  existing  bill  is  valid:  Jones  v.  Council  Bluffs  Bank,  34  111. 
319;  Mason  v.  Dousay,  35  Id.  424.  If  a  verbal  promise  to 
accept  an  existing  though  non-present  check  is  binding,  we 
are  wholly  unable  to  discover  any  reason  why  it  should  not 
be  equally  so  as  to  a  non-existing  bill,  under  the  authority  of 
the  American  cases,  in  none  of  which  is  any  distinction  made 
between  parol  and  written  promises  of  this  character,  except 
where  a  written  promise  is  expressly  required  by  statute.  A 
parol  promise  to  accept  or  pay  a  non-existing  bill  is  no  more 
within  our  statute  of  frauds  than  would  be  a  similar  promise 
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to  pay  an  existing  bill,  and  clearly  neither  is  within  the 
statute,  for  such  a  promise,  as  stated  by  Mr.  Justice  Story  ia 
TovmsUy  y.  Sumrally  2  Pet.  182,  "  is  an  original  promise  to  the 
purchaser,  not  merely  a  promise  for  the  debt  of  another."* 
Such  a  promise  gains  no  additional  validity  or  obligation  Irom 
being  in  writing.  It  is  merely  susceptible  of  clearer  proot 
If  in  writing,  it  is  binding  as  to  non-existing  bills  only  where 
the  bill  is  received  upon  its  faith,  and  when  this  takes  place  it 
has  neither  less  legal  nor  moral  obligation  because  made  in 
parol.  The  very  question  arose  in  the  case  just  cited  from  2 
Peters,  and  the  first  point  made  in  that  case  by  counsel  for  the 
plaintifif  in  error  was,  *'  that  a  parol  promise  to  accept  a  non- 
existing  bill  does  not  constitute  a  contract  for  the  breach  of 
which  an  action  may  be  maintained."  The  court,  however, 
held  the  parol  promise  to  be  valid. 

This  is  a  proceeding  in  chancery,  and  the  remedy  at  law  ie 
so  complete  that  we  see  no  ground  why  an  objection  to  the 
jurisdiction,  if  taken  in  the  court  below,  would  not  have  been 
sustained.  But  none  was  taken  by  the  pleadings,  and  none 
has  been  raised  here  in  the  argument.  The  case  has  been 
argued  upon  its  merits,  and  we  presume  it  is  the  wish  of  the 
parties  to  have  it  decided  upon  that  ground,  and  an  end  put 
to  the  litigation.  As  no  objection  has  been  raised  to  the  juris- 
diction, and  as  the  case  is  not  one  in  which  a  court  of  chancery, 
for  its  own  protection,  need  refuse  to  exercise  jurisdiction,  we 
reverse  the  decree  of  the  superior  court  dismissing  the  biil 
for  want  of  equity,  and  remand  the  cause. 

Decree  reversed. 


Synopsis  or  First  National  Bank  v.  Pbttit  and  Sioth,  41  Iix.  492.  — 
This  was  ui  action  of  assumptU  by  PetUt  and  Smith  against  the  Fiiat  Na- 
tional Bank  of  Chicago,  to  recover  the  amount  of  a  check  drawn  upon  the 
bank  in  favor  of  the  plaintifb  by  Allen,  and,  like  the  principal  case,  was 
based  upon  the  promise  of  the  bank  to  pay  that,  or  rather  similar  cheeky 
but  differed  from  it  in  the  lack  of  privity  between  the  payees  and  the  bank; 
that  is,  it  did  not  appear  that  they  were  informed  by  the.  bank  of  its  promise 
to  pay  the  check,  or  knew  of  it,  or  that  they  took  tiie  check  upon  the  faitk 
of  that  promise.  The  arrangement  of  Allen  with  the  bank  was  the  same  as 
that  involved  in  the  principal  case;  that  is,  on  the  14th  of  Jane,  1865,  the 
bank  agreed  with  Allen  to  pay  his  checks  to  the  valne  of  a  cargo  of  con^ 
which  he  was  about  to  purchase,  and  which  was  to  amount  to  between  eight 
thousand  and  nine  thousand  dollars  in  value.  And  Allen  was  to  buy  the 
com  as  a  broker  upon  the  order  of  Charles  J.  Mann,  of  BufiEalo,  upon  wfaoas 
he  was  to  draw  his  draft  in  favor  of  the  bank  for  the  amount  of  its  advance^ 
and  the  bank  was  to  receive  and  hold  the  bill  of  lading  as  security  for  the 
payment  thereof.    At  the  close  of  hanking  hours  on  the  16th  of  June,  ISK^ 
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And  when  Pettit  and  Smith  presented  their  check  for  payment,  the  bank 
had  paid  Allen's  checks  to  an  amonnt  exceeding  ten  thousand  dollars.  The 
check  was  drawn  by  Allen  in  favor  of  Pettit  and  Smith  for  the  amount  of 
$998.86,  and  was  given  for  com  bought  of  them  toward  the  cargo.  The 
bank  refused  payment,  and  this  suit  was  then  commenced.  It  also  appeared 
that  among  the  checks  drawn  by  Allen,  and  paid  by  the  bank,  was  one  in 
favor  of  Adams  &  Co.  for  $5,936.74,  dated  the  13th  of  June,  which  was  not 
given  for  com,  but  was  not  presented  until  the  14th  of  June,  after  Allen  had 
made  his  arrangement  with  the  bank.  Judgment  was  rendered  in  favor  of 
the  plaintifiGs,  and  the  defendants  appealed.  In  delivering  the  opinion  of  the 
court,  Lawrence,  J.,  said:  ''It  is  said  the  bank  had  not  the  right  to  pay  tho 
check  of  Adams  &  Co.,  from  the  payment  of  which  the  deficit  arose.  But 
-the  fallacy  of  the  argument  consists  in  the  assumption  that  this  arrangement 
was  effected  with  the  bank  by  AUen  as  agent  merely  of  Mann,  and  upon  the 
credit  of  the  latter;  and  that  the  case  is  to  be  treated  as  if  Mann  had  made 
a  special  deposit,  through  tho  agency  of  Alien,  to  his  own  credit,  to  be 
checked  out  for  the  purchase  of  com,  and  for  that  only.  But  in  fact,  there 
was  no  privity  whatever  between  the  bank  and  Mann.  The  money  was  not 
advanced  upon  his  credit,  as  suggested  by  appellees'  counsel,  but  on  the 
credit  of  the  com  itself,  for  which  the  bank  was  to  hold  the  bill  of  lading. 
Mann  stood  to  them  as  a  mere  name,  upon  which  a  draft  was  to  be  drawn, 
and  when  it  should  be  paid,  the  bank  would  surrender  the  corn.  Any  other 
grain  dealer  in  Buffalo  would,  no  doubt,  have  answered  the  purpose  of  the 
bank  quite  as  well.  The  credit  established  by  Alien  with  the  bank  was 
merely  a  personal  credit  to  the  benefit  of  his  general  account  as  a  depositor; 
and  although  the  bank  might  not  have  been  obliged  to  pay  any  check  that 
was  not  drawn  toward  the  purchase  of  the  cargo  of  com,  it  clearly  had  the 
right  to  pay  any  of  Allen's  checks  drawn  by  him  in  good  faith,  and  not  with 
a  view  of  defrauding  others.  And  that  there  was  any  intent  to  defraud  any- 
body, either  on  the  part  of  Allen  or  the  bank,  is  not  pretended.  If  other 
persons  thought  proper  to  sell  him  com  and  take  payment  in  his  checks, 
they  did  it  on  his  credit  merely,  and  not  upon  any  promise  by  the  bank  to 
pay  his  checks.  It  is  not  claimed  that  any  communication  took  place 
between  the  appellees  and  the  bank  until  they  presented  their  check  for 
payment,  and  Allen's  credit  was  already  overdrawn.     It  is  not  pretended 

that  the  bank  had  ever  promised  them  to  pay  Allen's  checks The 

caae  is  simply  this:  Allen  gets  a  credit  with  the  bank,  upon  a  promise  to  de- 
liver to  it  a  cargo  of  com  that  he  proposes  to  buy,  of  nine  thousand  dollars. 
The  bank  pays  his  checks  until  his  account,  including  this  credit,  is  over- 
drawn, and  refuses  to  pay  further.  We  cannot  see  why  it  should.  It  re- 
ceives the  bill  of  lading  for  the  com  according  to  agreement,  and  a  draft 
drawn  against  it,  and  from  the  proceeds  reimburses  ifcs  advances.  We  do 
not  see  why  it  should  not  be  permitted  to  do  so,  or  upon  what  principle  it 
should  be  required  first  to  pay  a  debt  due  from  AUen  to  persons  with  whom 
it  has  had  no  transactions,  and  who,  if  losers,  are  so  by  no  fault  of  the  bank. 
The  debt  due  from  Allen  to  it  is  as  meritorious  as  that  due  the  appellees, 
and  there  is  no  reason  why  the  bank  sliould  be  required  to  surrender  its 
securities  or  their  proceeds.  The  judgment  must  be  reversed,  and  the  cause 
remanded." 

Pbomiss  to  Accept  Noi«-existknt  Bill  of  Exchange,  when  Equiva- 
lent TO  AocETTANCE:  See  Siernan,  Bakery  <k  Co.  v.  Harrison,  82  Am.  Deo. 
491,  and  cases  cited  in  the  note  492,  493;  Kennedy  v.  Oeddea,  33  Id.  289;  Van 
Pkul  V.  Shan,  38  Id.  207;  Davidson  v.  Keyes,  38  Id.  209. 
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Hapgood  v.  Cornwell. 

[48  Illinois,  64.] 

PiBM  Creditobs  ilavb  No  Superior  Equity  to  That  of  Iitdividual 
CBEDiTOBa  for  payment  from  the  partnership  assets.  Members  of  the 
partnership  have  a  superior  lien  on  the  partnership  property  for  the  pay- 
ment of  the  firm  debts,  and  the  law  allows  the  creditors  to  avail  them- 
selves of  this  lien,  to  the  exclusion  of  indi\ddual  creditors,  where  it  bjw 
not  been  surrendered  by  the  partners;  but  it  is  the  eqnitable  lien  of  the 
partners  that  is  worked  out  for  the  benefit  of  creditors,  and  not  a  lien 
inhering  in  the  creditors  themselves. 

All  Members  of  Firm  mat  Agree  to  Appropriation  of  Firm  Pbopkbtt 
in  payment  of  an  individual  debt  of  one  of  the  partners,  and  his  credi- 
tor takes  the  property  discharged  of  any  claim  or  equity  of  the  partner- 
ship creditors,  since  the  members  of  the  firm  have  expressly  parted  with 
their  lien,  and  the  firm  creditors  have  none  except  throu;ch  the  partners. 

Partner  Purchasing  Entire  Interest  of  Copartners  mat  Use  Firm 
pROPEBTT  in  payment  of  his  individual  debt,  and  his  creditor  wiU  take 
it  discharged  of  any  claim  or  equity  of  the  firm  creditors.  Nor  will  it 
invalidate  the  transaction  that  the  purchase  is  made  with  the  ezpreos 
intention  of  turning  over  the  goods  to  the  creditor  of  the  purchasing 
partner. 

l2a)iviDUAL  Creditor  is  Guilty  of  No  Fraud  in  Reque^tinq  his  Debtor 
to  procure  the  consent  of  his  copartners,  either  by  purchase  or  other- 
wise, to  a  surrender  of  partnership  property  in  payment  of  the  indi- 
vidual debt. 

Individual  Creditor  Who  Takes  Firm  Property  in  Payment  of  Debt 
and  for  an  additional  valuable  consideration  paid,  after  his  debtor  has 
purchased  the  interest  of  his  copartners,  and  without  notice  of  an  agree- 
ment by  the  purchasing  partner  with  his  copartners  to  pay  firm  debts,  is 
a  purchaser  for  a  valuable  consideration  without  notice,  and  cannot  be 
required  to  surrender  the  goods  to  the  firm  creditors  or  to  aoooont  for 
their  proceeds. 

Bill  in  equity.    The  opinion  states  the  case. 

Oeorge  Paysouy  for  the  appellants. 
Janes  and  Gardner,  for  the  appellees. 

By  Court,  Lawrence,  J.  Amory  Bigelow,  Gilbert  P.  Bige- 
low,  and  David  Burr  were  partners  in  business  in  Chicago. 
Hapgood,  the  appellant,  as  trustee  for  Atnory  Bigelow's  wife, 
had  loaned  to  him  a  considerable  sum  of  money,  which  had 
come  to  her  from  her  grandfather.  Fearing  that  the  money 
was  in  peril,  he  urged  Bigelow  to  secure  it,  and  suggested  to 
him  to  buy  out  his  partners,  and  turn  over  to  him  the  stock. 
Bigelow  did  this,  whereupon  the  appellees,  who  were  creditors 
of  the  firm,  and  had  obtained  a  judgment,  brought  a  bill  in 
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chancery  against  Hapgood  and  the  members  of  the  firm,  and 
the  court  decreed  the  payment  of  their  judgment  by  Hapgood. 
From  this  decree  he  appealed. 

The  first  question  in  this  case  is,  Was  Hapgood  practicing 
a  fraud  or  a  wrong  upon  the  creditors  of  the  firm  by  suggest- 
ing that  Amory  Bigelow  should  buy  the  interest  of  his  part- 
ners, and  secure  the  debt  to  him  with  the  firm  assets?  It 
would  undoubtedly  have  been  a  wrong  if  the  law  recognized 
the  firm  creditors  as  having  a  superior  equity  to  that  of  indi- 
vidual creditors  for  payment  from  the  partnership  assets. 
But  it  does  not.  It  recognizes  the  members  of  the  partnership 
as  having  a  superior  lien  on  the  partnership  property  for  the 
payment  of  the  firm  debts,  and  allows  the  creditors  to  avail 
themselves  of  this  lien  to  the  exclusion  of  individual  creditors, 
where  it  has  not  been  surrendered  by  the  partners.  But  it  is 
the  equitable  lien  of  the  partners  that  is  worked  out  for  the 
benefit  of  the  creditors,  and  not  a  lien  inhering  in  the  credi- 
tors themselves.  Thus,  if  all  the  members  of  a  firm  agree  to 
the  appropriation  of  firm  property  in  payment  of  an  individ- 
ual debt,  due  from  one  of  the  members,  the  creditor  would 
take  the  property  discharged  of  any  claim  or  equity  of  the 
partnership  creditors,  and  this  because  the  members  of  the 
firm  have  expressly  parted  with  their  lien,  and  the  creditors 
have  none  except  through  the  partners.  The  same  result  fol- 
lows from  a  sale  to  one  partner  by  the  others.  The  purchas- 
ing partner  may  use  the  goods  in  payment  of  the  partnership, 
or  of  his  individual  debts,  as  he  may  prefer;  and  it  cannot  in- 
validate the  transaction  that  the  purchase  is  made  with  the 
express  intention  of  turning  over  the  goods  to  the  creditor  of 
the  purchasing  partner.  If  that  can  be  done  directly  with  the 
consent  of  all  the  partners,  it  can  certainly  be  done  through 
the  indirect  medium  of  a  sale  to  one  of  them.  It  also  neces- 
sarily follows,  if  the  law  holds  such  a  transaction  legal,  and 
acknowledges  no  inherent  claim  to  priority  on  the  part  of  firm 
creditors,  that  an  individual  creditor  is  guilty  of  neither  wrong 
nor  fraud  in  requesting  his  debtor  to  procure  the  consent  of 
his  copartners,  either  by  purchase  or  otherwise,  to  a  surrender 
of  partnership  property  in  payment  of  the  individual  debt 
These  principles  were  fully  recognized  by  this  court  in  Ladd 
V.  Griawoldy  4  Gilm.  36  [46  Am.  Dec.  443],  and  are  the  settled 
law.  The  partners  are  the  owners  of  the  goods,  free  from  any 
lien  on  the  part  of  their  creditors,  and  if  they  choose  to  let  one 
member  use  them  in  payment  of  his  individual  debt,  they 
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have  a  legal  right  to  do  so;  and  the  individual  creditor  has  a 
legal  right  to  receive  payment  in  that  mode. 

It  is,  however,  urged,  in  behalf  of  appellees,  that  in  the  case 
at  bar  Amory  Bigelow,  when  he  purchased  from  his  partners, 
agreed  with  them  to  pay  the  partnership  debts,  and  that  they 
thereby  retained  their  lien  on  the  partnership  effects  for  the 
payment  of  partnership  debts.  The  proof  is,  that  Bigelow, 
when  he  purchased,  refused  to  assume  the  debts,  but  promised 
to  do  the  best  he  could  with  the  assets;  and  did,  in  fact,  settle 
by  compounding  with  a  part  of  the  firm  creditors.  What 
would  have  been  the  effect  of  this  promise  of  Bigelow  if  Hap- 
good had  been  cognizant  of  it,  we  do  not  find  it  necessary  to 
decide.  In  Rankin  v.  Jones,  2  Jones  Eq.  169,  it  is  held  that  a 
promise  by  the  purchasing  partner  to  pay  the  firm  debts 
creates  only  a  personal  obligation,  and  not  a  lien,  and  does  not 
prevent  such  partner  from  using  the  goods  in  payment  of 
his  individual  debts:  See  also  Ex  parte  Ruffin,  6  Ves.  Jr.  119. 
In  Wildes  v.  Chapman,  4  Edw.  Ch.  669,  cited  by  counsel  for 
appellees,  the  property  was  assigned  by  one  partner  to  the 
other  expressly  in  trust  to  pay  the  partnership  debts;  and  it 
was  held  this  trust  could  be  enforced  by  the  partnership 
creditors,  as  it  clearly  could,  but  certainly  only  against  per- 
sons taking  the  property  with  notice  of  the  trust. 

In  the  case  at  bar,  Hapgood  did  not  merely  take  the  goods 
in  satisfaction  of  the  debt  due  to  him,  but  he  gave  his  notes 
for  over  ten  thousand  dollars,  which  were  negotiated  by 
Amory  Bigelow,  and  both  he  and  Bigelow  testify  he  had  no 
notice  of  any  undertaking  on  the  part  of  Bigelow,  when  he 
bought  from  his  partners,  to  pay  the  debts,  if  such  was  the 
understanding.  We  see,  then,  no  ground  on  which  Hapgood 
can  be  required  to  surrender  these  goods  to  the  creditors  of 
the  firm,  or  to  account  for  their  proceeds.  He  stands  in  the 
position  of  a  purchaser  for  a  valuable  consideration,  and  with- 
out notice  of  any  facts  which  would  raise  a  superior  equity  on 
the  part  of  the  appellees.  So  far  as  this  record  discloses,  he 
dealt  with  Amory  Bigelow  simply  as  the  purchaser  firom  his 
copartners,  without  any  agreement  to  apply  the  goods  in  pay- 
ment of  the  firm  debts.  So  far  as  he  knew,  Bigelow  had  be- 
come the  sole  owner  of  the  goods,  unencumbered  by  any  truBt, 
and  Hapgood  had  the  right  to  buy  the  goods  from  him,  or  take 
them  in  payment  of  a  debt. 

It  is  true,  the  case  has  at  first  sight  a  bad  complexion,  from 
the  fact  that  Amory  Bigelow,  in  turning  out  these  goods  to 
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Hapgood,  was  paying  a  debt  to  the  trustee  of  his  own  wife; 
bat  this  should  not  prevent  us  from  dispassionately  weighing 
the  actual  facts,  independently  of  this  relationship.  The  fact 
that  Bigelow's  wife  might  be  benefited  did  not  impair  his  right 
lo  pay  or  secure  the  debt  due  to  her  trustee.  It  is  not  pre- 
tended the  debt  was  not  honestly  due,  and  when  the  entire 
transaction  is  sifted,  we  only  find  that  Amory  Bigelow  bought 
the  interest  of  his  partners  in  the  partnership  assets,  and  then 
appropriated  them  to  the  payment  of  his  individual  debt. 
This  he  had  the  right  to  do,  and  the  fact  that  he  bought  the 
goods  with  this  intent,  and  that  Hapgood  was  cognizant  of  it, 
did  not  render  the  transaction  illegal,  or  preserve  the  lien  of 
the  retiring  partners  upon  the  partnership  effects,  for  the  pay- 
ment of  partnership  debts. 
Decree  reversed. 


Respective  Liens  and  Priorities  of  Partnership  and  Individual 
Creditors:  See  Bullock  v.  Hubbard,  83  Am.  Dec.  ISO,  and  cases  cited  in  the 
note  131;  CraAer  v.  Crocker,  83  Id.  509,  and  note  513;  WtUia  y.  Freeman^ 
82  III.  619,  and  note  621.  Strictly  epeaking,  partnership  creditors  have  no 
fien  upon  the  partnership  effects:  White  v.  Parish,  73  Id.  204,  and  note  206; 
TiUinghaat  v.  Champlin,  67  Id.  510.  It  is  the  members  of  the  partnership 
▼ho  have  a  lien  upon  the  firm  property,  to  have  it  first  applied  to  the  pay- 
nent  of  the  firm  debts:  Arnold  v.  Waifoorighl,  80  Id.  448,  and  note  455. 
And  the  equity  of  the  firm  creditors  to  have  partnership  property  so  applied 
is  to  be  worked  out  through  the  partners:  Backus  v.  Murphy,  80  Id.  531,  and 
■ote  533.  See  MiUnight  v.  Smithy  88  Id.  23.3.  Therefore,  the  assumption  by 
the  firm  of  the  individual  debt  of  one  of  the  partners  is  no  fraud  upon  the 
£rm  creditors:  Stegelv,  Chidsey,  70  Id.  124.  And  the  honafde  sale  to  one 
partner  by  the  others  of  the  partnership  property  transfers  the  whole  prop- 
erty to  the  purchasing  partner,  free  from  the  claims  of  partnership  creditors: 
WhUe  V.  Parish^  73  Id.  204,  and  note  206.  Though,  if  the  purchasing  part- 
■er  agrees  to  pay  the  firm  debts,  then  the  firm  creditors  may  have  rights 
i^fainst  third  persons  with  notice:  Conroy  v.  Woods,  73  Id.  605.  See  WhUe  ▼. 
mpm;  MiUer  v.  EMI,  67  Id.  805. 
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[48  Illinois,  87.  | 

Doumo  Corporation  mat  Maintain  AonoN  vor  Libbl;  but  qwere^ 
whether  the  comity  by  which  a  foreign  corporation  is  permitted  to  bring 
iiiit  npon  its  contracts  should  be  so  far  extended  as  to  permit  a  suit  for 
UbeL 

Ir  18  A0AIN8T  Public  Poliot  to  Treat  as  Libelous  upon  Insurance 
Corporation  an  article  which  merely  assumes  that  the  corporation 
proposes  to  do  for  its  own  advantage,  or  that  of  its  stockholders,  what- 
ever its  charter  may  expressly  anthorice  it  to  do.    A  free  criticism  of 
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the  oharter  of  an  insuraaoe  company,  or  of  any  other  corporation 
oleiina  the  confidence  of  the  public,  and  seeks  tiie  possession  of  its  fnnds, 
is  to  be  encooraged  rather  than  repressed,  aa  a  means  of  public  security. 

WhXRS  InSURAMCB  COICPANY  ILA8  PBOOURXD  CHABTBB  WhICH  AUTHOBIZBS 

it  to  pay  an  interest  of  thirty  per  cent  per  annnm  to  its  stoekholders 
before  laying  by  a  fund  for  the  security  of  its  policy-holders,  a  publica- 
tion is  not  libelous  merely  because  it  assumes  that  the  company  will 
do^  for  the  profit  of  its  stockholders,  that  which  it  has  obtained  an  ex- 
press power  to  do;  and  because  it  argues  that  a  company,  organized 
under  such  a  charter,  must  necessarily  be  unworthy  of  public  con- 
fidence. 

PufiUOATIOV    MAT  VM  LiBBLOUS    UPON  CORPORATION    IF  ITS  CHARTER  COV- 

TAIMS  No  AuTHORiTT  to  do  what  is  made  the  subject  of  criticism,  and 
the  company  does  not  propose  to  do  its  business  in  that  manner. 

PoREioN  Corporation  Suing  fOR  Libel  should  Set  out  m  Chaster  at 
Length  in  the  declaration,  so  that  the  court  may  determine  whether 
the  alleged  Ubelous  publication  was  false  in  stating  the  mode  in  which 
it  authorized  the  business  of  the  company  to  be  done;  and  an  omission 
to  do  so  is  fataL  Nor  can  the  charter  be  treated  as  properly  pleaded 
when  brought  before  the  court  only  as  a  part  of  the  alleged  libelous 
publication. 

NaoBsaiTT  of  Settino  out  Charter  in  Full  in  Declaration  by  foreign 
corporation  in  an  action  for  libel  is  not  obviated  by  the  use  of  the  uflual 
formula,  that  the  defendant  falsely  and  maliciously  wrote,  published, 
etc  This  is  sufficient  in  an  action  by  a  natural  person  for  words  action- 
able in  themselves,  because  the  law  presumes  such  person  to  be  of  good 
credit  and  character  until  the  contrary  is  shown;  but  the  court  cannot 
presume  that  the  legislature  of  a  foreign  state  has  not  granted  an  un- 
wise charter  and  authorized  the  company  to  do  the  thing  which  the  pub- 
lication charges  it  with  proposing  to  do. 

Action  for  libel.    The  opinion  states  the  case. 

Tyler  and  Hibbard^  for  the  plaintiffs  in  error, 

Ooodrichy  Farwelly  and  Smithj  for  the  defendant  in  error. 

By  Court,  Lawrence,  J.  This  was  an  action  for  libel  brought 
by  an  insurance  company  incorporated  under  the  laws  of  the 
state  of  Ohio.  A  demurrer  to  the  declaration  was  sustained 
in  the  superior  court,  and  that  ruling  is  now  assigned  for  error. 

It  has  been  held,  both  in  England  and  in  this  country,  that 
a  domestic  corporation  may  maintain  an  action  for  libel. 
Whether  a  foreign  corporation  may  do  so,  is  a  question  which 
we  do  not  find  to  have  been  decided.  It  is  only  by  comity 
that  we  permit  a  foreign  corporation  to  bring  suit  in  our  courts 
upon  its  contracts,  and  it  is  not  necessary  to  decide,  in  the 
present  case,  whether  the  comity  should  be  so  far  extended  as 
to  permit  a  suit  for  libel,  as  we  are  of  opinion  that,  even  con- 
ceding the  power  to  sue,  the  demurrer  to  the  present  declara- 
tion was  properly  sustained. 
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Thefe  are  three  Qounts  in  the  declaration,  but  the  alleged 
libel  is  charged  substantially  in  the  same  way  in  each,  the 
differeqce  being  in  the  degree  of  fullness  in  which  the  publica* 
lion  is  set  out  in  the  dififerent  counts.  In  the  second  it  is  given 
at  length,  and  in  Jiasc  verba.  It  is  a  card  published  by  defend- 
ant, who,  it  appears,  was  formerly  the  agent  of  the  plaintiffs, 
in  which  he  states  the  company  proposes  to  pay  over  thirty 
per  cent  interest  to  the  stockholders  before  providing  for  its 
liabilities,  and  expresses  the  opinion  that  it  is  unworthy  of 
confidence.  This  is,  we  understand,  the  offending  portion  of 
the  publication. 

It  would  be  clearly  against  public  policy  to  treat  as  libelous 
an  article  which  merely  assumes  that  an  insurance  corporation 
proposes  to  do  for  its  own  advantage,  or  that  of  its  stockholders, 
whatever  its  charter  may  expressly  authorize  it  to  do.  If  a 
charter  is  obtained  by  any  association  which  seeks  to  secure, 
for  its  own  emolument,  the  control  of  the  money  of  individuals, 
it  is  proper  to  call  the  attention  of  the  public  to  its  provisions, 
and  to  take  it  for  granted  that  the  corporation  proposes  to  avail 
itself  of  whatever  privileges,  in  dealing  with  the  public,  it  has 
induced  the  legislature  to  bestow.  A  free  criticism  of  the 
charter  of  an  insurance  company,  or  of  any  other  incorporation 
which  claims  the  confidence  of  the  public,  and  seeks  the  pos« 
session  of  its  funds,  is  to  be  encouraged  rather  than  repressed, 
as  a  means  of  public  security,  and  if  an  insurance  company 
has  procured  a  charter  which  authorizes  it  to  pay  an  interest 
of  thirty  per  cent  per  annum  to  its  stockholders,  before  laying 
by  a  fund  for  the  security  of  its  policy-holders,  we  certainly 
cannot  hold  a  publication  libelous  merely  because  it  assumes 
that  the  company  will  do,  for  the  profit  of  its  stockholders, 
that  which  it  has  obtained  an  express  power  to  do;  and  because 
it  argues  that  a  company,  organized  under  such  a  charter, 
must  necessarily  be  unworthy  of  public  confidence. 

This  brings  us  to  the  precise  question  upon  this  record, 
namely.  Does  the  charter  of  this  company  authorize  it  to  do 
what  the  publication  says  it  proposes  to  do?  If  it  does,  the 
publication  cannot  possibly  be  considered  libelous.  It  would 
be  merely  a  just  criticism  upon  an  objectionable  charter,  and 
a  proper  caution  to  the  public  against  trusting  its  money  to  a 
corporation  which  had  obtained  a  legislative  right  so  to  use 
that  money  as  necessarily  to  make  the  public  insecure.  If  the 
charter  contains  no  such  authority,  and  the  company  does  not 
propose  to  do  its.  business  in  this  method,  the  publication  may 
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be  libelous.  Herein  consists  the  fatal  defect  in  this  declara- 
lion.  It  nowhere  purports  to  set  out  the  charter,  either  in 
eabstance  or  in  hmc  verba.  True,  the  card  or  publication,  which 
is  set  forth  at  length  in  the  declaration,  purports  to  give  the 
-charter,  in  order  to  show  the  justice  of  the  criticism  made  upon 
it,  but  it  is  evidently  only  partially  given,  and  even  if  given 
in  full,  we  could  not  treat  it  as  properly  pleaded  when  only 
brought  before  us  as  a  part  of  the  alleged  libelous  publication. 
The  plaintiff  should  have  set  out  the  charter  at  length,  thai 
the  court  might  determine  whether  the  publication  was  false 
in  stating  the  mode  in  which  it  authorized  the  business  of  the 
company  to  be  done. 

The  declaration,  it  is  true,  has  the  usual  formula,  to  the 
effect  that  the  defendant  falsely  and  maliciously  wrote,  pub-- 
lished,  etc.,  but  in  a  case  of  this  character  this  is  not  sufficient. 

It  is  sufficient  in  an  action  by  a  natural  person  for  words 
actionable  in  themselves,  because  the  law  presumes  such  per* 
son  to  be  of  good  credit  and  character  until  the  contrary  is 
made  to  appear.  But  we  cannot  presume  that  the  legislature 
of  the  state  of  Ohio  has  not  granted  a  very  unwise  insurance 
•charter.  We  cannot  presume  that  that  legislature  has  not 
authorized  this  company  to  do  the  very  thing  which  the  de- 
fendant charges  it  with  proposing  to  do,  and  thereby  jeopard- 
izing the  interests  of  the  policy-holders.  It  is  not  a  case  for 
presumptions.  The  plaintiff  should  have  set  forth  its  charter, 
and  thereby  enabled  us  to  see  that  the  defendant,  in  the  alleged 
libel,  falsely  stated  its  provisions,  and  the  plan  upon  which  the 
company  proposed  to  do  its  business.  The  defendant  has  not 
charged  the  plaintiff  with  a  violation  of  its  charter,  but  only 
that  the  charter  itself  is  radically  unsound,  and  the  plaintiff 
has  neither  directly  traversed  the  truth  of  these  charges,  nor 
set  forth  the  charter  by  which  we  could  have  determined 
whether  they  were  true  or  false.  We  hold  the  demurrer  to 
liave  been  properly  sustained. 

Judgment  affirmed. 

Corporation  Aooreoatb  mat  MAiHTAnr  AonoH  fob  Libsl  wosl  Wobm 
Published  of  it  in  the  way  of  its  trade  or  busiiieaa,  or  of  its  property  and 
concerns,  or  of  ita  officers,  seryants,  or  members,  by  reason  of  which  apedal 
damage  is  sastained:  Trenton  etc,  Ins.  Co.  v.  Perrine,  57  Am.  Dec  400^  and 
note  408. 

GoiirrT:  See  Dueai  v.  C^y  qfChkago,  poet,  p.  629. 
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Spbagub  V.  Dodge, 

[48  ILUNOIB,  142.J 
WbEBX  BiGLAKAnON  IN  AcnOM  UPON  8TIFULATI0N  IN  LIA8B  OF  MiLL  to 

mmender  premiseB  in  good  condition,  accident  by  fire  excepted,  charged 
that  the  mill  was  bnmed  by  a  fire  caused  by  the  miscondnct  and  care- 
leesneas  of  the  defendant,  the  conrt  committed  no  error  in  refusing  to 
instruct  the  juiy  that  they  could  not  find  a  verdict  against  the  defend- 
ant unless  the  evidence  was  such  as  would  convict  him  of  the  crime  of 
arson,  and  unless  they  had  no  reasonable  doubt  of  his  guilt,  and  in  giving 
the  instruction  that  a  fair  preponderance  of  proof  which  satisfied  the 
mind  of  the  jury  was  sufficient. 
Obhonal  Offbnsb  Charged  in  Pleadings  in  Civil  Cases  must  be  proved 
beyond  a  reasonable  doubt;  but  the  rule  does  not  apply  to  cases  where 
the  charge  of  criminality  is  not  made  in  the  pleadings. 

PftESTTHPTION  OF  InNOCENCB  SHOULD  BE  INDULGED  IN  ClVIL  CaSES  iu  which 

the  pleadings  do  not  charge  a  criminal  o£fense,  but  either  side  relies  upon 
establishing  a  criminal  oflfense  against  the  other,  and  the  presnmptioa 
can  be  rebutted  only  by  such  evidence  as  satisfies  the  mind  of  the  juxy. 
Clearer  proof  is  necessary  in  such  case  than  in  one  involving  no  crimi- 
nality, but  the  sufficiency  of  the  proof  is  to  be  left  to  the  jury,  and  tbo 
rule  of  reasonable  doubt  does  not  apply. 

Assumpsit.    The  opinion  states  the  case. 
LoweU  and  KeUum,  for  the  appellant. 
James  K,  EdsaUy  for  the  appellees. 

By  Court,  Lawrence,  J.  This  was  an  action  of  oMumpHt^ 
brought  by  Dodge  and  Clement,  against  Sprague  and  Booth. 
Sprague  only  was  served,  and  the  trial  resulted  in  a  verdict 
and  judgment  against  him,  from  which  judgment  he  prose- 
cuted an  appeal. 

The  defendants  had  leased  from  the  plaintififs  a  flouring 
mill,  and  had  contracted  to  surrender  the  premises  at  the  ex* 
piration  of  the  term  in  as  good  condition  as  they  were  in  at 
the  commencement  thereof,  ^'natural  wear  and  tear,  unavoid- 
able accident  by  fire,  tempest,  and  other  casualties,  only  ex- 
cepted." The  mill  was  burned,  and  this  suit  was  brought 
upon  the  foregoing  stipulation  in  the  lease,  the  declaration 
averring  that  the  fire  was  caused  by  the  misconduct  and  care- 
lessness of  the  defendants.  There  was  evidence  tending  to 
prove  that  the  mill  was  set  on  fire  by  the  defendant  Sprague, 
and  in  reference  to  this  testimony,  his  counsel  asked  the  court 
to  instruct  the  jury,  in  substance,  that  they  could  not  find  a 
verdict  against  him  upon  this  evidence,  unless  it  was  such  as 
would  convict  the  defendant  of  the  crime  of  arson,  and  if  they 
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bad  any  reasonable  doubt  of  his  guilt,  they  must  find  for  him 
upon  the  issue  raised  by  this  portion  of  the  testimony.  The 
court  refused  this  instruction,  having  already  instructed  foi 
the  plaintiff  that  a  fair  preponderance  of  proof,  which  satisfied 
the  mind  of  the  jury,  was  sufScient.  It  is  upon  this  action 
of  the  court  that  counsel  for  appellant  seem  chiefly  to  rely 
for  a  reversal  of  the  judgment. 

Where  in  civil  cases  a  criminal  ofiense  is  charged  in  the 
pleadings,  it  has  been  held  the  offense  charged  must  be  proved 
beyond  a  reasonable  doubt.  This  h^^s  been  adopted  as  the 
rule  of  this  court  in  actions  of  slander  charging  a  criminal 
offense:  CrandcUl  v.  Dawson^  1  Gilm.  556;  Harbison  v.  Shooky 
41  111.  141.  Even  this  rule,  however,  is  not  uniform,  as  it  has 
been  held  in  Louisiana  and  Wisconsin  that  even  when  the 
offense  is  charged  in  the  pleadings,  the  rule  of  evidence  be- 
longing to  criminal  cases  does  not  apply:  Wightman  v.  West. 
Ins,  Co,,  8  Rob.  (La.)  442;  West  Union  Ins.  Co,  v.  Wilson,  7  Wis. 
169.  But  even  in  those  courts  where  the  more  rigid  rule 
obtains,  it  is  held  only  to  apply  to  cases  where  the  charge  of 
criminality  is  made  in  the  pleadings:  Sinclair  v.  Jackson^  47 
Me.  102  [74  Am.  Dec.  476];  Schmidt  v.  N.  Y.  MuL  Fire  Ins. 
Co,y  1  Gray,  529.  The  counsel  for  appellant  cite  no  authority 
extending  the  rule  beyond  this  class  of  cases,  and  we  are  not 
disposed  to  carry  it  further. 

Undoubtedly,  even  in  civil  cases,  where  either  side  relies 
upon  establishing  a  criminal  offense  against  the  other,  that 
same  presumption  of  innocence  is  to  be  indulged  which  we 
indulge  in  all  cases  until  guilt  is  proved,  and  a  jury  should 
yield  this  presumption  only  to  satisfactory  evidence.  In 
other  words,  their  minds  must  be  satisfied,  and  this  was 
required  by  the  instruction  given  for  the  plaintiff  in  the  case 
before  us.  In  order  to  be  satisfied,  they  would  unavoidably 
require  clearer  proof  than  would  be  necessary  in  a  case  involv- 
ing no  criminality,  but  the  sufficiency  of  this  proof  must  be 
left  to  them,  and  the  court  would  err  if  it  were  to  enjoin  upon 
them  that  rule  of  reasonable  doubt  which  was  devised  to  give 
additional  security  to  life  and  liberty  against  an  oppressive 
penal  code,  and  which  is  so  often  made  the  instrument  in  the 
hands  of  skillful  counsel  before  an  unintelligent  jury  of  saving 
criminals  from  the  punishment  they  deserve. 

It  is  not  necessary  to  discuss  the  other  errors  assigned,  af 
counsel  cannot  have  placed  any  reliance  upon  them. 

Judgment  affirmed. 
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Proving  Existsngb  of  Cbqce  in  Civil  Acnons.  —  Where  a  arime  is  im- 
puted in  a  civil  action,  the  question  as  to  the  amount  of  proof  necessary  to 
establish  the  existence  of  the  crime  is  one  upon  which  there  has  been  some 
diversity  of  opinion  among  text-writers  and  judges.  But  there  is  now  no 
doubt  that  the  very  great  preponderance  of  modem  authority  is  in  favor  of 
the  rule  that  in  civil  cases  it  is  sufficient  to  establish  the  existence  of  the 
crime  by  such  evidence  as  would  suffice  to  prove  any  other  fact  involved  in  a 
civil  controversy.  The  existence  of  a  crime  may,  in  such  cases,  be  proved 
by  a  preponderance  of  testimony,  and  it  is  not  required  to  be  proved  beyond 
a  reasonable  doubt,  as  in  criminal  prosecutions:  Cooley  on  Torts,  208;  2 
Wharton  on  Evidence,  soc.  1246;  May  on  Insurance,  sec.  683;  10  Am.  Law 
Rev.  642;  Adanu  v.  TfionUon,  78  Ala.  489;  S.  C,  56  Am.  Rep.  49,  overruling; 
SUele  V.  Kvikle,  3  Ala.  .352;  and  Tompkins  v.  Nidiola,  53  Id.  197;  Munwn  v. 
Atwood,  30  Conn.  102;  Mead  v.  Ilusted,  52  Id.  63;  S.  C,  52  Am.  Rep.  654; 
StaU  V.  Goldsborougli,  1  Houst.  Cr.  Cas.  31G;  Schnell  v.  Toomer,  56  Ga.  168; 
BUsell  v.  Wert,  35  Ind.  54;  ConUnenUU  Lis.  Co.  v.  JachnicJien,  110  Id.  59; 
Welch  V.  Jugnihtimer,  56  Iowa,  11;  S.  C,  41  Am.  Rep.  77;  Behrens  v.  Oer^ 
mama  Ins.  Co.,  58  Iowa,  26;  Kendig  v.  OvcrhuLser,  58  Id.  195;  CoU  v.  ChurchUl, 
61  Id.  296;  RUey  v.  Norton,  65  Id.  306,  expressly  overruling  Bradley  v.  Ken- 
nedy,  2  G.  Greene,  231;  Forsliee  v.  Abrams,  2  Iowa,  571;  Fountain  v.  West, 
23  Id.  9;  Ellis  v.  Lindley,  38  Id.  461;  and  Barton  v.  Thompson,  46  Id.  30; 
S.  C,  26  Am.  Rep.  131;  jEtna  Ins.  Co.  v.  Johnson,  11  Bush,  587;  S.  C,  21 
Am.  Rep.  223;  WigJUman  v.  Western  M.  it  F.  I.  Co.,  8  Rob.  (La.)  442;  Iloff- 
man  v.  Western  M.  <fe  F.  I.  Co.,  1  La.  Ann.  21G;  Knowles  v.  Scribner,  57  Me. 
495;  ElUs  v.  Buszell,  60  Id.  209;  S.  C,  11  Am.  Rep.  204;  Decker  v.  Somerset 
M.  F.  I.  Co.,  66  Me.  406;  Sdimidt  v.  New  York  CI.  M.  F.  I.  Co.,  1  Gray,  529; 
Gordon  v.  Parmelee,  15  Id.  413;  Walkins  v.  Wallace,  19  Mich.  57;  EllioU  v. 
Van  Buren,  33  Id.  49;  S.  C,  20  Am.  Rep.  668;  Semon  v.  People,  42  Mich. 
141;  Peoples  v.  Evening  News,  51  Id.  11;  Hough  v.  Dickinson,  58  Id.  89;  Burr 
V.  WUlson,  22  Minn.  206;  Tfioreson  v.  Northwestern  N.  J.  Co.,  29  Id,  107; 
MarshaUv.  Thames F.  I.  Co.,  43  Mo.  586;  BoUischild  v.  AmeHcan  C.  I.  Co.,  62 
Id.  356;  FoUwn  v.  Brawn,  25  N.  H.  114;  Kane  v.  Ilibernia  Ins.  Co.,  39  N.  J.  L. 
697;  &  C,  23  Am.  Rep.  239,  reversing  38  N.  J.  L.  409;  S.  C,  20  Am.  Rep. 
409;  Johnson  v.  Agricultural  Ins.  Co.,  25  Hun,  251;  Kincade  v.  Bradshaw,  3 
Hawks,  63;  Barfield  v.  BriU,  2  Jones,  41;  S.  C,  62  Am.  Dec.  190;  Strader  v. 
MuUane,  17  Ohio  St.  625;  Jones  v.  Greaves,  26  Id.  2;  S.  C,  20  Am.  Rep.  752; 
Lyon  V,  Fleahman,  34  Ohio  St.  151;  Young  v.  Edwards,  72  Pa.  St.  257;  Hills 
V.  Goodyear,  4  Lea,  233;  S.  C,  40  Am.  Rep.  5;  Bmdish  v.  BUss,  35  Vt.  326; 
Westoti  V.  GravUn,  49  Id.  507;  Washington  U.  /.  Co.  v.  Wilson,  7  Wis.  169; 
Blaeser  v.  Milwaukee  M.  M.  L  Co.,  37  Id.  31;  S.  C,  19  Am.  Rep.  747;  Scott 
V.  Home  Ins.  Co.,  1  Dill.  105;  Howell  v.  Hartford  F.  L  Co.,  3  lus.  Law  Jour. 
649  (U.  S.  Cir.  Ct.,  N.  Dist.  of  lU.).  Contra:  2  Greenl.  Ev.,  sec.  408;  Tay- 
lor  on  Evidence,  97;  Thurtellv.  Beaumont,  1  Ring.  339;  S.  C,  8  Eng.  Com. 
L.  531;  SckuUzv.  Pacific  Ins.  Co.,  14  Fla.  73;  McConnell  v.  Mutual  Ins.  Co., 
18  111.  228. 

Said  Barrows,  J.,  delivering  the  opinion  of  the  court  in  EUis  v.  Buxzell,  60 
Me.  209,  S.  C,  11  Am.  Rep.  204,  referring  to  the  rule  in  criminal  cases  re- 
quiring  proof  of  the  commission  of  a  crime  by  the  accused  to  be  made  out 
to  the  satisfaction  of  the  jury  beyond  a  reasonable  doubt:  "But  we  think 
it  time  to  limit  the  application  of  a  rule  which  was  originally  adopted  in 
/avorem  vitas  in  the  days  of  a  sanguinary  penal  code  to  cases  arising  on  the 
criminal  docket,  and  no  longer  to  suETer  it  to  encumber  the  action  of  juries  in 
civil  suits  sounding  only  in  damages. "    In  the  case  of  Peoples  v.  Evening  News, 
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51  Mich.  ]7y  Oampbell,  J.,  delivering  the  opinion  of  the  oonrt  said:  '*  la 
not  criminal,  and  involving  no  pnnishment,  the  coort  cannot  require  the  jury 
to  disregard  any  preponderance  of  evidence  which  convinces  them."  hk 
Kane  v.  Hibemia  fna,  Co,,  39  N.  J.  L.  697,  S.  C,  23  Am.  Rep.  239,  Depne. 
J.,  delivering  the  opinion  of  the  court,  said:  "The  dedsion  on  this  point  in 
TkurUU  V.  Beaumont  was  made  on  an  application  for  a  rule,  withont  much 
oonsideration.  It  has  never  received  approval  in  the  English  oonrta,  al- 
though, as  a  rule  of  evidence,  occasions  have  repeatedly  arisen  for  its  adop- 
tion and  application.**  In  Folaom  v.  Brawn,  25  N.  H.  122,  Eastman,  J., 
delivering  the  opinion  of  the  coort^  said:  "If  a  party  hrings  a  suit  for  an 
injnry  sustained  by  a  charge  against  his  character,  and  the  advene  party  re- 
lies upon  its  truth  for  a  justification,  the  latter  ought  to  have  that  fact  tried 
in  the  same  way  that  other  facta  are  tried  in  civil  cases."  And  in  the  case 
of  Contkn/BfUaJL  Ins,  Co,  v.  Jaehnkhen,  110  Ind.  63-64,  Mitchell,  J.,  delivering 
the  opinion  of  the  court,  said:  "  Some  of  the  text-writers,  and  several  of  the 
earlier  reported  cases,  approve  the  doctrine  that  where  a  criminal  act  is 
charged  even  in  a  civil  action,  other  than  slander  or  libel,  the  charge  must 
be  established  beyond  a  reasonable  doubt,  before  a  recovery  can  be  had  by 
the  party  making  the  charge The  more  recent  authorities  are,  how- 
ever, decidedly  adverse  to  this  view Indeed,  so  far  as  we  have  ob- 
served, all  the  courts  which,  in  some  of  the  earlier  cases,  applied  the  rule 
under  consideration  to  civil  actions  have  more  latterly  receded  from  their 
former  holdings  in  that  regard."  This  question  does  not  seem  to  have  been 
decided  as  yet  in  the  court  of  appeals  in  New  York,  but  Smith,  P.  J.,  in 
delivering  the  opinion  of  the  court  in  Johnson  v.  AgrieuUurai  fns.  Co.,  25 
Hun,  254,  said:  "In  the  absence  of  controlling  adjudications  upon  the  sub- 
ject in  this  state,  we  are  content  to  follow  them  until  the  court  of  last  resort 
shall  lay  down  a  different  rule."  Judge  Cooley  says:  "Where  the  chaige 
complained  of  imputes  to  the  plaintiff  criminal  conduct,  and  the  truth  is 
relied  upon  as  a  justification,  it  is  sufficient  to  support  the  plea  by  a  prepon- 
derance of  evidence;  it  is  not  necessary  that  the  crime  be  made  out  beyond 
a  reasonable  doubt.  This  is  a  general  rule  where  the  question  of  criminality 
is  made  an  issue  in  a  civil  suit;  it  is  sufficient  to  establish  it  by  such  evidence 
as  would  support  any  other  fact  involved  in  a  civil  controversy  ":  Cooley  on 
Torts,  208. 

While  the  evident  tendency  of  the  later  decisions  is  to  treat  as  general  the 
rale  that  in  proving  the  existence  of  a  crime  in  a  civil  action  a  mere  prepon- 
derance of  evidence  is  sufficient,  and  that  it  is  not  necessary  to  prove  the 
fact  in  issue  beyond  a  reasonable  doubt,  there  are  yet  a  few  decisions  that 
recognize  a  distinction  in  the  application  of  the  rule,  bedding  that  in  some 
cases  the  rule  is,  that  criminality  must  be  proved  beyond  a  reasonable  doubt 
We  propose  to  consider  separately  the  various  classes  of  cases  in  which  the 
question  of  the  application  of  this  mle  has  arisen. 

In  Insurance  Cases  where  the  defense  imputes  to  the  plaintiff  the  crime  of 
arson  in  willfully  setting  fire  to  the  property  destroyed,  it  is  believed  that 
with  the  exception  of  the  casej  of  Thuriell  v.  Beaumont,  1  Bing.  339,  S.  C,  8 
Eng.  Com.  L.  531,  ScJiuUz  v.  Pacific  In8.,Co.,  14  FU.  73,  and  McConneU  v. 
Delaware  M.  S.  L  Co.,  18  IlL  228,  all  the  authorities  maintain  that  the 
existence  of  the  crime  may  be  proved  by  a  preponderance  of  evidence:  Cooley 
on  Torts,  208;  May  on  Insurance,  sec.  583;  Scott  v.  Home  Ins,  Co,,  1  Dill.  105; 
Howell  V.  Hartfwd  F,  /.  Co.,  3  Ins.  Law  Joar.  649;  ConUnetUal  Im,  Co,  r, 
Jachnkfien,  110  Ind.  59;  Behrene  v.  Germania  Ins.  Co.,  58  Iowa,  26;  JStna  Iw. 
Co.  V.  Johnson,  11  Bush,  587;  S.  C,  23  Am.  Rep.  223;  Wigktman  ▼.  Western 
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M.  A  F,  L  Co.,  8  Bob.  (La.)  442;  Hoffman  v.  fTeafem  if.  A  F.  I.  Co.^  1  Lft. 
AnzL  216;  Decker  v.  Snmenei  M.  F.  /.  Co.,  66  Me.  406;  SehmicU  ▼.  Kew  York 
U.  M,  F,  /.  Co.,  1  Gray,  529;  Manhall  ▼.  Thamu  F.  L  Co,,  43  Ma  686;. 
RoUtMchUd  V.  Ameriain  C.  /.  Co.,  62  Id.  356;  Kane  v.  Hibemia  Ina.  Co.,  3» 
N.  J.  L.  697;  S.  C,  23  Am.  Rep.  239;  Johnson  v.  Af/rkuUurcd  In:  Co.  25 
Hon,  251 ;  WashhiQUm  U,  Ins.  Co.  v.  WiUm,  7  Wis.  169;  BJasser  v.  JftboavlM 
Jf.  M.  I.  Co.,  37  Id.  31;  S.  C,  19  Am.  Rep.  747. 

In  Actions  for  Slander  or  Libel  where  the  defendant  is  chai:ged  with, 
having  accused  the  plaintiff  with  the  commission  of  a  crime,  it  is  held  by  tha 
weight  of  modem  authority  that  the  defendant  may  sustain  his  defense  by  » 
preponderance  of  evidence  tending  to  prove  the  truth  of  the  accusation:  lUlej^' 
V.  Norton,  65  Iowa,  306;  Sloan  v.  Gilbert,  12  Bush,  51;  S.  C,  23  Am.  Repc 
708;  ElUs  V.  BvoBell,  60  Me.  209;  S.  C,  11  Am.  Rep.  204;  Matthews  v.  Huntley, 
9  N.  H.  150;  Folsom  v.  Brawn,  25  Id.  114;  Kineade  v.  Bradshaw,  3  Hawk8». 
63;  Barjield  v.  Britt,  2  Jones,  41;   Bradish  v.  Bliss,  35  Vt.  326.     Contra: 
Tucker  v.  Call,  45  Ind.  31;  Polstonv.  See,  54  Mo.  291,  Sheldon,  J.,  dissenting. 
It  seems  difficult  to  find  any  good  reason  for  drawing  a  distinction  between 
slander  and  libel  cases  and  any  other  civil  action,  so  far  as  the  rule  we  are 
now  considering  is  concerned.     It  certainly  appears  to  be  unjust  to  hold  that^ 
in  such  actions,  the  plaintiff  who  charges  the  defendant  with  a  crime  may 
prove  it  by  a  preponderance  of  evidence,  while  the  defendant  who  charges- 
the  plaintiff  with  a  crime  is  required  to  prove  it  beyond  all  reasonable  doubt. 
In  Kane  v.  Hibemia  Ins.  Co.,  39  N.  J.  L.  697,  S.  C,  23  Am.  Rep.  239,  De- 
pue,  J.,  who  delivered  the  opinion  of  the  court,  said,  although  the  questioo. 
waa  not  involved  in  that  case,  that  in  his  opinion,  actions  of  libel  and  slander 
might  be  regarded  as  exceptional  in  their  character.     But  Dixon,  J.,  who- 
concurred  in  the  judgment,  said:  "  Several  of  my  brethren  unite  with  me  ia 
desiring  to  exclude  the  inference  that  we  assent  to  the  intimation  contained' 
in  the  opinion  just  read,  as  to  the  exceptional  character  of  actions  of  libel  and 
■lander.     We  prefer  that  that  matter  should  remain  open,  to  be  decided  when, 
its  decision  is  necessary."  • 

In  Probecutions  for  Bastardt,  it  is  held  by  all  the  authorities  that  th»- 
charge  may  be  proved  by  a  preponderance  of  evidence.    The  proceedings 
though  criminal  in  fprm,  is  a  civil  action,  and  not  a  criminal  one:  Mann  v. 
People,  35  111.  467;  Moloney  v.  PeopU,  38  Id.  62;  Allison  v.  People,  45  Id.  37;. 
People  V.  Christman,  66  Id.  162;  Knowles  v.  Scribncr,  57  Me.  495;    Young  v. 
Makepeace,  103  Mass.  50;  Senum  v.  People,  42  Mich.  141;  State  v.  Nichols,  2^ 
Minn.  357.    And  the  same  is  true  of  an  action  to  recover  the  forfeiture  for 
selling  liquor  to  minors:  Roberge  v.  Bumluun,  124  Mass.  277.     And  although. 
an  action  brought  by  a  wife  for  causing  the  intoxication  of  her  husband  is  re- 
garded as  penal,  yet  it  is  not  necessary  that  the  evidence  in  such  a  case  should, 
exclude  all  reasonable  doubt.     A  preponderance  of  evidence  is  sufficient: 
Hall  V.  Barnes,  82  HI.  228;  Lyon  v.  Fleakman,  34  Ohio  St.  151. 

In  Actions  for  Divorce,  where  adultery  is  charged,  some  courts  hold  that, 
the  charge  can  only  be  sustained  by  evidence  that  will  satisfy  the  mind  of 
the  court  beyond  a  reasonable  doubt:  Derckmans  v.  Berckmans,  17  N.  J.  Et^ 
453;  Freeman  v.  Freeman,  31  Wis.  235;  and  see  also  Blaeser  v.  Milwaukee  M. 
M.  I.  Co.,  37  Id.  31;  S.  C,  19  Am.  Rep.  747.  Van  Dyke,  J.,  who  delivered, 
the  opinion  of  the  court  in  Berckmans  v.  Berckmans,  supra,  said:  "  The  charge 
made  by  the  complainant,  H  true,  is  known  to  our  law  as  a  crime;  conse- 
quently, this  proaaoiitian  partakes  strongly  of  the  nature  of  a  criminal  pro- 
onnding,  m  mnoh  so  as  to  place  the  complainant  under  the  necessity,  not 
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only  of  plaieing  tk  decided  preponderance  of  testimony  in  fsTor  of  the  cbaige, 
but  of  proving  it  to  the  satisfaction  of  this  conrt  beyond  a  reasonable  doabt" 
But  as  the  same  reasoning  wonld  apply  to  other  crimes  as  well  as  to 
adultery,  it  seems  hard,  if  not  impossible,  to  reconcile  the  decision  in  Berth' 
mana  v.  Berckmana  witii  that  in  Kane  v.  Hiberma  Ins,  Co.,  or  the  decisiop  in 
Freeman  v.  Freeman,  which  is  placed  upon  subetantLally  the  same  grounds 
with  that  in  Blaea^r  v.  Milwaukee  M.  M,  I.  Co.,  all  cited  wpra. 

Whebe  FBAin>  IS  Chaboed,  or  false  representations,  or  a  trespass  which 
might  subject  the  trespasser  to  a  criminal  prosecution,  the  mere  preponder- 
ance  of  evidence  is  held  to  be  soficient  by  the  great  majority  of  the  author- 
ities: Munaon  v.  Alwood,  30  Conn.  102;  Kendig  v.  OverhuUer,  68  lowa^  26; 
Coit  V.  ChurcIiUl,  61  Id.  296;  Gordon  v.  Parmelee,  15  Gray,  413;  EUtoU  v.  Vam 
Buren,  33  Mich.  49;  S.  C,  20  Am.  Rep.  668;  Hough  v.  Didaruon,  58  Mich. 
S9;  Burr  v.  Wiliaon,  22  Minn.  206;  Thorewn  v.  Nortkweatem  H.  /.  Ca,  29 
Id.  107;  Jones  v.  Chreaoes,  26  Ohio  St.  2;  S.  C,  20  Am.  Rep.  752;  Toung  t. 
Edtoarda,  72  Fa.  St.  257;   WesUm  v.  OraxUn,  49  Vt.  507. 

PbEFONDEBANCE  of  EvIBENOB    MtTST  BE    SlTTlIOIENT  TO  OVEBOOMB    PbX- 

smiFTiON  OF  Inkogencb,  in  all  cases  where  a  crime  is  charged  or  imputed. 
This  principle  is  firmly  maintained  in  all  the  cases.  Every  man  charged 
with  a  crime  is  entitled  to  the  presumption  of  innocence,  and  the  party  who 
brings  the  charge  is  bound  to  overcome  that  presumption  by  evidence:  Decker 
V.  Somerset  M.  F,  L  Co.,  66  Me.  406;  Jones  v.  Greaves,  26  Ohio  St.  2;  8.  C,  20 
Am.  Rep.  752;  HiUs  v.  Goodyear,  4  Lea,  233;  S.  C,  40  Am.  Rep.  5;  BradM 
V.  Bliss,  35  Vt.  326.  Cooper,  J.,  in  delivering  the  opinion  of  the  court  in 
Hills  V.  Goodyear,  supra,  said:  "It  does  not  follow,  however,  that  a  party 
who  is  charged  in  a  civil  case  with  crime  or  moral  dereliction  may  not  have 
the  benefit  of  good  character  and  the  presumptions  of  law  in  favor  of  inno- 
cence. Evidence  of  good  character  is  admitted  in  criminal  pmeecutiona, 
because  the  intent  with  which  the  act  charged  as  a  crime  was  done  is  of  the 
essence  of  the  issue;  and  the  prevailing  character  of  the  defendant's  mind^ 
as  evinced  by  his  previous  habits  of  life,  is  a  material  element  in  discovering 
that  intent.  Upon  the  same  principle  the  like  evidence  ought  to  Im  admit- 
ted in  all  other  cases,  whatever  be  the  form  of  proceeding,  when  the  intent, 
to  be  found  as  a  fact,  is  involved  in  the  issue."  Walton,  J.,  in  delivering 
the  opinion  of  the  court  in  Decker  v.  Somerset  M.  F.  I.  Co.,  66  Me.  408, 
said:  "To create  a  preponderance  of  evidence,  the  evidence  must  be  suffi- 
cient to  overcome  the  opposing  presumptions  as  well  as  the  opposing  evi- 
dence. Presumptions,  like  probabilities,  are  of  different  degrees  of  strengtL 
To  overcome  a  strong  presumption  requires  more  evidence  than  to  overcome 
a  weak  one.  To  fasten  upon  a  man  a  very  heinous  or  repulsive  act  requires 
stronger  proof  than  to  fasten  upon  him  an  indifferent  act,  or  one  in  accord- 
ance with  his  known  inclinations.  To  fasten  upon  a  man  the  act  of  willfully 
and  maliciously  setting  fire  to  his  own  buildings  should  certainly  requiie 
more  evidence  than  to  establish  the  fact  of  payment  of  a  note,  or  the  trulh 
of  an  account  in  set-off;  because  the  improbability  or  presumption  to  be 
overcome  iu  the  one  case  is  much  stronger  than  it  is  in  the  other.  Henoe  it 
can  never  be  improper  to  call  the  attention  of  the  jury  to  the  character  of 
the  issue,  aud  to  remind  them  that  more  evidence  sliould  be  required  to 
establish  grave  charges  than  to  establish  trifling  or  indifferent  ones.  Such 
an  instruction  does  not  violate  the  rule  that  in  eivil  suits  a  preponderance  of 
evidence  is  all  that  is  required  to  maintain  the  afilrmative  of  the  issue;  for* 
as  slready  stated,  to  create  a  preponderance  of  evidence,  it  must  be 
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dent  to  cnrercome  the  opposing  presumptioiis  m  wall  fts  tho  opposmg  evi- 
deuce.*'  And  Mcllyune,  C.  J.,  in  deHvering  the  opinion  of  the  court  in 
JoM9  V.  Greaves,  26  Ohio  St.  2,  S.  C,  20  Am.  Bep.  752,  said:  "Where  the 
facts  charged  involve  moral  turpitude,  there  is  a  presumption  of  innocence 
▼hich  stands  as  evidence  in  favor  of  the  party  charged;  and  the  more 
heinous  the  offense,  the  stronger  the  presumption.  It  is  only  where  the 
testimony,  when  considered  in  oonneotion  with  the  presumptions  of  law 
arising  in  the  case,  preponderates  in  favor  of  the  charge  that  its  truth  should 
bo  found;  but  when  so  found  by  discreet  and  reasonable  triers,  the  issue 
should  be  determined  in  accordance  with  the  preponderance,  although  it 
ma>  not  be  said  that  the  proof  has  removed  all  reasonable  doubts." 

Ths  ntDf  cifal  oabe  is  coted  to  the  point  that  where  no  crime  is  imputed 
in  the  pleadings,  it  is  not  necessary  that  the  jury  be  satisfied  upon  the  pointy 
beyond  a  reasonable  doubt:  WaOaee  v.  Wallace^  8  HL  App.  71. 
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OoBPOiunoir  n  not  CnizatN  wtthin  Clausb  of  CowrfiTUTiON  deoUuring 
tiiat  **  the  eitimis  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  the  citizens  of  the  several  states." 

€k>KPOBATION  18  CmZBN   IN  SeNSX    TsRM  IS  USXD  IN   POBTiON  OF  CONSTI- 

TOTION  conferring  jurisdiction  on  the  United  States  courts  in  cases 
between  citizens  of  different  states. 

PowxB  07  €k>BFOBATioN  Creatbd  vh  Onb  Stati  TO  Makm  Contraots  and 
enforoe  them  in  another  state  depends  upon  the  oomity  between  the 
states;  and  this  comity  is  the  voluntary  act  of  the  sovereignty  by  which 
it  is  offered,  and  is  inadmissible  when  contrary  to  its  policy  or  prejudicial 
to  its  interests. 

DisaaixiNATioN  in  Taxation  mat  bn  Mabi  bstwxbn  Fobxion  Cobfoba- 
TioNS  and  domestie  corporations  of  the  same  oharaoter. 

Tax  Imposed  upon  Oobpobation  is  not  Tax  upon  Pxbsons  ob  Pbofebtt 
of  corporators  or  stockholders.  It  is  the  artificial  being,  the  mere  legal 
entity,  which  is  taxed,  and  the  tax  is  paid  out  of  its  funds.  And  as  a 
foroign  corporation- has  no  eUUtta  as  a  oitisen  of  the  state  creating  it^  the 
dbjeotioD  that  a  tax  imposed  upon  it  is  not  imif  orm  oaanot  be  maintMiMwi . 

1}ebt.    The  opinion  states  the  case. 

Scammon^  McCagg^  and  FvUeVj  for  the  appellant. 
8.  A.  Irvin,  for  the  appellee. 

By  Conrt,  Bbeesb,  C.  J.  This  was  an  action  of  debt,  brought 
in  the  superior  court  of  Chicago,  by  the  city  of  Chicago,  against 
Arthur  C.  Ducat,  to  recover  of  him,  as  agent  of  four  several 
insurance  companies,  located  and  established  in  the  state  of 
New  York,  by  virtue  of  the  laws  of  that  state,  fqr  the  sum  of 
two  dollars  upon  every  hundred  dollars  of  premiums  he,  as 
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Buch  agent,  had  received  on  policies  issued  by  said  companies, 
severally,  while  they  were  doing  business  as  such  companies 
in  the  city  of  Chicago. 

Besides  the  plea  of  ml  debet,  on  which  an  issue  was  made 
up,  the  defendants  filed  a  special  plea,  to  which  a  demurrer 
was  sustained,  and  by  consent  the  cause  was  tried  by  the  court 
on  the  general  issue. 

The  court  found  for  the  plaintiff  $3,756.39  as  the  debt  due, 
for  which  judgment  was  rendered,  together  with  costs. 

To  reverse  this  judgment  the  defendant  prosecutes  this  ap- 
peal, assigning  as  error,  sustaining  the  demurrer  to  the  special 
plea. 

The  claim  of  the  city  to  recover  of  the  defendant  is  founded 
upon  the  fifth  section  of  the  revised  charter  of  the  city  of 
Chicago  (Pr.  Laws  1863,  pp.  98,  99),  the  provisions  of  which 
are  sufficiently  set  forth  in  the  declaration. 

The  special  plea,  which  was  demurred  out,  presented  the 
question  of  the  power  of  the  legislature  to  make  a  discrimina- 
tion between  foreign  and  domestic  insurance  companies,  by 
taxing  them  on  the  premiums  received,  and  letting  the  domes- 
tic corporations  go  untaxed  on  the  same,  the  former  having 
complied  with  the  laws  of  the  state  permitting  them  to  exer- 
cise their  faculties  in  this  state. 

Appellant  takes  the  ground  that  after  this  state  has  author- 
ized insurance  companies  to  establish  agencies  and  do  business 
here,  it  cannot  tax  their  property  more,  or  differently,  than 
the  property  of  citizens  of  the  state  is  taxed. 

This  is  an  important  and  a  very  interesting  question,  and 
we  have  very  carefully  considered  the  points  made  by  appel- 
lant, and  the  arguments  in  their  support,  and  have  reached 
the  conclusion  that  corporations  are  not  citizens  within  the 
meaning  of  section  2  of  article  4  of  the  constitution  of  the 
United  States. 

Appellant's  proposition  is,  that  corporations  created  by  the 
laws  of  New  York  are,  to  the  intents  and  purposes  for  which 
they  are  created,  citizens  of  New  York,  and  as  such  entitled 
to  all  the  benefits  of  the  section  above  cited,  that  'Hhe  citizens 
of  each  state  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  the  several  states." 

We  have  examined  all  the  authorities  cited  on  both  sides  of 
this  proposition,  and  cannot  find  it  has  ever  been  decided,  by 
any  court,  that  corporations  are  citizens  within  the  sense  and 
meaning  of  this  clause. 
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The  cases  of  Louisville  etc,  R.  R.  Co.  v.  Letson^  2  How.  497, 
and  Covington  Drawbridge  Co.  v.  Shepherd,  20  Id.  227,  do  not 
establish  the  proposition  in  plaintiff's  favor.  In  both  cases  the 
question  was  one  of  jurisdiction,  and  no  reference  Is  made  in 
either  case  to  this  clause  of  the  constitution,  and  therefore  are 
not  decisive  of  the  point.  In  the  last-named  case.  Chief  Jus- 
tice Taney,  in  delivering  the  opinion  of  the  court,  said  that 
"  in  the  case  of  Lafayette  Ins.  Co.  v.  French,  18  Id.  404,  the 
declaration  stated  that  the  corporation  itself  was  a  citizen  of 
Indiana.  Now,  no  one,  we  presume,  ever  supposed  that  the 
artificial  being,  created  by  an  act  of  incorporation,  could  be  a 
citizen  of  a  state  in  the  sense  in  which  that  word  is  used  in  the 
constitution  of  the  United  States,  and  the  averment  was  re- 
jected because  the  matter  averred  was  simply  impossible." 

By  referring  to  the  case  in  18  How.  404,  it  appears  the  opin- 
ion of  the  majority  of  the  court  was  delivered  by  Mr.  Justice 
Curtis,  and  in  it  he  says:  "  The  averment  that  the  company  is 
a  citizen  of  Indiana  can  have  no  sensible  meaning  attached 
to  it.  This  court  does  not  hold  that  either  a  voluntary  asso- 
ciation of  persons,  or  an  association  into  a  body  politic,  created 
by  law,  is  a  citizen  of  a  state,  within  the  meaning  of  the  con- 
stitution." 

The  case  in  2  Howard  decides  nothing  more  than  that,  for 
all  the  purposes  of  suing  and  being  sued,  a  corporation  created 
by  and  doing  business  in  a  particular  state  is  substantially 
a  citizen  of  the  state  which  created  it,  within  the  meaning  of 
the  constitution  and  law  of  Congress,  conferring  jurisdiction 
on  the  courts  of  the  United  States,  in  cases  between  citizens 
of  different  states.  Having  this  right  conceded  to  it,  a  cor- 
poration may  properly  be  considered  a  citizen  of  the  state  of 
its  creation,  for  the  purpose  of  bringing  suit;  but  we  are  in- 
clined to  think  the  concession  was  an  unfortunate  one.  The 
first  case  in  which  the  question  came  up  was  the  case  of  Hope 
Ins.  Co.  V.  Boardman,  5  Cranch,  57.  It  was  argued  for  the 
plaintiff  in  error,  the  insurance  company,  by  Mr.  IngersoU, 
who  made  the  point  that  a  corporation  aggregate  could  not  be 
a  citizen  of  any  state,  and  there  was  no  averment  of  citizen- 
ship in  the  declaration  of  the  individuals  who  composed  the 
corporation. 

Referring  to  Bingham  v.  Cabot,  3  Dall.  382,  which  case  holds 
it  was  necessary  to  set  forth  the  citizenship,  or  alienage  when 
a  foreigner  was  concerned,  of  the  respective  parties,  in  ordei 
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to  bring  the  case  within  the  jurisdiction  of  the  courtt  and  that 
the  record  in  that  respect  was  defective. 

Mr.  Adams,  afterwards  President  of  the  United  States,  ar- 
gued for  the  defendant  in  error,  and  said,  speaking  of  the  dec- 
laration in  the  case,  that  the  defendant  was  described  as  '^  a 
company  legally  incorporated  by  the  legislature  of  the  stateof 
Rhode  Island  and  Providence  Plantation,  and  established  at 
Providence,  in  the  said  district."  He  said:  ^'The  term  ^  citi- 
zen' could  not  with  propriety  be  applied  to  a  corporation 
aggregate.  It  could  only  be  a  citizen  by  intendment  of  law. 
It  is  only  a  moral  person;  but  it  may  be  a  citizen  quoad  hoc, 
that  is,  in  the  sense  in  which  the  term  '  citizen '  is  used  in  that 
part  of  the  constitution  which  speaks  of  the  jurisdiction  of  the 
judicial  power  of  the  United  States.  The  term  is  indetermi- 
nate in  lis  signification.  It  has  different  meanings  in  differ- 
ent parts  of  the  constitution.  When  it  says  ^  the  citizens  of 
each  state  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states,'  the  term  '  citizens '  has  a  mean- 
ing different  from  that  in  which  it  is  used  in  describing  the 
jurisdiction  of  the  courts." 

There  was  pending  in  that  court,  and  argued  at  the  same 
time,  the  case  of  Bank  of  the  United  States  v.  DeveauXj  5 
Cranch,  61.  It  was  argued  by  the  most  distinguished  law- 
yers of  that  day,  and  the  opinion  in  the  last  case  was,  that 
no  right  was  conferred  upon  the  bank  by  the  act  of  incor- 
poration, to  sue  in  the  federal  courts;  but  following  a  de- 
cision in  12  Modern  [City  of  London  v.  Wood]^  a  book  of 
questionable  authority,  and  finding  that  the  English  judges 
had  declared  that  they  could  look  beyond  the  corporate  name, 
and  notice  the  character  of  the  individual  corporators,  it  was 
decided  that  a  corporation  aggregate,  composed  of  citizens  of 
one  state,  might  sue  a  citizen  of  another  state  in  the  circuit 
court  of  the  United  States.  In  the  course  of  the  opinion,  Chief 
Justice  Marshall  said:  ''That  invisible,  intangible,  and  arti- 
ficial being,  that  mere  legal  entity,  a  corporation  aggregate,  is 
certainly  not  a  citizen,  and  consequently  cannot  sue  or  be  sued 
in  the  courts  of  the  United  States,  unless  the  rights  of  the 
members  in  this  respect  can  be  exercised  in  their  corporate 
names";  and  in  casting  about  for  authority  to  sustain  such  a 
proposition,  the  distinguished  chief  justice  quoted  and  relied 
upon  12  Modern  I 

The  case  in  2  Howard,  supra^  has  modified  this  opinion  id 
6  Cranch,  adopting  the  argument  of  Mr.  Adams  in  his  Hope 


Sept.  1868.]        Ducat  v.  City  of  Chicago.  M3 

Insurance  Company  case,  that  a  corporation  was  qwHid  hoc  a 
citizen  for  the  purpose  of  suing  and  being  sued. 

It  seems  to  us  there  is  much  more  sound  sense,  and  a  more 
just  appreciation  of  this  subject,  to  be  found  in  the  view  ex- 
pressed by  Chief  Justice  Taney,  in  the  case  of  Bank  of  Augusta 
V.  Earle,  13  Pet.  519,  cited  with  so  much  deserved  approba- 
tion by  appellant's  counsel,  in  which  he  places  the  power  of  a 
corporation,  created  in  one  state,  to  make  contracts  in  another 
state,  upon  the  comity  between  the  states,  and  says  that  the 
comity  thus  extended  is  no  impeachment  of  sovereignty,  it 
being  the  voluntary  act  of  the  state  by  which  it  is  offered,  but 
inadmissible  when  contrary  to  its  policy  or  prejudicial  to  its 
interests. 

This  power,  then,  existing  by  comity  only,  and  such  comity 
inadmissible  when  it  is  contrary  to  the  policy  of  a  state  to 
admit  it,  the  pretense  that  in  this  respect  the  corporation  is 
vested  with  all  the  rights  of  a  citizen  of  another  state  van- 
ishes. The  same  comity  which  recognizes  their  contracts 
should  recognize  their  power  to  enforce  them  by  suit;  other- 
wise the  power  to  contract  would  be  in  a  great  degree  nuga- 
tory. 

Appellant's  counsel  refer  to  Campbell  v.  Morris^  3  Har.  <fe 
McH.  554,  but  it  decides  nothing  pertinent  to  the  case  now 
before  us.  In  construing  section  2  of  article  4,  the  court  en- 
deavors to  affix  a  meaning  to  the  words  "  immunities  "  and 
**  privileges,"  and  concluding,  they  do  not  mean  the  right  to 
hold  office,  or  to  possess  the  elective  franchise;  the  court 
thought  they  meant  that  the  citizens  of  all  the  states  should 
have  the  peculiar  advantage  of  acquiring  and  holding  real  as 
well  as  personal  property,  and  that  such  property  should  be 
protected  and  secured  by  the  laws  of  the  state,  in  the  same 
manner  as  the  property  of  the  citizens  of  the  state  is  protected. 
That  it  meant  that  such  property  should  not  be  liable  to  any 
taxes  or  burdens  which  the  property  of  the  citizen  is  not  sub- 
ject to. 

We  accept  this  construction,  and  fully  accord  with  the  rea- 
soning and  conclusion  in  Wiley  v.  Parmer^  14  Ala.  627;  and 
the  principle  sanctioned  in  Oliver  v.  Washington  Mills,  11 
Allen,  268,  has  been  often  declared  by  this  court.  Non-resi- 
dent owners  cannot  be  taxed  higher  than  residents,  nor  are 
they  under  the  law  we  are  considering.  The  individuals  com- 
posing the  corporation  may  be  citizens,  but  the  ownership  of 
their  corporate  property  is  not  in  the  individual  members,  but 
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in  the  corporation.  As  was  said  by  Chief  Justice  Taney,  in 
the  case  in  13  Peters,  «ifpra,  if  the  members  of  a  corporation 
are  to  be  regarded  as  individuals,  carrying  on  business  in  their 
corporate  names,  and  therefore  entitled  to  the  privileges  of 
citizens  in  matters  of  contract,  it  is  very  clear  they  must  at 
the  same  time  take  upon  themselves  the  liabilities  of  citizens, 
and  be  bound  by  their  contracts  in  like  manner.  The  result 
of  this  would  be,  as  he  very  justly  says,  to  make  a  corporation 
a  mere  partnership  in  business,  in  which  each  stockholder 
would  be  liable  to  the  whole  extent  of  his  property  for  the 
debts  of  the  corporation;  and  he  might  be  sued  for  them  in 
any  state  in  which  he  might  happen  to  be  found.  The  clause 
of  the  constitution  referred  to,  he  says,  certainly  never  in- 
tended to  give  to  the  citizens  of  each  state  the  privileges  of 
citizens  of  the  several  states,  and  at  the  same  time  to  exempt 
them  from  the  liabilities  which  the  exercise  of  such  privileges 
would  bring  upon  individuals  who  were  citizens  of  the  state. 
This  would  be  to  give  the  citizens  of  other  states  far  higher 
and  greater  privileges  than  are  enjoyed  by  the  citizens  of  the 
state  itself.  Besides,  it  would  deprive  every  state  of  all  con- 
trol over  the  extent  of  corporate  franchises  proper  to  be  granted 
in  the  state,  and  corporations  would  be  chartered  in  one 
to  carry  on  their  operations  in  another.  He  further  says: 
"Whenever  a  corporation  makes  a  contract,  it  is  the  contract 
of  the  legal  entity, — of  the  artificial  being  created  by  the  char- 
ter,— and  not  the  contract  of  the  individual  members.  The 
only  rights  it  can  claim  are  the  rights  which  are  given  to  it 
in  that  character,  and  not  the  rights  which  belong  to  its  mem- 
bers as  citizens  of  a  state." 

These  passages  from  that  opinion  settle  us  in  our  convic- 
tions that  corporations  have  no  status  in  states  as  citizens  of 
the  state  creating  them;  and  when  they  come  into  this  state 
to  do  business  and  make  profits,  a  discrimination  can  be  right- 
fully made  between  them  and  our  domestic  corporations  of  the 
same  character;  that  if  it  should  be  deemed  good  policy  by 
the  legislature,  they  could  be  so  taxed,  or  otherwise  burdened 
as  to  compel  them  to  leave  the  state.  They  may  be  regarded 
as  a  benefit  or  a  nuisance,  according  to  the  caprice  of  ***« 
legislature,  they  not  being  citizens  in  any  approveu  acubo  ul 
that  term,  which  cab  be  correctly  understood  in  no  other  sense 
than  that  in  which  it  was  understood  in  common  acceptation 
when  the  constitution  was  adopted,  and  as  it  is  universally 
explained  by  writers  on  government,  without  an  exception.    A 
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citizen  is  of  the  genus  homo,  inhabiting,  and  haying  certain 
rights  in,  some  state  or  district.  Such  a  being,  if  a  citizen  of 
New  York,  or  of  any  other  state  of  this  Union,  is  for  many 
purposes  a  citizen  of  this  state,  and  of  all  the  other  states, 
and  is  entitled  to  all  such  privileges  and  immunities,  within 
the  purview  of  the  constitution,  as  the  citizens  of  those  states 
permanently  residing  therein  are  entitled  to.  These  are 
personal  privileges,  many  of  which  are  specified  in  the  case  of 
Corfield  v.  Coryell,  4  Wash.  C.  C.  371,  cited  approvingly  by 
appellant. 

These  privileges  attach  to  him  in  every  state  into  which  he 
may  enter  as  to  a  human  being,  —  as  a  person  with  faculties 
to  appreciate  them,  and  enjoy  them,  not  to  an  intangibility,  a 
mere  legal  entity,  an  invisible  artificial  being,  but  to  the  man, 
made  in  God's  own  image. 

The  individual  citizen  has  the  power  of  moving  from  place 
to  place,  as  his  business  or  his  pleasure  may  prompt.  He  has 
rights  which  are  so  important  as  to  make  it  desirable  that 
they  should  be  uniform  throughout  this  broad  and  expanded 
Union,  which,  in  order  to  promote  mutual  friendship,  and  free, 
social,  or  business  intercourse  among  the  people  of  the  several 
states,  were  placed  by  this  clause  of  article  4  under  the  protec- 
tion of  the  federal  government.  In  the  case  of  corporations 
no  such  reasons  exist.  Corporations,  in  the  states  of  their 
creation,  are  not  entitled  to  the  privileges  or  "  rights,"  as  ap- 
pellant claims,  of  the  citizens  of  such  states.  They  cannot 
vote  at  elections,  they  are  ineligible  to  any  public  office, 
they  cannot  be  executors,  administrators,  or  guardians.  They 
are  artificial  beings,  endowed  only  with  such  powers  and 
privileges  and  rights  as  their  creator  thought  proper  to  bestow 
upon  them.  They  have  not  the  power  of  locomotion,  and  of 
course  are  not  fit  subjects,  in  the  view  above  expressed,  of  the 
constitutional  clause  on  which  this  cause  turns.  Not  being 
able  to  go  into  the  states  of  the  Union  at  their  corporate  will 
and  pleasure,  and  exercise  their  faculties  therein,  they  cannot, 
by  any  reasonable  and  just  view  of  that  clause,  be  deemed  as 
coming  within  its  spirit  or  object. 

This  tax  of  two  dollars  imposed  on  these  companies  is  not 
a  tax  on  the  persons  or  property  of  the  corporators  or  stock- 
holders. It  is  the  artificial  being,  the  mere  legal  entity,  which 
is  taxed,  and  the  tax  is  paid  out  of  the  funds  of  the  corpora- 
tion.   The  immunity  claimed  by  appellant  is  claimed  on 
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behalf  of  the  corporation  as  Buch,  and  not  in  behalf  of  the 
individual  stockholders,  and  cannot  be  allowed. 

As  was  said  by  the  supreme  court  of  New  Jersey  in  Tatem 
V.  Wrighty  23  N.  J.  L.  429,  the  business  transacted  by  the  ap- 
pellant is  the  business  of  the  several  corporations  whom,  he 
represents;  and  although  the  several  stockholders  are  inter- 
ested in  that  business,  and  their  profits  may  be  affected  by  the 
taxes  imposed,  yet  as  they  choose  to  transact  it  through  the 
medium  of  an  incorporated  name,  having  no  personal  charac- 
ter or  rights,  and  not  properly  within  the  designation  of  a 
citizen,  they  must  take  their  charters  with  all  the  disabilities 
properly  belonging  to  them,  one  of  which  is,  if  an  incorporation 
goes  beyond  the  limits  of  the  sovereignty  which  created  it,  it 
must  submit  to  such  terms  as  such  other  sovereignties  see  fit 
to  impose. 

The  views  we  have  here  expressed  render  it  unnecessary  to 
consider  the  authorities  cited  by  appellee.  We  have  looked 
into  some  of  them,  and  they  fortify  the  positions  the  city  has 
taken. 

The  point  made,  that  this  is  a  tax,  and  not  uniform,  and 
therefore  unconstitutional,  is  fully  answered  by  the  case  of  the 
People  V.  Thurber^  13  111.  554,  and  the  Firemen^s  Benevolent 
Association  v.  Lounsbury^  21  Id.  511  [74  Am.  Dec.  115]. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Comity  does  not  Prevail  in  Deroqation  of  Positive  Law:  Smith  ▼.  Jfe- 
Atee,  92  Am.  I>ec.  641.  See  also  HoJmemannian  L\ft  Ins.  Co,  ▼.  ffecfte,  CMfc^ 
p.  519. 

Power  of  State  to  Discriminate  against  Foreign  Corporations  Doing 
Business  therein.  — The  right  pf  individiialB  to  be  a  corpontion  and  to  act 
in  a  corporate  capacity  ia  a  peculiar  privilege,  the  creatioa  of  local  law,  and 
cannot  by  the  mere  force  of  that  law  exist  or  be  ezerciaed  beyond  the  ter« 
ritorial  limits  of  the  state  which  enacts  it:  CcmmonweaUh  v.  Milton,  12  B. 
Mon.  212;  S.  C,  64  Am.  Dec.  522.  Foreign  corporations  are,  by  the  comity 
of  nations,  permitted  to  make  contracts  in  other  states  and  to  establish  agen- 
cies and  carry  on  business  there,  unless  they  are  excluded  from  so  doing,  or 
unless  such  permission  is  against  the  policy  or  interest  of  such  states:  Blair 
V.  Perpettiallns.  Co.,  10  Mo.  559;  S.  C,  47  Am.  Dec.  129;  WilUams  v.  Crtn- 
weU,  51  Miss.  817;  Newburg  Petroleum  Co.  v.  Weare,  27  Ohio  St.  343;  Ohk> 
L.  L  <C'  T,  Co,  V.  MerchanUf*  /.  A  T,  Co.,  11  Humph.  1;  S.  C,  53  Am.  Dec. 
742.  But  a  corporation  created  by  one  state  can  transact  business  in  another 
state  only  with  the  consent,  express  or  implied,  of  the  latter  state.  The  ex- 
istence of  a  corporation  in  a  foreign  jurisdiction  is  recognized,  not  by  rights 
but  of  grace:  Farmers*  and  Merchants*  Ins,  Co.  v.  Harrah,  47  Ind.  236;  Home 
Ins.  Co.  ▼.  Davis,  29  Mich.  238;  Erie  R'y  Co,  v.  State,  31  N.  J.  L.  631;  &  C, 
B6  Am.  Deo.  226;  People  v.  Fire  Association  qf  P/dladeip/da,  92  N.  Y.  311; 
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Wntem  Unkm  Teleffraph  Co.  v.  Mayer,  28  Ohio  St.  521;  Bank  qfAttgusta  v. 
Sarle,  13  P«t  619;  LafaydU  Ins.  Co.  ▼.  Frtneh,  18  How.  404;  Paiul  v.  Ktr- 
0iiiKi»  8  WalL  168;  Livarpool  In»,  Co,  ▼.  Mas8acfuueU9,  10  Id.  566.  A  state 
haa  poirer  to  wholly  ezdade  from  ita  territory  corporations  chartered  by 
other  atatea,  and  the  motive  of  auch  exdusioa  cannot  be  inquired  into:  2 
Horawetz  on  Oorporations,  2d  ed.,  sec  971;  People  v.  Fire  AsaockUion  qf 
PkOade^l^ia,  92  N.  Y.  311;  WeMem  Union  TeL  Co.  v.  Mayer,  23  Ohio  St.  521; 
DmetU  V.  Ckieago,  10  WalL  410,  affinmng  the  decision  in  the  principal  case; 
Jkfle  y.  Continental  /jm.  Co.,  94  U.  S.  535.  A  state  may,  in  its  discretion, 
require  a  foreign  corporation  to  comply  with  certain  prescribed  formalities, 
to  pay  taxes,  licenaea,  etc,  and  to  assnme  obligations  that  may  be  required 
of  it|  aa  a  condition  precedent  to  its  right  to  transact  business  within  its 
jnriBdiotion:  Netley  ▼.  Clark-Oardner  L.  M,  Co.,  4  CoL  369;  Ooldermth  v. 
Home  Ina.  Co.,  62  Ga.  379;  PeopU  v.  Thurber,  13  111,  354;  Firemen*^  B.  A.  v. 
Lommtbwry,  21  Id.  511;  S.  0.,  74  Am.  Deo.  115;  Cincinnati  M.  ff,  A.  Co. 
V.  RomnAal,  55  BL  85;  S.  C,  8  Am.  Rep.  626;  Weaterit,  Union  Tel.  Co.  v. 
ZM,  76  QL  174;  Farmer$*  amd  Merchants'  Ina.  Co.  v.  HarraJi,  47  Ipd.  236; 
Phoenix  Ina.  Co.  v.  Commonwealih,  5  Bosh,  68;  SUUe  v.  Foadick,  21  La.  Ann. 
434;  Attomey-Qtneral  ▼.  Bay  State  M.  Co.,  99  Mass.  148;  Home  Fna.  Co.  ▼. 
Davia,  29  Mich.  238;  Peop^  v.  Imlay,  20  Barb.  68;  People  v.  Fh-e  Aaaodation 
<lf  Philadelphia,  92^.  Y.  311;  Weatem  Union  TeL  Co.  v.  Mayer,  28  Ohio  St. 
521;  Fire  Department  qfMUwmkee  v.  Helfenetdn,  16  Wis.  136;  Lamb  v.  Lamb, 
13  Nat.  Bank.  Reg.  17;  Lc^ayetU  Ina.  Co.  v.  French,  18  How.  404;  Paid  v. 
Virginia,  8  Wall.  108;  Ducat  v.  Chicago,  10  Id.  410;  Liverpool  Ina.  Co.  v. 
Maaaachuetta,  10  Id.  566;  tit.  Clair  y.  Cox,  106  U.  8.  350;  2  Moi-awetz  on 
Corporations,  2d  ed.,  sec  971.- 

It  haa  been  nniformly  held  that  corporations  are  not  citi::7n3  within  the 
meaning  of  section  2  of  article  4  of  the  eonstitation  of  the  United  States, 
which  provides  that  **  the  citizens  of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  states  ":  Cincinnati  M.H.  A,  Co. 
V.  BoaenUtal,  55  IlL  85;  S.  C,  8  Am.  Rep.  626,  citing  the  principal  case;  Farmera* 
and  Merchanta'  Ina.  Co.  v.  Harrah,  47  Ind.  236;  Pluxnix  Ina.  Co.  v.  Common- 
wealth,  5  Bush,  68;  Home  Ina.  Co.  v.  Davia,  29  Mich.  238;  People  v.  Imlay,  20 
Barb.  68;  Weatern  Union  TeL  Co.  v.  Mayer,  28  Ohio  St.  521;  WIteeden  v. 
Camden  and  Amboy  R.  R.  dr  T.  Co.,  2  Phila.  23;  Bank  qfAuguata  v.  Ikirle,  13 
Pet.  519;  Paul  v.  Virginia,  8  Wall.  186;  Gooley  on  Taxation,  2d  ed.,  100. 
The  privileges  and  immunities  secured  by  the  constitution  to  the  citizens  of 
eaoh  state  in  the  several  states  are  those  privileges  and  immunities  which 
are  common  to  the  citizens  in  the  latter  states  under  their  constitutions  and 
laws  by  virtue  of  their  being  citizens.  Special  privileges  enjoyed  by  citizens 
in  their  own  states  are  not  secured  by  it  in  other  states.  Mr.  Justice  Field, 
in  delivering  the  opinion  of  the  court  in  Paul  v.  Virginia,  8  WalL  181,  in  dis- 
cussing this  subject,  said:  "Now,  a  grant  of  corporate  existence  ia  a  grant 
of  special  privileges  to  the  corporators,  enabling  them  to  act  for  certain 
deaignatedpuipoaes  as  a  single  individual,  and  exempting  them  (imless  other- 
wise specially  provided)  from  individual  liability.  »^'  »  '  Having  no  absolute 
right  of  recognition  in  other  states,  but  depending  for  such  recognition  and 
the  enforcement  of  its  contracts  upon  their  assent,  it  follows,  as  a  matter  of 
course,  that  such  assent  may  be  granted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  impose.  They  may  exclude  the  foreign 
corporation  entirely.  They  may  restrict  its  business  to  particular  localities, 
er  they  may  ezaet  inch  security  for  the  performance  of  its  contracts  with 
eitiMOSMiatheir  Judgment  will  best  promote  the  public  interest.  The 
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whole  matter  rests  in  their  discretion."  In  that  caae  it  was  decided  that  a 
state  statute  which  enacts  that  no  insurance  company  not  incorporated  nnder 
the  laws  of  the  state  passing  the  statate  shall  carry  on  its  bnoness  within 
the  state  without  previoasly  obtaining  a  license  for  that  purpose,  and  that  it 
«hall  not  receive  such  license  until  it  has  deposited  with  the  treasurer  of  the 
state  bonds  of  a  specified  character,  to  an  amount  varying  from  thirty  to 
fifty  thousand  dollars  according  to  the  extent  of  the  capital  employed,  is  not 
in  conflict  with  that  clause  of  the  constitution  of  the  United  States  which 
declares  that  "  the  citizens  of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states,"  nor  with  the  clause  which 
•declares  that  Congress  shall  have  power  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states.'* 

In  OoldtJttUh  V.  Home  Ina.  Co.,  62  Ga.  379,  it  was  decided  that  a  state  may 
impose  upon  foreign  corporations,  as  a  condition  of  their  doing  business 
within  the  state  of  Georgia,  the  same  burdens  in  the  way  of  licenses,  taxe% 
«tc.,  as  the  state  of  their  incorporation  imposed  upon  Georgia  corporations  as 
a  condition  of  their  doing  business  within  their  jurisdictions.  In  People  v. 
Fire  Asa'n  of  Philadelphia,  92  N.  Y.  311,  a  statute  of  New  York  was  sus- 
tained, which  provided  that  a  foreign  corporation  should  pay  to  the  New 
York  superintendent  of  the  insurance  department,  for  taxes,  fines,  etc,,  an 
amount  equal  to  that  imposed  by  the  "  existing  or  future  laws  "  of  the  state  of 
its  origin,  upon  New  York  companies  seeking  to  do  business  there,  when  such 
amount  should  be  greater  than  that  required  for  such  purposes  by  the  then 
existing  laws  of  New  York.  In  Lc^fayeUe  Ins.  Co.  v.  French,  18  How.  404,  it 
was  held  that  a  state  may  impose  as  a  condition  of  a  foreign  corporation's  doing 
business  therein  that  process  on  the  corporation's  agent  shall  be  considered  as 
aervice  upon  the  corporation  itself;  and  that  such  a  condition  is  neither  uncon- 
stitutional nor  unreasonable.  In  Home  Ins.  Co.  ▼.  Davis,  29  Mich.  238,  it  waa 
held  that  a  condition  that  foreign  corporations  shall  submit  themselves  to 
the  jurisdiction  of  the  state  courts,  and  not  transfer  causes  to  the  federal 
-courts,  was  valid.  But  see  Insuraiice  Co.  v.  Morse,  20  Wall.  445,  and  Doffle 
V.  CofUinentai  Ins.  Co.,  94  U.  S.  535,  where  it  was  held  that  a  statute  which 
enacted  that  a  foreign  corporation  should  not  transact  business  in  the  state 
in  which  it  was  enacted,  unless  it  stipulated  in  advance  that  it  would  not 
remove  into  the  federal  courts  any  suit  that  might  be  commenced  against  it 
in  the  state,  was  held  to  be  repugnant  to  the  constitution  of  the  United 
States,  and  void;  and  that  an  agreement  entered  into  pursuant  to  such  stat- 
ute was  of  no  effect.  In  reference  to  conditions  touching  the  service  of  pro* 
cess  upon  foreign  corporations,  Mr.  Justice  Field,  in  delivering  the  opinion 
of  the  court  in  8L  Clcdr  v.  Cox,  106  Id.  356,  said:  "  If  a  state  permits  a  for- 
eign corporation  to  do  business  within  her  limits,  and  at  the  same  time  pro- 
Tides  that  in  suits  against  it  for  business  there  done  process  shall  be  served 
upon  its  agents,  the  provision  is  to  be  deemed  a  condition  of  the  permission; 
and  corporations  that  subsequently  do  business  in  the  state  are  to  be  deemed 
to  assent  to  such  condition  as  f uUy  as  though  they  had  specially  authorized 
their  agents  to  receive  service  of  the  process.  Such  condition  must  not,  how- 
ever, encroach  upon  that  prmciple  of  natural  justice  which  requires  notice  of 
«  suit  to  a  party  before  he  can  be  bound  by  it.  It  must  be  reasonable;  and 
the  service  provided  for  should  be  only  upon  such  agents  as  may  be  properly 
-deemed  representatives  of  the  foreign  corporation." 

Power  to  Pisoriminate.  —  As  a  necessary  deduction  from  the  princi- 
ples already  discussed,  it  is  clear  that  a  state  has  power  to  diwcriminata 
against  foreign  corporations  desiring  to  transact  business  within  its  tar* 
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ritory.  And  it  has  been  expressly  decided,  both  by  the  state  and  federal 
conrts,  that  &  state  has  the  right  to  impose  upon  corporations  chartered  by 
ether  states  a  tax  or  burden  for  the  privilege  of  transacting  their  business 
therein,  although  no  snch  burdens  are  imposed  upon  like  corporations  char- 
tered by  its  own  legislature:  Angell  and  Ames  on  Corporations,  sec.  486  a; 
St  Claxr  ▼.  Cox,  106  U.  S.  350;  ComnumtoeaUh  v.  Milton,  12  R  Mon.  212; 
S.  C,  54  Am.  Dec.  522;  Phomix  Ins,  Co,  v.  Cotnmonwealik,  5  Bush,  68;  State 
^.  Fo9dkk,  21  La.  Ann.  434;  Tatem  v.  WrigU,  23  N.  J.  L.  429;  Fire  Depart- 
mint  V.  Nobley  3  £.  D.  Smith,  440;  Fire  DepaHmerU  v.  Wright,  3  Id.  453; 
Slaughter  ▼.  CommcnweaUh,  13  Gratt.  767;  Fire  Department  qf  'Milwaukee  v. 
ffelfenstein,  16  Wis.  136.  But  see  Erie  R'y  Co.  v.  State,  31  N.  J.  L.  531, 
S.  C,  86  Am.  Dec.  226,  where  it  was  held  that  a  state  cannot  tax  a  foreign 
corporation  upon  a  different  principle  or  in  a  different  manner  from  what  she 
can  tax  her  own  domestic  corporations.  The  right  of  a  state  to  tax  a  foreign 
corporation  may  be  conferred  by  the  legislature  upon  a  municipal  corpora- 
tion: Angell  and  Ames  on  Corporations,  sec.  486  a. 

Thb  psingifal  casb  is  cited  to  the  point  that  corporations  created  in 
another  state  are  not  citizens  of  such  state  within  the  meaning  of  the  federal 
constitution:  Cincinnati  etc.  Co.  v.  Rosenthal,  55  III.  90;  and  cannot  exercise 
their  functions  in  another  state  or  a  different  sovereignty  without  permission: 
Carroll  v.  East  St.  Louis,  67  Id.  570.  And  therefore  a  foreign  corporation 
may  be  taxed  to  any  exent  as  the  condition  upon  which  it  shall  be  allowed 
to  exercise  its  franchises  and  privileges:  Western  Unhn  TeL  Co.  v.  Lieb,  76 
Id.  173;  see  DuaU  v.  Chicago,  10  WalL  410. 


Pittsburg,  Foet  Wayne,  and  Chicago  Eailway 

Company  v.  Bumstead. 

[48  ILUNOIS,  221.] 

Child  is  not  Trbspasseb,  akd  ma  Parents  abs  not  Guiltt  of  N£oli- 
OENOS,  where  it  appeared  that  the  child,  who  was  four  years  old  and  was 
living  with  his  parents  in  close  proximity  to  the  defendants'  railway 
track,  was  left  by  his  mother,  who  had  occasion  to  visit  a  neighbor,  with 
lus  sister,  a  girl  fourteen  years  of  age,  and  while  she  was  engaged  in 
some  necessary  duty  the  boy  left  the  house,  and  while  he  was  within 
the  defendants'  right  of  way,  but  upon  a  private  road  which  crossed  the 
track  and  was  used  by  the  public,  the  accident  happened;  and  that  it 
was  caused  by  a  train  colliding  with  a  push-car,  and  shattering  the  car  to 
pieces,  a  fragment  of  which  struck  the  boy,  who  was  at  some  consid- 
erable distance  from  the  place  of  collision,  and  caused  the  injuries  com* 
plained  of;  for  the  boy,  in  common  with  the  rest  of  the  public,  had  a 
right  to  be  on  the  private  road  and  within  the  defendants'  right  of  way, 
until  its  use  by  the  public  should  be  prohibited  by  the  company. 

Mother  Who  Leaves  Child  Four  Years  of  Age  with  his  Sister  four- 
teen years  of  age,  who  is  shown  to  be  intelligent  and  affectionate,  while 
the  mother  visits  a  neighbor,  is  not  guilty  of  contributory  negligenoe,  in 
an  action  against  a  railroad  company  for  injuries  to  the  diild. 

Railroad  Company  is  Liable  for  Neoliqengb  of  Agent  in  LoANDia 
Push-gar  to  persons  unaccustomed  to  its  use,  who  left  it  upon  the  trad^ 
i^ereby  a  collision  occurred. 
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NaauaKNCi  of  Enozhexb  is  Nioijoxnce  of  Railboad  Ck>icPAiiT,  where 
he  might  have  stopped  the  trun  aad  avoided  a  collision  with  a  poah-car, 
bnt  did  not  do  so  though  warned  by  signals  of  persons,  and  though  the 
pnsh-car  was  in  sight  for  more  than  a  mile;  and  it  is  no  excuse  that  he 
supposed  the  car  to  be  in  the  charge  of  section-men  who  would  remove  it 
from  the  track  upon  the  approach  of  the  train,  for  he  should  have  known 
that  the  car  was  not  under  the  control  of  railroad  employees,  by  the  fact 
that  they  did  not  attempt  to  remove  it  on  the  signal  being  given. 

Case.    The  opinion  states  the  facts. 

E.  A,  Storra,  for  the  appellants. 
David  B,  Lyman,  for  the  appellee. 

By  Court,  Bbeese,  C.  J.  This  was  an  action  of  trespass  on 
the  case,  brought  to  the  Cook  circuit  court,  by  Thomas  Bum- 
stead,  against  the  Pittsburg,  Fort  Wayne,  and  Chicago  Rail- 
way Company,  to  recover  damages  for  an  injury  to  his  minor 
son,  occasioned  by  the  careless  management  of  the  locomotive 
and  train  of  the  defendants.  The  injury  occurred  at  a  station, 
on  the  defendants'  road,  in  the  state  of  Indiana,  called  Castello. 

The  cause  was  tried  by  a  jury,  who  returned  a  verdict  against 
the  defendants  of  four  thousand  five  hundred  dollars.  A  mo- 
tion for  a  new  trial  was  made  by  the  defendants,  which  was 
overruled.  On  the  plaintifi"  remitting,  at  the  instance  of  the 
court,  three  thousand  dollars  of  the  verdict,  thereupon  judg- 
ment was  entered  against  the  defendants  for  the  sum  of  fifteen 
hundred  dollars. 

To  reverse  this  judgment,  the  defendants  have  appealed  to 
this  court,  and  several  points  are  made,  which  we  will  notice. 

It  appears  the  injured  party  was  a  child  about  four  years  of 
age,  living  with  his  parents  in  close  proximity  to  the  defend- 
ants'  railway  track.  On  the  day  of  the  accident,  he  was  left 
by  his  mother,  who  had  occasion  to  visit  a  neighbor,  in  charge 
of  his  sister,  a  girl  fourteen  years  of  age,  and  while  she  was 
engaged  in  some  necessary  duty  in  the  house,  the  boy,  without 
her  knowledge,  left  the  house,  and  soon  after  was  found,  to  all 
appearance,  dead,  near  the  track,  and  was  taken  up  and  brought 
to  his  house,  one  of  his  feet  crushed,  and  otherwise  wounded. 
It  appears  a  private  cart-road  crossed  the  track  near  the 
dwelling  of  the  boy's  parents,  which  was  used,  without  ques- 
tion, by  every  one  who  had  occasion  to  use  it.  It  was  on  this 
road  the  accident  occurred,  and  was  occasioned  by  an  expre?? 
train  running,  with  great  velocity,  into  a  push-car  in  advance 
of  it,  going  in  the  same  direction  of  the  train,  and  such  was  the 
force  of  the  collision  that  the  push-car  was  shattered  to  pieceSi 
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a  fragment  of  which  Btruck  the  boy,  who  was  on  this  private 
road,  and  some  considerable  distance  from  the  place  of  collision. 

The  first  point  made  by  appellants  is,  that  the  child  was  a 
trespasser  on  appellants'  right  of  way,  and  his  parents,  in  suf- 
fering him  to  be  there,  were  guilty  of  such  a  degree  of  negli- 
gence as  to  furnish  a  complete^  defense  to  the  company  for  an 
injury  which  would  not  have  occurred  but  for  this  wrongful 
intrusion,-  unless'the  company  shall  be  shown  to  be  guilty  of 
negligence  so  gross  as  to  imply  a  willingness  to  inflict  the 
injury. 

The  place  where  the  accident  occurred  was,  in  fact,  on  ap- 
pellants' right  of  way,  though  not  upon  the  track.  The  boy 
was  struck  while  on  a  road  used  by  the  public,  which  crossed 
the  track,  and  where  he,  in  common  with  the  rest  of  the  pub- 
lic,, had  a  right  to  be,  until  the  company  should  forbid  or  pre- 
vent so  much  of  its  right  of  way  from  use  by  the  public. 

The  next  point  made  by  appellants  is,  that  the  parents  of 
this  child  were  guilty  of  great  negligence  in  leaving  him  with 
his  young  sister.  We  cannot  perceive,  admitting  it  is  a  duty 
of  the  most  imperious  obligation  resting  upon  parents  to  use 
vigilance  in  the  care  of  their  offspring  of  tender  years,  that 
the  parents  of  this  child  were  wanting  in  this  requirement. 
A  mother  cannot  be  always,  at  all  "hours,  with  her  child,  nor 
is  there  any  necessity  she  should  be,  nor  is  it  practicable. 
She  must  perform  her  accustomed  avocations,  and  in  one 
moment  a  child  of  four  years  of  age  may  escape  from  her 
notice;  it  cannot  be  otherwise.  The  parents  of  this  boy,  the 
evidence  shows,  were  in  a  very  humble  walk  of  life,  who  had, 
the  mother  especially,  something  more  important  to  do  than  to 
watch  her  child  lest  he  came  to  harm.  She  had  to  contribute 
her  labor  to  feed  and  clothe  him,  and  it  is  unreasonable  to 
demand  she  should  have  no  other  employment  than  to  guard 
her  child  from  danger.  Leaving  the  child  with  his  sister,  a 
a  girl  of  fourteen  years  of  age,  and  who  appears  from  her  tes- 
timony to  be  intelligent  and  affectionate,  was  not  negligence. 
It  was  unavoidable,  and  she  was-  trustworthy,  and  competent 
to  take  the  charge  of  the  child.  What  would  be  the  public 
judgment  of  a  rule  of  law  which  should  forbid  a  mother  to 
leave  a  child  four  years  of  age  with  his  sister  of  fourteen, 
while  the  mother  was  providing  for  their  sustenance,  or  enjoy- 
ing herself  by  a  short  visit  to  a  neighbor?  Such  a  rule  would 
not  receive  the  sanction  of  any  court,  and  is  not  to  be  found  in 
any  adjudged  casey  or  in  any  legislative  enactment,  and  has 
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no  reason  in  its  favor.  There  was  no  negligence  of  the  mother, 
and  the  child  was  in  a  place  where  he  had  a  right  to  be,  and 
at  a  safe  distance  from  the  railroad  track. 

The  remaining  point  is,  there  was  no  negligence  on  the  part 
of  those  having  the  train  in  charge. 

On  this  point,  the  evidence  establishes  negligence  in  two 
particulars :  1.  In  loaning  the  push-car  to  be  used  by  stran- 
gers; and  2.  In  not  stopping  the  train  in  time  to  avoid  the 
collision. 

The  loan  of  the  push-car  by  the  company's  agent  to  per- 
sons not  accustomed  to  its  use  was  a  species  of  carelessness, 
nay,  recklessness,  with  which  we  did  not  suppose  a  faithful 
and  competent  agent  could  be  chargeable.  When  the  agent 
loaned  it,  he  knew  it  was  in  violation  of  his  instructions,  the 
result  of  which  might  be  great  pecuniary  loss  to  his  employers. 
His  wrong  act  was,  in  part,  the  cause  of  this  disaster  and  life- 
long injury.  But  above  and  beyond  this,  the  conduct  of  the 
engine-driver  in  charge  of  the  express  train  admits  of  no 
justification  or  palliation.  It  is  impossible  to  believe  he  did 
not  see  the  signals  excited  persons  were  making,  warning  the 
driver  of  danger;  and  it  is  beyond  all  controversy  he  could, 
if  he  had  been  ordinarily  careful,  have  stopped  the  train  in 
time  to  avoid  collision  with  the  push-car,  which  was  in  plain 
sight  for  more  than  a  mile.  The  fact  that  he  supposed  the 
push-car  was  under  the  conduct  of  section-men,  who  would 
take  it  off  the  track  on  the  approach  of  a  train,  is  no  justifica- 
tion for  his  recklessness  in  crushing  it  to  pieces.  He  should 
have  known  the  car  was  not  under  the  control  of  railroad 
employees,  by  the  fact  they  did  not  attempt  to  remove  it  from 
the  track  on  the  signal  being  given.  Not  attempting  it,  the 
driver  should  at  once  have  slackened  speed,  and  broke  up  the 
train.  This  he  could  easily  have  done,  and  it  was  negligence 
of  the  grossest  kind  in  omitting  it,  and  for  the  consequences 
the  company  must  be  responsible.  A  railroad  company  has 
no  right  to  keep  in  its  service  such  a  reckless  man. 

It  is  also  made  a  point  by  appellants  that  the  court  erred 
in  refusing  to  give  instructions  moved  by  them,  numbered  2, 
3,  4,  and  11. 

The  substance  of  No.  11  was  contained  in  the  eighth  in- 
struction given  for  appellants,  and  the  other  instructions 
above  specified  were  properly  refused.  Instruction  numbered 
2  leaves  out  of  view  negligence  of  their  employees  in  running 
the  train.     Even  if  the  child  was  a  trespasser  on  the  right  of 
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way,  the  driver  had  no  right  to  run  over  him  and  crush  him. 
Instruction  S  is  liable  to  the  same  criticism,  and  so  is  No.  4. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 

Pabxmts'  Kbqliosnob,  when  Imfdtbd  to  Obtld'.  LiffayetU  etc  B,S,0(k 
▼.  H^ffman,  02  Am.  Deo.  318»  and  note  321;  PUtdniTgh  etc,  Ety  Co,  v.  Vining^ 
92  Id.  269;  Sheridan  ▼.  Brooklyn  A  N,  R,  R,  Co.,  93  Id.  490. 

Person  KnxxD  xtpon  RAn.ROAD  Track  must  bk  Shown  to  have  been 
rightfully  there:  L({f(xyeUe  etc,  R.  R.  Co,  ▼.  Bi^fman,  92  Am.  Dec.  318,  and* 
note  322. 

Master  is  Liable  to  Thdid  Persons  vor  Nioliosngb  or  Misoonducv 
of  hia  aeryant  within  aoope  of  hia  employmaot:  See  ZfUkee  v.  Wing,  91  Anu 
Dec.  425,  and  caaea  cited  in  the  note  42S. 
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Oter  is  never  Granted  ov  Instruments  not  under  Seal. 

Corporations  are  ENnrLED  to  Change  of  Venue  Equally  with  tir- 
dividuals. 

Ant  Recognized  Offioer  of  Corporation  mat  Hake  Requisite  Af¥i* 
DAVIT  upon  application  by  the  corporation  for  a  change  of  venue,  he^ 
being  regarded  as  a  party  to  the  record  pro  hoc  vice. 

Corporation  is  to  be  Regarded  as  "  Partt  "  within  Statute  Author- 
iziNO  "parties"  to  obtain  change  of  venue,  by  virtue  of  a  statute  declar- 
ing that  the  word  "person "  or  "persona,"  as  well  aa  all  words  referring 
to  or  importing  persona,  shall  be  deemed  to  extend  to  and  include  bodiea 
politic  and  corporate  aa  well  as  individuala. 

Stipulation  in  Insurance  Polict  that  Saltpeter  shall  not  be  Kept 
ON  Premises  is  violated  and  the  policy  avoided  if  the  assured  kept  salt- 
peter in  a  keg  on  sale  as  an  article  of  merchandise. 

Erection  of  Additional  Bcildino  on  Insured  Ppemisbs  will  not  Avoid- 
Polict  which  contains  the  condition  that  "  any  change  within  the  con- 
trol of  the  assured,  material  to  the  risk,  without  permission  herein,  shall 
avoid  this  policy,"  and  further  provides  that  it  shall  be  optional  with  the 
company  to  terminate  the  policy  if  the  risk  be  increased  by  the  erection 
of  buildings.  The  "  change  "  iJluded  to  refers  to  change  in  police  regu- 
lations made  to  prevent  accidents  from  fire. 

IvsTRUcnoN  IN  Action  on  Insurance  Polict  tuatl  nr  Compant  Knew^ 
Character  of  Business  to  be  carried  on,  when  it  issued  the  policy,  it 
must  be  held  to  have  taken  the  risks  usual  in  that  business,  is  erroneous- 
as  tending  to  mislead,  where  the  defense  was  that  the  assured  kept  salt- 
peter on  the  premises  in  violation  of  the  conditions  of  the  policy,  and 
the  proof  showed  not  only  that  it  was  of  doubtful  necessity  for  the  as- 
sured to  keep  any  aaltpeter  on  the  premises  to  carry  on  his  business,  and 
unreasonable  to  keep  a  keg  of  it»  hot  also  that  he  kept  it  on  sale. 
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Assumpsit.    The  opinioii  states  the  case. 

A,  C.  Story,  for  the  appellaDts. 
/.  F.  Le  Moyne,  for  the  appellee. 

By  Court,  Breese,  C.  J.  This  was  an  action  of  oitwnprit 
on  two  policies  of  insuFance,  brought  by  John  C.  Mehlman 
against  the  Commercial  Insurance  Company  in  the  superior 
court  of  Chicago,  at  the  April  term  thereof,  1866. 

One  of  the  policies  was  dated  September  11,  1865,  for  six 
hundred  dollars  upon  the  plaintiff's  "  one-story  frame  build- 
ing," the  other  dated  the  9th  of  October,  1865,  for  one  thou- 
sand dollars, ''  upon  his  stock  of  groceries  and  provisions,"  and 
four  hundred  dollars  '^  upon  his  stock  of  meat." 

Both  policies  contain  this  condition:  — 

''  This  policy  shall  be  vitiated  by  keeping  gunpowder,  salt- 
peter, fire-works,  naphtha,  benzine,  camphene,  turpentine,  burn- 
ing-fluid, spirit  gas,  crude  oil  or  petroleum,  or  refined  coal  or 
earth  oils,  or  kerosene,  in  quantities  exceeding  five  barrels,  or 
any  other  articles  subject  to  legal  or  police  restrictions,  on  the 
premises,  without  written  consent  hereon;  or  for  neglect  or 
deviation  from  any  of  the  laws  or  police  regulations  made  to 
prevent  accidents  from  fire;  any  change  within  the  control 
of  the  assured,  material  to  the  risk,  without  written  permis- 
sion hereon,  shall  avoid  this  policy." 

There  were  two  counts  in  the  declaration,  to  which  defisnd- 
ants  pleaded  the  general  issue,  and  eleven  special  pleas,  on 
all  which  issues  of  fact  were  made  up.  The  defendants  then 
presented  their  petition,  subscribed  and  sworn  to  by  their 
secretary,  who  stated  in  his  affidavit  that  he  had  the  control 
of  the  case,  and  had  employed  the  counsel  for  a  change  of 
venue,  on  the  ground  that  the  inhabitants  of  Cook  County 
were  prejudiced  against  the  company,  and  for  that  reason 
they  could  not  expect  a  fair  trial  of  the  cause  in  that  county. 
The  petition  states  that  defendants  had  no  knowledge,  and 
did  not  hear  or  learn,  of  the  existence  of  those  facts  and  pre 
judice  until  Thursday,  the  seventh  day  of  June,  1866,  nor  did 
knowledge  thereof  come  to  any  of  the  attorneys  or  officers 
thereof  until  that  time.  They  therefore  prayed  that  an 
order  might  be  made,  changing  the  venue  to  the  circuit  court 
of  some  county  where  the  causes  complained  of  did  not  ex- 
ist, etc. 

The  court  refused  the  petition,  to  which  the  defendants  ex- 
cepted.    A  jury  was  sworn,  and  a  verdict  rendered  for  the 
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plaintiff.  A  motion  for  a  new  trial  was  overruled,  and  judg- 
ment rendered  on  the  verdict,  to  reverse  which  defendants 
appeal  to  this  court. 

The  first  point  made  by  appellants,  assigning  error  on  the 
refusal  of  the  court  to  grant  oyer  prayed  of  the  policies,  has 
no  foundation,  as  oyer  is  never  granted  of  instruments  not 
under  seal. 

The  next  point  is  the  refusal  of  the  court  to  award  a  change 
of  venue  on  the  affidavit  of  the  secretary  of  the  company. 

It  is  insisted  by  the  appellee  that  the  application  for  a 
change  of  venue  was  discreditable  to  the  company,  a  rich  and 
powerful  corporation,  litigating  with  a  poor  man  not  possessed 
of  the  means  required  to  convey  his  witnesses  to  another 
county.  The  same  may  be  the  case  when  a  rich  man  is  con- 
tending at  law  with  a  poor  man, — either  can  avail  of  the  law, 
irrespective  of  the  hardships  that  may  ensue.  Appellee  insists 
that  the  application  was  not  sufficient  under  the  statute;  first, 
because  it  was  not  made  by  the  defendants,  but  by  an  agent, 
and  cites  the  case  of  CnmeU  v.  Maughs,  2  Gilm.  421  [43  Am. 
Dec.  62],  in  which  an  agent  of  the  party  petitioning  for  a 
change  of  venue  made  the  application  and  affidavit.  The 
court  said,  and  very  properly,  that  the  statute  only  authorizes 
the  parties  to  obtain  a  change  of  venue,  and  the  application 
must  be  made  by  a  party  to  the  record,  the  petition  being 
verified  by  his  affidavit.  The  statute  does  not  include  per- 
sons out  of  the  record,  nor  allow  them  to  swear  to  the  petition 
as  agents  or  otherwise. 

It  will  be  well  to  consider  this  objection  in  connection  with 
the  second  made  by  the  appellee,  which  is,  that  the  law  did 
not  intend  such  an  application  should  be  made  by  a  corpora- 
tion. 

These  are  the  several  objections  urged  by  appellee  against 
the  application  for  a  change,  and  if  valid,  very  important 
interests  of  the  state,  the  corporate  interest,  are  in  a  degree 
outlawed.  Why  should  not  corporadons  have  the  same  privi- 
lege of  protection  from  prejudfce  as  a  natural  person?  Are 
their  chartered  rights  and  pecuniary  interests  less  to  be 
regarded  than  those  of  the  individual?  If  so,  why  so?  No 
good  reason  can  be  assigned  why  corporations  should  not  have 
the  benefit  of  this  law  equally  with  individuals.  It  is  true, 
they  are  not  expressly  embraced  by  name  in  the  statute,  but 
courts  sitio  administer  the  law,  as  well  in  its  spirit  as  in  its 
words.    Parties  to  a  suit,  either  party,  may  make  the  applica- 
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tion.  This  corporation  is  one  party,  and  the  only  real  question 
is,  How,  being  a  party,  can  it  make  the  requisite  affidavit? 

We  have  no  decided  case  in  point,  but  we  know  a  corpora- 
tion can  only  act  by  its  officers  and  agents,  and  the  spirit  and 
reason  of  this  law  would  require  us  to  regard  a  recognized  offi- 
cer of  a  corporation  as  a  party  pro  hac  vice.  Suppose  a  corpo- 
ration is  sued  or  suing,  desires  a  continuance,  or  is  summoned 
as  a  garnishee  in  a  case,  who  but  an  officer  of  the  company 
having  charge  of  its  business  could  make  the  affidavit  in  the 
first  case,  or  answer  interrogatories  in  the  other?  And  we  are 
not  without  authority  in  regard  to  the  last  proposition,  tn 
the  case  of  Oliver  v.  Chicago  etc.  R.  R.  Co.^  17  111.  587,  which 
was  where  a  judgment  had  been  recovered  before  a  justice  of 
the  peace  against  the  company,  and  an  appeal  taken  to  the 
circuit  court,  the  only  question  considered  was  whether  the 
answer  made  by  the  garnishee  was  sufficient.  The  court  say 
the  garnishee  was  a  corporate  company,  created  by  the  laws 
of  this  state,  necessarily  performing  all  its  functions  and  acts 
through  its  agents  and  representatives.  The  answer  was 
signed  by  Mr.  Hall,  the  secretary  and  treasurer  of  the  com- 
pany, and  under  its  corporate  seal,  but  was  not  sworn  to  by 
any  one.  This  was  not  a  compliance  with  the  statute;  that 
requires  the  answer  to  be  sworn  to  in  all  cases.  And  the 
court  say:  "In  this  case,  it  is  true,  the  corporation  could  not 
in  person  swear  to  the  answer;  but  it  could  have  been  sworn 
to  by  the  proper  officer  or  agent  of  the  company  knowing  the 
facts,  which  would  have  been  a  substantial  compliance  with 
the  statute."    The  same  reasoning  will  apply  in  this  case. 

This  court  has  decided  that  an  action  for  assault  and  bat- 
tery will  lie  against  a  corporation:  St.  Louis,  Alton,  and  Chi- 
cago R.  R.  Co.  V.  Dalby,  19  111.  353.  Would  it  not  be  an 
intolerable  hardship  and  gross  injustice  to  a  corporation  thus 
sued  in  the  home  court  of  the  party  injured,  and  he  possessing 
great  influence  in  his  county,  personal  and  otherwise,  that 
the  corporation  should  be  deprived  of  the  right  to  take  the 
suit  to  another  county,  where  the  parties  would  be  upon 
more  equal  grounds,  where  this  influence  did  not  prevail?  No 
party  to  a  suit  can  be  deprived  of  the  benefit  of  this  law,  if  it 
is  administered  in  its  spirit.  There  is  no  doubt  that  in  very 
many  cases  these  applications  are  made  for  sinister  purposes; 
but  that  is  a  fact  and  an  argument  for  the  law-making  power. 
Courts  must  administer  the  law  as  it  is,  according  to  its  letter, 
spirit,  and  obvious  meaning  and  intention. 
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But  this  reasoning  is,  perhaps,  unnecessary,  as  the  statute 
referred  to  by  appellants  covers  the  whole  ground.  In  chapter 
90,  Scates's  Compilation,  722,  section  29,  it  is  declared  that 
the  word  "  person  "  or  "  persons,"  as  well  as  all  words  refer- 
ring to  or  importing  persons,  shall  be  deemed  to  extend  to 
and  include  bodies  politic  and  corporate  as  well  as  individuals. 

The  word  "  parties,"  in  the  venue  act,  refers  to  and  imports 
persons  most  certainly,  and  includes  this  corporation. 

This  point  is  well  taken  by  appellants. 

Appellants  further  insist  that  an  avoidance  of  the  policy 
was  shown  by  the  proof  that  appellee  kept  saltpeter  in  the 
building,  contrary  to  the  express  terms  of  the  policy. 

To  rebut  this,  appellee  proved  it  was  customary  in  meat- 
houses  to  keep  saltpeter,  to  be  used  in  the  preservation  of 
meats,  —  from  one  fourth  to  one  pound  a  month  being  usual 
for  such  purpose. 

'Admitting  this,  and  that  such  custom  can  overrule  the 
terms  of  the  policy,  the  proof  goes  much  further,  and  estab- 
lishes the  fact  that  the  assured  kept  it  in  a  keg  on  sale,  as  an 
article  of  merchandise.  This  was  clearly  in  the  face  of  the 
policy,  and  vitiated  it.  Whether  saltpeter  will  explode  or  not 
may  be  a  vexed  question,  and  whether  dangerous  or  not  is 
immaterial;  the  agreement  was,  that  the  assured  should  not 
keep  it,  and  if  he  did,  the  policy  should  be  vitiated,  and  he 
must  be  held  to  the  agreement.  In  the  case  of  Mead  v.  North- 
western  Ins,  Co.^  7  N.  Y.  530,  where  one  of  the  conditions  of 
the  policy  was, ''  camphene  cannot  be  used  in  the  building  un- 
less by  special  permission  in  writing,"  etc.,  and  defendants 
proved  that  camphent^  had  been  used  in  the  building,  but  it 
was  shown  it  had  been  taken  out  before  the  fire,  it  was  held 
that  the  clause  was  a  prohibition  forming  a  part  of  the  contract 
of  insurance,  and  if  violated,  whether  that  affected  the  risk  or 
not,  the  policy  was  avoided,  and  it  was  immaterial  whether 
the  subject  of  the  breach  continued  up  to  the  time  of  the  loss 
or  not.  The  same  point  was  decided  in  Weatfall  v.  Hudson 
River  Fire  Im.  Co.,  12  Id.  289. 

Where  it  was  known  to  the  insurance  agent  at  the  time  the 
policy  was  effected  that  the  assured  kept  a  pVohibited  article, 
and  intended  to  keep  it,  in  the  building  insured,  the  keeping 
it  would  not  render  the  policy  void,  whether  permission  to 
keep  it  was  indorsed,  or  intended  or  neglected  to  be  indorsed: 
Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mich.  202. 

As  to  knowledge  in  this  case,  it  may  be  conceded  the  agent 
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knew  a  email  quantity  of  saltpeter  was  kept  in  every  meat- 
shop,  a  few  ounces  of  which  were  used  monthly  to  preserve 
the  meat.  It  was  proved,  however,  he  had  a  keg  of  it  nearly 
fiiU,  and  dealt  in  it,  on  one  occasion  at  least,  as  an  article  of 
merchandise.  This  avoided  the  policy.  It  is  absurd  to  say 
such  a  contract  can  be  entered  into  and  its  terms  avoided,  or 
evaded  at  the  will  of  one  of  the  parties  without  the  consent  of 
the  other. 

It  is  further  objected  by  appellants  that  the  policy  was 
vitiated  in  another  respect,  and  that  was  in  the  erection  of 
tibe  shed  on  the  rear  of  the  insured  premises,  in  which  he  kept 
a  stove  and  kettle  which  he  used  for  cooking  sausages  and 
rendering  lard.  This  shed,  with  its  appurtenances  and  uses 
to  which  it  was  applied,  it  is  contended,  was  an  important 
change  in  the  condition  of  the  premises,  whoUy  within  the 
control  of  the  assured,  and,  as  was  proved  by  practical  fire- 
men, material  to  the  risk,  that  being  increased  thereby. 

Reference  is  made  in  support  of  this  point  to  this  clause  in 
the  policy  which  closes  the  particular  statement  of  the  clauses 
which  shall  vitiate  the  policy,  a  part  of  which,  relating  to  gun- 
powder and  saltpeter,  we  have  quoted,  and  concludes, ''  any 
change  witiiin  the  control  of  the  assured  material  to  the  risk, 
without  written  permission  herein,  shall  avoid  this  policy." 
What  "  change  "  is  here  alluded  to,  or  was  in  contemplation 
of  the  parties,  is  not  entirely  clear;  but  interpreting  it  by  the 
position  in  which  the  clause  is  found,  and  its  connection  with 
the  previous  part  of  the  sentence,  we  must  suppose  that  change 
in  police  regulations,  made  to  prevent  accidents  from  fire,  and 
which  the  assured  might  control,  and  material  to  the  risk, 
would,  without  the  written  permission  of  the  assurer,  avoid 
the  policy.  It  could  hardly  mean  a  change  in  the  condition 
of  the  premises  by  the  erection  of  buildings  on  the  premises, 
for  that  is  distinctly  provided  for  in  a  subsequent  clause  of 
the  policy,  reading  thus:  '^If  during  the  insurance  the  risk 
shall  be  increased  by  the  erection  of  buildings,  or  by  the  use 
or  occupation  of  neighboring  premises  or  otherwise,  or  if  the 
company  shall  so  elect,  it  shall  be  optional  with  the  company 
to  terminate  this  insurance  at  any  time  by  giving  notice  to  the 
assured  or  his  representatives  of  its  intention  to  do  so,  and 
returning  or  ofiering  to  return  the  unearned  premium." 

It  would  seem  from  this  provision  an  avoidance  of  the  policy 
did  not  follow  the  erecticvn  of  this  shed,  although  the  risk  was 
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thereby  increased.    The  company  had  their  election  by  reaeon 
thereof  to  terminate  the  policy  on  notice  to  the  assnred. 

The  next  point  made  by  appellants  is  upon  the  instructions^ 

The  appellants  complain  that  the  first  nine  instructions' 
asked  by  them  were  refused.    Perhaps  the  eighth  and  ninth 
should  have  been  given,  but  as  the  court  gave  instructioiiB 
marked  1,  2,  and  3,  for  defendant,  they  sufficiently  stated  the 
law  as  applicable  to  the  case,  and  no  injury  has  been  done- 
appellant  by  refusing  the  eighth  and  ninth  instructions. 

It  is  complained,  also,  by  appellants  that  the  instructions' 
given  for  plaintiff,  marked  4,  5,  and  6,  were  wrong,  and  should 
not  have  been  given. 

The  fourth  instruction  is  as  follows: — 

*'4.  If  the  insurance  company  knew  the  character  of  the* 
business  the  plaintiff  intended  to  carry  on,  and  with  such' 
knowledge  made  the  policies,  they  must  be  held  to  have  taken- 
the  risks  usual  in  that  business;  and  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  did  keep  saltpeter  on  liie 
premises  in  question,  this  is  not  a  good  defense  to  this  action, 
if  the  jury  believe  from  the  evidence  that  said  article  is  gener- 
ally and  necessarily  used  in  the  buBiness  he  was  carrying  on, 
and  that  the  quantity  kept  was  not  unreasonable  for  such  use." 

This  instruction,  under  the  testimony  given,  was  well  calcu- 
lated to  mislead  the  jury,  for,  though  it  may  be  true  an  in- 
surance company,  knowing  the  business  of  the  assured,  cal- 
culates the  risk  usually  attendant  on  the  business,  and  though 
the  assured  may  keep  articles  necessary  to  carry  on  such 
business,  though  proscribed  by  the  policy,  it  is  not  true  he  may 
keep  them  for  sale.  The  proof  in  this  case,  by  Mary  Thaler^ 
was,  that  she  had  bought  saltpeter  there;  it  was  kept  in  a 
keg.  and  was  pretty  full  when  she  bought  some.  Creorge 
Petermichle  says  he  is  a  butcher,  and  sold  beef  to  plaintiff, 
and  says  the  plaintiff's  business  was  that  of  a  butcher,  in 
which  he  is  contradicted  by  all  the  facts  in  the  case,  and  by 
plaintiff's  own  representations  in  effecting  the  policy.  He  did 
not  butcher  meats,  but  kept  a  meat-shop,  where  meats  were 
sold.  In  answer  to  the  question,  if  it  was  necessary  for  a  meat- 
market  ordinarily  to  have  saltpeter  on  the  premises,  he  an- 
swered: "  Every  butcher  must  keep  saltpeter  ";  and  in  stating 
the  purpose  for  which  it  is  kept,  he  said:  "  Saltpeter  is  used  to 
keep  meat  longer";  and  concludes  by  saying  plaintiff  kept 
groceries  and  a  meat-market.  Thomas  Webb  said  he  was  a 
butcher,  and  that  saltpeter  is  not  necessary  in  a  meat-store. 
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but  we  use  it  to  give  redness  and  firmness  to  the  meat.  In  an 
ordinary  butcher-shop  he  would  use  about  a  pound  a  month. 
In  my  market,  I  don't  use  that  much,  take  the  year  round. 
Now,  I  don't  use  more  than  half  that  quantity. 

William  Stanly  is  a  butcher,  and  he  said  he  did  not  think 
saltpeter  was  a  necessary  article  in  a  butcher's  shop,  but  as  a 
general  thing  butchers  use  it  more  or  less;  he  used  in  his  shop 
five  or  six  cents'  worth  a  month, — about  four  ounces;  does  as 
much  business  as  any  shop  on  the  West  Side;  does  not  think 
it  necessary  to  keep  a  keg  of  it  on  hand. 

As  the  court,  in  the  instruction,  did  not  define  what  was  a 
reasonable  quantity  of  saltpeter  to  be  kept  on  hand,  the  jury 
should  have  looked  to  the  testimony,  where  they  would  have 
found  that  it  was  of  at  least  doubtful  necessity  to  keep  any  on 
hand,  and  certainly  quite  unreasouable,  and  in  violation  of 
the  policy,  to  keep  a  keg  'of  it,  and  that,  too,  as  an  article  of 
merchandise.  This  instruction  should  not  have  been  given  in 
the  terms  in  which  it  was  given. 

The  most  of  the  above  considerations  will  apply  to  the  fifth 
instruction,  and  it  should  not  have  been  given  without  ex- 
planation. 

The  sixth  instruction  refers  to  the  provision  in  the  policy, 
that  the  plaintiff  might  complete  the  buildings,  the  risk,  when 
taken,  being  only  a  carpenter's  risk,  and  it  tells  the  jury  the 
plaintiff  had  a  right  to  complete  it  in  the  usual  way,  without 
defining  what  that  way  was,  and  in  the  absence  of  all  proof  on 
that  point;  The  whole  instruction  is  calculated  to  mislead; 
for,  starting  out  on  the  hypothesis  that  the  main  building, 
which  was  all  the  building  that  was  insured  by  either  policy, 
was  the  one  he  had  a  right  to  complete  in  a  reasonable  time, 
it  closes  by  telling  the  jury  it  is  for  them  to  say,  from  the  evi- 
dence, whether  the  shanty  or  shed  was  fairly  to  be  considered 
as  a  part  of  the  work  of  completing,  not  the  building  then  in 
course  of  erection,  but  *'  the  premises,"  .under  which  general 
and  comprehensive  term  might  be  included  a  dozen  buildings 
on  the  same  lot  of  ground.  But,  as  we  have  before  said,  if 
the  erection  of  this  shed  increased  the  risk,  all  the  remedy 
given  by  the  policy  was  to  notify  to  the  assured  the  election 
of  the  company  to  terminate  the  policy,  and  as  that  was 
not  done,  the  company,  by  their  own  agreement,  took  the 
hazard. 

Entertaining  these  views  of  the  case,  the  judgment  must 
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be  reversed,  for  the  reasons  given,  and  the  cause  remanded 
for  further  proceedings  consistent  with  this  opinion. 
Judgment  reversed. 

iNSTRUCTnONS  TENDING  TO  MiSLBAD  SHOULD  NOT  BS  QrVSN:  State  ▼.  Bcih 

ham,  92  Am.  Dec.  417. 

Change  in  Insttred  Premises  as  Avoidance  of  Polict:  See  OilUai  ▼. 
PawCuchei  etc,  In$.  Co.,  91  Am.  Dec.  229,  and  note  234. 

Avoidance  of  Policy  bt  Breach  of  CoNDrnoN  aoainst  Eeepino 
Hazardous  Articles  Enumerated  therein:  See  Phoenix  Ins,  Co,  v.  Law- 
rence^  81  Am.  Dec.  521,  and  note  530. 

Corporation  is  Entitlzd  to  Change  of  Venus:  Note  to  Shattuekr. 
Myera,  74  Am.  Dec.  242,  citing  the  principal  case.  The  principal  case  is  cited 
to  the  point  that  where  a  corporation,  seeking  a  change  of  venue,  complies 
with  the  requirements  of  the  statute,  the  court  has  no  discretion  in  the 
matter,  hut  must  award  the  ehange:  Knkkerbodaer  In$.  Co,  v.  Totman^  80 
IlL  107. 
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Puedgeb  Who  Takes  Shares  of  Corporate  Stock  as  Collateral  Ss> 
CURITT  for  a  promissory  note,  with  authority  to  sell  in  case  of  the  non* 
payment  of  the  note,  is  not  bound  to  sell  upon  defiiult  in  the  payment 
of  the  note,  and  is  not  liable  for  a  loss  occasioned  by  a  depredation  in 
the  value  of  the  stock  occurring  after  the  default. 

Haker  of  Note  Who  Took  as  Considrration  thbrxior  Chick  for  Tm 
Thousand  Dollars,  and  not  for  so  many  confederate  dollars,  and  de- 
posited it  in  bank  to  his  credit^  cannot  show  in  defense  to  the  note  that 
the  check  was  paid  in  confederate  money;  for  if  he  received  anything 
but  lawful  money  of  the  United  States,  he  did  so  at  his  own  risk. 

Action  on  promissory  note.    The  opinion  states  the  case. 

Stom  and  Johnson^  for  the  plaintiff  in  error. 

Bailey  and  Magrvdevj  for  the  defendant  in  error. 

By  Court,  Walker,  J.  In  December,  1861,  appellant  and 
one  Paul  Queyrouse  were  engaged  in  conducting  a  corpora- 
tion styled  the  Southern  Shoe  Manufacturing  Company,  in 
the  city  of  New  Orleans,  of  which  appellant  was  president 
and  Queyrouse  secretary.  About  the  5th  of  that  month  ap- 
pellee purchased  of  appellant  fifty  shares  of  stock  of  the  com- 
pany, which  appellant  sold  to  him  on  the  condition  that 
appellee  would  lend  appellant  five  thousand  dollars.  Ap- 
pellee drew  his  check  on  the  Citizens'  Bank  of  New  OrleanSi 
and  received  the  Qhares  of  stock  and  appellant's  note  at  four 
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months,  for  the  money  thus  loaned.  The  check  was  payable 
to  the  order  of  appellant,  and  by  him  indorsed,  and  also  by 
his  firm,  and  deposited  to  their  credit  in  the  American  Bank 
at  New  Orleans. 

When  the  note  matured,  appellant  was  unable  to  meet  it, 
and  it  was  renewed  by  giving  the  note  sued  upon  in  this  case, 
and  transferring  fifty  shares  of  the  stock  to  appellee  as  col- 
lateral security,  and  authorizing  him  to  sell  it  at  public  or 
private  sale,  in  case  of  the  non-payment  of  the  note,  and  to 
apply  the  proceeds  in  discharge  of  the  note.  On  the  matu- 
rity of  the  note,  appellee  failed  to  sell  the  stock,  and  it  de- 
clined in  value,  and  that  is  insisted  upon  as  a  defense  in  this 
action. 

The  agreement  of  the  parties  empowered  appellee  to  sell, 
but  did  not  in  terms  require  him  to  sell.  Had  he  exercised 
the  power  by  giving  notice  to  appellant  to  redeem  or  he  would 
sell,  and  he  had  failed  to  do  so,  and  a  sale  had  been  made, 
there  can  be  no  doubt  that  the  title  would  have  passed  to  the 
purchaser,  and  the  right  of  redemption  by  appellant  would 
have  been  cut  ofi*  and  ended.  Story,  in  his  work  on  bailments, 
page  811,  section  308,  says  that,  under  the  common  law,  the 
right  to  sell  the  pledge  results  from  the  default  of  the  pledgor 
in  complying  with  his  engagement.  But  such  a  right  does  not 
divest  the  general  property  of  the  pawnor,  but  still  leaves  him 
a  right  of  redemption.  And  if  the  pawnor  neglects  or  refuses 
to  redeem  the  pawn,  upon  due  demand  and  notice,  the  pawnee 
may  have  the  pawn  sold.  It  then  follows  that  the  title  to  the 
stock  did  not  vest  in  appellee  upon  the  default  in  payment  by 
appellant.  The  general  title  remained  the  same  as  before  the 
default,  still  subject  to  redemption.  The  right  of  sale  in  case 
of  a  pledge  difiers  from  other  liens,  as  in  other  cases  such  right 
does  not  usually  exist. 

The  question  then  presents  itself,  whether  appellee  was  bound 
to  sell  this  stock  on  the  occurrence  of  the  default,  and  on  fail- 
ing to  do  so,  whether  he  has  rendered  himself  liable  to  account 
for  the  loss?  We  have  been  referred  to  no  authority  an- 
nouncing such  a  rule,  nor  have  we  been  able  to  find  any  case 
that  goes  that  length.  The  cases  of  Slevin  t.  Morrow j  4 
Ind.  425,  Roberts  v.  Thompson^  14  Ohio  St.  7,  and  JeniUion  t. 
Parker^  7  Mich.  355,  cited  in  appellant's  brief,  hold  the  doc- 
trine that  the  pledgee  is  bound  to  use  reasonable  diligence  in 
the  collection  of  negotiable  paper  pledged  as  collateral  security; 
hnt  do  not  hold  that  it  is  the  duty  of  the  pledgee  to  sell  prop* 
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erty  thus  pawned.  And  as  the  rale  is  firmly  established  that 
the  pledgee  must  make  a  demand,  and  give  notice  before  he 
can  sell  the  pledge  and  bar  the  redemption,  it  would  seem  to 
foUow  that  he  was  not  bound  to  sell.  And  under  the  ancient 
common  law,  it  required  a  judicial  proceeding  to  authorize  the 
sale,  or  at  least  to  cut  off  the  right  of  redemption:  Story  on 
Bailments,  p.  312,  sec.  3101  The  mortgagee,  by  delaying  to 
sell  the  property  upon  which  he  holds  a  mortgage,  does  not  in- 
cur liability  for  loss  by  its  depreciation,  and  the  pledgee,  not 
being  required  to  sell,  should  not  be  subjected  to  the  loss. 

The  pledgor  having  the  general  property  in  the  pledge  may 
sell  it,  and  compel  its  restoration  upon  paying  the  money  to 
redeem.  Had  appellant  found  a  purchaser  of  the  stock,  who 
had  tendered  the  amount  of  the  note,  and  appellee  had  re- 
fused to  deliver  it  to  him  as  the  purchaser,  on  the  order  of 
appellant,  then  a  very  different  question  would  have  been  pre- 
sented for  our  consideration.  In  this,  appellant  has  presented 
no  defense. 

It  is  urged  that  the  consideration  of  the  note  was  for  confed- 
erate money,  or  rather  that  the  check  was  paid  in  such  money, 
and  that  the  court  below  erred  in  not  permitting  appellant  to 
show  that  fact.  It  appears  that  the  check  was  drawn  for  ten 
thousand  dollars,  not  for  so  many  confederate  dollars,  and  it 
was  deposited  with  a  bank;  and  it  can  make  no  difference 
whether  it  was  received  in  one  kind  of  money  or  another,  or 
whether  it  was  passed  to  appellant's  credit,  as  it  was  for  lawful 
money,  and  it  was  a  matter  of  choice  if  appellant  received 
anything  but  money  which  was  a  legal  tender  under  the  laws 
of  the  United  States.  If  on  presentation  confederate  money 
had  been  tendered,  appellant  should  have  refused  it,  and  com- 
pelled the  payment  of  lawful  money,  or  returned  the  check. 
This  renders  it  unnecessary  to  determine  whether  confederate 
money  would  form  a  consideration  to  support  a  note.  The 
judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

DimiBB  OF  Wamt  of  Ck>N8n>s]unoir  wmor  OomnEBATi  Nons  abb 
OoNsiDxaATiON  OF  PkokibsokT  Note:  See  Pott§  ▼.  (Trey,  91  Am.  Deo.  294; 
Beuiifv.  FrcmkUn,  91  Id.  296,  and  notes.  See  alao  Cox  ▼.  Smith,  90  Id.  476,  to 
the  point  that  a  note  is  valid  as  founded  on  sofficient  conaideration  where, 
for  a  loan  of  fifteen  hundred  dollars  in  gold  coin,  made  at  a  time  when  that 
■moont  of  gold  wocdd  be  worth  two  thousand  five  hundred  dollars  in  paper 
cair&aeyt  tho  note  was  exacated  for  two  thousand  five  hundred  doUazs,  with- 
•at  speoifTing  in  what  kind  of  money  it  was  payable. 
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PowEBS  AND  Duties  of  Pledgee  of  Htfothbcatsd  Stdok  with  Ra- 
«PECT  TO  Sale  thsbbof:  Mainland  Fire  Ins.  Co.  ▼.  DalrympU^  89  Am.  Deo. 
779,  and  note  791;  Brywon  v.  Rayner^  90  Id.  69;  and  the  note  to  BMmm  t. 
Hurley,  79  Id.  499-606. 
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Oamaoes  FOB  Breach  of  WAiiRAifTT  of  Title  of  Land  indndes  puehaaa- 
money  paid,  with  six  per  cent  interest  thereon  for  five  years  before  the 
eviction,  and  afterwards  to  the  time  of  the  recovery  on  the  covenant,  if 
the  plaintiff  ia  liable  for  mesne  profits;  for  the  possession  and  profits  of 
the  land  are  presumed  to  be  eqaal  to  the  interest  on  the  purchase-money, 
and  as  the  grantee  is  liable  for  mesne  profits  only  for  five  years  before  the 
eviction,  his  recovery  of  interest  will  be  limited  to  that  period. 

BtATDTE  OF    LdOTATIONS    NEED    NOT    BE   PLEADED  IN  ObDEB  TO  ReSTBICT 

Bbcovebt  OF  Intebbst  by  grantee  suing  for  breach  of  warranty  of  title 
to  a  period  commencing  five  years  before  the  eviction,  as  the  question 
is  merely  of  the  measure  of  damages,  not  of  the  limitation  of  the  action. 
Sxqb88  of  Intebbst  cannot  be  Remitted  in  Appellate  Coubt;  for  that 
court  cannot  alter  or  amend  the  records  of  inferior  courts.. 

COBPOBATE  BZOTENOE  OF  PLAINTIFFS  IS  ShOWN  BT  EVIDENCE  THAT  DE- 
FENDANT sold  and  conveyed  to  them  the  land  in  controversy,  and  thereby 
reoognized  their  corporate  existence. 

Covenant.    The  opinion  states  the  case. 

McCoy  and  Stevens^  for  the  appellant. 
Wead  and  Jackj  for  the  appellees. 

By  Court,  Walkeb,  J.  This  was  an  action  of  ooTenanti 
i>ronght  by  appellees  in  the  Peoria  circuit  court,  against  Chaun- 
^^y  C.  Wood,  on  the  covenants  contained  in  a  deed  executed 
by  the  latter  to  the  former.  The  declaration  avers  that  the 
deed  was  made,  and  contained  a  covenant  of  general  warranty 
of  the  title;  that  a  suit  was  instituted  in  the  circuit  court  of 
the  United  States  in  ejectment,  by  Francis  A.  Wilson,  against 
appellees,  and  that  the  premises  thus  conveyed  were  recovered 
on  a  trial  of  the  action,  and  appellees  evicted  therefrom.  To 
the  declaration  several  pleas  were  filed,  upon  which  issue  was 
joined.  A  trial  was  subsequently  had,  resulting  in  a  judg- 
ment in  favor  of  appellees.  And  the  case  is  brought  to  this 
court  on  appeal,  and  a  reversal  is  urged  upon  the  alleged 
ground  of  a  misdirection  of  the  jury  by  the  court  below. 

The  instruction  given  for  appellees,  and  to  which  an  excep- 
-tion  is  taken,  is  the  first  in  the  series  asked  by  them,  and  ia 
this: — 
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'^  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
executed  the  deed  to  the  plaintiff,  and  that  the  plaintiff  has 
been  ousted  from  the  possession  of  the  land  therein  described 
by  virtue  of  an  older  and  better  title,  the  plaintiff  is  entitled 
to  recover  the  amount  of  the  consideration  named  in  said  deed, 
with  interest  thereon  from  the  date  of  the  deed  to  the  present 
time  at  six  per  cent." 

In  the  case  of  Harding  v.  Larking  41  111.  413,  it  was  held 
that  on  a  breach  of  a  covenant  of  general  warranty  of  title, 
the  true  measure  of  damages  was  the  purchase-money,  with 
six  per  cent  interest  for  five  years  prior  to  the  eviction,  if 
the  grantee  was  liable  for  mesne  profits;  that  the  action  for 
mesne  profits,  being  an  action  of  trespass,  and  that  the  limita- 
tion of  that  form  of  action  applied  by  analogy  to  a  recovery 
of  this  character;  that  the  recovery  of  mesne  profits  always 
followed  a  recovery  in  ejectment,  and  was  in  trespass,  and 
that  our  ejectment  law  had  given  a  suggestion  in  the  nature 
of  that  action  and  for  the  recovery  of  mesne  profits,  as  a  con- 
tinuation of  the  suit  in  ejectment,  which  followed  the  judg- 
ment for  the  recovery  of  the  land;  that  if  the  action  was 
either  trespass  or  the  suggestion  in  ejectment  for  the  recovery 
of  such  profits,  the  statute  of  limitations  barred  a  recovery  for 
a  longer  period  than  five  years  before  the  recovery;  and  that 
as  the  law  indulged  the  presumption  that  the  possession  and 
profits  of  the  land  purchased  were  equal  in  value  to  the  in- 
terest on  the  purchase-money,  that  on  the  failure  of  title,  the 
grantee,  having  enjoyed  the  use  of  the  land  from  the  date  of 
his  deed,  could  not  recover  interest  on  the  purchase-money 
except  for  the  period  of  time  he  was  liable  for  mesne  profits. 
This  rule  is  applicable  to  improved  and  productive  land,  but 
perhaps  would  not  apply  to  vacant  and  unproductive  real  es- 
tate, to  which  the  title  had  failed. 

At  the  ancient  common  law,  under  the  writ  of  warrantia 
chartXy  the  demandant  recovered  only  the  value  of  the  land 
at  the  time  the  warranty  was  made,  although  the  land  may 
have  increased  in  value  from  natural  or  other  causes:  Reeves's 
Eng.  Law,  448.  This  compensation  was  made  in  lands  by 
the  warrantor,  or  his  heir,  if  he  inherited  from  his  ancestor, 
of  equal  value  to  the  land  from  which  the  feoffee  was  evicted: 
Glanville,  c.  4,  sec.  8;  Bracton,  884  a,  b.  While  this  rule  pre- 
vailed in  England,  yet,  under  the  early  feudal  law  on  the 
continent,  the  lord  was  bound  to  recompense  his  vassal,  on 
eviction,  with  other  lands  of  equal  value  to  that  from  wbi^li 
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he  was  evicted,  at  the  time  of  eviction.  But  this  rule,  so  far 
as  we  can  ascertain,  never  obtained  in  the  common  law  of 
England;  nor  did  the  change  introducing  personal  covenants 
alter  the  rule  as  to  the  amount  of  the  recovery.  In  warranties 
on  the  sale  of  chattels  the  rule  is  the  same:  Fidder  v.  Starkin^ 
1  H.  Black.  17. 

While  originally  the  purchaser  only  recovered  the  purchase- 
money  paid,  without  interest,  yet  after  the  introduction  of  the 
action  for  mesne  profits;  which  takes  from  the  purchaser,  on 
eviction,  the  profits  of  the  land,  the  rule  was  adopted  allow- 
ing him  interest  in  lieu  of  such  profits;  and  the  rule  is  now 
established  that  he  may  recover  interest  so  long  as  he  is  liable 
for  mesne  profits,  and  we  have  seen  that  is  from  the  time  of  a 
recovery  on  the  covenant  back  to  five  years  before  the  evic- 
tion, if  the  grantee  is  liable  for  such  profits:  Stoats  v.  Ten 
Eyck,  3  Caines,  Jll  [2  Am.  Dec.  254];  Catdkins  v.  Harris,  9 
Johns.  324;  Bennet  v.  JenUns^  13  Id.  50. 

It  is,  however,  urged  that,  as  the  statute  of  limitations  was 
not  interposed,  this  question  does  not  arise  on  the  record. 
Had  the  action  been  barred  by  the  statute,  to  have  availed  of 
it,  the  plea  should  have  been  interposed.  But  there  is  no  pre- 
tense that  the  action  is  barred  in  this  case.  There  is  nothing 
appearing  from  which  it  can  be  inferred  that  any  portion  of 
the  cause  of  action  was  barred.  The  breach  of  the  covenant 
occurred  within  the  period  of  sixteen  years.  This  is  only  a 
question  of  the  measure  of  damages,  —  simply  for  what  period 
of  time  interest  shall  be  computed  on  the  purchase-money  in 
assessing  the  damages;  and  the  appellees  should  be  confined 
to  five  years  before  the  eviction,  and  up  to  the  time  they  re* 
covered  on  the  covenant,  if  they  were  liable  for  mesne  profits. 
In  the  case  of  Caulkins  v.  Harrisj  supra,  the  action  was  on  a 
covenant  in  the  deed,  and  only  the  plea  of  nan  est  factum  was 
filed,  and  in  the  court  below  interest  was  allowed  from  the 
date  of  the  deed  until  the  recovery  in  the  action  of  covenant; 
but  the  judgment  was  reversed,  the  court,  on  appeal,  only 
allowing  interest  for  six  years.  In  that  case,  the  plea  of  the 
statute  of  limitations  was  not  interposed.  The  court  below,  in 
this  case,  therefore,  erred  in  giving  appellees'  first  instruction. 

Appellant  endeavors  to  obviate  the  effects  of  the  error  by 
offering  to  remit  the  excess  of  interest  in  this  court.  We  are 
aware  of  no  case  in  which  the  record  of  the  court  below  has 
ever  been  altered  or  amended  in  this  court.  The  several 
courts  in  our  state  have  exclusive  control  over  their  record*; 
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and  it  is  not  the  province  of  this  coart  to  alter  or  amend  the 
records  of  inferior  tribunals.  This  court,  in  the  cases  of  Pick- 
ering V.  Pulriferj  4  Gilm.  79,  and  Chenot  v.  Lefevre,  3  Id.  648, 
refused  to  permit  the  entry  of  a  remittitur^  and  we  are  not  dis- 
posed to  depart  from  the  former  practice  of  the  court. 

There  is  evidence  in  the  record  to  prove  the  corporate  exist- 
ence of  appellees.  Appellant  Bold  and  conveyed  to  them  the 
land,  and  thereby  recognized  their  corporate  existence.  This 
of  itself  would  be  sufficient  evidence  on  this  plea  from  which 
the  jury  might  infer  that  they  were  acting  as  a  corporate  body, 
independent  of  the  other  evidence. 

The  judgment  of  the  court  below  must,  however,  be  reversed, 
aiid  the  cause  remanded. 

Judgment  reversed. 

RsaovuiT  or  Damaobs  up  to  Dati  of  Verdiot:  See  Cook  v.  England,  92 
Am.  Dec.  618,  and  note  treating  thia  subject  627-632. 

Amendments  aiteb  Appeal:  See  Hooper  ▼.  WeUs,  Fargo,  dt  Co,,  86  Am. 
Dec.  211,  and  note  230. 

Measure  of  Damages  for  Breach  of  Warrantt  of  Titlb  to  Land  ia 
the  purchaae-money,  with  intereat:  PhiUipB  v.  Rekheri,  79  Am.  Dec  463,  and 
note  467. 

The  principal  case  is  cited  in  IHnghouBe  v.  Keetter,  63  HI.  235,  where  it 
is  aaid  that  the  filing  of  the  soggestiona  for  a  recovery  of  mesne  profits  con- 
stitutes the  commencement  of  the  snit;  and  thongh  the  plaintiff  delay  a  year 
or  more  after  hia  recovery  in  ejectment,  all  renta  and  profits  are  barred  which 
accmed  more  than  five  years  prior  to  the  filing  of  the  Buggeatioiia;  and  the 
principal  caae  ia  not  authority  to  the  effect  that  the  period  of  limitatioiis 
necesaarily  rona  from  the  recovery  in  the  ejectment  anit. 


CiTT  OP  Galena  v.  Cobwith. 

r48  Illinois,  421J 

Provision  of  Charter  of  Citt  Axtthorizeno  It  to  Borrow  Money,  and 
to  iasoe  bonds  therefor,  and  to  expend  the  money  in  the  liquidation  of  its 
debta  and  in  improvementa,  doea  not  prohibit  it  from  funding  its  existing 
^ebt,  and  issuing  bonda  therefor,  or  giving  written  evidenoea  in  any  fonn 
the  partiea  may  agree  upon. 

Municipal  Corporations  having  Power  to  Contraot  Debts  mat  Pro- 
vide FOR  THEIR  Payment  without  express  authority  of  charter,  in  such 
mode  aa  they  and  the  holdera  of  the  indebtednesa  may  agree  upon;  and 
they  may  fund  their  debta,  if  that  be  deemed  the  beat  policy,  and  issue 
the  neoeaaary  evidencea  thereof. 

Corporations  have  All  Powers  of  Ordinart  Persons  as  Rssprois 
THEIR  Contracts,  except  when  they  are  expreaaly  or  by  necessary  im- 
plication  restricted;  and  they  havo  all  the  powws  necessaiy  to  carry  oat 
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Debt  by  Corwith  against  the  city  of  Galena,  upon  two  bonds 
issued  by  the  defendant.  The  pleas  were  the  general  issue, 
want  of  consideration,  and  that  the  city  had  no  authority  to 
issue  the  bonds.  The  verdict  was  for  the  plaintiff;  and  a  mo- 
tion for  a  new  trial  being  overruled,  and  judgment  rendered 
on  the  verdict,  the  defendant  assigned  error. 

Lovbis  Shiaderf  for  the  plaintiff. 

D.  W,  Jacksouy  for  the  defendant  in  error. 

By  Court,  Bbbese,  C.  J.  It  is  insisted  by  the  plaintiff  in 
error  that  inasmuch  as  the  charter  of  the  city  of  Galena 
granted  the  power  to  borrow,  upon  the  faith  and  pledge  of  the 
city,  so  much  money  as  they  might  deem  necessary  and  expe- 
dient, not  exceeding  twenty  thousand  dollars  in  any  one  year, 
and  to  issue  bonds,  scrip,  or  certificates  therefor,  and  that  the 
money  so  borrowed  to  be  expended  and  applied  in  liquidation 
of  the  debts  of  the  city,  and  in  the  permanent  and  useful  im- 
provement thereof,  that  thereby  the  city  is  prohibited  from 
funding  its  existing  debt,  and  giving  written  evidence  thereof, 
either  by  bonds  bearing  interest  and  on  long  time,  or  in  any 
other  form  the  parties  might  agree  upon. 

One  single  question  will,  we  think,  settle  the  present  diffi- 
culty. The  power  in  the  charter  to  borrow  this  money 
permits  it  to  be  expended  in  the  useful  and  permanent  im- 
provement of  the  city.  Now,  suppose  the  whole  amount  is 
borrowed,  and  all  expended  in  improvements,  has  the  city  no 
power  to  provide  for  its  existing  debt,  which  may  be  twice 
twenty  thousand  dollars? 

Every  corporation,  or  every  natural  person,  has  the  undeni- 
able and  inherent  right  to  pay  its  debts,  or  provide  for  their 
payment, — to  fund  them,  if  that  be  deemed  the  best  policy, 
and  issue  the  necessary  evidences  thereof.  It  will  not  be 
denied,  municipal  corporations  have  power  to  contract  debts, 
and  without  limit,  unless  restricted  by  their  charters.  Having 
this  power,  it  follows  they  can  provide  for  their  payment,  in 
such  mode  as  they  and  the  holders  of  the  indebtedness  may 
agree  upon. 

We  believe  it  to  be  well-settled  doctrine  that  corporations 
have  all  the  powers  of  ordinary  persons,  as  respects  their  con- 
tracts, except  when  they  are  expressly  or  by  necessary  impli- 
cation restricted;  and  that  they  have  all  the  powers  necessary 
to  carry  out  an  expressly  granted  power. 

The  right  bestowed  by  the  charter  to  borrow  by  no  means 
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aallifies  the  power,  vital  to  every  corporation,  to  pay  its  debta 
or  provide  for  their  payment  by  postponing  the  payment  to  a 
future  day,  and  issuing  evidences  thereof.  We  do  not  think 
the  citation  of  any  authority  necessary  to  establish  a  proposi- 
tion so  plain.  A  city  being  in  debt,  which  is  evidenced  by 
scrip  or  by  promissory  notes,  may  surely  change  the  form  of  the 
indebtedness  to  interest-bearing  bonds,  and  this  without  any 
express  authority  in  its  charter.  It  is  an  inherent  power  and 
vital,  without  which  such  organizations  could  not  live. 

These  views  dispose  of  the  instruction  which  was  objected 
to  by  plaintiff  in  error,  and  given  by  the  court  for  defendant 
in  error. 

The  evidence  offered  by  the  plaintiff  in  error  was  properly 
ruled  out,  as  it  had  nothing  whatever  to  do  with  the  merits  of 
the  case.  If  the  scrip  was  lawfully  issued,  which  is  not  de- 
nied, no  matter  what  their  depreciation  may  have  been,  the 
bonds  given  in  place  of  them  must  be  paid  at  their  face.  The 
city  must  pay  as  it  is  "  nominated  in  the  bond." 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 

Municipal  Corpobations  can  Exxboisb  onlt  Thou  Powers  Exfresslt 
Granted  by  charter,  and  sach  as  are  necessarily  incidental:  Clark  v.  Citjf  qf 
Des  Moines,  87  Am.  Dec.  423,  and  note  440;  CcMvocU  ▼.  Cit^  qf  Alton,  85  Id. 
282. 

Implied  Power  of  Municipal  Corporation  to  Borrow  Monet  ani> 
Issue  Bonds:  See  Clark  v.  CUy  qf  Des  Moines,  87  Am.  Dec  423,  and  cases 
cited  in  the  note  441.  The  principal  case  is  cited  to  the  point  that  a  muni- 
cipal corporation  has  the  right  to  pay  its  debts,  or  provide  for  their  payment, 
to  f and  them,  if  that  be  deemed  the  best  policy,  and  issue  the  necessary  evi- 
dences thereof:  SmUIi  v.  Peoria  County,  59  111.  424;  Village  qf  Hyde  Park  ^. 
Ingalls,  87  Id.  13;  Bissell  v.  CUy  qf  Kankakee^  64  Id.  250;  Burr  v.  City  qf 
Carbondale,  76  Id.  474.  But  in  County  of  Hardin  ▼.  McFarlan,  82  Id.  140,  it 
is  said,  citing  the  principal  case,  that  a  city  camiot  issue  bonds  unless  it  haa 
the  power  to  borrow  money,  and  is  not  restricted  in  the  means  of  exercising 
this  power.  And  in  Commissioners  qf  Highways  v.  Newell,  80  Id.  595,  it  i* 
held  that  what  is  said  in  the  principal  case  does  not  apply  to  the  powers  and 
duties  of  commissioners  of  highways;  and  see  Clark  v.  City  qf  Des  Moines,  87 
Am.  Dec.  423,  to  the  point  that  a  city  has  no  implied  power  to  issue  nego- 
tiable warrants. 

Corporations  mat  Use  Same  Incidental  Means  to  Aooomplish  Given 
Purpose  that  might  be  used  by  an  individual^  m  the  absence  of  restriction: 
Peo^  v.  River  Raisin  etc.  R,  R,  Co,,  86  Am.  Dec  64,  and  note  69.  The 
principal  case  is  cited  to  the  point  that  where  there  is  power  in  reference  to 
the  subject  generally,  a  city  may  make  all  contracts,  and  do  all  acts  that  an 
individual  may  do:  CUy  qf  Memphis  v.  Brown,  1  Flip.  198;  Bicknell  v.  Wid- 
ner  School  Township,  73  Ind.  604.  But  see  Clark  ▼.  City  qf  Des  Moines,  87 
Am.  Deo.  423. 
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FoETiN  V.  United  States  Wind  Engine  and 

Pump  Company. 

[48  lUJHOIS,  45L| 

OmioxNAL  Abticlsb  of  Ihookporation  Pboferlt  Rboorded  jjm  Aomb- 

BiBLB  in  evidence  without  a  certificate  of  the  clerk  that  the  instrameiiA 
is  "a  true  copy." 

JUBT  IS  WaRBAKTED    IN    FiNDINO  TwO  DXFENDAKIS  JOINTLT    LlABLB  for 

the  price  of  a  pump  purchased  by  one  of  them,  where  the  evidence 
showed  that  they  were  jointly  engaged  in  farming  and  stock-raising, 
that  they  were  in  the  habit  of  purchasing  goods  and  other  property  for 
the  farm,  which  was  chai:ge<l  to  them  jointly,  and  paid  for  sometimes  by 
one  and  sometimes  by  the  other,  and  that  the  pump  was  purchased  for 
the  use  of  their  joint  stock  and  for  their  mutual  benefit,  notwithstand- 
ing it  was  placed  on  the  separate  land  of  the  party  purchasing  it 

Action  for  the  price  of  a  mill  and  pump  by  the  appellees 
against  the  appellants,  Thomas  Fortin  and  his  brother,  who 
lived  together  and  were  jointly  engaged  in  the  business  of 
farming  and  stock-raising.  The  defendant  inter  alia  pleaded 
nvi  tiel  corporation.  In  other  respects  the  opinion  states  the 
case. 

WiUiam  H.  Richardson^  for  the  appellants. 

Jf.  B,  Loomisj  for  the  appellees. 

By  Court,  Walker,  J.  It  appears  frofti  the  record  in  this 
case  that  the  certificate  or  articles  of  association  offered  in 
evidence  was  the  original,  and  not  a  copy.  It  therefore  could 
not  have  been  truly  certified  to  be  a  true  copy  by  the  clerk. 
It  seems  to  have  been  recorded  in  the  proper  county,  and  no 
objection  to  its  admission  is  perceived,  and  hence  it  was  not 
error  to  admit  it. 

The  main  question  in  the  case  is,  whether  the  finding  of  the 
jury,  that  appellants  were  jointly  liable,  is  manifestly  against 
the  evidence.  It  appears  from  the  evidence,  and  it  was  so 
stated  by  Thomas,  that  they  purchased  goods  which  were 
charged  to  them,  and  that  sometimes  one  paid  and  sometimes 
the  other;  that  they  were  jointly  engaged  in  farming  and 
stock-raising  on  the  farm  upon  which  the  mill  and  pump 
were  placed.  It  is  true  that  Thomas  was  alone  present  when 
the  purchase  was  made,  and  it  was  placed  upon  his  land,  and 
he  states  that  each  improved  his  own  land.  It  would,  how- 
ever, seem  to  be  manifest  that  it  was  purchased  for  the  use  of 
their  stock  and  for  their  mutual  benefit,  and  as  a  means  of 
advancing  their  farming  and  stock-growing  interests,  which 
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were  joint.  And  being  in  the  habit  of  purchasing  goods  and 
other  property  for  the  farm,  and  either  of  them  paying  for  it, 
and  being  in  the  habit  of  purchasing  other  property  jointly,  a 
jury  might  reasonably  infer  that,  this  being  for  joint  use,  it 
was  purchased  on  their  joint  account,  notwithstanding  it  was 
placed  on  the  separate  land  of  one  of  them.  While  it  may 
be  that  the  evidence  is  not  of  that  clear  and  satisfactory  char* 
acter  as  would  leave  no  doubt,  still  the  evidence  tended  to 
show  that  the  purchase  was  made  on  their  joint  account,  as 
was  their  constant  habit  of  purchasing  other  property. 

We  are  of  the  opinion  that  there  was  evidence  to  warrant  the 
finding  of  the  jury,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Whethzb  Contracf  13  JoniT  OB  SxfnuL  n  Paomitr  QuvanoH  worn 
JuBY.  where  it  depend*  not  enly  on  tbe  oonftniotioa  of  mtenX  writton  in- 
•immeiitii  bat  elso  upon  onl  evidenoe:  Bradford  t.  ScftUh  Cantfina  R,  S.  Co., 
42  Am.  Dec  411. 


Marshall  v.  GmoAOo  and  Great  EIabtern  Bail- 
way  Company. 

(«  iLLUIOll,  49S.) 

Pnsa  Dmlabaiioiib  or  PB«m  Kxlued  abb  hot  AmamiBLB  to  Cbabob 
Dbtbviuiit,  in  an  eetion  egunet  a  niinNui  oomponji  for  n«gli8)HH»  in 
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m  PuBUO  PBOSBOunoNS  for  f eloniooa  homicidnei 

Ca8B.    The  opinion  states  the  taeUL 

E.  Walker^  for  the  appellant. 

Hervey,  Anthanyy  and  Oalty  for  the  appellees. 

By  Court,  Brebsx,  G.  J.  The  only  question  of  any  teal 
importance  presented  by  this  record,  which  we  are  disposed 
to  discuss,  is.  Were  the  dying  declarations  of  the  boy  ad- 
missible in  evidence  to  charge  the  defendant  7 

The  action  was  case,  to  recover  damages  for  death  occa- 
sioned by  the  careless  management  of  a  railroad  locomotive, 
and  brought  by  the  father  of  the  boy  killed,  as  his  next  of  kin 
and  personal  representative. 

This  is  a  new  question  in  this  court,  and  quite  an  interest- 
ing one,  which  we  lack  time  to  discuss  at  any  great  length. 
A  few  principles  of  evidence  will  be  noticed,  and  such  opin- 
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ions  as  text-writers  on  evidence  or  courts  of  justice  may  have 
declared  on  the  point. 

The  general  rule  is,  that  hearsay  evidence — that  is,  state- 
ments coming  from  one  not  a  party  in  interest,  and  not  a 
party  to  the  proceeding,  and  not  made  under  oath — is  not 
admissible,  for  the  reason  that  such  statements  are  not  sub- 
jected to  the  ordinary  tests  required  by  law  for  ascertaining 
their  truth,  the  author  of  the  statements  not  being  exposed  to 
cross-examination  in  the  presence  of  a  court  of  justice,  and 
not  speaking  under  the  penal  sanction  of  an  oath,  with  no  op- 
portunity to  investigate  his  character  and  motives,  and  his 
deportment  not  subject  to  observation.  And  the  misconstruc- 
tion to  which  such  evidence  is  exposed,  from  the  ignorance 
or  inattention  of  the  hearers,  or  from  criminal  motives,  are 
powerful  additional  objections. 

There  are,  however,  well-established  exceptions  to  this  rule; 
whether  wisely  so  or  not  is  certainly  a  grave  question,  and 
among  them  are  dying  declarations.  These  are  understood 
to  be  statements  made  by  a  person  under  the  immediate  ap- 
prehension of  death,  and  who  did  die  soon  after. 

In  1  Phill.  Ev.  215,  it  is  said  the  declarations  of  a  person 
who  hais  received  a  mortal  injury,  made  under  the  apprehen- 
sion of  death,  are  constantly  admitted  in  criminal  prosecu- 
tions, and  are  not  liable  to  the  common  objection  against 
hearsay  evidence,  partly  for  the  reason  that  the  awful  situa- 
tion of  the  dying  person  is  considered  to  be  as  powerful  over 
his  conscience  as  the  obligation  of  an  oath,  and  partly  on  a 
supposed  want  of  interest,  on  the  verge  of  the  next  world, 
dispensing  with  the  necessity  of  a  cross-examination. 

Without  questioning  the  soundness  of  this  last  reason,  ob- 
noxious as  it  may  be  to  fair  criticism,  it  may  be  safely  said 
the  exception  itself  deprives  an  accused  party  of  a  most  in- 
estimable privilege  secured  to  him  by  the  ninth  section  of 
article  13  of  our  state  constitution,  "to  meet  the  witnesses 
face  to  face,"  so  that,  by  cross-examination,  the  truth  may  be 
eliminated.  The  exception  is  in  derogation  of  common  right, 
for,  independent  of  constitutions  and  laws,  an  accused  person 
has  the  right  to  have  the  witness  who  is  to  condemn  him  in 
his  presence,  so  that  he  may  be  subjected  to  the  most  rigid  in- 
quisition. To  hang  a  man  on  the  statements  of  one  who  is 
on  his  dying  bed,  racked  with  pain,  incapable  in  most  cases 
of  giving  a  full  and  accurate  account  of  the  transaction 
weakened  in  body  and  in  mind,  and  though  in  aHicuio  mor- 
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tisj  harboring  Boroe  vindictive  feeling  against  him  who  has 
brought  him  to  that  condition,  is,  to  say  the  least,  and  has 
always  been,  a  dangerous  innovation  upon  settled  principles 
of  evidence,  and  no  court  ought  to  be  disposed  to  extend  it  to 
embrace  cases  to  which  it  did  not,  in  its  inception,  apply. 
The  rule  itself  has  no  great  antiquity  to  recommend  it,  it 
having  been  first  declared  by  Lord  Chief  Baron  Eyre,  at  the 
Old  Bailey,  in  1789,  in  Woodcock's  Case,  1  Leach  Cr.  L.  500, 
in  which  the  monstrous  doctrine  was  held  that,  although  the 
declarant  did  not  apprehend  she  was  in  a  critical  state, — in 
momentary  expectation  of  death, — soon  to  appear  before  the 
throne  of  the  Eternal,  and  although  the  witnesses  could  give 
no  satisfactory  information  as  to  the  sentiments  of  her  mind 
upon  that  subject,  and  the  surgeon  testifying  that  she  did  not 
seem  to  be  at  all  sensible  of  the  danger  of  her  situation,  and 
never  saying  whether  she  thought  she  should  live  or  die,  the 
court  held,  on  its  own  conviction,  that  she  was  in  a  condition 
rendering  almost  immediate  death  inevitable,  and  as  persons 
about  her  thought  she  was  dying,  her  declarations,  made 
under  such  circumstances,  ought  to  be  considered  by  the  jury 
as  being  made  under  the  impression  of  her  approaching  dis- 
solution, when  the  case  showed,  by  the  most  positive  proof,  she 
had  no  impressions  upon  the  subject.  Having  no  such  im- 
pression, how  could  her  conscience  have  been  touched?  The 
prisoner  was  convicted  and  executed,  thus  adding  one  more 
to  the  judicial  murders  which  blacken  the  page  of  history. 
And  this  is  the  leading  case  in  support  of  the  exception. 

To  tolerate  this  exceptional  rule,  the  declarant  ought  to  be, 
at  the  time  of  making  the  declarations,  under  the  impression 
of  almost  immediate  dissolution,  and  without  any  hope  of  re- 
covery. When  that  has  departed, — when  he  is  conscious  he 
is  in  a  moment  to  be  among  the  dead,  and  his  soul  to  take  its 
flight  from  the  body, — thus  circumstanced,  it  might  be  said 
his  declarations,  understandingly  made,  were  of  equal  force 
with  his  testimony  delivered  in  a  court  of  justice,  and  entitled 
to  be  received,  and  justly,  were  it  not  for  the  fact  the  accused 
was  not  present  and  had  no  opportunity  to  cross-examine  him. 
The  bed  of  death  affords  no  opportunity  for  this,  and  the  ac- 
cused may  become  the  victim  of  statements,  which,  by  reason 
of  the  fading  condition  of  the  body,  in  which  the  mind  must 
in  some  degree  participate,  of  him  who  makes  them,  de- 
priving them  of  that  clearness,  distinctness,  and  correctness 
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which  should  characterise  them,  and  destitute  of  which,  hu* 
man  life  should  not  be  sacrificed  by  them. 

In  looking  into  the  books,  we  find  that  such  declarations  are 
restricted  to  cases  of  homicide, — not  those  resulting  from  ac- 
cident or  mischance,  but  felonious  homicide. 

The  cases  in  England  in  which  they  were  received,  and  not 
in  cases  of  felonies,  were  the  cases  cited  by  appellee  in  Wright 
v.  Littler  J  8  Burr.  1244.  The  declarations  admitted  in  that 
case  were  the  confessions  of  the  forger  himself,  made  on  his 
death-bed,  and  Lord  Mansfield  said  he  should  admit  them  as 
evidence,  but  that  no  general  rule  could  be  drawn  from  it. 
The  same  was  the  case  of  Aviston  v.  Lord  Kinnairdj  6  East, 
196. 

These  two  cases  the  learned  author  (Phillips  on  Evidence) 
thinks  were  overruled  by  the  case  of  Stobai  v.  Dryden,  1  Mees. 
A  W.  iS15,  and  are  not  supported  by  the  deliberate  judgment  of 
any  court,  but  that  the  disposition  of  courts  was  rather  to 
restrict  the  admissibility  of  dying  declarations,  even  in  crimi- 
nal cases. 

The  true  foundation  of  the  rule,  that  they  were  admissible 
in  cases  of  felonious  homicide,  were  policy  and  necessity,  since 
that  crime  is  usually  committed  in  secret,  and  it  cannot  be 
allowed  to  such  an  ofiender  to  commit  the  crime,  and  by  the 
same  act  still  forever  the  tongue  of  the  only  person  in  the  world 
which  could  speak  his  crime. 

That  they  are  not  admitted  in  civil  cases  is  held  by  most 
courts  in  this  country  and  in  England.  The  only  case  to  the 
contrary  is  the  one  referred  to  by  appellee  as  decided  in  North 
Carolina:  McFarland  v.  Shaw,  2  Car.  Law  Rep.  102.  This 
was  a  case  £9r  seduction,  brought  by  the  father,  and  he  was 
permitted  to  give  in  evidence  the  dying  declarations  of  his 
daughter,  that  the  defendant  was  her  seducer. 

The  leading  case  in  this  country  against  their  admissibility 
in  civil  cases  is  Wilson  v.  Boerem,  16  Johns.  286,  opinion  of 
the  court  by  Thompson,  C.  J.,  referring  to  the  case  of  Jack- 
son v.  Kniffeny  2  Id.  36  [3  Am.  Dec.  390],  opinion  by  Living- 
ston, J.  The  same  rule  was  held  in  Oray  v.  Ooodrich,  7  Id. 
95,  which  appellee  has  cited,  where  it  is  said:  ^*  The  law  requires 
the  sanction  of  an  oath  to  all  parol  testimony.  It  never  gives 
credit  to  the  bare  assertion  of  any  one,  however  high  his  rank 
or  pure  his  morals.  The  cases  of  pedigree,  prescription,  or 
custom  are  exceptions  to  this  rule.  What  a  deceased  person 
has  been  heard  to  say,  except  upon  oath,  or  in  extremis,  when 
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be  came  to  a  violent  end,  never  has  been  considered  as  coxnx>^ 
tent  evidence."  Tbis  clearly  bas  no  reference  to  a  civil  case, 
bnt  to  a  criminal  prosecution  for  a  felonious  homicide.  See 
also  Kent  v.  Walton^  7  Wend.  256. 

We  think  it  may  be  safely  said  that  the  rule  at  present  pre- 
vailing in  tbis  country  and  in  England  on  tbis  subject  is,  that 
in  no  case,  save  that  of  a  public  prosecution  for  a  felonious 
homicide,  can  dying  declarations  of  the  party  killed  be  re- 
ceived in  evidence,  and  to  this  extent,  and  no  further,  are  we 
inclined  to  go. 

In  civil  cases  they  are  not  admissible.  To  admit  the  dying 
declarations  in  this  case  was  error,  and  for  that  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Drnro  Declarations  arx  hot  Admssibli  m  8s  in  eiril  oases,  but  only 
when  they  form  part  of  therwpertts,  or  are  agaiiisfc  intoresi*  and  tiie  like:  Bar- 
Jieldv.  BriU,  e2  Am,  Deo.  190;  DaU^Y.  New  YorktU.  JL  i?.  Co., 87  Id.  176» 
and  note  177;  and  see  the  note  on  the  snbjeot  of  re$  gmUB  appended  to  People 
T.  Vernon,  oMbBf  p.  49. 


Shabp  V.  Pares. 
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OwNKR  OF  Stolen  Pbofebtt  mat   Maintain   AcnoN  vor  its  Valub 

a 

against  a  person  who  has  innocently  bonght  it  from  tira  thief,  and  resold 
it  in  good  &ith,  if  the  property  itsdf  has  passed  beyond  the  veach  of  the 
owner. 
Instruction  AssuiaNo  that  thsrb  is  No  Evzdxncb  Tbndino  to  Estab- 
UBH  a  proposition  is  not  gronnd  for  reversal,  if  such  is  the  case. 

Trover  by  Parks  against  Sharp,  interpleaded  with  others, 
to  recover  the  value  of  a  quantity  of  wool,  alleged  to  have  been 
stolen  from  the  plaintiff,  and  bought  from  the  thief  by  the  de- 
fendants, who  resold  it  to  other  parties.  Verdict  for  the  plaii^ 
tiff,  and  appeal  by  the  defendants. 

King  and  Scotty  for  the  appellants. 

W.  D.  Barrj/y  for  the  appellee. 

By  Court,  Lawrence,  J.  Thie  record  presents  the  question 
whether  the  owner  of  stolen  property  can  maintain  an  action 
for  its  value  against  a  person  who  has  innocently  bought  it 
from  the  felon,  and  resold  it  in  good  faith,  the  property  itself 
having  passed  beyond  the  reach  of  the  owner.     In  Homord  v. 
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Smith,  2  Term  Rep.  751,  it  was  held  sucb  an  action  could 
not  be  maintained,  but  it  was  on  the  ground  that  there  had 
been  a  sale  in  market  overt,  by  which  the  title  of  the  owner 
had  been  temporarily  divested;  and  although  the  act  of  Par- 
liament entitled  him  to  a  restitution  of  the  goods  upon  prose- 
cution of  the  felon  to  conviction,  yet  the  court  held  such 
conviction  gave  him  a  new  title  against  the  person  in  posses- 
sion, but  did  not  give  him  an  action  against  persons  through 
whose  hands  the  property  had  passed  prior  to  the  conviction, 
because  they  had  held  it  under  a  valid  title  derived  from  the* 
sale  in  market  overt.  This,  at  least,  is  the  reasoning  of  Mr. 
Justice  BuUer.  "When,"  he  asks,  "did  the  plaintifiF's  prop- 
erty begin  in  this  case?  Not  till  after  the  conviction  of  the 
felon,  because  before  that  time  the  property  had  been  altered 
by  a  sale  in  market  overt."  The  additional  reasoning  by  Lord 
Kenyon,  which  is  also  urged  in  the  present  case,  that  if  the 
plaintiff  could  maintain  that  action,  he  could  recover,  with 
equal  propriety,  against  any  one  of  the  various  persons  through 
whose  hands  the  goods  may  have  passed,  and  that  it  cannot 
be  conceived  that  he  should  have  his  action  against  so  many, 
does  not  seem  to  us  very  satisfactory.  If,  upon  principle,  the 
owner  should  be  permitted  to  sue,  the  fact  that  the  recognition 
of  such  a  principle  would  entitle  him  to  sue  any  one  of  various 
persons  is  not  a  very  good  reason  against  its  recognition.  The 
plaintiff  can  have  but  one  satisfaction,  and  he  from  whom  it 
is  obtained  may  sue  his  own  vendor  upon  the  implied  war- 
ranty of  title.  The  reasoning  of  Mr.  Justice  BuUer  is  very 
satisfactory,  but  it  has  no  application  to  the  present  case,  as 
we  have  in  this  state  no  markets  overt,  in  the  technical  sense 
of  that  phrase. 

The  precise  question  before  us  was  fully  considered  in  Hoff- 
man V.  Connor,  20  Wend.  21,  and  in  the  same  case  on  a  writ 
of  error,  22  Id.  285;  and  the  court  held  there  was  no  differ- 
ence in  principle  between  the  recovery  of  the  property  itself, 
from  the  person  in  whose  possession  it  may  be  found,  and  the 
recovery  of  its  value  from  one  who  has  bought  and  sold  it. 
Our  statute  expressly  provides  that  no  sale  of  stolen  property, 
whether  made  in  good  faith  or  not,  shall  divest  the  title  of  the 
owner,  and  in  our  judgment  the  inevitable  sequence  of  this  is, 
that  at  least  in  cases  where  the  property  has  passed  beyond 
reach,  the  owner  may  recover  its  value  from  him  by  whose  act 
it  has  been  so  placed.  Such  was  the  present  case.  The  wool 
was  stolen  in  fleeces,  sold  to  the  defendants  by  the  felon,  and 


Sept.  1868.]  Sharp  v.  Parks.  567 

packed  by  them,  and  if  not  sent  out  of  the  state,  at  lea&t 
placed  beyond  identification.  If  the  property  could  have  been 
replevied  on  being  identified  in  their  posscBsion,  Tvhy  should 
not  they  be  required  to  account  for  its  value  after  their  act 
bad  put  it  beyond  the  owner's  reach,  and  the  proceeds  had 
gone  into  the  defendants'  pockets?  We  can  see  no  good  rea- 
son. It  is  suggested  that  our  statute  provides  for  an  action 
against  the  person  ^*  in  whose  possession  "  the  property  may 
be  found,  and  hence  it  is  urged  that  one  can  be  maintained 
only  against  such  person.  But  the  statute  is  here  speaking 
only  of  the  recovery  of  the  property  itself,  and  in  doing  this  it 
would  necessarily  speak  of  the  person  ^'  in  whose  possession  " 
it  might  be  found,  since  the  property  could  not  be  recovered 
from  one  in  whose  possession  it  was  not.  We  <lo  not  think  an 
argument  can  be  drawn  from  this  phrase  of  the  statute. 

The  third  instruction  for  the  appellee  is  objected  to  on  the 
ground  that  it  assumes  the  defendant  had  given  no  evidence 
tending  to  show  how  or  from  whom  he  had  bought  the  wool 
in  his  possession.  Such  was  undoubtedly  the  fact,  and  although 
where  the  evidence  is  at  all  conflicting  upon  a  particular  point, 
the  court  should  not,  in  its  instructions,  assume  such  point  to 
be  either  proven  or  not  proven,  yet  where  no  evidence  has  been 
ofiered  to  establish  a  proposition,  we  cannot  hold  it  to  be  error, 
and  reverse  a  judgment,  merely  because  an  instruction  assumes 
that  there  is  no  pretense  for  denying. 

Judgment  aflirraed. 


Xjt  thkrx  is  No  Evidkncb  to  Supfobt  lasus,  the  court  should  bo  in- 
struct the  jury:  Alexander  ▼.  Harrutm,  90  Aid.  Dec.  431;  Storey  ▼.  Brenmaas 
69  Id.  629.  But  instractious  should  not  exclude  from  the  jury  the  consid- 
eration of  points  fairly  raised  by  the  evidence:  Sawyer  ▼.  Hannibal  etc  B,  R. 
Co.,  90  Id.  382,  and  note  390;  Caldwell  v.  Center,  89  Id.  131. 

One  Who  Rbcsiyes  and  Sblls  Stolen  Pbopertt  is  liable  in  damages: 
See  Rogers  v.  Huie,  64  Am.  Dec.  300,  and  note  305;  and  market  overt  is  not 
known  to  the  laws  of  this  country:  Id.;  Worthy  v.  Johnson,  52  Id.  399;  Sal- 
Uis  V.  Everett,  32  Id.  541.  But  a  honajide  purchaser  of  a  stolen  negotiable 
instrument  takes  a  good  title:  Jonea  v.  NeUia,  89  Id.  389,  and  note  391. 
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NoBBis  V.  Taylob, 

149  ILUWOIS,  17.) 

Aonnr  Dkalosq  with  Pbhtcipal  vor  Pbopkbtt  in  regard  to  which  he 
■tandfl  in  a  fiduciary  relation  by  reason  of  having  had  its  care,  and  hav- 
ing collected  the  rents,  paid  the  taxes,  and  the  like,  is  bound  to  make 
to  the  principal  the  fullest  disdoenre  of  all  the  matters  connected  with 
itk  within  his  knowledge,  which  it  is  important  for  the  principal  to 
know,  in  order  to  treat  understandingly.  If,  therefore,  the  agent,  by 
concealment  of  such  facts  and  ioformation,  obtains  the  property  at  a 
greatly  inadequate  price,  the  sale  will  be  set  aside.  And  a  eale  by  the 
agents  of  property  so  obtained,  to  one  taking  with  full  knowledge  of  the 
facts,  will  likewiM  be  set  aside. 

Bill  in  equity  by  Tayloe  to  set  aside  two  deeds,  — one  of 
them  haying  been  made  and  executed  by  himself  to  Norris, 
who  was  his  agent  concerning  the  land  conveyed,  and  the 
other  being  a  deed  of  part  of  the  same  lands  by  Norris  to  one 
Foltz.    The  remaining  facts  appear  in  the  opinion. 

E.  A,  SmoMy  for  the  appellants. 

D.  W.  Jackson,  for  the  appellee. 

By  Court,  Bbeesb,  C.  J.  Unless  it  is  established  that  Var- 
nell  in  this  transaction  was  the  agent  of  appellant  Norris, 
this  decree  cannot  stand,  and  to  that  we  have  principally  di- 
rected our  attention. 

What  was  the  position  of  these  parties?  Tayloe,  the  owner 
of  the  land  purchased  for  him  by  Vamell,  was  a  non-resident, 
had  never  seen  the  land,  and  knew  nothing  about  it,  save 
through  Varnell's  statements.  Vamell  became,  thereafter, 
Tayloe's  agent,  and  in  answer  to  the  question,  '^  What  was 
the  scope  of  your  agency?"  he  answered  that  the  list  of  lands 
was  placed  in  his  hands  by  Tayloe  himself,  for  the  purpose  of 
seeing  that  the  taxes  were  paid  from  year  to  year;  that  he 
also  had  a  general  supervision,  to  see  that  the  lands  were  not 
trespassed  upon,  and  for  this  purpose  he  was  empowered  by 
Tayloe  to  employ  other  parties  in  other  counties. 

On  a  visit  to  these  lands  in  the  latter  part  of  the  spring  of 
1863,  with  appellant  Norris,  he  adjusted  some  difficulties  that 
had  arisen  between  the  miners  on  the  land,  and  made  arrange- 
ments with  Norris  to  pay  the  taxes  and  look  after  the  land. 
At  tins  time  there  were  several  parties  digging  and  prospect- 
ing on  the  land  when  he  was  there.  Norris  himself  was  then 
there,  digging  for  lead  ore.  Varnell  left  the  lands  in  charge 
of  Norris,  authorizing  him  to  take  general  supervision  of  them. 
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and  collect  the  rents  as  they  might  accrue.  He  gave  no  spe- 
cial power  to  Norris  to  grant  leases,  but  told  the  parties,  in 
the  presence  of  Norris,  upon  the  ground,  that  he,  Norris,  would 
have  charge  and  control  of  the  land. 

Vamell  spent  two  or  three  days  while  on  this  visit  at  the 
residence  of  Norris  at  Galena,  and  in  the  mines,  during  which 
Norris  proposed  to  purchase  the  lands  for  one  thousand  dol- 
lars, and  in  addition  to  that,  he  proposed  to  purchase  jointly 
with  Vamell,  which  Vamell  declined  on  the  ground  he  had 
no  money,  upon  which  Norris  proposed  to  advance  the  money, 
charging  Vamell  interest  upon  it  until  he  could  repay  it. 
Varnell  proposed  then  to  investigate  the  matter,  and  after  see- 
ing Tayloe,  at  Washington  City,  the  matter  was  then  dropped. 
He  afterwards  received  a  letter  from  Norris,  relating  to  the 
same  subject. 

What  followed  these  preliminaries  is  found  in  the  letters 
in  the  record.  The  first  is  the  letter  from  Varnell  to  Norris, 
dated  Mt.  Vernon,  February  12,  1866,  in  which  Varnell  asks 
Norris  if  he  will  attend  to  the  taxes  of  1865  on  this  land,  and 
asks  him  how  he  progresses  with  the  lead  mines;  asks  him 
what  he  will  give  for  the  land,  and  then  says:  ^'  I  think  I  can 
buy  it  at  a  reasonable  rate  for  you,  or  any  one  that  may  want. 
Please  let  me  hear  from  you  as  soon  as  possible." 

Here  was  a  plain  proposition  to  Norris,  by  Vamell,  to  be- 
come Norris's  agent  to  buy  this  land.  Was  this  offer  accepted 
by  Norris?  On  the  15th  of  February,  Vamell  writes  to  Nor- 
ris for  an  offer  for  the  whole  tract,  having  before  inclosed  him 
Foltz's  letter  proposing  to  purchase  the  "forty."  He  says 
Norris  shall  have  the  refusal,  and  wants  him  to  be  liberal, 
and  offer  at  once  every  dollar  he  feels  like  giving  for  the  whole 
tract,  and  trusts  he  can  make  a  big  strike  and  get  thousands 
of  dollars  worth  from  it,  and  then  asks,  merely  for  his  per- 
sonal gratification,  how  much  mineral  has  been  taken  from 
the  land  since  the  first  digging  commenced. 

On  the  14th  of  March  Norris  answered  this  letter,  and  pro- 
posed to  give  two  thousand  dollars  for  the  land  and  the  ac- 
crued rents,  which  then  amounted  to  more  than  eight  hundred 
dollars,  but  which  he  represented  at  four  or  six  hundred  dol- 
lars, though  no  doubt  innocently. 

To  this,  on  the  23d  of  March,  Varnell  responded  by  letter 
from  Washington  city  that  the  proposition  is  accepted.  He 
asks  Norris  to  send  him  the  names  of  the  parties,  and  the 
exact  description  of  the  land,  and  when  he  returns  to  this 
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state,  on  the  10th  of  April,  he  will  bring  the  deed  with  him 
all  right,  duly  executed,  ready  for  delivery,  and  tells  Norris 
he  can  go  on,  as  there  will  be  no  difficulty. 

On  the  8d  of  April,  1866,  Vamell  again  writes  Norris  from 
Washington  city,  acknowledging  receipt  of  a  letter  of  March 
27th,  from  Norris,  containing  a  description  of  the  lands,  and 
says  he  will  send  on  the  deed  as  directed  in  a  few  days,  — that 
Mrs.  Tayloe  was  sick,  but  would  be  all  right  in  a  day  or  so. 
He  further  says  he  has  put  the  consideration  at  fifteen  hun- 
dred dollars,  being  the  amount  at  which  Norris  valued  the 
land,  and  says  he  had  authority  to  sell  at  fifteen  hundred 
dollars,  but  *'  the  amount  I  make  I  desire  no  one  to  know." 
He  says  he  will  be  in  Virginia  until  Saturday,  when  he  will 
start  the  deed,  which  will  be  ready  by  that  time;  is  glad  Nor- 
ris gets  the  land,  and  truly  hopes  he  may  do  well  with  it.  In 
a  nota  bene  to  this  letter  he  says:  "  I  said  nothing  to  Mr.  T. 
[Tayloe],  especially  of  the  late  strike.  Don't  think  he  would 
have  sold  if  I  did,  but  I  really  don't  deem  it  of  any  great  im- 
portance. We  have  spent  a  good  deal  on  the  land,  and  ought 
to  make  something  out  of  it.  Though  he  authorized  me  to  sell 
at  fifteen  hundred  dollars,  if  he  knew  I  obtained  two  thousand 
dollars  he  might  not  feel  kindly  about  it.  I  have  had  con- 
siderable trouble  and  loss  of  time  with  and  ought  to  make 
something  out  of  it,  and  do  not  deem  the  transaction  other- 
wise than  as  perfectly  fair.  I  would  be  willing  to  give  the 
price  for  the  land  myself,  but  I  know  he  would  not  sell 
to  me." 

There  is  nothing  appearing  in  the  record  to  show  that  Var- 
nell  was  the  agent  of  Tayloe  to  bargain  away  this  land,  except 
Varnell's  statement  in  the  above  letter;  nor  did  he,  as  this 
correspondence  shows,  act  as  such,  but  as  the  agent  of  Norris 
to  purchase  the  land  for  him;  he,  Varnell,  having  volunteered 
to  be  such  agent,  as  is  shown  by  his  letter  of  February  12, 
1866.  He  was  not  Tayloe's  agent  to  sell,  but  had  a  supervi- 
sory control  over  the  lands,  as  stated  by  nim  in  his  deposition. 
The  same  position  was  occupied  by  Norris.  He  had  full 
charge  of  the  land,  and  granted  privileges  in  it,  and  to  that 
extent  was  the  agent  of  Tayloe.  Norris  well  knew  Varnell 
was  not  the  agent  to  sell  the  land,  but  he  made  him  his  agent 
to  purchase. 

What,  then,  was  Varnell's  duty  under  the  circumstances? 
Standing  in  a  qxuisi  confidential  relation  to  Tayloe,  and  at  the 
same  time  an  agent  of  Norris  to  purchase  valuable  property 
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which  Tayloe  had  mtrusted  to  him,  it  seems  one  of  the  plain* 
est  dictates  of  justice  and  honesty  that  Vamell,  when  nego- 
tiating with  Tayloe  to  purchase  the  property,  should  have 
communicated  to  him  all  the  knowledge  he  possessed,  by  the 
letters  of  Norris,  of  the  supposed  mineral  wealth  of  the  land, 
all  of  which  he  studiously  withheld,  believing,  as  he  says,  '^  it 
was  a  matter  of  no  great  importance." 

At  the  time  the  letter  of  March  14th,  by  Norris  to  Vamell, 
was  written,  proposing  to  give  two  thousand  dollars  for  the 
land,  the  survey,  which  determined  most  important  interests, 
had  not  been  made;  but  it  was  made  by  the  county  surveyor 
about  the  middle  of  March,  or  a  few  days  after  the  letter  of 
the  14th.  That  survey  developed  the  fact  that  a  rich  lode,  not 
before  certainly  known  to  be  on  that  land,  was  in  fact  on  it, 
greatly  enhancing  its  value;  and  even  when  the  letter  was 
written,  sufficient  developments  had  been  made  to  justify  the 
belief  that  the  tract  contained  rich  diggings,  as  in  the  months 
of  January  up  to  the  23d  of  March  about  ninety  thousand 
pounds  of  mineral,  and  up  to  April  1st,  about  one  hundred 
and  forty  thousand  pounds,  were  raised  on  it;  so  that  it  is 
very  evident  the  realities  and  the  prospect  together  made  the 
land  immensely  more  valuable  than  the  price  offered  and 
received;  and  these  facts  were  known  only  to  one  of  the  con- 
tracting parties,  —  Norris,  —  and  he  acting  and  standing  in  a 
fiduciary  relation  to  the  owner,  of  whom,  through  Vamell,  he 
purchased  at  a  greatly  inadequate  price,  which,  on  Varnell's 
own  admission,  Tayloe  would  not  have  accepted  had  he 
known  the  true  state  of  the  facts. 

We  cannot  but  think  it  was  Norris's  duty^  before  he  per- 
mitted his  offer  of  March  14th  to  go  before  Mr.  Tayloe,  to  have 
communicated  fully  the  result  of  the  survey  which  was  then 
in  the  process  of  execution,  and  which  he  could  have  done  in 
his  letter  of  March  27th.  By  accepting  the  position  of  an 
agent  to  take  charge  of  this  land,  collect  the  rents  and  royalty, 
and  pay  the  taxes,  a  fiduciary  relation  was  thus  created  in 
regard  to  whatever  related  to  the  land.  Confidence  was  re- 
posed that  he  would  act  in  all  things  for  the  interests  of  hia 
constituent.  Good  faith  required  he  should  have  communi- 
cated these  important  facts,  developed  by  the  survey,  before 
he  permitted  his  constituent  to  sell.  But  even  that  which  was 
certainly  known  —  that  it  was.  mineral  land  with  flattering 
prospects  —  was  not  communicated  by  Varnell,  his  agent,  to 
Tayloe,  their  common  constituent. 
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As  for  the  other  appellant,  Foltz,  it  is  very  evident  be  had 
fall  knowledge  of  what  was  going  on.  Substantially,  be  was 
a  party  with  Norris  in  purchasing. 

We  fail  to  perceive  any  error  in  the  record,  and  must  affirm 
the  decree. 

Decree  affirmed. 


Duty  of  Pbbsoit  BrtAHjasQ  nr  Fuiuciabt  Relatiok  to  make  full  dtsclosnre 
of  facts,  when  dealing  with  principal:  See  Smith  ▼.  Tcwnahend,  92  Am.  Dea 
637,  and  note. 


MoOabtt  V.  Oabtbb. 

[19  ILUM0I8,  68.] 

Odhtract  Maps  with  Mnroa  to  Furnish  Labob  and  ICatibials  for  the 
improvement  of  hia  property  is  not  binding  npon  him,  and  the  coBtraeter 
can  claim  no  lien  therefor  against  the  property. 

Whxbb  Mimob  Contracts  roR  Materiai^  and  Labor  for  the  improve- 
ment of  his  property,  his  receipt  of  the  rents  from  the  property  so  im- 
proved, after  he  becomes  of  age,  will  not  amount  to  a  ratification  of  the 
contract,  so  as  to  give  to  the  contractor  a  lien  upon  the  property. 

MlOHANios  AND  Matebial-kxn  ABB  BouND  TO  AsoBBTAnr  whether  the 
party  with  whom  the  contract  is  made  is  a  minor  or  person  otherwise 
incapacitated,  for  if  the  contract  is  with  such  a  person  it  is  not  binding, 
and  the  lien  of  the  contractor  will  fail. 

Pkrson  Holding  Less  Estatb  in  Bbaltt  than  Fxb  is  nevortheleaB  con- 
flidered  an  owner  under  the  Dlinois  mechanic's  lien-law,  but  only  to  the 
extent  of  his  interest  or  estate,  and  he  cannot,  by  his  contract,  create  a 
lien  against  the  property  to  any  greater  extent  than  his  estate  or  interest 

BsxATE  or  Husband  Acqctired  bt  Marriaob  may,  by  his  contract,  be 
subjected  to  the  lien  of  a  mechanic  or  material-maa  under  the  Dlinoifl 
statute. 

CoNTRAor  lOR  ERBonoN  or  Botldino  upon  Pbuosbs  by  one  who  is  not 
owner  thereof,  and  who  is  unauthorized  to  so  contnot,  is  not  ratified 
so  as  to  allow  a  claim  of  lien  against  the  premises,  by  mechanics  and 
material-men,  by  the  fact  that  the  owner,  after  the  oompletiaa  of  the 
house,  received  the  rents  and  profits  therefrom. 

Petition  to  establish  mechanic's  lien.  The  opinion  states 
the  facts. 

Bonney  and  GriggSy  and  J.  E.  Fay^  for  the  appellants. 

Thompson  and  Bishop,  for  the  appellee. 

By  Court,  Lawrence,  J.  This  was  a  petition  to  establish  a 
mechanic's  lien,  brought  by  Carter,  the  appellee,  against 
Samuel  McCarty,  Emily  A.  McCarty,  his  wife,  and  Lucy  J. 
Davis,  a  daughter  by  a  former  husband  of  said  Emily  .A.  Mc- 
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Carty.  The  lot  upon  which  the  building  had  been  erected 
belonged  to  the  daughter,  subject  to  a  right  of  dower  in  her 
mother.  The  appellee  had  made  his  contract  in  writing  with 
Samuel  McCarty.  On  the  hearing,  the  court  gave  for  the 
complainant  the  following  instruction:  — 

'^  If  the  jury  shall  believe  from  the  evidence  that  the  con* 
tract  in  question  was  made  by  McCarty  on  behalf  of  himself 
and  Mrs.  McCarty  and  Lucy  J.  Davis,  and  that  he  was  au- 
thorized by  them  to  make  the  same  (and  that  after  the  said 
Lucy  J.  became  of  age  she  received  the  rents  and  profits  of 
the  building  erected  under  the  contract,  or  any  part  thereof), 
then  such  contract  is  binding,  although  their  names  do  not 
appear  in  it,  and  it  does  not  on  its  face  purport  to  be  their 
act." 

The  principle  embodied  in  this  instruction  was  repeated  in 
several  others,  and  we  will  first  consider  it  in  regard  to  the 
infant  appellant.  The  lien  in  this  class  of  cases  arises  from 
work  done  or  materials  furnished  under  an  obligatory  contract, 
and  if  the  contract  ceases  to  be  binding,  the  lien  necessarily 
fails.  An  infant  is  not  bound  by  his  contract,  except  in  cer- 
tain cases,  to  which  the  erection  of  a  building  for  rent  does 
not  belong.  A  conveyance  or  mortgage  by  him  of  his  real 
estate  would  not  be  binding  upon  him,  and  the  legislature 
certainly  never  intended  to  allow  him  to  encumber  his  prop- 
erty indirectly  by  a  contract  for  its  improvement,  when  he 
cannot  do  the  same  thing  in  a  binding  mode  by  an  instrument 
executed  expressly  for  the  purpose.  A  minor  who  has  nearly 
attained  his  majority  may  be  as  able  in  fact  to  protect  his 
interests  in  a  contract  as  a  person  who  has  passed  that  period. 
But  the  law  must  necessarily  fix  some  precise  age  at  which 
persons  shall  be  held  sui  juris.  It  cannot  measure  the  indi- 
vidual capacity  in  each  case  as  it  arises.  It  must  hold  the 
youth  who  has  nearly  reached  his  majority  to  be  no  more 
bound  by  his  contract  than  a  child  of  tender  years,  and  neither 
in  one  case  nor  in  the  other  can  it  permit  a  contractor  to  claim 
a  lien  against  his  property  under  the  guise  of  a  contract  for 
improvement.  This  would  expose  minors  to  ruin  at  the  hands 
of  designing  men.  The  mechanic  who  erects  a  building  must 
take,  like  all  other  persons,  the  responsibility  of  ascertaining 
that  he  is  contracting  with  a  person  who  has  reached  the 
requisite  age.  We  therefore  hold  it  immaterial  whether  Lucy 
J.  Davis,  being  then  a  minor,  authorised  McCarty  to  make 
this  contract  or  not. 
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Neither  do  we  consider  her  receipt  of  rents,  after  she  be- 
came of  age,  such  a  ratification  of  the  contract  of  McCarty, 
even  though  made,  as  the  instruction  says,  in  her  behalf,  as 
would  operate  to  create  a  lien  against  her.  Ratification  by  ao 
adult  of  a  contract  made  by  him  when  a  minor  is  a  question 
of  intention.  It  can  be  inferred  only  from  his  free  and  volun- 
tary acts  or  words.  But  it  would  be  unreasonable  to  compel 
a  minor  to  choose  between  the  utter  abandonment  of  his  prop- 
erty and  the  creation  of  a  lien  upon  it  under  a  contract  made 
during  his  minority,  and  to  say,  if  he  retains  the  property,  he 
ratifies  the  lien.  If  we  were  to  hold  that  the  mere  receipt  of 
rents  amounted  to  a  ratification,  we  should  be  taking  from 
the  minor  the  protection  which  the  law  designs  to  give  him, 
for  the  builder  might  safely  assume  the  minor  would  continue 
in  the  possession  of  his  own  property,  and  thus  by  ratification 
create  a  lien  which  the  statute  had  not  given  when  the  con- 
tract was  made.  The  builder  might  thus  make  what  contract 
he  could  with  the  minor,  under  the  assurance  that  though 
the  contract  was  not  binding  and  the  statute  gave  him  no  lien, 
one  would  nevertheless  be  worked  out  for  him  by  a  necessary 
ratification. 

The  court  also,  at  the  instance  of  the  complainant,  gave  the 
following  instruction: — 

''Any  person  is  the  owner  of  land,  within  the  meaning  of 
the  statute  relating  to  mechanics'  liens,  who  has  an  interest 
for  years  in  the  property,  by  lease  or  otherwise,  so  as  to  enti- 
tle him  to  the  rents  and  profits  thereof 

It  is  insisted  by  appellee's  counsel  that  this  instruction  is  in 
accordance  with  the  statute  which  provides,  "  If  the  person 
who  procures  work  to  be  done  or  materials  furnished  has  an 
estate  for  life  only,  or  any  other  estate  less  than  a  fee-simple, 
in  the  land  or  lot  on  which  the  work  is  done  or  materials  fur- 
nished, tho  person  who  procures  the  work  or  materials  shall 
nevertheless  be  considered  as  the  owner,  within  the  meaning 
of  this  chapter." 

The  candor  of  counsel  for  appellee  would  have  been  less 
quostionable  if,  in  making  this  quotation  from  the  statute,  they 
had  not  stopped  in  the  middle  of  the  sentence.  The  provision 
of  the  statute  is  not  that  a  person  having  a  less  estate  than  a 
fee-simple  shall  be  considered  as  the  owner,  but  that  he  ''  shall 
be  considered  as  the  owner,  within  the  meaning  of  this  chap- 
ter, to  the  extent  of  his  right  and  interest  in  the  premises,  and 
the  lien  herein  provided  for  shall  bind  his  whole  estate  therein 
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in  like  manner  as  a  mortgage  would  have  done."  As  the  legis- 
I  ature  had  in  the  first  section  given  the  lieu  upon  a  contract 
with  the  owner,  this  provision  was  inserted  in  order  to  bring 
persons  making  contracts,  and  not  technically  the  owners, 
within  the  operation  of  the  statute  to  the  extent  of  their  inter- 
est or  estate.  The  legislature  was  not  guilty  of  the  absurdity 
of  undertaking  to  enact  that  a  tenant  for  life  or  years  could, 
by  contract,  create  a  lien  upon  the  fee.  This  instruction  should 
not  have  been  given. 

As  to  the  appellant  Mrs.  McCarty,  it  is  impossible  to  deter- 
mine from  this  record  what  her  interest  in  this  property  is,  as 
it  does  not  appear  whether  her  marriage  with  her  present  hus- 
band was  contracted  before  or  since  the  passage  of  the  law  of 
1861  in  regard  to  married  women.  We  infer,  however,  that  it 
was  contracted  before  that  date,  and  if  her  dower  in  this  prop- 
erty was  also  assigned  before  the  act  was  passed,  it  is  clear  the 
law  could  not  divest  her  husband  of  the  estate  during  cover- 
ture that  he  acquired  by  the  marriage:  Rose  v.  Sanderson,  38 
111.  248.  This  estate  in  him  would  of  course  be  subject  to  the 
lien.  Whether  the  estate  that  would  remain  in  the  wife,  should 
she  survive  him,  would  fall  within  the  description  of  "  sole  and 
separate  property,"  under  the  act  of  1861,  and  whether  a  ver- 
bal contract  made  by  her  with  a  mechanic  for  its  improvement 
would  create  a  lien,  are  questions  which  counsel  have  not  pre- 
sented in  their  brief,  and  which  we  prefer  not  to  decide  without 
argument,  upon  a  merely  hypothetical  state  of  facts.  But 
whatever  may  have  been  the  date  of  the  marriage,  the  fourth 
instruction  given  for  complainant  was  erroneous,  both  as  to  the 
wife  and  daughter.     It  was  as  follows:  — 

"  If  the  jury  shall  believe  from  the  evidence  that  the  contract 
in  question  was  made  by  McCarty  for  himself,  and  also  on  be- 
half of  his  wife  and  daughter,  and  was  ratified  by  both  the 
wife  and  daughter  by  the  receipt  of  the  rents  and  profits  of  the 
building,  or  in  any  other  way,  after  said  Lucy  J.  Davis  became 
of  age,  and  that  any  one  of  the  said  parties  was  the  owner  of 
the  lot  on  which  the  building  was  placed,  then  such  ownership 
of  any  of  the  three  above  named  is  sufiScient  ownership  to  en- 
title the  complainant  to  enforce  a  lien  for  any  balance  that 
may  be  due  him  under  the  contract,  if  there  is,  in  fact,  any 
balance  due  complainant  under  the  same." 

This  instruction  substantially  tells  the  jury  that  the  mere 
receipt  of  rents  and  profits  from  the  building  by  Mrs.  McCarty 
and  Lucy  J.  Davis  would  have  the  effect  of  creating  a  lien, 
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even  though  they  had  neither  made  the  contract  themselves 
nor  authorized  it  to  be  made  for  them,  and  independent  of  all 
knowledge  on  their  part  as  to  the  nature  of  the  contract  upon 
which  the  building  was  being  erected.  Even  admitting  them 
to  have  both  been  competent  to  contract,  certainly  the  mere 
fact  that  McCarty  made  a  contract  for  them,  without  their 
authority  or  knowledge,  would  neither  bind  them  nor  compel 
them  to  submit  to  a  lien  merely  as  a  consequence  of  receiving 
rent  If  they  had  been  competent  to  contract,  and  knew  that 
the  building  was  being  erected  under  a  contract  made  in  their 
behalf,  by  a  person  claiming  authority  to  bind  them,  and  had 
permitted  the  contracter  to  proceed  under  that  belief^  a  very 
different  question  would  be  presented.  We  find  no  facts  in 
this  record  from  which  it  must  be  presumed,  as  a  necessary 
inference,  that  McCarty  would  not  have  erected  a  building  ex- 
cept upon  a  contract  made  in  their  name,  and  that  they  must 
have  known  the  contractor  was  acting  under  such  a  beliefl 
Perhaps  such  an  inference  might  be  drawn  by  a  jury,  but  there 
is  nothing  to  justify  the  court  so  far  to  assume  it  as  to  instruct 
that  the  receipt  of  rents  and  profits  would  create  a  lien.  If 
the  husband  had  an  estate  during  coverture,  it  is  certainly  not 
impossible  that  he  would  have  made  the  contract  in  his  own 
name  and  on  his  own  credit. 

For  the  errors  indicated  in  the  foregoing  opiniooi  the  decree 
must  be  reversed. 

As  there  is  to  be  another  hearing,  it  is  onneoessary  fiar  us  to 
discuss  the  question  of  damages. 

Decree  reversed. 


Estates  akd  Imtibbrb  AvraoxED  bt  MvoBSAViOi'  I^sn:  See  tlie  notes 
to  L^on  V.  McQt^ey,  45  Am.  Deo.  678^  and  Looide  v.  Hogam.  61  Id.  688-70QL 
where  the  question  of  the  right  of  mechanics  to  liens  npon  the  proper^  of 
minors,  or  persons  otherwise  incapacitated,  or  upon  the  interest  of  one  having 
a  less  estate  than  a  fee,  is  discussed.  In  Jndson  ▼.  StepkenSf  75  IlL  257,  tbe 
principal  case  is  cited  to  the  point  that  a  tenant  for  yean  oannol^  by  oonlnot^ 
create  a  lien  upon  the  fee,  Imt  ha  may  oreato  a  liea  apoa  his  intarestk  and  to 
the  extent  thereof. 
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TiTswoRTH  V.  Stout, 

[49  Illinois,  78.J 

Tenant  in  Common  RKMOvnia  Enoumbrakob  from  Estatx  is  entitled  to 
comtribntion  from  his  co-tenants  to  the  extent  of  their  respective  inter- 
ests, and  a  coort  of  eqnity,  to  secare  such  contribntion,  will  enforoe  npon 
the  interests  of  the  latter  an  equitable  lien  of  the  same  character  as  that 
which  has  been  removed. 

Tbnant  in  Common  Bumro  OirrsTANDiNO  Titlb  to  Common  Pbopsbtt 
will  not  be  permitted  to  set  it  up  against  his  co-tenant  until  he  has  given 
him  an  opportunity  to  contribute,  and  thereby  to  participate  in  the  bene- 
fits of  the  purchaser. 

In  Sitit  fos  Partition  against  Co-tbnant  Who  has  Bbmovbd  Enoum- 
BRANOB  from  the  common  property,  and  has  set  up  and  proved  such 
fact  without  filing  a  cross-bill  for  affirmative  relief,  a  decree  for  sale  of 
the  premises,  in  the  event  of  non-payment  of  his  claim,  cannot  properly 
be  rendered,  but  the  decree  should,  under  the  Illinois  statute  of  1861,  be 
that  the  petitioner  take  his  allotment  subject  to  the  defendant's  lien  for 
one  half  of  the  money  paid  for  the  removal  of  the  encumbrance. 

Suit  for  partition.    The  opinion  states  the  facts. 

Parka  and  AnniSj  for  the  appellants. 
Wheaton  and  McDale,  for  the  appellee. 

By  Court,  Lawrence,  J.  The  appellee,  Mary  P.  Stout,  and 
an  infant  named  Emily  Parkhurst,  one  of  the  appellants,  were 
the  owners,  as  tenants  in  common,  of  a  tract  of  land  which  was 
subject  to  a  mortgage.  This  was  foreclosed,  and  the  premises 
were  bought  at  the  master's  sale  by  one  Phillips,  who  assigned 
the  certificate  of  purchase  to  Mrs.  Stout.  The  mother  of  Emily 
Parkhurst,  having  a  right  of  dower  in  an  undivided  half  of 
the  premises,  and  being  also  guardian  of  Emily,  redeemed  the 
premises,  within  twelve  months  after  the  sale,  by  paying  to 
the  master  the  requisite  amount  under  the  statute.  The  mas- 
ter tendered  the  money  to  Phillips,  who  refused  to  receive  it, 
saying  the  matter  was  out  of  his  hands,  and  a  few  days  after- 
wards Mrs.  Stout  demanded  and  received  it,  giving  her  receipt 
to  the  master.  This  took  place  in  August,  1866,  and  the  lien 
under  the  mortgage  having  been  thus  canceled,  Mrs.  Stout, 
in  May,  1867,  filed  this  bill  for  partition,  making  Emily  Park- 
hurst and  her  mother  parties.  They  answered,  setting  up  the 
foregoing  facts,  which  were  also  proved  upon  the  hearing,  but 
they  filed  no  cross-bill.  The  court  decreed  a  partition,  setting 
off  to  Mrs.  Stout,  upon  the  report  of  the  commissioners,  one 
half  the  premises,  by  metes  and  bounds,  to  hold  in  severalty. 
The  defendants  have  prosecuted  an  appeal. 

▲m.  Dig.  Vol.  XCV-«7 
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We  have  stated  above  all  the  facts  that  are  really  materia!, 
and  from  them  it  is  plain  that  the  mother  of  Emilv  Parkhurst, 
who  redeemed  from  the  master's  sale,  either  in  her  own  rights 
as  dowress,  or  as  guardian  of  Emily,  has  a  valid  claim  against 
Mrs.  Stout,  which  amounts  to  an  equitable  lien  on  the  land 
while  in  her  hands.  This  results  from  the  familiar  principle 
that  where  one  tenant  in  common  has  removed  an  encum- 
brance from  the  common  estate,  the  other  tenants  must  con- 
tribute to  the  extent  of  their  respective  interests,  and,  to  secure 
such  contribution,  an  equitable  lien  upon  their  interests,  of  the 
same  character  with  that  which  has  been  removed,  will  be  en- 
forced by  a  court  of  chancery.  The  redeeming  tenant  in  com- 
mon, in  order  to  secure  contribution,  is  substituted  to  the  same 
lien  which  he  has  redeemed.  On  the  other  hand,  where  one 
tenant  in  common  buys  in  an  outstanding  title,  he  cannot  set 
it  up  as  against  his  co-tenant  without  giving  him  an  oppor- 
tunity to  contribute,  and  thereby  participate  in  the  benefit  of 
the  purchase. 

In  the  case  at  bar,  Emily  Parkhurst,  or  her  guardian  for 
her,  had  a  right  to  redeem  from  the  master's  sale,  and  she 
could  only  redeem  by  paying  the  full  amount  of  the  purchase. 
It  was  not  in  her  power  to  redeem  her  undivided  half.  If 
Phillips  had  retained  the  certificate  of  purchase,  there  would 
have  been  no  question  but  that  the  redemption  was  equally 
for  the  benefit  of  the  co-tenant,  Mrs.  Stout,  and  the  latter 
would  have  been  obliged  to  contribute.  The  fact  that  she 
had  bought  the  certificate  in  no  way  affects  this  question. 
If  she  had  canceled  it  after  buying  it,  she  then  would  have 
had  a  claim  against  Emily  Parkhurst's  undivided  half  of  the 
land  for  contribution.  But  instead  of  canceling  it,  she  treated 
it  as  in  force  against  her  co-tenant,  and,  by  virtue  of  its  as- 
signment to  herself,  demanded  and  received  all  the  redemp- 
tion money.  She  should  only  have  received  one  half,  and 
should  have  directed  the  master  to  return  the  other  half  to 
her  co-tenant.  The  equities  of  all  parties  would  then  have 
been  adjusted,  and  this  proceeding  and  the  decree  herein 
would  have  been  proper. 

If  the  defendants  had  filed  a  cross-bill,  they  would  have 
been  entitled  to  a  decree  enforcing  their  equitable  lien  against 
the  complainant's  estate  in  the  premises,  by  directing  its  sale 
in  case  of  non-payment.  This  they  did  not  do,  and  as  they 
asked  no  affirmative  relief  by  cross-bill,  the  court  committed 
no  error  in  not  decreeing  a  sale. 
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The  court,  however,  did  err  in  not  providing  in  its  decree 
that  the  complainant  should  take  her  allotment  subject  to  the 
equitable  lien  of  the  guardian  of  Emily  Parkhurst  for  the 
payment  of  one  half  the  redemption  money.  This  would 
have  been  proper  under  the  partition  act  of  1861,  even  with- 
out a  cross-bill,  at  that  act  expressly  authorizes  the  apportion- 
ment of  encumbrances. 

For  this  error  the  decree  is  reversed,  and  the  cause  re- 
manded. 

Decree  reversed. 


OnB  Ck>-TB5ANT  BUTI170  OUTSTANBIMa  TiTLE  -HoLDS  It  IN  TrUST  for  all, 

and  is  entitled  to  contribution  from  all  of  their  share  of  the  consideration 
actually  paid:  See  Roberts  v.  Thorn,  78  Am.  Dec.  552,  and  note.  The  prin- 
cipal case  is  cited  in  Fischer  v.  Eslaman,  68  111.  83,  to  the  point  that  courts 
of  equity  to  secure  such  contribution  will  enforce  upon  the  interests  of  those 
who  fail  to  pay,  a  lien  of  the  same  character  as  that  which  has  been  removed. 
But  it  is  said  no  such  rights  can  be  enforced  in  ejectment:  Fischer  v.  Eslaman, 
mnpra. 

To  Entitls  Dkfendamt  [to  Apfibmatiye  Relief  in  equity,  he  should 
file  a  cross-bill:  Erlwger  v.  Boul,  7  Bradw.  43;  Purdy  v.  Henslee,  97  111.  394, 
both  citing  the  principal  case. 

The  FRIJ9CIPAL  CASE  IS  CITED  to  the  point  that  where  one  purchases  a 
whole  tract  at  a  master's  sale,  and  assigns  an  undivided  interest  in  his  pur- 
chase, there  cannot  afterwards  be  a  redemption  of  such  undivided  interest, 
for  each  interest  is  encumbered  with  the  whole  debt:  DurUy  v.  Davis,  G9  111. 
134;  Chrooes  v.  MeChhee^  72  Id«  526. 


Hardin  v.  Kirk, 

[49  ILUMOIS,  158.J 

Where  Several  Separate  Actions  of  Ejectment  are  Brought  against 
the  same  defendant,  at  the  same  term  of  court,  for  the  same  land  and  by 
different  attorneys,  both  being  docketed  as  one  suit,  the  plea  being  so 
entitled  and  filed,  and  the  docket  entries  showing  that  it  was  so  treated 
by  the  parties,  the  court  will  be  justified  in  the  inference  that  they  were 
consolidated  by  consent;  and  the  defendant's  motion,  made  after  hear- 
ing the  evidence,  that  the  court  require  the  plaintiffs  to  elect  upon  which 
declaration  they  will  proceed,  comes  too  late,  and  the  court  will  not  err 
in  denying  the  motion.  If,  however,  the  court  grants  the  motion,  and  it 
appears  that  the  evidence  does  not  establish  a  right  to  recover  on  the 
part  of  the  plaintiff  whose  declaration  was  excluded,  the  court  commits 
no  error,  its  action  operating  as  though  the  court  had  rendered  judgment 
against  him,  which  it  could  properly  have  done  under  the  circumstances. 

Under  Illinois  Statute  ooNCERNiNa  Actions  of  Ejecfment,  which  pro- 
vides that  "the  declaration  may  contain  several  counts,  and  several  par- 
tiee  may  be  named  as  plaintiffs  jointly  in  one  count,  and  separately  in 
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oAen,"  partiM  may  sae  jointly^  and  proceed  jointly  in  one  county  for  the 
land,  and  each  separately  in  other  counts,  and  either  for  the  whole,  a 
part,  or  for  a  separate  and  undivided  interest,  bat  parties  cannot  bring 
separate  actions,  and  be  required  to  consolidate  them  without  their  con- 
■ent. 

Wo  Bkitdbr  Dbkd  Admissibls  in  Evidenck,  acknowledgment  mnst  show 
where  it  was  made  and  certified,  or  the  court  must  be  able,  by  taking 
the  acknowledgment  and  deed  together,  to  presume  in  what  state  it  was 
taken.  Thus  where  the  venue  to  a  certificate  of  acknowledgment  is 
simply  "CSouirty  of  New  York,"  and  there  ia  nothing  in  the  certificate 
nor  in  the  deed  indicating  in  what  state  the  acknowledgment  was  taken, 
the  acknowledgment  is  insufficient,  and  the  deed  not  admissible  in 
evidence. 

Unbkb  Declabation  in  Ejecticent  for  Entire  Premises,  an  undivided 
interest  cannot  be  recovered. 

In  Action  of  Ejectment  fob  Whole  Pbemibbs,  plaintifT  will  not  be  per- 
mitted to  establish  title  to  a  less  interest;  and  hence  a  deed  offimd  te 
that  purpose  is  properly  excluded. 

Ejectment.    The  opinion  states  the  case. 

E.  S,  Holbrookj  for  the  appellants. 

ScammoUy  McCagg,  and  FulUry  for  the  appellee. 

By  Court,  Waxker,  J.  This  was  an  action  of  ejectment, 
brought  in  the  Will  circuit  court  to  the  January  term,  1866. 
In  form,  there  are  two  declarations,  each  for  the  entire  tract  of 
land,  one  by  Hardin,  and  is  signed  by  Holbrook,  his  attorney; 
the  other  by  Wakeman,  and  signed  by  E.  A.  Coventry,  his 
attorney.  They  are  each  separately  entitled  of  the  term,  and 
in  other  respects  formal  declarations  with  the  commencement, 
body,  and  conclusion  of  a  declaration  in  ejectment  containing 
one  count,  and  signed  by  separate  attorneys.  Neither  refers 
to  the  other,  nor  is  there  any  reference  in  either  to  the  plain- 
tiffs in  the  other.  They  are  in  all  respects  declarations  in 
ejectment  by  different  plaintiffs  for  the  same  land  in  different 
suits.  The  commencement  of  each  is  by  but  one  plaintiff. 
One  notice  and  copy  seem  to  have  been  served,  but  whether 
as  one  or  separately,  does  not  appear  from  the  record. 

The  docket  was  entitled  as  of  both  plaintiffs  against  the  de- 
fendant, and  as  one  case,  and  the  rule  to  plead  was  so  entered. 
The  plea  was  entitled  in  the  same  manner.  After  hearing 
the  evidence,  the  court  who  tried  the  case,  by  consent  without 
a  jury,  on  the  motion  of  defendant,  required  plaintiffs  to  elect 
upon  which  declaration  they  would  proceed,  when  they  elected 
to  proceed  for  a  recovery  in  favor  of  Hardin.  Exception  to 
the  decision  of  the  court  requiring  an  election  was  taken  and 
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preserved,  and  is  now  relied  upon  for  a  reversal.  The  conri 
below  also  excluded  a  deed  in  the  chain  of  title  for  the  land, 
and  found  for  the  defendant,  and  rendered  judgment  in  his 
favor,  which  is  complained  of  as  error. 

The  ninth  section  of  the  ejectment  law  declares  that  '*  in 
any  case,  other  than  where  the  action  shall  be  brought  for  the 
recovery  of  dower,  the  declaration  may  contain  several  counts, 
and  several  parties  may  be  named  as  plaintiffs  jointly  in  one 
count,  and  separately  in  others."  Under  this  section,  Hardin 
and  Wakeman,  had  they  desired,  could  have  sued  jointly,  and 
proceeded  jointly  in  any  count  for  the  land,  and  each  of  them 
separately  in  other  counts,  and  either  for  the  whole,  a  part,  or 
for  separate  and  undivided  interests.  But  it  does  not  provide 
that  separate  suits  may  be  brought,  and  afterwards  united, 
without  the  consent  of  the  parties.  The  court,  in  the  exercise 
of  its  discretion,  might,  no  doubt,  have  permitted  such  a  con- 
solidation; and  we  might  infer  from  the  fact  that  the  parties 
treated  it  as  but  one  suit  by  the  docket  entry,  the  service,  the 
rule  to  plead,  and  by  the  pleas,  that  it  was  so  regarded  by  the 
court  and  the  parties. 

The  question  then  presents  itself,  whether  the  action  of  the 
court  in  requiring  the  plaintiffs  to  elect  for  which  plaintiff 
they  would  proceed  was  error.  Had  Wakeman  shown  a  right 
of  recovery,  it  would  have  been  error,  as  the  defendant's  objec- 
tion came  too  late.  He  should  have  pleaded  separately,  and 
had  the  cases  separately  docketed,  and  not  have  waited  until 
the  plaintiffs  had  adduced  all  of  their  evidence.  By  going  to* 
trial,  and  treating  it  as  one  case,  defendant  wj;lved  the  right  ta- 
object.  But  it  appears  that  Egan  entered  the  land  in  May, 
1836;  still  Egan's  deed  to  Wakeman,  although  executed  in 
July,  1836,  was  never  recorded  in  Will  County.  It  was 
recorded  in  Cook  County  soon  after  its  execution,  and  a  certi- 
fied copy  from  the  records  of  Cook  County  was  spread  upon 
the  records  of  Will  County  on  the  22d  of  August,  1861. 

It  appears  the  land  in  controversy  was  sold  on  an  execution 
against  Egan,  and  in  favor  of  Hastings,  from  the  municipal 
court  of  Chicago,  and  a  sale  to  James  Grant.  It  also  appears 
that  the  land  was  redeemed  from  this  sale  on  an  execution  iu 
favor  of  Nathaniel  P.  Bailey  and  Henry  W.  Reynolds,  and 
against  Egan,  on  the  25th  of  December,  1838,  and  that  they 
became  the  purchasers  of  the  land  under  their  execution, 
from  which  it  was  not  redeemed,  and  for  which  they  received 
a  sheriff's  deed,  which  was  recorded  in  Will  County  on  th«i 
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16th  of  January,  1841.  Thus  it  ie  seen  that  this  sale,  having 
been  made,  and  the  sheriff's  deed  having  been  recorded  before 
the  deed  from  Egan  to  Wakeman,  the  sheriff's  deed  acquired 
priority,  and  extinguished  Wakeman's  title.  Wakeman  then 
having  failed  to  establish  a  right  to  recover,  the  dismissal  or 
abandonment  of  the  count  in  his  favor  could  not  have  preju- 
diced his  rights.  It  only  operates  as  though  the  court  had 
rendered  judgment  against  him  at  that  state  of  the  proceed* 
ing,  which  could  have  been  done. 

We  now  come  to  consider  the  principal  question  presented 
by  the  record.  Was  there  error  in  excluding  the  deed  of 
Bailey  and  Reynolds  to  Brown  and  Wyncoop?  The  certifi- 
cate of  acknowledgment  by  Bailey  and  wife  fails  to  show  in 
what  state  the  acknowledgment  was  made.  The  venue  to  the 
certificate  is,  "  County  of  New  York."  This  venue  may  apply 
equally  well  to  a  county  of  the  same  name  in  any  state  of  the 
Union.  The  deed  recites  that  he  had  formerly  been  in  busi- 
ness in  the  city  of  New  York,  but  it  fails  to  state  that  he  was 
then  in  the  state  and  county  of  New  York.  There  is  nothing 
in  the  body  of  the  deed  from  which  it  can  be  inferred  that 
the  acknowledgment  was  taken  in  the  state  of  New  York.  It 
must  appear  from  the  acknowledgment  where  it  was  made 
and  certified,  or  by  taking  the  acknowledgment  and  deed  to- 
gether, we  must  be  able  to  presume  in  what  state  it  was  taken. 
The  officer  taking  it  can  only  act  within  the  territorial  limits 
of  his  jurisdiction,  and  it  must  appear  that  the  act  was  per- 
formed  within  those  limits.  In  this  case,  the  certificate  and 
deed  failed  to  show  where  the  officer  acted  at  the  time  when 
he  took  this  acknowledgment,  and  is  defective,  and  the  deed 
as  to  his  interest  in  the  land  was  therefore  inadmissible. 

The  acknowledgment  of  the  deed  by  Reynolds  appears  on 
its  face  to  have  been  acknowledged  in  the  state,  county,  and 
city  of  New  York;  and  from  the  statutes  of  New  York  read  in 
evidence,  the  acknowledgment  appears  to  be  sufficient  to  au- 
thorize the  deed  to  be  read  in  evidence,  to  show  that  he  thereby 
conveyed  his  title  to  the  land.*  It  was  not,  however,  admis- 
sible, for  the  reason  that  the  declaration  claimed  the  whole  of 
the  land,  and  he  only  conveyed  an  undivided  interest  in  the 
land.  The  seventh  section  of  the  ejectment  act  declares  that 
^*  if  such  plaintiff  claims  any  undivided  share  or  interest  in 
any  premises,  he  shall  state  the  same  particularly  in  such 
declaration."  The  share  conveyed  by  Reynolds,  and  which 
appellant  claims  to  hold,  is  not  particularly  stated  in  the  dec- 
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laration.  It  contains  no  such  count,  and  without  it,  this  court 
has  repeatedly  held  that  an  undivided  interest  cannot  be  re- 
covered. This  being  the  case,  the  deed  was  properly  excluded. 
The  twenty-fourth  section  of  the  ejectment  law  does  not  ap- 
ply, under  the  pleadings  in  this  case.  The  sixth  clause  of 
that  section  only  applies  where  the  declaration  proceeds  for  a 
particular  undivided  interest,  and  not  where  it  claims  the  en- 
tire interest.  This  is  manifest  by  a  reference  to  the  seventh 
section.  The  clause  in  the  latter  section  is  not  repugnant  to 
the  first-named  section,  and  hence  that  part  of  the  seventh  is 
not  repealed.  They  are  consistent  and  may  stand  together. 
We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  afSrmed. 
Judgment  affirmed. 

CoNSOLmATiON  OF  AcnoHS:  See  note  to  Logan  v.  Meckcmkt*  Bank,  68  Am. 
I>ec.  60S-512. 

Defects  in  Acknowledohknt,  when  Fatal  and  when  not:  See  the 
extended  note  to  Livingston  v.  Kettelle,  41  Am.  Dec.  168>1S4,  and  see  particn- 
larly  page  172,  where  the  question  as  to  whether  locality  mnst  appear  from 
the  certificate  is  discussed;  and  see  TuUy  v.  Davis,  83  Id.  179,  and  note; 
OraJtam  v.  Anderaon,  92  Id.  89.  In  Hardin  v.  Oabome,  69  111.  96,  the  deed 
passed  on  in  the  principal  case,  again  came  before  the  court,  who,  in  ad- 
mitting it  in  evidence,  say  that  although  the  venue  of  the  certificate  of 
acknowledgment  was  only  "  County  of  New  York  '*  with  no  mention  of  the 
state,  and  alone  insufficient,  there  was  an  appended  certificate  of  magistracy 
of  the  officer  who  took  the  acknowledgment^  which  was  full  and  sufficient, 
and  certified  that  the  officer  was  at  the  time  of  taking  the  acknowledgment 
a  commissioner  of  deeds  for  the  city  and  county  of  New  Yorky  state  of  New 
York,  and  the  suggestion  is  made  that  in  Hardin  ▼.  Kirk  this  oertifioat* 
must  have  been  overlooked. 
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Bill  of  Exchange  dobs  not  Lose  its  NEOOTLiBiLmr  by  being  discounted 
by  the  acceptor  before  maturity;  and  if  he  reissues  it  before  it  falls  due 
to  one  who  takes  it  in  good  faith  for  a  valuable  consideration,  the  indors- 
ers  will  be  liable  to  the  holder  in  the  same  manner  as  if  the  bill  had  not 
passed  through  the  acceptor's  hands. 

Frb-existing  Indebtedness  is  Good  Ck>NsiDERATiON  for  reissue  to  his 
creditor,  before  it  falls  due,  of  a  bill  of  exchange  which  the  acceptor  has 
discounted  before  maturity. 

Assumpsit.    Th^  opinion  states  the  facts. 
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Rogers  and  Chimett^  for  the  appellant. 
Scammon,  McCagg^  and  FvUer^  for  the  appellee. 

By  Court,  Walker,  J.  This  was  an  action  of  OMumprit 
against  appellant,  impleaded  with  Bradford,  upon  a  bill  of  ex- 
change, dated  at  Pine  Bluffs,  Arkansas,  April  3,  1861,  drawn 
by  P.  Brower,  and  directed  to  Stewart  and  James,  New  Orleans, 
Louisiana,  whereby  they  were  requested  to  pay  to  the  order  of 
Rogers  and  Bradford  $783.60.  It  was  indorsed  by  the  payee, 
and  sent  by  him  to  the  drawees,  to  be  received  and  applied 
upon  indebtedness  of  Rogers  and  Bradford  to  the  drawer.  The 
bill  was  received  and  applied  as  a  credit  upon  the  indebted- 
ness, the  credit  bearing  date  on  the  11th  of  April,  1861,  and 
was  for  the  sum  of  $697.10,  being  the  amount  of  the  bill,  less 
a  discount  of  twelve  per  cent  for  the  time  it  had  to  run  before 
it  matured.  Appellant  being  in  New  Orleans  on  the  10th  of 
May,  1861,  settled  with  Stewart  and  James,  and  gave  his 
notes  for  the  balance  due  them  after  deducting  the  credit  for 
the  bill  and  other  payments,  which  notes,  after  deducting  pay- 
ments, were  taken  up,  and  new  ones  given  on  the  12th  of 
April,  1862,  all  of  which  were  paid  by  the  let  of  May,  1866. 

It  appears  that  Stewart  and  James,  upon  whom  the  bill  was 
drawn,  and  to  whom  it  was  sent  to  be  applied  on  the  indebted- 
ness to  them  by  Rogers  and  Bradford  before  it  fell  due  and 
after  it  was  thus  sent  to  them,  reissued  it,  and  delivered  it  as 
collateral  security  to  appellee,  to  whom  Stewart  and  James 
were  indebted.  When  it  matured,  it  was  presented  and  pro- 
tested for  non-payment,  and  this  suit  was  brought  against 
appellant  and  Bradford  on  their  indorsement  to  recover  the 
amount  of  the  bill,  appellant  only  being  served  with  process. 
A  trial  was  had,  and  judgment  was  rendered  against  him. 
To  reverse  that  judgment  the  cause  is  brought  to  this  court 
by  appeal,  and  various  errors  assigned  on  the  record,  but  they 
resolve  themselves  into  one,  and  that  questions  the  correct- 
ness of  the  judgment  on  the  facts  before  the  court  below  on 
the  trial. 

It  is  urged  that  when  the  bill  was  presented  to  the  drawees 
and  taken  up  by  them,  it  was  paid,  and  lost  all  vitality,  the 
payees  being  discharged  as  indorsers;  and  that  the  acceptorSi 
by  reissuing  it,  might  render  themselves  liable  for  its  redemp- 
tion, but  could  not  revive  the  liability  of  the  payees  on  their 
indorsement.  On  the  other  hand,  it  is  insisted  that,  as  appel- 
lees took  the  bill  before  its  maturity,  although  received  from 
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the  payees,  they  are  bona  fide  holders,  and  have  a  right  to 
recover  precisely  as  though  it  had  never  been  taken  up  by  the 
acceptors,  and  had  come  from  the  payees  or  from  another 
indorser;  that  when  Stewart  and  James  took  the  paper  up, 
they  did  so  as  purchasers,  and  not  with  the  intention  of  pay- 
ing it,  but  simply  discounted  it,  and  held  it  as  would  any 
other  purchaser,  and  hence  might  negotiate  it  at  any  time 
before  maturity,  so  as  to  hold  the  other  parties  to  the  bill  as 
well  as  themselves. 

In  Story  on  Bills,  section  410,  it  is  laid  down  as  a  rule  that 
it  is  the  duty  of  the  acceptor  to  pay  the  bill,  and  by  his  due 
payment  thereof  he  discharges  all  other  parties  thereto  from 
liability  on  the  bill,  either  as  drawers,  indorsers,  or  guaran- 
tors, if  the  payment  is  rightfully  made  by  him  to  the  holder, 
without  any  knowledge  of  any  infirmity  in  the  title  of  the 
latter,  and  if  the  names  of  the  parties  on  the  bill  through 
whom  the  holder  derives  his  title  are  geuuine,  and  not  founded 
on  forgeries.  It  is  said  in  Chitty  on  Bills,  11th  Am.  ed.,  223: 
''  But  when  a  bill  has  been  once  paid  by  the  acceptor,  it  is 
functus  officio  at  common  law;  ....  and  a  bill  or  note  can- 
not be  negotiated  after  it  has  been  once  paid,  if  such  nego- 
tiation would  make  any  of  the  parties  liable  who  would  other- 
wise bo  discharged;  nor  can  it  be  negotiated  so  as  to  charge 
even  the  indorsers." 

In  this  case,  the  bill  was  taken  up  by  the  parties  who  were 
to  pay  it  by  its  terms,  and  there  can  be  no  pretense  that  the 
drawees,  who  were  acceptors,  could  have  sued  the  indorsers 
for  non-payment.  Had  the  acceptors  protested  it  for  non-pay- 
ment, and  sued  the  indorsers,  no  one  could  have  for  a  moment 
supposed  that  they  could  have  recovered.  There  could  be  no 
pretense  for  such  a  right.  But  where  the  bill  was  again  put 
in  circulation  by  the  acceptor,  did  innocent  holders  acquire 
such  a  right?  Did  the  taking  up  the  bill,  as  it  was  done  by 
the  acceptors  before  maturity,  and  at  a  discount,  destroy  its 
negotiability  before  maturity?    Was  it  payment? 

It  is  said  in  Story  on  Bills,  section  223,  that  '^  where  a  bill  has 
once  been  paid  by  the  acceptor  after  it  becomes  due  (although 
not  if  paid  before  due,  and  the  fact  be  unknown  to  the  holder), 
it  loses  all  its  vitality,  and  can  no  longer  be  negotiated.  So 
if  it  be  dishonored  by  the  acceptor,  and  is  taken  up  by  the 
drawer,  he  cannot  negotiate  it  so  as  to  charge  the  indorsers, 
although  he  might  so  as  to  charge  himself  or  the  acceptor,  if 
the  latter  be  liable  to  him."    Again,  at  section  417,  he  say^: 
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^'In  order  to  make  a  payment  by  acceptor  good  and  binding 
upon  all  other  parties  to  the  bill,  it  should  be  made  at  ma- 
turity of  the  bill,  and  not  before;  for  although  as  between 
the  real  bona  fide  holder  and  the  acceptor,  the  payment,  when- 
ever made,  and  however  made,  will  be  a  conclusive  discharge 
from  the  obligation  of  the  bill;  yet,  as  to  third  persons,  it 
may  be  far  otherwise;  for  payment  means  payment  in  due 
course,  and  not  by  anticipation.  If,  therefore,  the  acceptor 
should  pay  a  bill  of  exchange  before  it  is  due  to  any  holder, 
who  should  afterwards,  and  before  its  maturity,  indorse  or  pass 
the  same  to  any  subsequent  bona  fide  indorsee  or  other  holder, 
the  latter  would  still  be  entitled  to  full  payment  thereof  from 
the  acceptor  at  its  maturity;  for  payment  of  the  bill  before  it 
is  due  is  no  extinguishment  of  the  debt  as  to  such  persons." 

In  Bayley  on  Bills,  Am.  from  the  4th  Lond.  ed..  91,  it  is 
Baid:  "If  a  bill  or  note  be  paid  before  it  is  due,  and  nothini; 
be  done  upon  it  to  mark  such  payment,  an  indorsement  after- 
wards, before  the  time  it  would  have  become  due,  will  give 
the  indorsee,  if  he  take  it  bona  fide,  and  for  a  valuable  con- 
fiideration,  the  same  right  as  if  there  had  been  no  such  pay- 
ment." 

The  same  rule  is  announced  in  the  cases  of  Morley  v.  Cvl- 
verwell,  7  Mees.  <fe  W.  174;  Altenborough  v.  Mackenzie^  36  Eng. 
L.  <fe  Eq.  562;  Swope  v.  Rosa,  40  Pa.  St.  193  [80  Am.  Dec.  667]; 
Eckert  V.  Cameron,  43  Id.  120.  From  these  cases,  it  would 
Beem  that  the  weight  of  authority  is,  that  if  the  note  is  only 
discounted  before  maturity,  the  bill  does  not  lose  its  negotia- 
bility, but  may  be  again  put  in  circulation,  and  parties  whose 
names  appear  on  it  bound  as  though  it  had  not  passed  through 
the  acceptor's  hands.  There  are  other  cases  which  seem  to 
t>ppose  this  rule,  but  the  weight  of  authority  is  against  them. 
If,  however,  it  were  actually  paid,  and  so  understood  and  in- 
tended by  the  parties,  the  rule  might  be  otherwise.  In  this 
case,  the  bill  seems  to  have  been  only  discounted,  and  not 
paid.  Nor  does  it  appear  that  appellee  had  any  notice  of  the 
transaction,  and,  for  aught  that  appears,  he  took  the  bill  in 
good  faith.  The  indebtedness  of  Stewart  and  James  to  appel- 
lee wi*8,  as  has  been  repeatedly  held  by  this  court,  a  sufficient 
t;onsideration  to  support  the  transfer,  and  to  render  the  bill 
negotiable;  and  hence  the  defense  of  appellant  is  cut  off  bj 
the  transfer  of  the  bill. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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Payment  of  Promissobt  Note  or  Bill  of  Exohanob,  Eftbct  or  in 
Case  of  Beisscte.  — Payment  hy  Maker  htfort  Maturity.  — The  general  rale 
governing  negotiable  paper  is,  that  when  it  is  once  paid  or  satisfied  in  the 
due  course  of  business,  and  the  liability  of  all  the  parties  thereto  is  once  dis- 
charged, the  paper  is  dead,  of  no  further  validity,  and  that  the  contract 
evidenced  thereby  is  utterly  eztingnished.  But  there  are  numerous  circum- 
stances under  which  the  amount  of  such  paper  may  be  paid  on  account 
.thereof  by  one  person  to  another,  and  which  does  not  produce  that  result; 
as,  for  example,  where  the  maker  pays  the  amount  of  a  promissory  note  to 
the  holder  before  its  maturity  without  requiring  a  return  of  the  note  to  his 
possession,  and  where  such  holder  afterwards  and  before  the  maturity  of  the 
note  indorses  it  over  to  an  innocent  stranger  in  the  due  course  of  business. 
In  such  a  case  the  maker  must  again  pay  the  amount  of  the  note  to  such  in- 
dorsee. The  same  rule  applies  to  the  payment  by  the  acceptor  of  a  bill  of 
exchange  to  the  indorsee  thereof  or  the  drawer;  they  must  at  tho  time  of 
payment  have  been  the  lawful  owners  and  holders  of  the  bill,  and  not  have 
indorsed  it  over.  Upon  this  question.  Story  says:  ''If,  therefore,  the  maker 
should  pay  a  promissory  note  before  it  is  due  to  any  holder  who  should  after- 
wards and  before  its  maturity  indorse  or  pass  the  same  to  any  subsequent 
bona  fidt  indorsee  or  other  holder,  the  latter  would  still  be  entitled  to  full 
payment  thereof  from  the  maker  at  its  maturity;  for  payment  of  the  note 
before  it  becomes  due  is  no  extinguishment  of  the  debt  as  to  such  persons  *': 
Story  on  Promissory  Notes,  sec  384.  In  the  recent  case  of  Btst  v.  CraU,  23 
Kan.  482,  S.  0.,  33  Am.  Rep.  185,  it  is  said:  "Now,  a  maker  of  a  negotiable 
note  who  before  its  maturity  pays  the  payee  the  amount  'thereof  without  a 
surrender  of  the  note,  does  so  at  his  peril.  If  the  payee  is  no  longer  the 
holder  or  entitled  to  receive  the  money,  the  payment  in  no  manner  dis- 
charges the  paper  or  prevents  the  real  holder  from  recovering  upon  it.*'  We 
find  this  language  in  an  Indiana  case:  "Payment  in  order  to  extinguish  the 
bill  should  be  made  to  the  real  proprietor.  Even  payment  to  the  payee  will 
be  inoperative  if  he  have  ceased  to  be  the  proprietor  of  it  by  having  in- 
dorsed it  to  another  person,  and  the  drawee  have  notice  of  the  fact:  Chitty  on 
Bills,  393.  Payment  by  the  acceptor  to  the  drawer  could  uo  more  affect  the 
rights  of  the  payee  or  his  indorsee  than  the  bestowal  of  so  much  money  to  a 
person  not  a  party  to  the  bill":  Woodtoard  v.  EUkM,  13  Ind.  616.  To  the 
same  effect  are  Mobley  v.  Hyan,  14  HI.  62;  S.  C,  56  Am.  Dec.  488;*  J^erton 
Co.  V.  Fo!c,  1  Morris,  48;  Orates  v.  American  Exchange  Bank,  17  N.  Y.  205; 
Cfrani  v.  Kidwett,  30  Mo.  455;  QriswM  v.  Davis,  31  Vt.  390;  City  Bank  y. 
Taylor,  60  Iowa,  66;  Mayo  v.  Moore,  28  HI.  428;  Daniel  on  Negotiable  In- 
struments, sec.  1233.  The  court  of  Virginia  go  further  still,  and  hold  that 
where  the  note  is  indorsed  after  its  maturity,  and  payment  is  afterwards 
made  to  the  indorser,  that  this  constitutes  no  defense  to  an  action  by  the  in- 
dorsee against  the  maker:  Davis  v.  MiUer,  14  Gratt.  1.  In  California^  the 
opposite  is  held  under  statute:  Bank  qf  Stockton  v.  Jones,  65  Cal.  437.  But 
where  a  note  was  paid  before  maturity,  and  afterwards  before  it  was  due  tho 
holder  indorsed  it  over  to  a  third  person,  but  told  him  of  the  payment,  ha 
was  held  to  have  taken  the  note  subject  to  such  payment:  Wkiie  v.  KibUnff, 
11  Johns.  128 

Payment  at  or  q/2er  Maturity.  —  In  speaking  of  the  payment  of  a  note  or  bill 
at  or  after  its  maturity,  a  recent  anther  says  that  by  such  payment  '*  the  in* 
strument  is  not  only  extinguished,  but  should  the  holder  fail  to  deliver  it  up^ 
and  transfer  it  to  another  party,  such  party  would  receive  it  with  notice 
upon  its  face  that  it  was  overdue,  and  he  could  acquire  no  better  right  or 
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title  than  his  transferrer;  and  the  plea  that  it  was  paid  before  the  transfer 
would  be  available  against  him":  Daniel  on  Negotiable  Instnunents,  sec. 
1233  a.  Again,  at  section  1238,  this  author  says:  "As  a  bill  or  note  when 
paid  at  maturity  by  the  acceptor  or  maker  is  thereby  ntterly  extinguished, 
it  ia  clear  that  if  he  were  to  reissue  it,  and  it  were  to  pass  into  the  hands  of 
even  a  bona  fide  holder,  he  could  not  hold  the  drawer  or  indorser  liable,  for 
its  being  overdue  would  in  itself  be  sufficient  notice  of  payment."  The  rea- 
sons in  support  of  this  proposition  are  nnanswerable,  and  are  supported  by 
Gordon  v.  Wanaq/,  21  Cal.  77;  Gardner  v.  Maynard,  7  Allen,  466;  S.  C,  83 
Am.  Dec.  699;  American  Bank  v.  Jewtess,  2  Met.  288. 

What  Parties  may  Reistue  Bill  after  Payment — General  Bute,  — The  general 
rule  governing  the  right  of  any  of  the  parties  to  a  bill  or  note,  who  have  paid 
the  same  and  taken  it  into  their  possession,  to  reissue  the  same  as  a  negotiable 
instrument,  is,  that  a  bill  or  note  cannot  be  indorsed  or  negotiated  after  it  has 
once  been  paid,  if  such  negotiation  or  indorsement  would  make  any  of  the 
parties  liable  apparently  who  have  already  been  discharged.  "The  law  is 
well  settled  that  after  payment  at  maturity  a  note  cannot  be  reissued,  so  as 
to  charge  any  party  thereto  who  otherwise  would  be  discharged,  unless  with 
his  knowledge  or  consent ":  Ciikena*  Bank  v.  Lay,  80  Va.  440.  In  speaking 
of  the  instances  in  which  a  paid  note  may  be  reissued,  the  court  say  in  the  very 
ablo  opinion  in  Beebe  v.  Beal  Estate  Bank,  4  Ark.  551 :  **  Such  is  the  case  where 
the  transfer  will  not  subject  any  party  thereto  whose  liability  thereon  was 
discharged  by  the  payment,  to  an  action  at  the  suit  of  the  indorsee  or  holder. 
But  where  the  effect  of  the  transfer  would  be  to  subject  any  party  to  the  in- 
strument, whose  liability  was  extinguished  by  the  payment^  to  a  suit  by  or 
in  the  name  of  the  assignee,  indorsee,  or  holder,  they  have  uniformly  been 
considered  and  held  to  be  not  negotiable  ";  to  the  same  effect  is  Boffe  v.  TToos- 
ter,  58  N.  U.  526;  Mead  v.  Small,  11  Am.  Dec.  62;  Hopkms  v.  FarvoeO^  32 
N.  H.  425. 

AppNcaOan  of  Tliis  Rule,  —In  Beebe  v.  Real  Estate  Bank,  4  Ark.  546,  th« 
question  was  presented,  "  What  is  the  legal  consequence  of  the  holder  of  a 
bill  of  exchange  indorsing  it  to  the  acceptor,  where  there  are  several  parties 
to  the  bill  ?  "  In  a  very  able  opinion  the  court  argue  that  the  acceptor  was 
the  principal  debtor;  that  after  its  indorsement  to  him  no  action  could  be 
maintained  upon  it  against  any  party  to  it;  and  that  consequently  they  were 
all  discharged.  "And  if  these  positions  be  true,  as  we  consider  them  to  be, 
tho  instruaient,  when  the  acceptor  became  the  proprietor  and  legal  holder 
thereof,  was  divested  of  all  legal  obligation,  and  the  parties  to  it  were,  of 
course,  discharged  from  all  responsibility  thereon.  And  we  consider  it 
equally  clear  that  the  simple  indorsement  of  the  bill  by  the  acceptor  could 
not  revive  its  obligation,  or  in  any  manner  bind  the  other  parties  to  the  trans- 
action, notwithstanding  he  might  thereby  charge  himself,  as  we  have  no  doubt 
he  did,  though  not  as  the  acceptor  of  the  bill,  because,  as  before  shown,  its 
legal  obligation  was  previously  extinguished,  and  it  had  ceased  to  be  a  nego- 
tiable security."  For  the  same  reason,  to  wit,  that  it  would  revive  the  liabil- 
ity of  a  previously  discharged  indorser,  the  drawer  of  a  protested  draft,  which 
has  been  taken  up  by  the  indorser  and  returned  to  him  with  the  indorsement 
uncanceled,  has  no  right  to  put  it  in  circulation  again:  Cfardner  v.  Maynard, 
7  Allen,  456;  S.  C,  83  Am.  Dec.  699.  A  party  who  indorsee  a  bill  or  note 
after  it  has  been  paid,  knowingly,  binds  himself,  and  his  indorsee  may  reeovei 
from  him:  Mabry  v.  Matheny,  10  Smedes  k  M.  323;  S.  C,  48  Am.  Dec.  753; 
Price  V.  Sharp,  2  Ired.  417. 

When  Maker  Who  has  Paid  may  Reisnie,  — Mr.  Daniel^  inhiainvaloaUo  work 
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on  negotiable  instraments,  lays  down  the  law  that,  subject  to  two  exceptions., 
a  drawer  who  has  paid  a  note  or  bill  may  reissue  the  same:  Sec.  1241,  citing 
French  v.  Jarvis,  29  Conn.  348;  Callcw  v.  Lawrence,  3  Manle  &  S.  95;  Wil- 
liams V.  Jamea,  15  Ad.  &  K,  N.  S.,  499.  The  first  exception  is,  that  where 
the  acceptance  was  for  the  drawer's  accommodation,  oa  after  he  had  paid  it, 
he  would  have  no  cause  of  action  against  the  acceptor;  he  cannot  reissue  the 
bill  so  as  to  give  his  indorsee  a  right  of  action  against  him:  Sec.  1239.  This 
position  is  undoubtedly  supported  by  authority,  as  it  is  well  settled  that  pay- 
ment of  an  accommodation  note  by  the  maker  relieves  the  acceptor  from  all 
further  responsibility:  Beck  v.  Hobley,  1  H.  Black.  89,  note;  Jones  v.  Broad- 
hurst,  9  Com.  B.  173;  Gardner  v.  Maynard,  7  Allen,  457;  S.  C,  S3  Am.  Dec. 
699;  Lazarus  v.  Coiaie,  3  Q.  B.,  43  Eng.  Com.  L.  459;   WaUpyn  v.  SL  Quintin, 

1  Bos.  ft  P.  652;  Bacon  v.  Searles,  I  H.  Black.  88;  Beebe  v.  Beal  Estate  Batik, 
4  Ark.  546. 

The  second  exception  made  by  Mr.  Daniel  to  the  right  of  the  maker  of  a 
note  or  bill  to  reissue  the  same  after  he  has  paid  it  is,  that  the  drawer  can- 
not reissue  a  bill  if  the  name  of  any  indorser  to  whom  he  himself  was  liable 
remained  upon  it:  Negotiable  Instruments,  sec.  1240.  *'Forin  that  event 
the  holder  could  not  trace  title  against  the  acceptor,  the  indorsements  having 
been  discharged.  Besides,  the  indorser  whose  name  remains  upon  the  bill 
would  be  exposed  to  liability  to  a  holder,  and  therefore  such  a  bill  is  held  to 
be  not  negotiable":  Id.,  citing  Gardner  v.  Maynard,  7  Allen,  457;  S.  C,  83 
Am.  Dec.  699;  Beck  v.  Bobley,  1  H.  Black.  89;  Jones  ▼.  Broadhurst,  9  Com.  B. 
173.     A  very  interesting  application  of  this  rule  occurred  in  Price  v.  Sharp, 

2  Ired.  417,  where  the  court  held  that  when  an  accepted  bill  of  exchange, 
payable  to  a  third  person,  is  protested  and  taken  up  by  the  drawer,  that  he 
cannot  again  put  it  in  circulation.  The  payment  of  an  accepted  bill  by  the 
maker  does  not  extinguish  the  same  as  to  the  acceptor,  but  the  indorsee  of 
the  maker  or  of  the  holder  may  recover  the  amount  from  him:  Daniel  on 
Negotiable  Instruments,  sec.  1237;  Jones  v.  Broadhurst,  9  Com.  B.  173; 
Thornton  v.  Maynard,  L.  R.  10  Com.  P.  695.  The  question  of  the  right  of  a 
maker  to  reissue  a  note  after  its  payment  by  him  arose  in  Gordon  v.  Wansey, 
21  Cal.  77.  It  was  there  held  that  an  assignment  of  a  promissory  note  to  one 
of  the  joint  makers  thereof  before  its  maturity  amounts  to  payment,  and  that 
the  right  of  action  against  the  makers  is  not  revived  by  a.  subsequent  assign- 
ment to  a  third  person  after  maturity.  The  court  say,  however,  that  if  the 
assignment  had  been  made  to  an  innocent  party  before  maturity,  he  would 
have  a  right  of  action  against  the  makers.  Eastman  v.  Plumer,  32  N.  H.  238, 
is  much  to  the  same  effect  as  the  first  proposition.  Anothei'  case  in  which 
the  maker  of  a  promissory  note,  who  had  paid  the  same,  was  held  disabled 
from  negotiating  the  same  \s  Dooley  y.  Fire  and  Marine  Iris.  Co.,  3  Hughes, 
221.  This  is  a  very  clear  and  able  case,  and  explains  the  reason  for  the  rule 
making  payment  an  extinguishment  of  a  note  or  bill. 

When  Indorser  or  Surety  Wlio  has  Paid  may  Reissue.  —  Subject  to  the  re- 
strictions of  the  rule  that  persons  whose  liability  on  a  note  has  once  been 
discharged  by  its  payment  cannot  again  be  made  liable  thereon,  an  indorser 
who  has  paid  the  note  may  reissue  it.  It  is  clear  "  that  if  the  last  of  suc- 
cessive indorsers  were  to  pay  the  bill  or  note  to  his  indorsee,  he  could  reissue 
the  instrument  with  or  without  his  indorsement  remaining  upon,  and  that 
all  parties  claiming  under  his  second  transfer  could  sue  and  recover  from  all 
prior  parties  who  remain  liable  to  him,  and  from  him  also  if  his  indorsement 
were  upon  the  instrument ":  Daniel  on  Negotiable  Instruments,  sec.  1238; 
SU  John  V.  Boberts,  31  N.  Y.  441;  S.  C,  88  Am.  Dec.  287;  Montgomery  R.  R. 
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Co.  V.  TrtibkB,  44  Ala.  258;  Fetm  v.  Dugdale^  40  Mo.  63;  /WneA  v.  JarrUy  29 
Conn.  348.  A  ^ery  clear  case  npon  this  qaestion  is  Kirhey  ▼.  Bates,  1  Ala. 
303,  311.  In  this  case  the  court  reason  as  follows:  '*  The  note  on  this  case 
was  indorsed  by  Robertson  and  diaconnted  at  the  bank;  at  its  matarity,  the 
makers  of  the  note  not  having  provided  funds  for  its  payment,  Robertson 
was  compelled  to  take  it  up  with  his  own  funds,  and  to  protect  his  own 
credit;  and  afterwards  indorsed  it  to  the  plaintiffs  below.  This  was  no  ex- 
tinguishment of  the  note.  Until  a  bill  or  note  has  been  paid  by  the  maker 
or  acceptor,  it  has  not  discharged  its  functions,  and  may  be  reissued  after  it 
is  due  and  after  it  has  been  paid  by  an  indorser:  See  Byles  on  Bills  of  E2z- 
change,  97;  and  Callow  v.  Lawrence,  3  Maule  &  S.  97.  The  discount  of  the 
note  by  the  bank  is  in  effect  nothing  more,  so  far  as  this  question  is  con- 
cerned, than  a  borrowing  by  Robertson  of  the  amount  due  on  it,  by  a  pledge 
of  the  note  with  his  guaranty;  and  as  it  could  have  been  indorsed  before 
such  a  transaction,  it  is  manifest  it  could  be  afterwards."  To  the  same  effect 
is  the  rule  of  Davis  v.  Af tiler,  14  Gratt.  6,  where  Moncure,  J.,  says:  "Pay- 
ment of  a  dishonored  note  by  an  indorser  does  not  extinguish  its  negotiability 
as  to  him  and  all  parties  liable  thereon  to  him;  though  it  discharges  the  lia- 
bility of  subsequent  indorsers,  whose  liability  will  not  be  revived  by  hia  put- 
ting the  note  again  in  circulation."  In  Rockingham  Bank  v.  ClaggeU,  29  K.  H. 
292,  it  was  held  that  if  a  joint  and  several  promissory  note  be  taken  up  by 
one  of  the  sureties,  not  with  the  intention  to  pay  or  discharge  it,  but  to  pur- 
chase it,  such  payment  will  not  be  a  discharge  of  the  debt,  and  that  an  ac- 
tion might  be  maintained  upon  it,  for  the  benefit  of  the  real  plaintiff  in  the 
name  of  the  payee.  Where  an  indorser  takes  up  a  promissory  note,  after  it 
has  been  dishonored  by  paying  the  amount  of  it  to  the  holder,  the  transac- 
tion is  in  effect  a  repurchase  of  the  note,  and  not  a  payment  of  it,  and  the 
indorser  becomes  vested  again  with  all  the  rights  which  he  formerly  had 
against  prior  parties  on  the  paper:  French  v.  Jarvis,  29  Conn.  347.  **The 
mere  fact  that  a  note  before  its  maturity  comes  in  the  usual  course  of  busi- 
ness into  the  bands  of  the  payee,  after  having  been  negotiated  by  him,  does 
not  destroy  its  negotiability,  nor  defeat  the  right  of  a  bona  fide  holder  to  re- 
cover against  all  who  arc  parties  to  the  note  at  the  time  it  is  negotiated  to 
him":   WeH  Boston  Savings  Bank  v.  Thompson,  124  Mass.  515. 

Pm-EzisnNo  IiIdebtedness  is  Good  Consideration  vor  Assignment  oi 
KloOTiABLS  Paper:  Citizens*  Bank  v.  Payne,  89  Am.  Dec.  650,  and  note. 


City  of  Chicago  v.  Martin. 

[49  Illinois,  241.] 

ExsMFLART  DAMAGES  ARE  MEYER  ALLOWED  ozoept  where  gTOss  fraud» 
malice,  or  oppression  ia  shown;  and  in  the  absence  of  these  elements, 
damages  should  be  confined  strictly  to  compensation  for  the  injury  sus- 
tained. 

OoMFENSATORT  DAMAGES  FOR  CAUSING  PERSONAL  Injitries  are  to  be  meas- 
ured by  the  loss  of  time  during  the  cure,  the  expense  incurred  in  respect 
thereto,  the  pain  and  suffering  undergone  by  the  plaintiff,  and  the  pecu- 
niary loss  consequent  upon  any  permanent  injury. 

MuNiciFAL  Corporations  are  Liable  for  Comfsnsatort  Damages  only, 
except  in  cases  of  malice  or  willful  negligence,  which  elements^  it  seema» 
can  scarcely  be  attributed  to  such  bodies. 
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HuNiciPAL  CoBORATiOMS  MAT  ExERdSB  DiscBSTioN  as  to  the  time  of  mak- 
ing repairs  in  streets  which  are  little  used  by  the  public,  and  are  not 
in  a  business  portion  of  the  city;  and  in  an  action  for  damages  for  a  per- 
sonal injury  sustained  by  a  traveler  upon  such  a  street,  by  reason  of  a 
defect  therein,  the  corporation  cannot  be  held  guilty  of  gross  negligence- 
so  as  to  subject  it  to  liability  for  exemplary  damages  because  of  its  mere 
failure  to  make  the  necessary  repairs. 

Case  by  Bridget  Martin  against  the  city  of  Chicago,  for 
damages  for  personal  injuries  alleged  to  have  been  caused  by 
defendant's  neglect  to  keep  in  repair  one  of  its  public  streets. 
Verdict  for  the  plaintiff  for  one  thousand  dollars.  Defendant 
appealed. 

S;  A,  Irvin^  for  the  appellant. 
Oeorge  A.  Parker^  for  the  appellee. 

By  Court,  Breese,  C.  J.  There  was  probably  some  degree 
of  negligence  in  the  city  to  permit  this  defect  in  the  culvert 
to  remain  so  long,  but  that  thereby  it  was  guilty  of  gross  neg- 
ligence, amounting  to  willful  injury,  cannot  be  admitted. 
This  work  was  on  a  street  in  the  city,  but  not  in  the  businesa 
part  of  it,  —  rather  in  the  outskirts,  which  localities  have 
never  been  supposed  to  demand,  and  certainly  do  not  receive^ 
the  same  attention  as  more  populous  and  fashionable  locali- 
ties. And  it  is  right  and  just  that  it  should  be  so.  The  city 
authorities  of  Chicago  should  take  more  care  of  Lake  or  State 
street  than  they  should  of  streets  in  the  remotest  additions  to* 
the  city,  which,  though  portions  of  the  city,  may  not  be  popu- 
lous or  business  portions,  and  therefore  not  demanding  the 
same  care.  Such  was  the  street  in  question,  and  the  defects 
in  which,  when  the  accident  occurred,  were  visible  to  every 
one,  and  where  the  injury  received  was  of  a  very  slight  char- 
acter. To  instruct  the  jury,  under  such  circumstances,  as 
the  court  did,  in  the  fifth  instruction  for  the  plaintiff,  was 
erroneous.  That  instruction  told  the  jury,  if  they  found  for 
the  plaintiff,  they  might  give  exemplary  or  punitive  damages^ 
in  addition  to  the  damages  for  pain  and  suffering,  if  they  be- 
lieve, from  the  evidence,  the  city  was  guilty  of  gross  and  will- 
ful negligence  in  not  keeping  this  street  in  reasonable  repair 
at  the  point  where  the  injury  was  received. 

This  instruction,  doubtless,  produced  the  large  verdict  of  one 
thousand  dollars  for  a  sprained  wrist  and  a  slight  hernia. 

And  how  could  the  city  be  charged  with  a  willful  injury  in 
this  case,  for  gross  negligence  amounts  to  that?    There  is  na 
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evidence  in  the  record  to  sustain  such  a  charge.  The  neglect 
to  repair  this  street  was  not,  under  the  circumstances,  gross  or 
willful.  It  was  an  unimportant  street,  not  demanding  or  enti- 
tled to  the  special  care  of  the  city,  other  more  important  mat- 
ters demanding  their  care  and  the  expenditure  of  the  money 
drawn  from  labor  by  taxation. 

That,  in  a  proper  case,  a  jury  may  give  exemplary  or  puni- 
tive damages,  as  they  are  called,  will  be  admitted.  If  a  trespass 
is  committed,  wantonly  or  maliciously,  upon  real  property,  it 
has  been  held  vindictive  damages  may  be  given:  Pickens  v. 
Fowle,  43  N.  H.  220;  but  whether  they  should  give  them  or  not, 
is  a  question  which  should  be  submitted,  with  proper  instruc- 
tions, to  the  jury.  The  mere  pecuniary  inquiry  received  is  not 
in  such  cases  the  full  measure  of  damages.  The  intention  with 
which  the  act  was  done  is  to  be  regarded.  In  Merest  v.  Harvey ^ 
1  Marsh.  139,  S.  C,  1  Eng.  Com.  L.  230,  which  was  for  tres- 
pass for  breaking  and  entering  the  plaintiff's  close,  treading 
down  his  grass  and  hunting  for  game,  it  appeared  the  defend- 
ant refused  to  leave  when  notified,  and  used  insulting  language 
to  the  plaintiff.  It  was  held  a  verdict  for  five  hundred  pounds 
was  not  excessive.  Gibbs,  chief  justice,  said:  "  I  wish  to  know, 
in  a  case  where  a  man  disregards  every  principle  which  actu- 
ates the  conduct  of  gentlemen,  what  is  to  restrain  him  except 
large  damages?"  So  in  trespass  de  bonis  asportatiSy  it  was 
held,  in  Treat  v.  Barlon,  7  Conn.  279,  that  the  jury  were  not 
bound  by  the  mere  pecuniary  loss  sustained  by  the  plaintifif, 
but  may  award  damages  for  the  malice  and  insult  attending 
a  trespass.  Generally,  where  gross  fraud,  malice,  or  oppression 
appears,  the  jury  are  not  bound  to  adhere  to  a  strict  line  of 
compensation,  but  may,  in  the  shape  of  damages,  impose  a 
punishment  on  the  defendant,  and  make  an  example  to  the 
community.  These  are  the  elements  of  vindictive  actions,  so 
called,  in  which  juries  are  allowed  to  give  such  damages  as 
shall  not  only  compensate  the  plaintiflF,  but  operate  as  a  pun- 
ishment to  the  defendant,  and  tend  to  deter  him  and  others 
from  the  commission  of  similar  enormities:  Grahle  v.  Mar- 
grave, 3  Scam.  373  [38  Am.  Dec.  88];  McNamara  v.  King,  2 
Gilm.  482;  Jlosley  v.  Brooks,  20  Dl.  115  [71  Am.  Dec.  252]; 
Bull  V.  Griswold,  19  Id.  631;  Ously  v.  Hardin,  23  Id.  403;  FooU 
V.  Nichols,  28  Id.  486;  Hawk  v.  Ridgway,  33  Id.  473;  Best  v. 
Allen,  30  Id.  30  [81  Am.  Dec.  338];  BaU  v.  Bruce,  21  Id.  161. 

In  theory,  damages  are  given  as  compensation  for  the  injury; 
and  the  allowance  of  punitive  damages  is  a  departure  from 
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tbe  rale  which  once  obtained  both  in  England  and  in  this 
country,  yet  it  has  become,  by  repeated  decisionB,  a  settled 
principle  in  the  law,  and  there  is  no  corrective  but  the  legis- 
lature. 

This  court  is  not  disposed  to  extend  this  principle,  and  em- 
brace within  it  the  mere  negligence  of  a  municipal  corporation, 
who  must  necessarily  have  a  discretion  as  to  the  time  when 
they  will  repair  a  defect  in  a  street  not  much  used,  and  not  in 
a  business  part  of  the  city.  We  do  not  think  this  case  falls 
within  the  class  where  exemplary  damages  can  be  given  for 
gross  negligence  merely.  To  justify  such  damages,  the  act 
must  be  willful,  or  the  negligence  must  amount  to  a  reckless 
disregard  of  the  safety  of  persons  or  property.  We  have  found 
some  cases  expressing  a  different  view,  but  in  the  doctrine  of 
which  we  are  not  inclined  to  concur.  One  is  the  case  of 
Whipple  V.  WalpolSy  10  N.  H.  130,  where  it  was  held,  in  an  ac- 
tion for  damages  arising  from  a  defect  in  a  bridge  which  the 
defendants  were  bound  to  repair,  exemplary  damages  might 
be  given,  in  case  the  defendants  had  been  guilty  of  gross 
negligence.  The  other  cases  were:  New  Orleans  etc,  R.  R,  Co. 
V.  Hunt,  36  Miss.  660  [74  Am.  Dec.  785],  and  New  Orleans 
etc.  R,  R.  Co.  V.  Bailey,  40  Id.  895;  Vicksburg  and  Jackson 
R.  R.  Co.  V.  Patton,  81  Id.  156  [66  Am.  Dec.  552];  Bowen  v. 
Lane,  3  Met.  (Ky.)  311,  the  appellant  being  the  owner  of  a 
railroad. 

The  case  in  36  Mississippi,  supra^  shows  most  clearly,  if 
correctly  decided,  there  is  no  limit  to  which  a  jury  may  not 
go  in  awarding  exemplary  damages.  There  the  plaintiff  was 
carried  four  hundred  yards  beyond  a  station,  and  the  con- 
ductor, refusing  to  return,  put  him  off,  so  that  he  had  to  walk 
back  with  his  valise  to  the  station;  the  jury  awarded  him  four 
thousand  five  hundred  dollars,  which  the  court  refused  to  set 
aside,  saying  '^  the  law  in  such  cases  furnished  no  legal  meas- 
urement, save  the  discretion  of  the  jury  1 " 

We  prefer  the  doctrine  of  the  supreme  court  of  Missouri  in 
Kennedy  v.  North  Mo.  R.  R.  Co.,  36  Mo.  351,  that  to  authorize 
the  giving  of  exemplary  or  vindictive  damages,  either  malice, 
violence,  oppression,  or  wanton  recklessness  must  mingle  in 
the  controversy.  The  act  complained  of  must  partake  of  a 
criminal  or  wanton  nature,  else  the  amount  sought  to  be  re- 
covered must  be  confined  to  compensation. 

This  court  has  never  sanctioned  the  doctrine  contained  in 
this  instruction,  and  would  be  very  unwilling  to  follow  those 
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courts  which  do.  The  cases  referred  to  by  appellees'  counsel, 
as  decided  by  this  court,  do  not  bear  upon  this  point  at  all. 
They  merely  say  that  if  a  wrong  instruction  has  been  given, 
it  does  not  follow  the  judgment  will  be  reversed,  if  from  the 
whole  record  it  is  manifest  substantial  justice  has  been  done. 
The  furthest  this  court  has  gone  in  this  direction  was  in  the 
case  of  Peoria  Bridge  Association  v.  Loomisy  20  111.  236  [71 
Am.  Dec.  263],  not  cited  by  appellees'  counsel,  where  we  said, 
arguendo^  that  a  jury  might  give  exemplary  damages  in  cases 
of  willful  negligence  or  malice,  if  the  proof  exhibits  such  a 
state  of  case,  and  that  to  constitute  willful  negligence,  the  act 
done  or  omitted  must  be  the  result  of  intention,  and  that  mere 
neglect  could  not  ordinarily  be  ranked  as  willfulness,  and 
then  the  court  proceed  to  lay  down  the  rule  of  damages  for 
personal  injuries  resulting  from  the  negligence  of  others.  We 
say  they  must  be  measured  by  the  loss  of  time  during  the 
cure,  and  expense  incurred  in  respect  of  it,  the  pain  and  suffer- 
ing undergone  by  the  plaintiff,  and  any  permanent  injury, 
especially  when  it  causes  a  disability  for  further  exertion,  and 
consequent  pecuniary  loss.  Hunt  v.  Hoytf  20  111.  544,  is  to 
the  same  effect. 

It  is  scarcely  conceivable  that  a  case  could  be  made  against 
a  municipal  corporation,  justifying  punitive  damages,  and  it 
is  of  such  we  are  treating.  The  city  is  not  a  spoliator,  and 
should  not  be  visited  by  vindictive  damages.  Where  aggres- 
sion and  malice  are  absent,  the  damages  cannot  exceed  com- 
pensation for  the  injury  done;  in  other  words,  they  cannot 
be  punitive:  Toledo  etc.  Ry  Co.  v.  Arnold^  43  111.  419. 

For  the  error  in  giving  the  fifth  instruction,  the  judgment 
is  reversed,  and  the  cause  remanded  for  further  proceedings, 
consistent  with  this  opinion. 

Judgment  reversed. 

BxEMFLABY  DAMAGES,  Allowancb  OF  DT  Gbvibali  See  the  note  to  AuBtm 
V,  WiUtm,  50  Am.  Dec.  767-775;  and  also  the  note  to  Hagan  ▼.  Providence  etc. 
R.  R.  Co.,  62  Id.  379;  see  also  Souihem  R.  R,  Co.  v.  Kemdrick,  90  Id.  332,  and 
prior  cases  in  the  series  cited  in  the  note.  To  authorize  the  giving  of  exem- 
plary damages,  the  act  causing  the  injury  must  partake  of  a  criminal  or  wan- 
ton intent,  or  be  accompanied  by  malice  or  violence:  Toledo  etc.  R^y  Co.  v. 
PaUerson,  63  111.  307;  Drohn  v.  Brewer,  77  Id.  283,  both  citing  the  principal 
case. 

What  Facts  mat  be  CoksIDerbd  in  E&rnMATHio  Damaqes  in  action  for 
personal  injuries:  See  Southern  R.  R.  Co.  v.  Kendrkk,  90  Am.  Deo.  331,  and 
note  citing  other  cases. 
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RscovERY  ofEzsuflabt  Damaqxs  against  MuNidFAL  Corporation:  See 
note  to  Hagan  v.  Providence  etc  li.  R,  Co.,  62  Am.  Dec.  389.  In  IndkmapoUB 
▼.  OaiUm,  58  Ind.  232,  the  principal  case  is  cited  generally  as  an  authority  on 
the  law  of  damages  in  actions  against  municipal  corporations.  In  City  qf  De- 
catur V.  Fi8her,  53  111.  408,  citing  the  principal  case,  it  is  hold  that  a  munici- 
pal corporation  is  not  to  be  held  liable  for  more  than  compensatory  damages^ 
unless,  as  in  the  case  of  individuals,  it  is  proved  that  the  injury  was  willful^ 
which  is  scarcely  possible  in  the  case  of  such  a  corporation.  But  while  not 
liable  for  vindictive  damages,  the  jury  may,  in  estimating  the  compensatory 
damages,  consider  loss  of  time,  expenses,  pain,  and  suffering,  and  loss  by  per- 
manent injuries:  Chicago  v.  Jones,  C6  Id.  351,  citing  the  principal  case. 

Thx  principal  CA8X  13  GXTXD  in  Aurora  v.  PuXftr,  66  111.  273,  to  the  point 
■tated  in  the  fourth  eyUabue, 


ILloinb   and   Mississippi   Railroad   Company  t;. 
Farmers'  Loan  and  Trust  Company. 

149  Illinois,  881.] 

Oo&PoaATioN,  AcTiNO  WITHIN  Scops  OF  ITS  AuTHORiTT,  will  be  boond  by 
a  parol  contract  made  by  its  authorized  agent,  to  the  same  extent  as  an 
individual  would  be  bound  under  similar  circumstances. 

OOXBOLIDATION  OP  Stock  OF  CORPORATION  created  by  laws  of  one  state 
.with  that  of  one  created  in  another  state  will  not  constitute  the  corpo- 
rations thus  consolidating  one  corporation  of  both  or  either  of  the  states, 
but  each  continues  a  corporation  of  the  state  creating  it,  although  the 
same  persons,  as  officers  and  directors,  control  both  as  one  body. 

If  COBPORATIONS  OF  DIFFERENT  STATES,  BY  PERMISSION  OF  LsGISLAtlTRES, 

Consolidate  into  one  corporation,  and  as  such  mortgage  the  property 
belonging  to  one  of  the  consolidated  companies,  such  mortgage  is  the 
sole  mortgage  of  said  company,  and  not  of  all  the  consolidated  companies, 
and  is  legal  and  valid. 

Ik  Suit  to  Foreclose  Mortgage,  Executed  bt  Consolidated  Corpora- 
tion consisting  of  several  corporations  created  by  the  laws  of  dififerent 
■tates,  upon  the  property  of  one  of  these  companies,  the  question  as  to 
the  validity  uf  the  consolidation  contract  cannot  be  raised  by  the  defend- 
ant. Having  mortgaged  the  property,  it  will  not  be  permitted  to  deny 
its  own  title. 

Purchaser  under  Decree  in  Suit  to  Foreclose  Mortoaob  acquires 
only  such  title  as  the  mortgagor  had  at  the  time  of  the  mortgage;  and 
third  persons,  not  made  parties  to  the  suit,  and  claiming  an  interest  in 
the  property  included  in  the  mortgage,  are  not  affected  by  the  decree, 
and  may  afterwards  assert  their  rights  in  such  property. 

LlOISLATURE    HAY     VALIDATE    AND    CONFIRM    CORPORATION    and    its    actS, 

where  it  was  irregularly  organized;  and  this  applies  where  several  cor- 
porations, created  by  the  laws  of  different  states,  consolidate  by  author- 
ity of  the  legislatures,  but  in  making  the  contract  of  consolidation,  fail 
to  pursue  the  terms  of  their  authority.  The  confirmation  of  the  oontraot 
actually  made,  by  legislative  act»  reoogniEes  the  legal  existence  of  th« 
corporation  named  in  the  act. 
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Paiaoii  Takino  EhTisx  Comtrol  akd  Managbmkmt  or  Cohsoubatkd 
Cmpokation,  consisting  of  several  corporations  created  by  laws  of  dif- 
ferent states,  and  condQeting  the  same  as  ooe  company  for  the  better 
secority  and  protection  of  a  mortgagee  of  some  of  the  corporate  prop- 
erty, thereby  becomes  a  trustee,  not  only  for  the  mortgagee,  but  also 
for  the  mortgagor  corporations;  and  his  purchase  of  the  tmst  property 
at  a  foreclosure  sale  under  another  mortgage  will  inure  to  the  benoGt  of 
the  etstuM  que  truei,  upon  his  being  reimbursed  the  amount  of  his  bid, 
with  interest.  And  as  such  trustee,  he  is  bound  to  account;  and  it  is 
error  to  hold  that  the  right  of  the  mortgagor  corporation  to  an  account- 
ing will  depend  on  the  redemption  from  the  sale  to  such  trustee  under 
the  second  mortgage. 

Ill  Suit  against  Trustee  or  Corpokate  Pbope&tt,  who  is  managing  it 
for  the  protection  of  a  mortgagee  thereof,  to  compel  an  accounting,  the 
decree  should  be  that  the  account  be  first  taken  and  stated,  and  that  a 
reasonable  time  be  given  for  redemption  from  a  sale  to  the  trustee  under 
a  second  mortgage,  and  for  payment  of  such  balance  as  should  be  found 
due  upon  the  first-Tnortgage  debt,  after  deducting  the  net  earnings  of 
the  property;  and  that  in  default  of  mdi  redemptkxi  and  payment 
being  made,  the  property  be  sold  in  satisfaction  of  ths  first-mortgage 
debt. 

Ih  Accocntino  by  Trustee  Who  has  Makaqed  Propertt  of  mortgagor 
railroad  corporation  for  the  protection  of  the  mortgagee,  the  m<Nrtgagor 
corporation  is  entitled  to  a  credit  for  the  earnings  of  a  line  of  road  which 
had  been  constnxcted  by  snch  trustee,  with  money  furnished  by  the 
mortgagee,  along  the  line  of  the  road  owned  by  the  mortgagor,  and 
which,  by  its  contiguity  tb  the  latter  road,  rendered  it  less  valuable 
than  it  would  otherwise  have  been. 

Writ  of  error.     The  opinion  states  the  £eust8, 

KnaviLton  and  Jamiee^mj  for  the  plaintiffs  in  error. 
Thomas  J,  Turner^  for  the  defendants  in  error. 

By  Court,  Lawrence,  J.  On  the  17th  of  April,  1852,  the 
legislature  of  the  state  of  Wisconsin  passed  an  act  incorporat- 
ing the  Racine,  Janesville,  and  Mississippi  Railroad  Company, 
with  pow^r  to  constnict  a  railway  from  Racine,  on  Lake 
Michigan,  to  the  Mississippi  River.  The  company  was  duly 
organized  November,  1852.  By  an  act  of  the  legislature  of 
Wisconsin,  approved  June  27,  1853,  the  company  was  au- 
thorized to  build  a  branch  road  to  Beloit,  a  town  on  the  line 
between  Wisconsin  and  Illinois;  and  by  another  act,  approved 
July  9,  1853,  the  company  was  authorized  to  connect  its  road 
at  Beloit  with  any  railroad  then  chartered,  or  thereafter  to  be 
chartered,  in  the  state  of  Illinois,  and  to  consolidate  its  stock 
with  the  stock  of  such  Illinois  road,  and  place  the  road  under 
a  joint  board  of  directors,  to  be  chosen  as  the  consolidating 
companies  should  agree. 
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The  legislature  of  the  state  of  Illinois,  by  an  act  approved 
February  10,  1853,  incorporated  the  Rockton  and  Freeport 
Railroad  Company,  with  power  to  build  a  railroad  "  from  a 
point  on  the  north  line  of  the  county  of  Winnebago,  through 
the  village  of  Rockton,  to  Freeport,  in  Stephenson  County." 
The  company  was  authorized  to  consolidate  its  stock  with  that 
of  any  Wisconsin  company  that  had  been  or  might  thereafter 
be  incorporated  by  the  legislature  of  that  state,  running  from 
the  terminus  of  said  road  in  the  direction  of  Lake  Michigan. 

On  the  23d  of  February,  1854,  these  two  companies  entered 
into  articles  of  agreement,  the  object  of  which  was  declared  in 
the  concluding  article  to  be  "  to  fully  merge  and  consolidate 
the  capital  stock,  powers,  privileges,  immunities,  and  fran- 
chises of  the  Rockton  and  Freeport  Railroad  Company  with 
the  Racine,  Janesville,  and  Mississippi  Railroad  Company." 

On  the  13th  of  February,  1855,  the  legislature  of  Illinois 
changed  the  name  of  the  Rockton  and  Freeport  Railroad  Com- 
pany to  the  Racine  and  Mississippi  Railroad  Company,  and 
on  the  31st  of  March,  of  the  same  year,  the  legislature  of  Wis- 
consin changed  the  name  of  the  Racine,  Janesville,  and  Mis- 
sissippi Railroad  Company  to  the  Racine  and  Mississippi 
Railroad  Company. 

We  will  now  state  the  facts  in  regard  to  a  third  road  which 
ultimately  was  consolidated  with  the  Racine  and  Mississippi. 

On  the  2l6t  of  January,  1851,  the  Savanna  Branch  Railroad 
Company  was  organized  under  the  general  railroad  law  of  Illi- 
nois, for  the  purpose  of  building  a  road  from  Savanna,  on  the 
Mississippi  River,  in  an  easterly  direction,  to  intersect  the 
Galena  and  Chicago  Union  railroad  at  a  point  in  Stephenson 
County,  not  exceeding  fifteen  miles  from  the  town  of  Freeport. 
On  the  12th  of  February,  1851,  the  legislature  passed  an  act 
authorizing  the  company  to  build  the  proposed  road,  and  for 
that  purpose,  to  condemn  private  property,  thus  recognizing 
the  existence  of  the  corporation.  On  the  23d  of  January, 
1856,  this  company  entered  into  articles  of  agreement  with 
the  Racine  and  Mississippi  Railroad  Company,  by  which  its 
stock  was  consolidated  with  the  latter  company,  and  a  major- 
ity in  interest  of  the  stockholders  of  the  Savanna  company 
gave  their  written  ratification  of  the  articles.  On  the  14th 
of  February,  1857,  the  legislature  of  Illinois  passed  an  act 
changing  the  name  of  the  Savanna  Branch  Railroad  Company 
to  the  Racine  and  Mississippi  Railroad  Company,  and  confirm- 
ing and  declaring  legal  and  binding  the  acts  of  consolidation 
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entered  into  between  the  Rockton  and  Freeport  company  and 
the  Racine,  Janes ville,  and  Mississippi  company,  and  those 
between  the  Savanna  Branch  company  and  the  Racine  and 
Mississippi  company. 

Prior  to  this  time,  and  on  the  Ist  of  September,  1855,  the 
Racine  and  Mississippi  Railroad  Company  had  executed  and 
delivered  to  the  Farmers'  Loan  and  Trust  Company,  a  corpo- 
ration existing  in  the  state  of  New  York,  680  bonds  of  one 
thousand  dollars  each,  payable  to  said  loan  and  trust  com- 
pany or  bearer,  and  to  secure  their  payment,  had  executed  a 
mortgage  upon  so  much  of  their  road  as  was  situate  in  Wis- 
consin, extending  from  Racine  to  Beloit. 

Subsequent  to  the  above-named  act  of  confirmation,  and  on 
the  24th  of  April,  1857,  the  Racine  and  Mississippi  Railroad 
Company  executed  to  the  same  Farmers'  Loan  and  Trust 
Company  seven  hundred  additional  bonds,  of  one  thousand 
dollars  each,  and  on  the  same  day,  to  secure  the  payment  of 
eaid  bonds,  executed  to  said  loan  and  trust  company  a  mort- 
gage upon  all  its  road  in  the  state  of  Illinois,  extending  from 
Beloit,  on  the  Wisconsin  line,  to  Savanna,  on  the  Mississippi 
River.  The  mortgage  recited  that  the  company  was  engaged 
in  the  construction  of  a  railroad  from  Racine  to  Beloit,  in  Wis- 
consin, and  from  Beloit  to  Savanna,  in  Illinois.  These  bonds 
and  mortgage  bore  date  June  2,  1856,  but  the  bonds  were  not 
Isold,  nor  the  mortgage  acknowledged,  until  April  24,  1857, 
after  the  passage  of  the  confirmatory  act.  It  is  to  foreclose 
this  mortgage  that  the  present  suit  is  brought. 

It  should  be  further  stated,  the  Farmers'  Loan  and  Trust 
Company,  on  the  3d  of  December,  1858,  filed  their  bill  in  the 
circuit  court  of  the  United  States  for  the  district  of  Wisconsin, 
against  the  Racine  and  Mississippi  Railroad  Company,  to  fore- 
•close  the  mortgage  given  on  that  portion  of  the  road  situate  in 
Wisconsin,  to  secure  the  issue  of  bonds  first  above  named; 
^nd  on  the  tenth  day  of  May,  1859,  pending  that  suit,  the  rail- 
road company  executed  to  the  loan  and  trust  company  a  deed 
of  surrender  of  the  entire  road.  The  road  was  then  fully  com- 
pleted in  Wisconsin,  and  about  twenty  miles  were  finished  in 
Illinois.  After  taking  possession,  the  loan  and  trust  company 
proceeded  to  complete  the  road  to  Freeport,  as  it  was  author- 
ized to  do  by  the  deed  of  surrender,  and  it  was  opened  for 
business  on  the  let  of  September,  1859,  having  remained  from 
that  time  to  the  present  under  the  undisputed  control  cf  the 
loan  and  trust  company.    George  A.  Thomson,  a  party  in  this 
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suit,  acted  as  agent  of  said  trust  company  in  the  management 
and  control  of  said  road. 

After  the  execution  of  said  deed  of  surrender,  and  in  pur- 
suance of  its  terms,  a  decree  of  foreclosure  was  pronounced 
in  the  then  pending  suit,  giving  the  railway  company  five 
years  from  the  completion  of  the  road  to  Freeport  in  which 
to  redeem  said  property,  and  providing  that  if  no  redemption 
should  be  made,  the  court  should  proceed  to  make  such  other 
and  further  decree  in  the  premises  as  might  be  necessary. 
No  redemption  having  been  effected  on  the  31st  of  March, 
1865,  the  Farmers'  Loan  and  Trust  Company  filed  their  peti- 
tion in  said  court,  setting  out  in  full  their  disbursements  and 
receipts,  and  praying  a  decree  of  sale.  An  account  was  stated 
by  the  master  in  chancery,  which  was  approved  by  the  court, 
and  a  decree  of  sale  was  pronounced,  under  which  George  A. 
Thomson  became  the  purchaser  of  the  Wisconsin  division  of 
the  road. 

In  order  to  comprehend  certain  questions  arising  upon  the 
record,  it  is  necessary  to  state  some  further  facts. 

On  the  27th  of  June,  1857,  the  Racine  and  Mississippi  Rail- 
road Company  executed  to  Morris  K.  Jesup  and  Curtis  B. 
Raymond,  seven  hundred  bonds  for  one  thousand  dollars 
each,  and  to  secure  their  payment,  also  executed  a  mortgage 
upon  the  entire  line  of  road  from  Racine  to  Savanna.  This 
mortgage  was  made  expressly  subject  to  the  above-named 
mortgages  to  the  loan  and  trust  company  on  the  Wisconsin 
and  Illinois  divisions  of  the  road.  On  the  26th  of  December, 
1859,  Jesup  and  Raymond  filed  a  bill  in  the  circuit  court  of 
Walworth  County,  in  the  state  of  Wisconsin,  to  foreclose  this 
mortgage,  and  the  Wisconsin  portion  of  the  road  was  sub- 
sequently sold  under  a  decree  rendered  in  said  suit  to  said 
Morris  K.  Jesup,  for  two  hundred  and  seventy  thousand  dol- 
lars. Jesup  subsequently  conveyed  the  title  thus  acquired  to 
Richard  Irvin  and  George  A.  Thomson,  and  Irvin  afterwards 
conveyed  to  Thomson.  On  the  2d  of  December,  1863,  Jesup 
and  Raymond  filed  their  bill  in  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Illinois,  to  foreclose  their 
mortgage  upon  that  portion  of  the  road  situate  in  Illinois. 
The  court  found  the  sum  of  $859,362  to  be  due  said  Jesup  and 
Raymond,  and  pronounced  a  decree  of  sale  under  which  the 
Illinois  division  of  the  road  was  sold  and  conveyed  by  the 
master  in  chancery  to  George  A.  Thomson  for  $70,000,  and  the 
Bale  was  approved  by  the  court. 
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That  portion  of  the  road  ninning  from  Freeport  westward 
to  the  Mississippi  was  never  completed  in  the  name  of  the 
Racine  and  Mississippi  Railroad  Company,  but  on  the  24th 
of  February,  1859,  the  legislature  of  Illinois  incorporated  the 
Northern  Illinois  Railroad  Company,  with  power  to  build  a 
road  from  Freeport  to  the  Mississippi.  The  company  was 
organized  in  1860,  and  George  A.  Thomson,  then  managing 
the  Racine  and  Mississippi  road,  as  agent  of  the  loan  and 
trust  company,  and  therefore  under  the  deed  of  surrender, 
occupying  a  fiduciary  relation  to  the  Racine  and  Mississippi 
company,  subscribed  to  all  the  stock  of  the  Northern  Illinois 
Railroad  Company,  except  three  thousand  eight  hundred  dol- 
lars, and  ^became  the  president.  He  then  proceeded  to  build 
the  road  from  Freeport  to  Savanna,  in  the  name  of  the  North- 
ern Illinois  Railroad  Company,  at  no  place  diverging  more 
than  three  miles  from  the  track  of  the  Racine  and  Mississippi 
company,  and  in  places  occupying  its  very  track,  which  had 
been  partially  graded.  This  road  was  built  with  money  ob- 
tained from  the  holders  of  the  bonds  of  the  Racine  and  Mis- 
sissippi company,  secured  by  the  mortgages  to  the  loan  and 
trust  company. 

After  the  road  was  completed  it  was  leased  to  the  loan  and 
trust  company,  and  operated  by  it  through  Thomson  as  its 
agent,  in  connection  with  the  line  of  the  Racine  and  Missis- 
sippi road. 

Such  are  the  substantial  facts  necessary  to  a  comprehension 
of  this  case. 

To  this  bill  of  foreclosure,  which  was  filed  in  the  circuit 
court  of  Stephenson  County,  on  the  31st  of  December,  1864, 
the  Racine  and  Mississippi  Railroad  Company  filed  their  an- 
swer, and  subsequently  filed  a  cross-bill  and  an  amended 
cross-bill,  to  which  it  made  George  A.  Thomson  and  the 
Northern  Illinois  Railroad  Company  parties.  It  prayed  in 
the  cross-bills,  not  only  for  the  cancellation  of  the  bonds  and 
mortgage  given  to  the  loan  and  trust  company,  upon  which 
this  suit  is  brought,  and  of  the  sale  and  deed  to  Thomson 
under  the  foreclosure  of  the  Jesup  and  Raymond  mortgage, 
but  also  that  the  court  should  decree  the  Northern  IlUnois 
railroad  to  have  been  built  in  violation  of  its  rights  and 
franchises,  by  parties  occupying  a  fiduciary  relation  towards 
itself,  and  that  an  account  might  be  taken  with  said  railway 
company,  and  such  relief  given  as  the  case  might  require. 
Answers  were  filed  to  the  cross-bills,  and  the  original  cause 
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and  the  cross-cause  having  been  brought  to  issue,  and  a  great 
amount  of  proof  taken,  they  came  to  a  hearing,  and  the  court 
pronounced  a  decree  directing  a  sale  of  the  road  for  the 
amount  due  upon  the  bonds,  and  authorizing  the  Racine  and 
Mississippi  Railroad  Company  to  redeem  from  the  sale  to 
Thomson,  under  the  Jesup  and  Raymond  mortgage,  by  re- 
paying the  seventy  thousand  dollars  which  he  had  paid  the 
road,  and  interest  thereon,  and  also  directing  an  account  to 
be  taken  with  the  Northern  Illinois  Railroad  Company  for 
the  benefit  of  the  Racine  and  Mississippi  company,  provided 
the  latter  should  first  redeem  from  Thomson  by  paying  the 
seventy  thousand  dollars,  and  interest,  within  ninety  days 
from  the  decree.  It  was  further  decreed  that  if  Uie  Racine 
and  Mississippi  company  should  fail  to  redeem  within  the 
ninety  days,  the  Northern  Illinois  company  need  not  come  to 
an  account,  and  the  road  of  the  Racine  and  Mississippi  com- 
pany should  be  sold  at  once  in  payment  of  the  amount  found 
by  the  court  to  be  due  upon  the  loan  and  trust  company 
bonds;  but  should  redemption  be  made  from  Thomson  within 
the  ninety  days,  no  sale  should  take  place  until  the  statement 
of  an  account  by  the  master  with  the  Northern  Illinois  Rail- 
road Company,  and  the  net  profits  earned  by  said  company 
should  apply  as  a  credit  on  the  bonds  secured  by  the  mort 
gage  held  by  the  loan  and  trust  company,  and  produced  in 
this  suit. 

To  reverse  this  decree,  the  Racine  and  Mississippi  Railroad 
Company  has  prosecuted  a  writ  of  error. 

It  is  urged  by  the  counsel  for  plaintiff  in  error,  that  the  con- 
solidation contracts  above  named  were  void,  that  they  were 
not  aided  by  the  confirmatory  act  of  the  legislature,  and  that 
therefore  the  corporation  known  as  the  Racine  and  Missis- 
sippi Railroad  Company  is  merely  a  Wisconsin  corporation, 
and  has  had  no  legal  existence  in  Illinois.  It  is  urged  that 
this  mortgage  is  merely  a  mortgage  made  by  a  Wisconsin 
corporation  upon  property  in  Illinois,  to  which  it  has  no  title, 
and  over  which  it  can  rightfully  exercise  no  control.  It  is 
further  urged  that,  even  if  the  contracts  of  consolidation  were 
not  void,  and  if  the  Racine  and  Mississippi  Railroad  Com- 
pany had  a  legal  existence  in  Illinois,  nevertheless  it  had  no 
power  to  make  this  mortgage.  These  objections  we  will  con- 
sider. 

It  is  first  insisted  that  the  contract  between  the  Rockton 
and  Freeport  Railroad  Company  and  the  Racine,  Janesville, 
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and  MissiBsippi  Railroad  Company  was  void,  because  not 
tinder  the  corporate  seal;  but  the  ancient  doctrine  of  the 
common  law,  that  a  cor^ration  could  speak  and  act  only  by 
its  corporate  seal,  has  long  since  been  exploded,  and  it  is  now 
too  well  settled,  in  this  country,  to  need  any  citation  of  author- 
ities, that  a  corporation,  acting  within  the  scope  of  its  legiti- 
mate authority,  is  as  much  bound  by  a  parol  contract  made 
by  its  authorized  agent  as  a  natural  person  would  be  under 
like  circumstances:  2  Kent's  Com.  288.  In  this  case,  the 
Rockton  and  Freeport  company,  by  a  resolution  of  its  board 
of  directors,  had  expressly  authorized  this  contract  to  be  made, 
and  it  was  subsequently  carried  into  complete  execution  by 
both  companies,  and  thus  ratified  as  completely  as  ratification 
could  be  made. 

It  is  further  urged  that  the  Rockton  company  was  author- 
ized by  its  charter  to  consolidate  its  stock  only  on  condition 
that  the  consolidated  stock  should  be  placed  under  the  control 
of  the  board  of  directors  of  the  Rockton  company,  whereas,  by 
the  contract  actually  made,  the  control  was  given  to  the  direc- 
tors of  the  Wisconsin  company.  The  Rockton  and  Freeport 
company  did  not  thus  construe  its  charter,  for  in  the  third 
article  of  the  contract,  in  which  the  control  is  given  to  the  Wis- 
consin board,  reference  is  especially  made  to  the  tenth  section 
of  the  charter  as  giving  authority  so  to  do;  and  on  reference 
to  that  section  we  are  of  opinion  the  company  was  correct  in 
its  construction.     That  section  is  as  follows: — 

''  Section  10.  It  shall  be  lawful  for  the  said  company  to  unite 
with  any  other  railroad  company  which  may  have  been,  or 
may  hereafter  be,  incorporated  by  the  state  of  Wisconsin,  and 
running  from  the  terminus  of  said  road  in  a  direction  towards 
Lake  Michigan,  and  to  grant  to  such  company  the  right  to 
construct  and  use  all  or  any  portion  of  the  road  hereby  author- 
ized to  be  constructed;  also  the  right  to  purchase  or  lease  all 
or  any  part  of  said  road;  also  the  right  to  sell,  lease,  or  convey 
the  same  to  said  company,  or  consolidate  its  stock  therewith, 
and  place  the  management  and  control  of  the  same  under  said 
board  of  directors,  upon  such  terms  as  may  be  mutually  agreed 
upon  between  the  said  railroad  companies." 

It  will  be  perceived  that  this  entire  section  is  very  awkwardly 
worded,  but  we  are  of  opinion  the  company  was  correct  in  con- 
struing the  concluding  paragraph  as  designed  to  authorize  it 
to  place  the  management  of  its  stock  under  the  board  of  direc- 
tors of  the  Wisconsin  company,  with  which  it  might  consoli* 
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date  if  it  ehoald  think  proper  bo  to  do.  The  phrase  "  said 
board  of  directors  "  is  improperly  used,  as  no  board  had  been 
mentioned,  but  we  construe  it  as  referring  to  the  Wisconsin 
company  mentioned  in  the  same  clause  of  the  sentence. 

These  are  all  the  objections  to  the  contract  between  the 
Rockton  and  Wisconsin  companies  we  deem  it  necessary  to 
notice. 

The  contract  of  consolidation  between  the  Savanna  Branch 
Railroad  Company  and  the  Racine  and  Mississippi  company, 
was  made  under  the  authority  of  the  general  law  in  regard  to 
the  consolidation  of  the  stock  of  railway  companies,  approved 
February  28,  1854.  That  act  authorizes  companies  in  this 
state,  where  roads  intersect  by  continuous  lines,  to  consolidate 
their  stock,  and  also  to  consolidate  with  companies  out  of  the 
state,  when  their  lines  should  connect. 

It  is  objected  by  counsel  for  plaintiff  in  error  that  this  con- 
tract of  consolidation  was  made  between  the  Savanna  Branch 
company  on  the  one  side,  and  the  Racine  and  Mississippi 
Railroad  Company  on  the  other,  by  a  contract  which  describes 
the  latter  company  as  ^'  a  corporation  existing  under  an  act 
of  the  legislature  of  the  state  of  Wisconsin,"  and  that  the  lines 
of  the  two  companies  did  not  connect,  and  therefore  they  could 
not  consolidate.  But  falsa  demonstratio  non  nocet.  It  must 
be  remembered  that  prior  to  this  date  the  legislature  of  Illi- 
nois, acting  upon  the  consolidation  contract  between  the  Rock- 
ton  and  Freeport  company  and  the  Racine,  Janesville,  and 
Mississippi  company,  had  changed  the  name  of  the  former  to 
the  Racine  and  Mississippi  company,  and  the  legislature  of 
Wisconsin  had  done  the  like  for  the  latter  company.  The 
stock  of  the  two  companies  had  been  consolidated  under  a 
common  board  of  directors,  and  with  a  common  name,  and  it 
was  with  this  board  of  directors  that  the  contract  of  the  Sa- 
vanna Branch  company  was  made.  It  is  wholly  immaterial 
that  the  contract  described  the  Racine  and  Mississippi  Rail- 
road Company  as  a  corporation  existing  under  the  law  of  Wis- 
consin. It  existed  equally  under  the  laws  of  Illinois,  and  the 
board  of  directors  who  made  the  contract  of  consolidation 
represented,  in  so  doing,  a  corporation  deriving  its  existence 
from  the  laws  of  Illinois,  as  well  as  one  deriving  its  existence 
from  the  laws  of  Wisconsin.  It  is  immaterial  that  the  con- 
tract gave  only  a  partial  description  of  the  source  of  their  au- 
thority, and  it  is  idle  to  claim  that  they  intended  to  contract 
only  for  the  Wisconsin  corporation.    A  separate  consolidation 
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with  the  stock  of  the  Wisconsin  company  was  impossible, 
because  the  stock  of  that  company  had  already  been  consoli- 
dated with  that  of  the  Illinois  company  of  the  same  name. 
It  was  with  the  consolidated  stock  of  these  two  companies  that 
the  stock  of  the  Savanna  road  was  intended  to  be  consolidated 
by  this  contract,  and  this  intent  was  in  fact  carried  into  exe- 
cution. 

But  it  mny  be  said,  even  if  the  contract  with  the  Savanna 
company  should  be  considered  as  having  been  made  as  much 
with  the  Racine  and  Mississippi  company  of  Illinois  as  with 
the  Racine  and  Mississippi  company  of  Wisconsin,  it  was 
illegally  made,  because  of  a  non-compliance  with  the  require- 
ments of  the  statute  pointing  out  the  mode  by  which  Illinois 
companies  may  consolidate  with  each  other. 

We  do  not  propose  to  discuss  this  question,  for  it  is  clear, 
so  far  as  concerns  the  right  of  the  loan  and  trust  company  to 
a  foreclosure  of  its  mortgage,  it  is  wholly  immaterial  whether 
this  contract  with  the  Savanna  company  was  executed  in  com- 
pliance with  the  requirements  of  the  statute  or  not.  We  have 
already  stated  there  was  in  existence,  when  this  mortgage  was 
made,  an  Illinois  corporation  under  the  name  of  the  Racine 
and  Mississippi  Railroad  Company;  and  we  have  held  this 
corporation  to  have  been  legally  constituted  by  the  contract 
between  the  Freeport  and  Rockton  company  with  the  Wiscon- 
sin company,  and  by  the  subsequent  act  of  the  legislature^ 
changing  the  name  of  the  old  corporation  to  that  of  the  new. 
The  existence  of  this  corporation  was  wholly  independent  of 
all  contracts  with  the  Savanna  company.  With  this  corpora- 
tion the  stock  of  the  Savanna  company  was  subsequently  con- 
solidated, as  a  matter  of  fact,  and  this  mortgage  was  made 
covering  the  entire  road.  Now,  suppose  this  consolidation  to 
have  been  illegal.  That  surely  would  not  affect  the  validity 
of  the  mortgage  as  to  so  much  of  the  road  as  the  Racine  and 
Mississippi  company  rightfully  owned.  Its  mortgage  would 
certainly  be  good  to  the  extent  of  its  own  road,  from  Beloit  to 
Freeport;  and  whether  it  created  a  valid  lien  over  the  road 
from  Freeport  to  Savanna  is  a  question  which  the  courts  must 
be  prepared  to  decide  whenever  called  upon  by  the  original 
owner  of  said  road,  the  Savanna  Branch  company,  or  by  any 
stockholder  therein,  but  which  certainly,  in  this  proceeding,  ia 
a  question  which  the  Racine  and  Mississippi  Railroad  Com- 
pany cannot  raise.  Whether  it  had  an  interest  in  the  road 
from  Freeport  to  Savanna,  subject  to  mortgage  or  not,  it  at- 
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Bumed  to  have,  and  made  a  mortgage  upon  it,  and  whatever 
interest  it  had,  the  mortgagee  is  entitled  to  have  sold.  If  the 
contract  of  consolidation  with  the  Savanna  company  was  de- 
fective in  the  beginning,  and  if  the  defects  have  not  since  been 
cured,  that  company,  or  its  stockholders,  may  assert  their 
right  to  said  road  whenever  they  shall  think  proper;  and  they 
will  not  be  prejudiced  by  the  decree  in  the  present  case,  be- 
cause neither  that  original  company  as  a  corporation  nor  its 
individual  members  are  parties  to  this  suit.  All  that  the 
purchaser  under  a  decree  in  this  suit  will  acquire  at  the  sale 
will  be  such  title  as  the  Racine  and  Mississippi  company  had 
power  to  mortgage  at  the  time,  or  as  it  has  been  since  recog- 
nized as  having  had  in  such  way  as  to  include  interested 
parties.  But  the  Racine  and  Mississippi  company  cannot  be 
permitted  to  set  up,  as  a  defense  to  a  bill  of  foreclosure,  that 
it  had  no  title  to  the  property  which  it  has  itself  mortgaged. 
In  such  a  proceeding,  the  mortgagor  is  not  permitted  to  deny 
his  own  title:  Barbour  v.  Haines^  15  Wend.  618;  Dew  v.  Van 
Ne83,  10  N.  J.  L.  102. 

It  may  also  be  remarked  that  the  argument  of  counsel  for 
plaintiff  in  error,  that  the  consolidation  contract  with  the 
Savanna  company  was  illegally  made,  is  wholly  inconsistent 
with  the  claim  made  in  the  cross-bill,  and  upon  which  relief 
was  granted  in  the  decree,  that  the  building  of  the  road  from 
Freeport  to  Savanna  by  the  Northern  Illinois  company  was 
a  violation  of  the  rights  of  the  Racine  and  Mississippi  com- 
pany. The  latter  company  had  no  rights  west  of  Freeport, 
except  as  they  were  acquired  by  a  consolidation  with  the 
Savanna  company.  Practically,  it  would  seem  to  be  for  the 
interest  of  the  Racine  and  Mississippi  company  to  have  the 
contract  with  the  Savanna  company  pronounced  valid,  and 
its  right  to  an  account  against  the  Northern  Illinois  company 
thus  established,  since  it  has  itself  never  built  the  road  west- 
ward from  Freeport,  and  there  is  nothing  to  be  sold  in  any 
event  upon  the  line  of  the  road  between  Freeport  and  Savanna, 
under  a  foreclosure  decree,  except  a  naked  and  probably 
worthless  franchise. 

But  there  is  another  view  of  this  brancn  ot  the  case  simi- 
lar in  principle  to  that  just  presented,  but  assuming  that  both 
contracts  of  consolidation  were  void,  which  we  deem  too  im- 
portant to  pass  over  in  sUence.  As  already  stated,  the  legis- 
lature subsequently  confirmed  both  contracts,  and  changed 
the  name  of  the  Savanna  company  to  the  Racine  and  Missis* 
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sippi  Railroad  Company  as  it  had  already  changed  that  of 
the  Rockton  company.  We  shall  not  now  stop  to  consider  to 
what  extent  the  legislature  can  cure  defects  in  the  contracts 
of  corporations.  It  is  sufiScient  for  the  present  purpose  that 
the  legislature  by  this  act  recognized  the  Racine  and  Missis- 
sippi Railroad  Company  as  an  Illinois  corporation  created  by 
the  merger  or  consolidation  of  what  had  been  the  Rockton  and 
Freeport  company  with  the  Savanna  Branch  company.  Even, 
then,  if  both  contracts  of  consolidation  had  been  beyond  the 
power  of  these  companies  to  make,  yet  those  contracts,  and 
their  practical  .execution  by  the  companies,  united  to  the  con- 
firmatory act  of  the  legislature,  gave  to  the  Racine  and  Mis- 
sissippi Railroad  Company  at  least  a  colorable  legal  existence 
as  an  Illinois  corporation.  That  it  was  a  corporation  de  facto 
cannot  be  denied,  as  the  stock  of  the  old  companies  had  been 
exchanged  for  the  consolidated  stock  of  the  Racine  and  Mis- 
sissippi company,  and  this  company  was  in  full  possession  and 
control  of  the  road,  and  proceeding  in  its  construction  with- 
out a  whisper,  so  far  as  appears,  either  on  the  part  of  any 
member  of  the  original  corporations,  or  of  any  other  person, 
that  it  was  not  the  rightful  owner. 

In  this  condition  of  affairs,  this  company  having  a  corpo- 
rate name  which  the  legislature  had  given  it,  claiming  to  be 
a  legal  corporation,  and  having,  even  if  the  articles  of  consoli- 
dation had  been  illegal,  at  least  a  colorable  right  to  make  such 
claim,  controlling  and  building  a  railway  as  an  organized  cor- 
poration, and  asserting  the  right  to  condemn  land  for  its 
corporate  purposes,  issues  its  bonds  to  the  amount  of  seven 
hundred  thousand  dollars,  and  sends  them  on  the  markets  of 
the  world.  To  secure  their  payment  it  issues  a  mortgage 
upon  the  road  it  claims  to  own,  and  is  engaged  in  building, 
and  in  both  bonds  and  mortgage  describes,  itself  as  a  corpora- 
tion existing  under  the  laws  of  Wisconsin  and  Illinois.  The 
bonds  go  into  circulation,  and  the  money  which  has  been  re- 
ceived for  them  passes  into  the  treasury  of  the  company,  and 
is  expended  upon  the  construction  of  the  road.  In  process  of 
time,  the  coupons  upon  the  bonds  are  left  unpaid,  and  the 
holders  come  and  demand  their  money.  To  this  demand  the 
company  replies  that  although  it  issued  the  bonds  and  mort- 
gage as  a  corporation,  and  thus  procured  the  money,  yet  it 
was  not  a  legally  constituted  corporation,  and  therefore  will 
not  pay  the  money,  but  will  retain  the  road. 

The  doctrine  of  equitable  estoppel  has  so  often  been  ex* 
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pouiiJed  by  the  courts  that  it  needs  neither  definition  nor 
the  citation  of  authority.  In  our  judgment,  a  clearer  case 
than  this  for  its  application  has  rarely  arisen.  We  are  not 
saying  that  a  corporation  is  estopped  by  its  bonds  and  mort- 
gage from  raising  the  question  as  to  whether,  in  making  tbem^ 
it  was  acting  within  its  chartered  powers.  The  question 
whether  the  mortgage  now  under  consideration  was  within 
the  power  of  the  company  to  make,  we  shall  presently  con- 
sider. But  we  do  say  that  where  a  company  has  issued  its 
bonds  and  mortgage  under  the  circumstances  above  detailed^ 
the  courts  of  every  civilized  country  must  hold  it  estopped 
from  denying  its  own  corporate  existence,  for  such  a  defense 
is  repugnant  to  every  sentiment  of  justice  and  good  faith. 
That  this  doctrine  of  equitable  estoppel,  or  estoppel  in  paisy 
by  which  a  person  who  has  represented  to  another  the  exist- 
ence of  a  certain  state  of  facts,  and  thereby  induced  him  to 
act  on  the  faith  of  their  existence,  is  concluded  from  averring 
against  such  person  and  to  his  injury  that  such  representations 
were  false,  is  as  applicable  to  corporations  as  to  natural  per- 
sons, will  hardly  be  denied:  Hall  v.  Mutual  Fire  Ins,  Co,,  32 
N.  H.  297;  and  Zabriskie  v.  Colurniyas  etc.  R.  R,  Co.,  23  How. 
391 

The  views  we  have  here  set  forth  are  in  harmony  with  those 
expressed  by  us  in  the  case  of  Mitchell  v.  Deeds,  49  111.  416 
[post,  p.  621],  in  which  the  validity  of  certain  notes  given  to 
this  same  corporation  was  under  consideration.  We  there 
held  that  irregularities  in  the  consolidation,  the  stock  having 
been  in  fact  consolidated,  could  not  be  set  up  as  a  defense  in 
a  suit  brought  upon  notes  given  to  the  Racine  and  Mississippi 
Railroad  Company,  and  we  might  have  contented  ourselves 
with  a  mere  reference  to  that  case,  in  regard  to  some  of  these 
questions,  if  counsel  had  not  pressed  upon  us  so  earnestly  a 
reconsideration  of  the  views  there  expressed. 

It  is  urged,  however,  by  counsel  for  plaintiff  in  error,  that 
admitting  the  corporate  existence  of  the  plaintiff  in  error  under 
the  contracts  of  consolidation,  and  as  an  Illinois  corporation, 
this  mortgage  was  nevertheless  illegal,  because  the  Rockton 
and  Freeport  company,  by  its  original  charter,  was  authorized 
to  borrow  money  only  to  the  amount  of  two  hundred  and 
twenty-five  thousand  dollars,  which  was  the  amount  of  its 
stock,  and  the  Savanna  company,  it  is  insisted,  was  not  author- 
iced  to  make  a  mortgage  at  all,  as  it  was  incorporated  under 
the  general  law,  which  gave  no  authority  to  mortgage.    Bui 
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this  implied  prohibitior  upon  the  power  of  the  Rockton  and 
Freeport  company  certainly  had  do  application  to  the  Racine 
and  Mississippi  company,  which  grew  out  of  the  consolidation 
with  the  Wisconsin  company,  as  is  evident  from  the  third  sec- 
tion of  the  general  law  in  regard  to  consolidation:  Gross's 
Digest,  532.  The  power  to  make  the  mortgage  under  this 
statute,  taken  in  connection  with  the  third  section  of  the  act 
of  February  12,  1855,  entitled  "An  act  to  enable  railroad  com- 
panies to  enter  into  operative  contracts  and  to  borrow  money" 
(Gross's  Digest,  548),  we  regard  as  so  clear  that  it  is  only 
necessary  to  refer  to  these  laws. 

We  have  thus  far  in  this  opinion  treated  the  mortgage  in 
question  as  made  by  the  Racine  and  Mississippi  company  of 
Illinois,  while  the  counsel  for  plaintiff  in  error  treats  it  as  made 
by  the  Racine  and  Mississippi  Railroad  Company  of  Wiscon- 
sin, and  this  error,  as  we  consider  it,  pervades  the  whole  of  his 
argument  in  regard  to  the  validity  of  the  mortgage. 

Our  view  of  the  effect  of  the  consolidation  contract  between 
the  Rockton  company  and  the  Wisconsin  company,  which  we 
hold  to  have  been  legally  made,  is  briefly  this:  While  it  created 
a  community  of  stock  and  of  interest  between  the  two  com- 
panies, it  did  not  convert  them  into  one  company,  in  the  same 
way,  and  to  the  same  degree,  that  might  follow  a  consolida- 
tion of  two  companies  within  the  same  state.  Neither  Illinois 
nor  Wisconsin,  in  authorizing  the  consolidation,  can  have  in- 
tended to  abandon  all  jurisdiction  ov^r  its  own  corporation 
created  by  itself.  Indeed,  neither  state  could  take  jurisdiction 
over  the  property  or  proceedings  of  the  corporation  beyond  its 
own  limits,  and,  as  said  by  the  court  in  Ohio  etc.  R.  R.  Co.  v. 
Wheeler^  1  Black,  297,  a  corporation  "can  h»ve  no  existence 
beyond  the  limits  of  the  state  or  sovereignty  which  brings  it 
into  life  and  endows  it  with  its  faculties  and  powers."  In  the 
same  case  the  court  say  that  a  corporation  cannot  be  created 
by  the  co-operating  legislation  of  two  states  so  as  to  be  the  same 
legal  entity  in  both  states,  and  where  two  states  have  each 
created  a  corporation  with  the  same  name,  for  the  same  pur- 
poses, and  composed  of  the  same  natural  persons,  it  must 
nevertheless  be  considered  as  a  distinct  corporation  in  each 
state:  See  also  Famum  v.  BlackstoTie  Canal  Corporation^  1 
Sum.  47. 

The  counsel  for  plaintiff  in  error  urges  upon  us  the  author- 
ity of  this  case,  but  draws  from  it  the  mistaken  inference,  as 
we  regard  it,  that  even  if  the  contract  of  consolidation  between 
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the  Rockton  company  and  the  WisconBin  company  was  legally 
made,  nevertheless  '*  each  retained  its  former  existence,  iden- 
tity, rights,  franchises,  powers,  and  privileges."  If  such  had 
been  the  fact,  the  consolidation  would  have  been  practically  a 
nullity.  But  the  contract  of  consolidation,  and  the  subsequent 
legislation,  created  substantially  a  new  corporation  with  a  new 
name,  but  such  corporation,  in  a  legal  point  of  view,  was  and 
has  remained  a  distinct  corporation  in  each  state,  though  the 
two  have  a  common  name,  common  stock,  and  a  common 
board  of  directors.  There  is  a  Wisconsin  corporation  under 
the  name  of  the  Racine  and  Mississippi  Railroad  Company, 
and  there  is  an  Illinois  corporation  of  the  same  name,  and  the 
original  corporations  in  each  state  have  been  transmuted  into 
these. 

We  have  remarked  that  counsel  for  plaintiff  in  error  insist 
the  mortgage  in  question  should  be  regarded  as  solely  the 
mortgage  of  the  Wisconsin  corporation,  and  is  therefore  void. 
But  why  should  it  be  so  regarded?  As  there  was  a  Racine 
and  Mississippi  Railroad  Company  in  each  state,  and  both 
companies  had  a  common  board  of  directors,  a  common  seal, 
and  consolidated  stock,  when  we  find  a  mortgage  executed  in 
this  corporate  name,  by  authority  of  the  board  of  directors, 
and  conveying  only  the  property  of  the  Illinois  corporation, 
can  we  have  any  doubt  in  what  capacity  the  board  of  directors 
were  intending  to  act?  Would  it  not  be  the  veriest  trilling 
with  good  faith  and  the  rights  of  creditors  to  permit  such 
board  to  say  they  were  acting  in  behalf  of  the  Wisconsin  cor- 
poration, and  therefore  their  act  was  null?  It  would  be  a 
melancholy  administration  of  justice  that  would  suffer  such  a 
defense.  In  describing  the  mortgaging  party  as  a  corporation 
existing  under  the  laws  of  Wisconsin  and  Illinois,  the  scriv- 
ener who  drew  the  mortgage  fell  into  the  very  natural  error  of 
supposing  that  there  was  one  corporation  for  both  states,  but 
this  did  not  vitiate  the  mortgage.  We  must  look  at  the  intent 
of  the  parties,  and  about  that  there  can  be  no  doubt.  The 
mortgage  covers  the  road  in  the  state  of  Illinois  belonging  to 
the  Racine  and  Mississippi  Railroad  Company,  a  corporation 
of  this  state.  It  is  executed  by  the  authority  of  the  board 
of  directors  of  that  company,  and  bears  its  corporate  seal. 
Does  the  fact  that  there  is  an  allied  company  in  Wisconsin, 
with  the  same  name,  seal,  and  directorsi  throw  any  reasonable 
doubt  upon  the  transaction? 

From  what  we  have  said,  it  will  be  seen  we  hold  there  is  do 

Am.  Dia  Vol.  X0V-« 
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error  Id  that  part  of  the  decree  which  recognizes  this  mortgage 
as  a  valid  lien. 

The  counsel  for  the  plaintiff  in  error  farther  insist  that  the 
court  should  have  set  aside  the  sale  under  the  Jesup  and 
Raymond  mortgage,  without  requiring  it  to  pay  the  seventy 
thousand  dollars  which  the  purchaser,  Thomson,  paid  at  the 
sale,  and  interest  thereon.  But  in  requiring  this  payment, 
the  court  committed  no  error.  The  court  held  Thomson  to 
occupy  such  a  fiduciary  relation  to  the  plaintiff  in  error  that 
he  could  not  purchase  and  hold  the  road  against  the  will  of 
the  company.  But  the  rule  in  such  cases  is,  that  the  party 
claiming  the  benefit  of  the  purchase  must  refund  to  the  pur- 
chaser his  outlay:  Hill  on  Trustees,  539,  and  cases  cited  in 
notes. 

As  to  the  charge  of  fraud  in  the  decree  in  favor  of  Jesup 
and  Raymond,  the  proof  of  a  fraudulent  agreement,  and  of 
Thomson's  complicity  therein,  is  so  vague  and  unsatisfactory 
as  to  furnish  no  ground  for  holding  the  sale  a  nullity.  It  is 
urged  that  nothing  was,  in  fact,  due  on  that  mortgage,  but 
that  question  was  settled  by  the  decree  of  the  federal  court. 

It  is  however  insisted  by  the  counsel  for  plaintiff  in  error 
that  the  circuit  court  of  the  United  States,  for  the  northern 
district  of  Illinois,  in  which  the  decree  was  rendered,  had  no 
jurisdiction,  as  the  complainants  Jesup  and  Raymond  were  not 
citizens  of  Illinois,  and  it  is  urged  the  defendant  was  a  cor- 
poration of  Wisconsin.  What  we  have  already  said  disposes 
of  this  question.  That  mortgage,  it  is  true,  unlike  the  one 
under  consideration,  covered  both  the  Wisconsin  road  and  the 
Illinois  road.  But  it  was  the  same  in  legal  effect  as  if  by  the 
contract  of  consolidation  a  separate  board  of  directors  and  a 
separate  organization  had  been  retained  for  each  road,  and  the 
proper  officers  of  both  roads  bad  united  in  the  execution  of  the 
mortgage  under  the  corporate  seal  of  each  company.  No  one 
would  question  the  validity  of  such  a  mortgage,  and  this  is  the 
same  thing  in  substance.  Both  roads  are  mortgaged  by  au- 
thority of  a  board  of  directors  which  acts  for  each  road,  and 
the  mortgage  is  the  joint  instrument  of  both  the  Wisconsin 
and  Illinois  companies.  When  the  mortgagees  sought  to  en- 
force their  lien  against  the  Wisconsin  road,  they  proceeded  in 
the  courts  of  that  state  against  the  Racine  and  Mississippi 
company  as  a  corporation  of  Wisconsin;  and  when  they  en- 
forced it  against  the  Illinois  road,  they  proceeded  in  the  federal 
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court  of  this  district  against  the  Racine  and  Mississippi  com- 
pany of  Illinois. 

In  dismissing  this  question  of  consolidation,  it  may  be  re- 
marked that  where  continuous  lines  of  road  passing  through 
different  states  are  consolidated  by  legislative  authority,  as  we 
believe  is  not  unfrequently  the  case,  although  the  consolidated 
company  must  from  the  very  nature  of  a  corporation  be  re- 
garded as  a  distinct  entity  in  each  state,  yet  the  objects  of  con- 
solidation would  be  very  liable  to  be  defeated,  unless  the  entire 
line  should  be  placed  under  one  board  of  directors.  The  prin- 
ciple that  a  single  corporation  cannot  be  created  by  the  joint 
legislation  of  two  states,  while  an  irresistible  inference  from 
the  established  law  in  regard  to  corporate  bodies,  is  neverthe- 
less a  technical  and  abstract  principle;  and  when  adjoining 
states  authorize  consolidations,  as  in  the  present  instance,  and 
the  consolidated  lines  are  placed  under  a  common  board  with 
a  common  name  and  seal,  such  board  will  naturally  act  as  if 
the  consolidated  lines  made  but  one  company;  and  when  their 
contracts  assume  that  form,  the  courts  must,  for  the  protection 
of  the  public  and  to  enforce  good  faith,  hold,  as  we  have  done 
in  this  case,  that  the  contract  is  to  be  construed  as  made  by 
the  corporation  of  each  state  in  which  the  subject-matter  of 
the  corporation  lies;  ut  res  magia  valeat  quam  pereat. 

It  is  also  insisted  that  the  plaintiff  in  error,  being  in  pos- 
session under  the  deed  of  surrender,  could  not  maintain  a  bill 
for  foreclosure  and  sale.  No  authority  is  cited  for  this  posi- 
tion, and  in  our  opinion  there  is  no  good  reason  for  such  a  rule. 

There  is  however  one  error  assigned  for  which  the  cause 
must  be  remanded.  We  have  already  stated  the  circuit  court 
found  that  the  Northern  Illinois  railroad  had  been  built  by 
Thomson  with  money  furnished  for  that  purpose  by  these  bond- 
holders while  he  and  they  occupied  a  trust  relation  to  plaintiff 
in  error,  and  that  this  was  done  in  violation  of  the  trust,  and 
to  the  injury  of  plaintiff  in  error.  The  court  thereupon  de- 
creed that  the  plaintiff  in  error  was  entitled  to  a  credit  upon 
its  bonds  for  the  net  profits  of  this  road,  and  directed  that  an 
account  be  stated  by  the  master,  provided  the  plaintiff  in 
error  redeemed  from  the  sale  to  Thomson  under  the  second 
mortgage  within  ninety  days,  but  that  no  account  should  be 
taken  in  case  the  redemption  was  not  made. 

The  directions  in  the  decree  as  to  the  mode  in  which  the 
account  should  be  stated  were  consented  to  by  counsel  for 
plaintiff  in  error  in  open  court,  as  appears  by  the  face  of  the 
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^fecree,  and  we  have  not,  therefore,  examined  the  questionv 
made  upon  that  portion  of  the  decree.  But  there  was  no  con- 
eenai  that  the  taking  of  the  account  should  be  made  to  depend 
en  redemption  from  the  sale  to  Thomson  within  ninety  days, 
and  in  this  provision  of  the  decree  we  think  there  was  error. 
Counsel  for  defendant  in  error  seek  to  justify  it  on  the  ground 
that  the  sale  and  deed  to  Thomson  cut  off  all  the  rights  of 
the  railroad  company,  unless  it  redeems.  But  such  sale  and 
deed  did  not  affect  its  rights  as  to  the  profits  of  the  Northern 
Illinois  company,  which  accrued  prior  to  the  deed  from  the 
master  to  Thomson,  and  the  violation  of  the  trust  having  been 
found  by  the  court,  the  right  to  a  credit  for  this  portion  of  the 
profits  would  be  wholly  independent  of  redemption. 

But  we  think  further  in  regard  to  the  profits  which  have 
accrued  since  the  deed  to  Thomson,  admitting  the  railway 
company  would  have  no  right  to  them  if  it  should  not  redeem, 
it  was  unreasonable,  in  view  of  the  relation  which  Thomson 
sustains  to  the  different  parties  to  this  record,  that  it  should 
be  required  to  redeem  in  the  dark,  by  paying  to  Thomson  a 
large  sum  of  money  before  being  permitted  to  know  how 
much  it  must  pay  the  loan  and  trust  company,  in  order  to 
make  its  first  redemption  effectual,  and  save  the  road.  There 
would  have  been  no  hardship  to  Thomson  in  having  the  ac- 
count taken  before  the  time  for  redemption  should  expire, 
except  a  little  delay,  of  which  he  has  no  right  to  complain,  in 
view  of  the  position  he  occupies.  But  for  the  consent  given 
to  that  portion  of  the  decree  directing  the  application  of  the 
net  profits,  it  would  be  a  question  whether  they  should  not 
first  be  applied  to  the  payment  of  the  amount  due  Thomson. 
That  part  of  the  decree,  however,  is  not  before  us. 

The  court  should  have  directed  the  account  to  be  taken  to 
the  time  when  Thomson  obtained  his  title,  and  from  that  date 
to  the  taking  of  the  account.  The  profits  during  the  first 
period  should  have  bfeen  applied  as  directed  in  the  decree, 
independently  of  redemption  from  the  sale  to  Thomson,  and 
those  of  the  second  should  be  made  to  depend  upon  redemp- 
tion, but  a  reasonable  time  should  be  given  to  redeem,  after 
their  ascertainment. 

The  cause  will  be  remanded,  with  directions  to  the  court 
to  modify  its  former  decree  in  conformity  with  this  opinion. 

The  costs  of  this  court  will  be  taxed  against  the  defendants 
in  error. 

Decree  modified. 
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Subsequent  to  the  filing  of  the  foregoing  opinion,  further 
action  was  had  in  the  case,  as  indicated  in  the  following  addi- 
tional opinion:  — 

By  Court.  Since  the  foregoing  opinion  was  filed,  the  coun- 
sel for  plaintiff"  in  error  have  presented  a  further  record,  show- 
ing that  the  road  has  been  sold  under  the  decree  of  the  circuit 
court  rendered  herein,  and  he  asks  this  court  to  direct  the 
circuit  court  to  set  such  sale  aside.  This  is  resisted  by  the 
counsel  for  the  defendants  in  error,  and  affidavits  are  filed  for 
the  purpose  of  showing  that  the  road  has  passed  into  the  hands 
of  innocent  purchasers  for  a  valuable  consideration. 

It  is  apparent  that  this  question  cannot  be  brought  before 
us  in  this  method.  The  motion  must  be  made  and  decided 
in  the  circuit  court,  where  the  evidence  can  be  heard,  and 
when  that  court  shall  have  acted,  either  party  can  bring  its 
decision  before  this  court  for  review. 

It  is,  however,  proper  to  say  that  although  in  our  opinion 
already  filed  we  have  modified,  and  not  wholly  reversed,  the 
decision  of  the  circuit  court,  yet  that  modification  is  of  such 
a  character  that  for  the  purpose  of  deciding  this  motion,  when 
it  shall  be  made,  the  circuit  court  should  consider  the  decree 
as  having  been  reversed. 

The  counsel  for  defendants  in  error  has,  on  their  part,  moved 
for  an  amendment  in  the  last  paragraph  but  one  of  the  opinion. 
As  it  now  stands,  the  court  is  directed  to  take  the  account, 
against  the  Northern  Illinois  Railroad  Company,  to  the  time 
when  Thomson  obtained  his  title,  and  from  that  date  to  the 
time  of  taking  the  account.  But  our  attention  is  now  called 
to  the  fact  that  the  decree  shows  the  parties  consented  the 
account  should  be  taken  only  to  the  date  of  the  decree,  and 
this  is  not  denied  by  the  counsel  for  plaintiff*  in  error.  The 
circuit  court  will  therefore  take  the  account  as  against  the 
Northern  Illinois  Railroad  Company  only  to  that  date. 

It  is  urged,  however,  in  behalf  of  the  defendants  in  error^ 
that  the  account  against  the  Farmers'  Loan  and  Trust  (Com- 
pany, in  regard  to  the  profits  of  the  other  portion  of  the  road 
operated  by  said  company,  which  account  was  brought  down 
to  the  date  of  the  rendition  of  the  decree,  should  now  be  brought 
forward  to  the  time  when  a  new  decree  shall  be  rendered.  On 
the  other  hand,  it  is  claimed  that  such  new  accounting  should 
not  be  required  until  the  plaintiff"  in  error  has  redeemed  from 
the  sale  to  Thomson,  and  that  in  no  event  should  it  be  brought. 
down  to  a  later  date  than  the  date  of  the  master's  deed,  madd 
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under  the  decree  and  sale  in  this  case.  We  are  of  opinion  the 
plaintiff  in  error  has  a  right  to  have  the  account  stated  before 
effecting  a  redemption  from  Thomson,  and  whether  it  shall  be 
brought  down  to  the  time  of  stating  the  account,  or  shall  stop 
at  the  date  of  the  master's  deed  under  this  decree,  will,  of 
course,  depend  upon  whether  the  court  shall  set  said  sale  and 
deed  aside. 


Ck)BFORATiON  IS  I  lABLS  VOR  AcTs  DoNB  BT  ITS  AoEirrs  ID  the  oGuno  of 
its  business,  and  their  employment  as  an  individnal  wonld  be  under  similar 
circumstances:  Maynard  v.  Fireman's  Fund  Ina,  Co,,  91  Am.  Dec.  672,  and 
note. 

COBPORATION  CHARTBBBD  BT  TwO  tliTATBS  BT  SaMB  NaKE  AND  StTLI^  and 

with  same  powers,  is  a  distinct  and  separate  body  in  each  state:  AUeghanjf 
Co,  V.  Cleveland  etc,  R.  B.  Co.,  88  Am.  Dec.  579,  and  note. 

PowEB  OF  Legislature  to  Validate  Ibbkoulablt  Oboamizbd  Cob- 
FOBATION:  See  MUdiell  v.  Deeds,  ante,  p.  621. 

TiTLB  Aoquibed  BT  PuBCHASER  AT  FoBECLOSUBB  Salb:  See  BoggB  T.  Fow* 
ter,  76  Am.  Dec.  661,  and  note. 

The  princifal  case  is  cited  in  Board  etc  v.  Lqfayette  etc,  R,  R.  Co,,  65 
Ind.  107,  as  an  authority  containing  a  discussion  of  railway  trusts.  In  Melendy 
v.  Keen,  89  111.  399,  it  is  said  that  the  principal  case  contains  a  full  account  of 
the  consolidation  of  the  several  companies  which  constitute  the  Racine  and 
Mississippi  Railroad  Company,  and  also  of  the  enabling  acts  under  which  the 
eonaolidation  was  effected. 


BUOKER   V.   DoOLEY. 
[47  Illinois,  877.1 

Btatutb  Rbquibino  Sherot,  on  Pbesentation  or  CEBTmcATB  or  Pu&- 
CHASE  of  land  sold  under  execution,  tb  execute  a  deed  to  the  holder 
thereof,  if  the  land  has  not  been  redeemed,  must  be  construed  to  mean 
that  the  deed  is  to  be  so  executed  if  such  presentation  is  made  within  a 
reasonable  time;  and  such  time  must  be  considered  to  be  the  time  within 
which  the  judgment  is  a  lien,  and  the  fifteen  months  additional  allowed 
for  redemption.  One  seeking  a  deed  after  such  time  must  make  appli- 
cation to  the  court  in  which  the  execution  was  issued  for  a  rule  upon 
the  sheriff,  on  notice  to  the  parties  interested,  to  show  cause  why  the 
deed  should  not  be  executed.  But  if  the  application  be  not  made  within 
twenty  years,  the  courts  will  hold,  in  analogy  to  the  statute  of  limita- 
tions, and  for  the  protection  of  titles  of  bona  fide  purchasers,  that  such 
lapse  of  time  will  bar  the  right  of  the  holder  of  the  certificate  to  have  a 
deed  executed. 

Deed  Executed  on  Afflioation  to  SBSBirr  bt  Holdxr  or  Cebtitioati 
of  purchase,  twenty-nine  years  after  the  sale  on  execution,  will  be  set 
aside  as  a  cloud  upon  the  title  of  the  party  in  possession,  where»  in  the 
intervening  time,  the  judgment  debtor  has  conveyed  the  land,  and,  by 
aeveral  subsequent  conveyances,  the  title  has  passed  to  a  remote  par- 
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chaser  for  value,  and  without  notice  of  any  lien,  who  has  entered  into 
possession  prior  to  the  making  of  the  sheriff's  deed. 

In  Suit  to  Quiet  Titlis,  Complainant  is  not  Bound  to  Show  a  perfect 
title  against  all  the  world,  as  in  a  possessory  action. 

Li  Suit  to  Quiet  Tttlb,  It  is  Proper  to  Decree  that  the  deeds  consti- 
tuting the  cloud  be  set  asioe  and  removed;  but  the  court  should  not 
decree  that  the  holder  of  such  deed  convey  his  title  therAmder  to  the 
complainant. 

Suit  to  quiet  title.    The  opinion  states  the  facts. 

John  0.  Rogers  and  E.  A,  Rucker^  for  the  appellant. 
Wilson  and  Martin,  for  the  appellees. 

By  Court,  Breese,  C.  J.  The  object  of  the  bill  in  this  case 
was  to  quiet  the  title  to  a  certain  tract  of  land  in  Cook  County, 
both  parties  claiming  through  the  same  source.  The  defend- 
ants Weston,  Davis,  and  Hambleton  had  inclosed  the  land, 
under  their  chain  of  title,  in  1867,  before  the  bill  was  filed, 
and  before  the  defendant  Rucker  had  received  the  sheriflf's 
deed  on  which  his  claim  was  based,  that  deed  bearing  date 
January  6,  1868. 

It  appears  the  land  was  sold  by  the  sheriff  of  Cook  County, 
on  a  judgment  rendered  in  the  municipal  court  of  Chicago,  in 
favor  of  one  Murphy  against  John  K.  Boyer  and  Peter  Pruyne, 
at  the  November  term,  1837.  The  execution  was  dated  March 
22, 1838,  and  a  levy  and  sale  thereon  to  Henry  L.  Rucker,  the 
certificate  of  which  bears  date  July  25,  1838,  the  sum  bid 
being  fifty  dollars,  and  the  land  being  forty  acres  in  section  20, 
in  township  40  north,  range  14  east. 

H.  L.  Rucker  assigned  this  certificate,  it  is  alleged,  to  Joseph 
W.  Rucker,  the  appellant,  some  seventeen  years  after  its  date, 
to  wit,  on  the  5th  of  March  1855.  Appellant  took  no  steps  to 
procure  a  deed  until  the  6th  of  January,  1868,  on  which  day 
the  sherid*  of  Cook  County  executed  to  him  a  deed  for  the 
premises.  During  all  this  time,  from  July,  1838,  to  January, 
1868,  the  land  had  passed  through  several  purchasers  claim- 
ing under  Boyer  by  a  regular  chain  of  conveyances,  duly 
recorded,  up  to  John  Dooley,  the  husband  and  devisor  of  the 
appellee,  Sarah,  when,  in  1859,  he  claimed  to  be  the  legal 
owner.  On  the  2l6t  of  November,  1867,  John  Dooley  sold  and 
agreed  to  convey  the  south  half  of  the  premises  to  Weston, 
Davis,  and  Hambleton,  at  a  stipulated  price,  one  half  of  which 
they  had  paid.  They  immediately  entered  into  the  possession 
of  the  premises,  and  inclosed  them  by  a  fence,  with  the  con« 
sent  of  Dooley. 
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In  the  beginning  of  January,  1868,  it  appears  that  one 
George  6.  Davis  had  agreed  with  Weston,  Davis,  and  Hamble- 
ton  to  purchase  three  acres  of  thi/  land,  and  they  furnished 
him  with  an  abstract  of  title.  On  the  fourth  day  of  January, 
Davis  laid  this  abstract  before  his  attorney,  Edward  A. 
Rucker,  Esq.,  for  examination.  On  the  6th  of  January,  it  is 
alleged,  Mr.  Rucker  procured,  in  the  name  of  his  brother, 
Joseph  W.,  the  appellant,  a  sheriff's  deed  of  the  premises,  and 
on  the  next  day  caused  the  deed  to  be  recorded,  and  soon 
afterwards  informed  George  B.  Davis  that  on  examination  of 
the  abstract  he  found  he  himself  was  the  owner  of  the  premises, 
and  proposed  to  sell  them  to  Davis.  Upon  this,  the  pur- 
chasers from  Dooley  declined  to  make  any  further  payments, 
and  this  bill  was  filed  to  remove  the  cloud  thus  created  by  the 
sheriff's  deed.  The  superior  court  of  Chicago,  in  which  this 
bill  was  filed,  decreed  substantially  that  this  deed  was  a  cloud 
upon  the  complainant's  title,  and  set  it  aside,  and  ordered  a 
reconveyance  from  Rucker  to  Dooley,  decreeing  that  the 
sheriff  had  no  lawful  power  or  authority  to  execute  such  deed, 
and  that  the  same  was  fraudulent  and  void  in  law. 

To  reverse  this  decision,  the  record  is  brought  here  by  ap- 
peal, and  several  points  are  made,  which  are  disposed  ot  by 
considering  this  question:  Was  the  sheriff  warranted,  after 
the  lapse  of  twenty-nine  years,  in  making  the  deed  to  appel* 
lant? 

The  appellant  insists  that  there  was  no  time  limited  within 
which  the  holder  of  a  certificate  of  purchase  was  required  to 
take  out  a  deed  after  he  became  entitled  to  it. 

There  is,  it  is  admitted,  no  express  legislation  on  this  sub- 
ject; but  there  are  well-established  principles  of  law  quite  as 
potential  as  positive  legislation,  in  the  absence  of  legislation 
upon  the  subject. 

Secret  liens, — such  as  the  certificate  of  purchase  may  justly 
be  considered, — no  publicity  being  given  to  them  by  recording 
them,  are  not  favored  in  law,  and  are  not  usually  enforced  to 
the  overthrow  of  rights,  honestly  acquired,  without  any  notice 
of  such  liens. 

The  analogies  of  the  law  must  be  considered  with  reference 
to  appellant's  proposition.  By  statute,  a  judgment  is  a  lien 
upon  land  for  seven  years,  and  then  only  when  an  execution 
has  been  taken  out  within  a  year.  A  writ  of  entry  is  barred 
after  the  lapse  of  twenty  years.  In  McCoy  v.  MorrotOj  18  III. 
618  [68  Am.  Dec.  578],  this  court  said  that  creditors  have  & 
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lien  in  this  state  against  the  estate  of  their  deceased  debtors 
for  the  satisfaction  of  their  debts,  which  they  may  enforce 
through  administration,  even  against  purchasers  from  heirs  or 
devisees;  and  there  is  no  statute  interposing  any  limitation  of 
time  within  which  the  lien  must  be  enforced.  The  notion 
that  this  lien  is  perpetual,  and  may  be  enforced  at  any  time 
against  the  land,  after  alienation  by  the  heir,  is  wholly  inad- 
missible. 

The  policy  of  our  law  is,  to  afford  notice  through  public 
offices  and  records  of  liens  against  lands,  and  the  law  will  not 
favor  liens  of  which  it  has  provided  no  public  notice.  Nor 
does  the  law  favor  stale  demands  and  rights  slept  on,  until 
other  rights  and  interests  have  arisen  and  become  involved, 
which  from  lapse  of  time,  and  consequent  difficulty  of  proof, 
may  be  jeoparded  by  the  setting  up  and  sustaining  the  former; 
and  in  support  of  rights  and  possessions  long  claimed  and 
enjoyed  without  interruption,  the  law  will  presume  grants  or 
satisfaction  of  demands.  After  the  lapse  of  twenty  years, 
debts  of  whatever  degree  are  presumed  to  have  been  satisfied, 
and  this  principle  will  defeat  a  recovery  on  them,  unless  re- 
butted by  proof.  By  our  statute  of  limitations,  actions  for 
debts  are  barred  in  sixteen  years,  and  entry  upon  and  action 
for  the  recovery  of  land  held  adversely  under  claim  of  right 
for  twenty  years  are  barred  by  our  law;  seven  years  also 
bars  entry  and  action  when  land  is  adversely  possessed  during 
that  time  under  certain  circumstances.  This  court  has  held, 
in  analogy  to  the  law  requiring  an  infant  whose  land  has  been 
sold  for  taxes  to  redeem  the  same  within  three  years  after  be- 
coming of  age,  that  the  infant  must  repudiate  his  deed  within 
the  same  period:  Cole  v.  Pennoyer,  14  111.  159;  and  Blanken- 
ship  V.  Stouty  25  Id.  132.  The  court  concludes  by  saying: 
*'  In  short,  the  policy  of  our  law  is  repose  and  security  of  titlea 
and  estates  against  dormant  claims." 

This  was  a  case  where  the  creditors  of  an  intestate  debtor 
sought  to  subject  his  lands  to  the  payment  of  their  debts, 
twenty-five  years  having  elapsed  before  they  filed  their  claims 
for  allowance,  and  eighteen  years  after  final  settlement  of 
administration.  In  the  mean  time,  and  nineteen  years  after 
the  death  of  the  debtor,  the  heir  conveyed  the  land  by  deed 
duly  recorded,  before  any  step  had  been  taken  by  the  credi- 
tors to  enforce  their  claims. 

The  court  found  against  the  creditors,  and  established  the 
title  in  the  vendee  of  the  heir.    Without  laying  do?m  any 
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definite  rule  as  to  what  should  be  a  reasonable  time  within 
which  Buch  creditors  should  proceed  to  enforce  their  lien,  the 
organ  of  the  court,  on  that  occasion,  said  that  "  certainty  in 
the  law,  so  necessary  to  enable  the  citizen  to  know  his  rights 
of  property,  by  analogy  to  the  lien  of  judgments  and  the 
limitations  of  entry  upon  and  action  for  the  recovery  of  lands, 
requires  the  application  to  this  case  of  the  fixed  period  of 
seven  years  from  the  death  of  the  ancestor." 

Here,  the  vendee  of  the  heir  at  law  was  protected  against  a 
secret  lien  of  creditors,  they  having  sufiered  it  to  become  dor- 
mant by  the  lapse  of  eighteen  years  after  final  settlement  of 
the  estate  by  the  administrator.  Pursuing  in  some  degree 
this  same  analogy,  and  for  the  protection  of  purchasers  for  a 
valuable  consideration,  without  notice  of  any  lien,  from  the 
judgment  debtor  and  those  claiming  under  him,  we  should  be 
inclined  to  hold  after  the  lapse  of  twenty  years,  being  the 
longest  time  of  limitation  known  to  our  laws,  a  sheriff's  deed 
should  not  be  executed  to  the  holder  of  a  certificate  of  pur- 
chase, not  under  legal  disabilities  on  the  application  of  the 
holder  to  the  sheriff,  nor  by  any  rule  or  order  of  court  upon 
him  for  such  purpose;  that  such  lapse  of  time  shall  be  con- 
sidered an  insuperable  bar  to  its  execution.  If  the  application 
for  a  deed  be  made  after  the  eight  years  and  three  months 
have  elapsed,  and  within  twenty  years,  the  same  must  be 
made  through  the  proper  court,  by  a  rule  upon  the  sheriff  to 
show  cause,  and  on  notice  to  parties  interested,  when  the  record 
should  show  the  existence  of  intermediate  purchasers  from  the 
judgment  debtor,  or  shall  otherwise  appear,  of  the  particular 
lot  or  tract  of  land  described  in  the  certificate. 

Although  the  statute  requires  the  sheriff,  on  presentation  of 
the  certificate  of  purchase  by  the  holder  thereof,  to  make  a 
deed  to  such  holder,  if  the  land  be  not  redeemed,  it  is  in  the 
spirit  of  this  enactment  that  such  presentation  and  demand 
for  a  deed  shall  be  made  within  a  reasonable  time,  and  that 
reasonable  time  ought  to  be,  and  must  be,  considered  as  the 
time  in  which  the  judgment  is  a  lien,  plus  the  fifteen  months 
allowed  for  redemption.  After  that  time  the  deed  must  be 
sought  through  the  court  where  the  judgment  rests  and  from 
which  the  execution  issued,  and  the  action  of  the  court  on  the 
application  must  depend  on  the  circumstances  of  each  case. 

It  is  not  just  that  a  purchaser  from  a  judgment  debtor  of  the 
land  sold  under  an  execution  against  him,  who  has  bought  in 
good  faith,  paid  a  valuable  consideration,  and  having  no  notice, 
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actual  or  construGtiye,  of  any  lien,  and  who  is  in  possession, 
should,  after  the  lapse  of  years,  be  disturbed  in  his  possession 
by  setting  up  a  lien  which  the  holder  failed  to  assert  in  a  rea- 
sonable time.  After  the  lapse  of  twenty-nine  years  no  sugges- 
tion can  prevail  in  favor  of  the  execution  of  such  deed,  to  the 
detriment  of  intermediate  purchasers  for  a  valuable  considera- 
tion, and  without  notice. 

As  this  court  said  in  McCoy  v.  Morrow,  supra:  ''There  are 
few  greater  public  misfortunes  than  insecurity  of  titles  to  real 
property.  It  paralyzes  industry,  and  destroys  that  incentive 
to  labor  and  enterprise  which  a  reasonable  certainty  of  just 
reward  alone  will  create,  and  upon  which  depends  the  public 
and  private  prosperity." 

After  such  a  lapse  of  time,  what  is  the  reasonable  presump- 
tion?— during  the  whole  of  which,  near  thirty  years,  neither 
appellant,  the  judgment  debtor,  nor  any  other  person,  save  the 
complainant  in  the  bill  and  those  under  whom  he  claimed,  set 
up  any  title  whatever  to  the  premises.  Is  it  not  a  fair  and 
reasonable  presumption  that  the  judgment  debtor  had  adjusted 
this  purchase  with  Bucker,  the  purchaser,  and  neglected  to 
take  up  the  certificate?  The  sum  of  money  to  be  paid  was 
trifling,  compared  to  the  value  of  the  property  sold,  and  when 
the  conduct  of  men  of  ordinary  prudence  and  sagacity  is  con- 
sidered, the  presumption  is  very  strong  that  the  entire  matter 
was  adjusted  with  the  purchaser  satisfactorily  to  him  years 
before  the  execution  of  this  deed.  We  hear  nothing  of  this 
claim, — it  sleeps  the  sleep  of  near  the  third  of  a  century,  and 
is  only  asserted  when  bona  fide  purchasers,  without  notice,  had 
taken  actual  possession,  by  making  the  most  visible  marks  of 
ownership,  entering  under  deeds  and  contracts,  which,  to  that 
day,  had  remained  unchallenged. 

It  is  objected  by  appellant  that  some  of  the  deeds  by  which 
appellees  connected  themselves  with  Boyer,  the  common  source 
of  title,  are  obnoxious  to  objections,  and  cannot  be  used  in  evi- 
dence. However  that  may  be,  this  much  is  proved  and  is  cer- 
tain, that  Dooley's  family  were  in  the  actual  possession  of  the 
premises  when  appellant  took  out  his  sheriff's  deed;  that 
Dooley  bought,  in  1859,  under  a  chain  of  recorded  conveyances 
running  directly  back  to  Boyer,  and  since  that  time  has 
claimed  the  ownership  under  such  chain,  and  his  actual  pos- 
session under  such  a  chain  entitles  him  to  protection  against 
disturbance  by  such  a  groundless  title  as  that  of  the  defendant. 
We  do  not  understand  that  a  plaintiff  in  a  suit  to  quiet  title 
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is  bound  to  show  a  perfect  title  as  against  all  the  world,  as  in 
the  case  of  a  party  seeking  to  recover  possession.  It  is  im- 
material to  defendants  who  show  themselves  in  no  way  con- 
nected with  the  property:  Craft  v.  MerriU,  14  N.  Y.  456. 

The  court  below  decided  correctly  in  quieting  the  title  of 
complainant  as  against  the  sheriff's  deed  to  appellant,  but  we 
are  of  opinion  it  should  have  stopped  there  without  decreeing 
a  reconveyance  to  the  complainant,  and  the  decree  will  stand 
modified  to  that  extent,  and  in  other  respects  will  be  affirmed. 
The  costs  of  this  court  will  be  equally  divided  between  the 
parties. 

Decree  affirmed. 


LZHZTATIDN  09  TiMX  IN  Which  Sksboh^s  Deed  MAT  Issux.  —  The  prindpal 
case  seems  to  have  been  the  first  upon  this  topic,  and  few  cases  have  beea 
decided  since.  FoUowing  the  principal  case,  it  has  been  held  that  the  holder 
of  a  certificate  of  purchase  at  a  sale  on  execution  should  make  application  for 
a  deed  within  a  reasonable  time,  and  that  that  time  would  be  the  period 
during  which  the  judgment  was  a  lien,  together  with  the  period  allowed  for 
redemption;  and  that^  after  such  time,  application  should  be  made  to  the 
court  which  issued  the  execution,  upon  an  order  to  the  sheriff  to  show  cause, 
and  notice  to  the  parties  interested:  Harmon  v.  Learned,  58  IlL  169;  Schroder 
▼.  Peachj  78  Id.  615;  and  then  the  issuance  of  the  deed  wiU  not  be  ordered 
if  it  wiU  do  injustice  to  innocent  purchasers  without  notice:  Schroder  ▼. 
Peach,  supra.  In  CotUngham  v.  Springer,  88  Id.  97,  where  a  deed  issued  by 
the  sheriff,  after  the  period  above  named  as  reasonable,  was  sought  to  be  set 
aside,  the  court  refused  the  plaintiff  the  relief  asked,  because  it  was  not  shown 
that  the  proper  order  of  court  had  not  been  obtained  prior  to  the  issuance 
of  the  deed.  In  Harmon  v.  Learned,  58  Id.  169,  where  a  deed  was  issued  by 
the  sheriff,  without  order  of  court  or  notice  to  the  parties,  one  year  after  the 
time  for  redemption  had  expired,  the  court  held  the  deed  invalid,  and  set  it 
aside.  And  so  in  Schroder  v.  Peachy  78  Id.  615,  where  the  conveyance  was 
made  thirty  years  after  the  decree  authorizing  it,  the  right  of  redemption 
expiring  in  Illinois  at  the  end  of  eight  years  and  three  months.  In  Knue  v. 
Wilson,  79  Id.  241,  this  principle  docs  not  apply.  That  was  a  case  where  a 
sheriff,  by  mistake,  omitted  hb  seal.  His  successor,  several  years  afterward, 
executed  a  new  deed  to  him;  and  it  was  held  that  this  deed  related  back  to 
the  time  of  execution  of  the  old  one. 

On  Bill  to  Quijst  Tttle,  it  is  not  proper  for  the  court  to  decree  convey- 
ance to  the  complainant  of  the  title  alleged  to  be  a  cloud.  It  is  sufficient  to 
remove  the  deeds  which  operate  as  a  doad,  and  then  atop:  Cbmoeff  v.  ITol- 
kins,  71  HL  489. 
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Mitchell  v.  Deeds. 

r49  Illinois,  416.] 

Lboislaturs  has  Same  Power  to  Confirm  and  Validate  an  irregularly 
organized  corporation  that  it  has  to  bring  into  existence  a  new  one. 

Uhdbr  Plea  or  Nul  Tiel  Corporation,  Existence  of  Cobpobatb  Body 
is  proved  by  showing  an  organization  in  fact,  and  a  user  thereunder. 

Partt  Executing  his  Note  to  CorporatioiT  therebt  Admits  its  corpo- 
rate existence;  and  in  order  to  avoid  its  payment  for  want  of  a  party 
with  whom  to  contract,  he  must  prove  that  no  such  body  did  in  fact 
exist. 

BiTRDEN  OF  Proving  Want  or  Failure  of  Consideration  for  negotiable 
instrument  is  upon  the  party  pleading  it,  and  it  also  devolved  upon  him 
to  show  that  plaintiff  who  received  the  note  before  maturity,  had  notice 
of  such  defense  at  the  time  he  received  it. 

All  Affirmative  Issues  in  Civil  Cases  are  to  be  Proved  by  a  prepon- 
derance of  evidence. 

To  Constitute  Transachon  Fraudulent,  there  must  be  a  willful  misrep- 
resentation of  facts,  or  the  suppression  of  such  facts  as  honesty  and  good 
faith  require  to  be  disclosed. 

Representations  Made  by  Officers  of  Corporation,  to  one  dealing  with 
it,  that  the  corporation  is  a  legally  organized  body,  when  in  fact  it  was 
irregularly  organized,  will  not  render  the  transaction  void  for  fraud  and 
misrepresentation,  where  it  appears  that  articles  of  incorporation  had 
actually  been  drawn  up  and  signed,  and  ofBcers  of  the  organization 
elected,  and  that  the  officers  making  the  representations  did  not  know 
that  the  corporation  was  illegal  and  unauthorized. 

Burden  of  Proving  Fraud  and  Fraudulent  Representations  is  upon 
the  party  setting  them  up. 

Corporation  may,  in  Absence  of  Provision  to  the  contrary  in  the  char- 
ter, by  resolution  or  by-law,  appoint  any  person  its  agent  for  the  pur- 
pose of  transferring  or  disposing  of  its  property  or  negotiable  securities; 
but  no  officer  of  the  corporation  possesses  such  power  exclusively,  unless 
by  virtue  of  some  provision  of  the  charter,  or  some  resolution  or  by-law 
of  the  corporation. 

Authority  of  President  of  Corporation  to  Dispose  of  its  Property, 
or  transfer  its  negotiable  securities,  may  be  inferred  from  evidence  that 
he  was  in  the  habit  of  exercising  such  power,  though  neither  the  char- 
ter nor  regulations  of  the  corporation  expressly  confer  such  power  upon 
him. 

Under  Resolution  of  Directors  of  Corporation,  authorizing  the  presi- 
dent to  pay  ofif  the  debts  of  the  corporation,  in  any  securities  or  other 
property  of  the  corporation,  he  has  power  to  assign  to  a  third  party,  for 
the  purposes  expressed  in  the  resolution,  a  note  executed  by  a  debtor  to 
the  corporation. 

President  of  Corporation  may,  without  Express  Authority,  perform 
all  acts  which  are  incident  to  the  execution  of  the  trust  repoeed  in  him, 
and  which  custom  or  necessity  imposes  upon  the  offioe. 

Writ  of  error.    The  opinion  states  the  facts. 
Thomas  J.  Turnery  for  the  appellants. 
J.  H.  Knowltxmy  for  the  appellee. 
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By  Court,  Walker,  J.  This  was  an  action  of  (usumprit^ 
brought  by  James  Mitchell,  Roderic  Richardson,  Holden 
Putnam,  and  John  Page,  in  the  circuit  court  of  Jo  Daviess, 
against  Thomas  Deeds.  The  action  was  for  the  recovery  of 
two  promissory  notes  executed  by  defendant  to  the  Racine 
and  Mississippi  Railroad  Company,  and  indorsed  to  plaintiffs 
before  their  maturity.  There  were  several  defenses  interposed, 
and  on  the  trial  in  the  court  below  the  jury  found  for  the  de- 
fendant. To  reverse  that  judgment,  the  cause  is  brought  to 
this  court  on  error. 

We  will  first  determine  whether  this  company  had  such  an 
existence  as  authorized  them  to  take  these  notes  and  to  as- 
sign them.  It  is  insisted  that  the  articles  of  consolidation 
executed  by  the  two  companies,  having  no  seal  attached,  was 
void,  and  failed  to  produce  the  corporate  body  intended  to 
have  been  organized  by  these  articles. 

An  act  of  the  general  assembly,  approved  on  the  fourteenth 
day  of  February,  1857,  more  than  one  year  after  the  articles 
of  consolidation  were  executed,  declares  that  the  consolidation 
is  ratified  and  confirmed.  It  will  not  be  denied  that  the  gen- 
eral assembly  has  the  same  power  to  confirm  and  validate  an 
irregularly  organized  corporate  body  as  it  has  to  bring  into 
existence  a  new  one.  It  must  therefore  be  held  that  this 
company  became  legal  by  this  act,  if  not  so  previous  to  that 
time. 

It  is  however  said  that  the  notes  in  controversy,  having 
been  executed  on  the  9th  of  May,  1856,  about  nine  months 
before  this  act  was  passed,  were  not  affected  by  its  provisions. 
This  is  no  doubt  true,  but  appellee  admitted  the  existence  of 
the  body  by  giving  them.  It  has  been  repeatedly  held  that 
under  a  plea  of  nul  tiel  corporation,  when  an  organization  in 
fact  and  a  user  is  shown,  the  existence  of  the  body  is  proved. 
In  this  case  the  proof  shows  an  organization  in  fact  by  the 
election  of  officers  who  acted  for  the  body,  and  that  they  used 
and  enjoyed  the  franchises  of  a  railroad  company  organized 
by  the  laws  of  the  state,  and  not  only  so,  but  appellee  fully 
admitted  the  existence  of  such  a  body  by  executing  to  it  the 
notes  in  question. 

The  tenth  section  of  our  statute  regulating  negotiable  in- 
struments gives  the  defense  of  a  failure  of  consideration,  in 
whole  or  in  part,  or  the  want  of  a  consideration,  but  saves  the 
rights  of  bona  fide  holders  by  assignment  before  they  fall  due. 
It  has  been  held,  under  this  section,  that  when  the  want  or 
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failure  of  coDsideration  Ib  pleaded,  it  must  be  proved  by  the 
party  who  interposes  the  defense:  Stacker  v.  WaUony  1  Scam. 
207;  Topper  v.  Snow^  20  111.  434.  As  a  general  rule,  subject 
it  may  be  to  a  few  exceptions,  the  party  who  holds  the 
affirmative  of  an  issue  is  held  to  its  proof.  It  then  de- 
volved upon  appellee  to  prove  the  averment  that  appellants 
had  notice  of  the  defense  set  up,  as  they  were  purchasers  of 
the  notes  by  assignment  before  they  became  due.  Even  had 
it  appeared  there  was  a  want  of  consideration,  or  that  it  had 
failed  in  whole  or  in  part,  still  it  was  indispensable  that  it 
should  have  been  proved  that  appellants  had  notice  of  the 
fact  when  they  received  them  to  have  constituted  a  defense. 
This  issue,  like  all  other  affirmative  issues,  should  be  proved 
by  a  preponderance  of  evidence. 

The  notes  were  indorsed  by  Durand,  the  president  of  the 
company;  and  to  establish  his  authority  to  make  the  assign- 
ment, appellants  read  in  evidence  two  resolutions  of  the  board 
of  directors  of  the  company.  The  first  was  adopted  on  the 
28th  of  January,  1858,  and  authorizes  the  president  and  vice- 
president  of  the  company  to  enter  into  such  arrangements 
with  the  creditors  of  the  company  and  the  holders  of  its  se- 
curities for  such  relief  as  the  circumstances  and  the  necessity 
of  the  company  might  require,  and  to  make  such  stipulations 
and  agreements  as  they  might  deem  proper  and  expedient. 
The  other  resolution  was  adopted  on  the  26th  of  October,  1859. 
It  authorizes  the  president  to  pay  off  any  debts  owing  by  the 
company,  in  any  securities  or  other  property  of  the  corpora- 
tion, at  such  rate  as  he  may  deem  advisable.  This,  so  far  as 
we  can  see,  was  the  last  action  taken  by  the  board  in  reference 
to  conferring  power  to  dispose  of  the  securities  of  the  com- 
pany. By  this  latter  resolution  Durand  had  ample  power  to 
sell  these  notes  for  the  purpose  of  paying  any  portion  of  the 
indebtedness  of  the  corporation,  and  there  is  no  evidence  in 
this  record  that  they  were  sold  for  any  other  purpose.  It  was 
prior  in  date  to  the  assignment;  and  the  adoption  of  this  reso- 
lution, by  fair  intendment,  abrogated  so  much  of  the  former 
one  as  was  repugnant  to  its  provisions,  and  invested  the  presi- 
dent with  the  sole  power  to  act,  and  hence  this  last  delegation 
of  power  must  control. 

A  large  number  of  instructions  were  asked  by  each  party  on 
the  trial  below.  A  number  of  those  asked  by  appellants  were 
refused,  and  exceptions  duly  taken  at  the  time.  Of  that  num- 
ber is  the  eleventh,  which  is  this: — 
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"  The  jury  are  instnicted  that  though  ihej  should  believe 
from  the  evidence  that  the  instrument  for  consolidation  be- 
tween the  Wisconsin  Railroad  Company  and  the  Rockton  and 
Freeport  Railroad  Company  had  no  seal  attached,  yet  that  if 
they  also  believe  from  the  evidence  that  said  companies  were 
authorized,  under  the  laws  of  Wisconsin  and  Illinois,  to  con- 
solidate; that  it  was  the  bona  fide  intention  of  the  companies 
to  consolidate  conformably  to  such  authority;  that  they  be- 
lieved they  had  so  consolidated;  that  under  said  instrument 
of  consolidation  the  .said  companies  did  in  fact  unite  in  con- 
structing and  operating  a  continuous  line  of  road  in  said  states; 
that  no  stockholders  ever  objected  to  such  consolidation  as  to 
such  united  construction  and  operation;  and  that  such  con- 
solidation has  never  been  judicially  declared  invalid,  or  at- 
tacked in  any  proceeding  undertaken  directly  for  that  pur- 
pose,— then  it  is  for  the  jury  to  say  whether  there  was  fraud, 
either  actual  or  constructive,  in  the  representations  of  the  rail- 
road company,  to  the  effect  that  it  had  the  right  to  construct 
and  operate  a  railroad  in  the  state  of  Illinois." 

The  pleas  had  set  up  and  relied  upon  fraudulent  representa- 
tions as  a  defense  to  these  notes,  and  in  maintenance  of  the 
pleas,  it  was  insisted  that  the  original  companies  were  not 
legally  consolidated,  and  that  representations  that  they  had 
become  consolidated  was  a  fraud  upon  appellee. 

To  constitute  fraud,  there  must  be  a  willful,  false  represen- 
tation of  facts,  or  the  suppression  of  such  facts  as  honesty 
and  good  faith  require  to  be  disclosed.  If,  then,  the  officers 
attempted,  in  good  faith,  to  consolidate  these  roads,  and  the 
persons  who  represented  that  they  had  accomplished  that  ob- 
ject did  so,  in  good  faith,  an  essential  ingredient  of  fraud  was 
wanting,  and  that  defense  was  not  made  out  under  the  plea. 

Again,  a  user  of  franchises  raises  the  presumption,  in  a  col- 
lateral proceeding,  that  a  corporation  is  in  the  rightful  exer- 
cise of  such  power.  The  averment  in  the  declaration  that  tha 
body  is  an  incorporation  is  sustained  by  proving  that  they 
are  exercising  corporate  rights  and  privileges.  But  when  the 
government  proceeds  against  such  a  body  by  scire  facias  or 
quo  warranto^  to  terminate  the  existence  of  a  body  because  it 
is  alleged  they  have  usurped  their  franchises,  then  they  are 
bound  to  show  a  sufficient  grant  to  authorize  their  organiza- 
tion, and  also  that  they  have  conformed  to  all  of  the  material 
requirements  imposed  by  their  charter,  or  if  not,  that  their 
organization  has  been  properly  legalized. 
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The  law  is  well  settled  in  this  state  that  under  the  plea  of 
nul  tiel  corporation,  the  plaintiff  need  only  show  an  organiza- 
tion in  fact,  and  a  user  of  corporate  franchises:  Marsh  v. 
Astoria  Lodge,  27  111.  421;  President  and  Trustees  of  Men- 
data  V.  Tfiompsony  20  Id.  197;  Town  of  Lewiston  v.  Proutory 
27  Id.  414;  Hamilton  v.  Torni  of  Carthage,  24  Id.  22.  In  this 
case,  there  had  been  an  effort  to  consolidate  the  two  roads. 
Articles  had  been  drawn  up  and  signed;  officers  had  been 
elected,  and  had  entered  upon  the  discharge  of  their  duty,  and 
were  engaged  in  the  construction  of  the  road, — which  was  cer- 
tainly sufficient  to  repel  the  presumption  of  fraudulent  repre- 
sentations that  the  roads  had  consolidated,  unless  the  officers 
knew  that  the  consolidation  was  iUegal  and  unauthorized. 

Haying  given  these  notes  to  this  company,  appellee  admit- 
ted the  existence  of  the  corporate  body,  and  it  devolved  upon 
him  to  prove  that  no  such  body  existed  in  fact  to  avoid  the 
payment  of  the  notes  for  the  want  of  a  party  with  whom  to 
contract. 

There  was  evidence  in  this  case  tending  to  show  user  of 
franchises  usual  to  such  bodies,  and  the  question  whether  the 
existence  of  the  corporation  had  been  shown  was  fairly  before 
the  jury,  and  the  instruction  fairly  presented  the  question 
whether  the  officers  of  the  road  had  knowledge  that  no  con- 
solidation had  been  effected,  and  it  should  have  been  given. 

The  court  below  likewise  refused  to  give  appellants'  twen- 
tieth instruction.     It  is  this: — 

^^  In  order  that  the  defendant  may  avail  himself  of  the  de- 
fense set  up  in  the  second  and  third  pleas  in  this  case,  it  must 
not  only  appear  that  the  statements  and  representations  set 
forth  in  said  pleas  were  made,  but  it  must  also  appear  that 
such  statements  and  representations  were  false;  and  that  the 
parties  making  them  knew  them  to  be  false  at  the  time  they 
were  made." 

The  special  pleas  filed  by  appellee  contain  the  matter  of 
several  separate  defenses.  Among  the  averments  is  one  that 
false  and  fraudulent  representations  were  made  by  the  officers 
of  the  company  as  to  its  solvency  and  progress  to  completion, 
and  that  they  were  relied  upon  by  appellee  as  true  when  he 
gave  these  notes.  He  avers  that  the  company  had  practiced 
fraud  to  induce  him  to  execute  the  notes,  and  that  he  relied 
upon  the  false  and  fraudulent  represeatations  thu<)  made,  and 
having  made  the  averments,  he  must  prove  them,  and  failing 
to  do  so,  he  must  fail  on  this  issue.     Appellee  has  t'>Wen  upon 
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himself  the  burden  of  proving  the  representations  to  be  false, 
and  that  the  officers  making  them  knew  the  fact,  and  that 
appellants  were  informed  thereof  when  they  took  the  assign- 
ment of  the  notes.  This  instruction  fairly  presents  the  ques- 
tion whether  the  statements  were  made;  if  so,  whether  they 
were  false,  and  the  officers  acting  for  the  company  knew  it. 
The  instruction  was  proper,  and  should  have  been  given. 
FVaudulent  representations  relied  upon  as  a  defense  must  be 
established  like  other  fraud. 

In  so  far  as  the  appellee's  instructions  contravene  the 
eleventh  and  twentieth  of  appellants'  instructions,  they  were 
erroneous,  and  should  not  have  been  given  without  proper 
modificatioDB.    In  giving  them  the  court  erred. 

As  to  the  second  instruction  asked  by  appellants,  it  was 
calculated  to  mislead  the  jury,  and  was  therefore  properly 
refused.  As  we  understand  the  law,  a  corporate  body  may, 
unless  otherwise  provided  by  their  charter,  appoint  any  mem- 
ber of  the  body,  or  other  person,  by  their  by-laws  or  by  reso- 
lution, an  agent  to  transfer  or  dispose  of  their  property  or 
negotiable  securities.  No  officer  of  the  body  has  that  exclu- 
sive power,  unless  given  by  the  charter.  They  may  confer 
power  on  the  president,  treasurer,  secretary,  other  officer,  or 
other  person.  But  in  the  absence  of  both  statutory  authority 
and  regulations  of  the  body  on  the  subject,  the  presumption 
might  be  indulged  that  the  president,  as  the  head  of  the  or- 
ganization, would  have  authority,  if  incident  to  the  organiza- 
tion, or  in  conformity  to  the  usage  and  custom  of  business. 
The  doctrine  seems  to  be  settled  that  the.  president  of  a  cor- 
porate body  being  its  head,  and  through  him  the  usual  affairs 
of  the  company  are  constantly  performed,  and  such  acts  are 
incident  to  the  execution  of  the  trust  reposed  in  him,  such  as 
custom  or  necessity  has  imposed  upon  the  office,  he  may  per- 
form without  express  authority.  And  it  is  immaterial  whether 
such  authority  exists  by  virtue  of  his  office,  or  is  imposed  by 
the  course  of  business  of  the  company:  Chicago^  Burlington, 
and  Quincy  R.  R.  v.  Coleman^  18  111.  297  [68  Am.  Dec.  544]. 
Had  there  been  evidence  that  the  president  was  in  the  habit 
of  transferring  such  instruments,  in  the  regular  course  of  the 
business  of  the  company,  then  his  authority  might  be  inferred^ 
and  the  instruction  would  have  been  proper. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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LxoAL  Existence  of  Corpobatiok  is  Proved  Prima  Facie  by  proof  of 
the  charter,  and  of  organization  and  exercise  of  the  powers  conferred!  Mer- 
chants*  Bank  v.  HarrUon,  93  Am.  Dec.  285,  and  note;  and  see  the  principal 
case  cited  to  this  effect  in  WiUard  v.  Trustees^  66  111.  56.  To  the  point  that 
corporate  existence  cannot  be  attacked  in  collateral  proceedlngSi  see  the  prin- 
cipal case  cited  in  Cincinnati,  L.,  F,,  <£r  C.  B.  R,  Co,  v.  Danville  6eV,  R.  R,  Co., 
75  Id.  116.  Person  contracting  with  corporation  admits  its  existence:  HoUO' 
way  V.  Memplds  etc  R.  R.  Co.,  76  Am.  Dec.  71,  and  note. 

Burden  of  Proving  Want  of  Consideration  of  negotiable  instmment: 
See  Jenniaon  v.  Staffot'd,  48  Am.  Dec.  594,  and  note. 

Burden  of  Proof  in  Civil  Actions  is  Generally  on  Party  having 
affirmative  of  issne:  Bowser  v.  BUas,  43  Am.  Dec.  93;  Swoffcrd  v.  Whipple,  54 
Id.  498. 

Fraudulent  Rkfrxsxntations  Invalidating  TRANSAonoN:  See  Con- 
verse  v.  Blumrich,  90  Am.  Deo.  230,  and  note.  In  Tone  v.  Wilson,  81  111.  534, 
citing  the  principal  case,  it  is  said  that  there  must  be  knowledge  of  the 
falsity  of  statements  on  the  part  of  the  one  making  them  to  render  them 
fraudulent. 

Power  to  Sell  and  Convey  Corporate  Property  may  be  conferred  by 
the  board  of  directors  upon  an  agent  or  officer  by  its  resolution  duly  adopted: 
Oaahvoiler  v.  WilUs,  91  Am.  Dec.  607,  and  note. 

Power  of  President  to  Contract,  in  the  absence  of  a  resolution  of  the 
board  of  directors,  may  be  inferred  from  his  open  and  notorious  exercise  of 
such  power:  See  Pixkif  v.  Western  P.  R.  R,  Co.,  91  Am.  Deo.  623,  and  note. 
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SxRviSNT  Owner  has  No  Right,  ry  Erection  of  Emrankmkntb  or  by 
other  artificial  means,  to  stop  the  natural  flow  of  surface  water  from  the 
dominant  heritage,  and  thus  throw  it  back  upon  the  latter. 

Action  for  damages  to  plaintiff's  lands.  The  opinion  states 
the  facts. 

Billings  and  WisCj  for  the  plaintiff  in  error. 

Dale  and  Burnett^  for  the  defendants  in  error. 

By  Court,  Breese,  C.  J.  The  question  presented  by  this 
record  is,  Has  the  owner  of  a  servient  heritage  a  right,  by  em- 
bankments or  other  artificial  means,  to  stop  the  natural  flow 
of  the  surface  water  from  the  dominant  heritage,  and  thus 
throw  it  back  upon  the  latter? 

The  case  was  this:  Plaintiff  in  error  was  the  owner  of  a 
tract  of  land  less  elevated  than  the  land  in  the  neighborhood, 
from  which  all  the  water  that  fell  upon  it  from  rains  or  other- 
wise flowed  onto  the  land  of  the  plaintiff,  and  which,  by 
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means  of  a  depression  in  his  land,  ran  off  his  land  to  adjoin- 
ing land,  and  thence  into  a  natural  lake. 

The  defendant,  a  railroad  company,  made  a  large  embank- 
ment on  the  line  of  plaintiff's  land,  entirely  filling  up  this 
channel,  thereby  throwing  the  water  back  on  plaintiff's  land. 
Negligence  in  so  doing,  without  leaving  an  opening  in  the 
embankment  for  the  water  to  flow  on  and  escape,  was  alleged 
in  the  declaration.  A  demurrer  was  sustained  to  the  decla- 
ration. 

This  is  a  very  interesting  question,  demanding  more  time 
for  its  thorough  examination  than  we  have  at  our  disposal. 

We  have  looked  into  the  authorities  cited  on  both  sides,  and 
find  in  Massachusetts  the  courts  of  that  state  recognize  the 
right  of  the  servient  heritage  to  obstruct  the  natural  flow  of 
surface  water,  according  no  right  of  action  in  behalf  of  a 
person  injured  thereby:  Own-non  v.  Hargadon,  10  Allen,  109 
[87  Am.  Dec.  625];  Dickson  v.  Worcester,  7  Id.  19;  InhabitanU 
of  Franklin  v.  Fish,  13  Id.  212;  Parker  v.  Newburyport,  10  Gray, 
28;  Flagg  v.  Worcesterj  13  Id.  601.  The  doctrine  of  these  cases 
wholly  ignores  that  most  favored  and  valuable  maxim  of  the 
law,  Sic  utero  tuo  ut  alienum  non  Issdas,  a  maxim  lying  at 
the  very  foundation  of  good  morals,  and  so  preservative  of 
the  peace  of  sc»ciety. 

In  Kaufman  v.  Oriesemer,  26  Pa.  St.  407  [67  Am.  Dec.  437], 
the  doctrine  was  recognized,  that  the  superior  owner  might 
improve  his  lands  by  throwing  increased  waters  upon  his  in- 
ferior through  the  natural  and  customary  channels,  and  in 
Martin  v.  RiddlCy  26  Id.  415,  it  was  held,  where  two  fields  ad- 
join, and  one  is  lower  than  the  other,  the  lower  must  neces- 
sarily be  subject  to  all  the  natural  flow  of  water  from  the 
upper  one,  and  the  owner  of  the  lower  ground  has  no  right 
to  erect  embankments  whereby  the  natural  flow  of  the  water 
from  the  upper  ground  ^hall  be  stopped;  nor  has  the  owner 
of  the  upper  ground  a  right  to  make  any  excavations  or  drains 
by  which  the  flow  of  the  water  is  directed  from  its  natural 
channel,  and  a  new  channel  made  on  the  lower  ground,  nor 
can  he  collect  into  one  channel  waters  usually  flowing  off  into 
his  neighbor's  field  by  several  channels,  and  thus  increase  the 
wash  upon  the  lower  fields.  Miller  v.  Laubach,  47  Id.  154  [86 
Am.  Dec.  521],  is  to  the  same  effect. 

This  is  the  doctrine  of  the  civil  law,  and  has  found  favor  in 
almost  all  the  common-law  courts  of  this  country  and  of  Eng- 
land: Acton  V.  BlundeU,  12  Mees.  &  W.  824;  Mason  v.  HUl,  5 
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Barn.  &  Adol.  1;  Bellows  v.  Sacketty  15  Barb.  96;  Laumier  v. 
Francis,  23  Mo.  181;  Earl  v.  De  Hart,  12  N.  J.  Eq.  280;  Laney 
V.  Jasper,  39  111.  46;  Livingston  v.  McDonald,  21  Iowa,  160  [89 
Am.  Dec.  563].  Other  cases  might  be  cited,  but  we  will  con- 
tent ourselves,  for  the  present,  with  citing  some  comments  of 
Professor  Washburn,  in  his  able  treatise  on  the  law  of  ease- 
ments and  servitudes,  on  the  case  of  Martin  v.  Riddle,  supra. 

In  Martin  v.  Riddle,  the  plaintiff  was  the  dominant  pro- 
prietor, as  is  the  plaintiff  in  error  here,  and  in  his  comments 
on  the  case  he  says:  "The  owner  of  the  upper  field  has  a 
natural  easement,  as  it  is  called,  to  have  the  water  that  falls 
upon  his  own  land  Sow  off  the  same  upon  the  field  below, 
which  is  charged  with  a  corresponding  servitude,  in  the  nature 
of  dominant  and  servient  tenements":  Washburn  on  Ease- 
ments, marg.  p.  355.     To  the  same  effect  is  8  Kent's  Com.  563. 

The  case  of  Livingston  v.  McDonald,  supra,  was  a  case  of 
drainage,  where  it  was  held,  if  the  ditch  increased  the  quan- 
tity of  water  upon  the  plaintiff's  land,  to  his  injury,  or  with- 
out increasing  the  quantity  threw  it  upon  the  plaintiff's  land 
in  a  different  manner  from  what  the  same  would  have  natu- 
rally flowed  upon  it,  to  hhi  injury,  the  defendant  was  liable  for 
the  damage  thus  occasioned,  even  though  the  ditch  was  con- 
structed by  the  defendant  in  the  course  of  the  ordinary  use 
and  improvement  of  his  farm. 

By  the  same  reasoning,  the  reverse  of  the  proposition  must 
be  true,  that  a  person  cannot,  by  an  embankment  or  other 
artificial  means,  obstruct  the  water  in  its  natural  flow,  and 
thus  throw  it  back  upon  the  upper  proprietor:  Nevins  v.  Citi^ 
of  PeoHa,  41  111.  502  [89  Am.  Dec.  892];  Rudd  v.  Williami,  43 
Id.  385. 

The  declaration  stated  a  good  cause  of  action,  and  the  de« 
murrer  should  have  been  overruled. 

For  the  error  in  sustaining  it,  the  judgment  is  reversed  and 
the  cause  remanded. 

Judgment  reversed. 

SURTACIB  WaTEB,   BiGHTS    OF  OWVER    AST)    ADJACENT    PROPRIETOR:    Seo 

Cfannon  v.  Hargadon^  87  Am.  Dec.  €25,  and  cases  cited  in  note.  The  prin- 
cipal case  is  cited  to  the  point  mentioned  in  the  wyllaimg,  in  Gormley  t. 
San/ord,  52  111.  158;  Toledo,  W.  A  W,  Ry  Co.  v.  Morrieon,  71  Id  618; 
Jacksonville,  N.  W.,  A  8.  E,  R.  H.  Co.  v.  Cocc,  91  Id.  603;  Sliane  v.  Kansas 
a,  SL  J.,  <t  C.  B.  R.  R.  Co.,  71  Mo.  246.  Taylor  v.  Ficitts,  G4  lud.  175, 
is  distinguished  from  the  principal  case.  The  hcta  in  that  case  were,  that 
the  defendant^  by  setting  out  a  row  of  trees,  obstmeted  the  flow  of  drift 
•Food  and  water  caused  by  freshets  in  the  river,  which  had  theretofore  been 
aociutomed  to  flow  over  his  land. 
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A>i>yANOEH]ENT.  —  In  AonoN  BT  Cebtain  HEiBa  of  a  deoeased  testatoi 
against  others,  claiming  that  lands  conveyed  to  the  latter  were  in* 
tended  as  an  advancement,  an  instruction  that  "  the  porchase  of  land, 
and  the  payment  therefor  by  the  father,  and  the  causing  the  deed  to  be 
made  to  a  child,  in  the  absence  of  all  proof  of  intention,  raises  a  pre- 
sumption that  it  was  intended  as  an  advancement,"  is  correct. 

Abvanoemkmt.  —  Whether  property  given  to  a  child  by  a  parent  shall  be 
regarded  as  an  advancement  is  purely  a  question  of  the  parent's  inten- 
tion; but  in  the  absence  of  any  proof  of  the  intention,  the  fact  that  the 
father  voluntarily  conveys  real  estate,  or  causes  it  to  be  conveyed,  or 
transfers  personalty  to  a  child,  is  prima  fadt  evidence  of  an  advance- 
ment, and  not  a  gift. 

AiyvANOBMENT — Pabol  Evidsngb  TO  DisPBOVA  Dbolaration. — Where 
a  parent,  before  his  death,  transfers  or  conveys  property  to  some  of  his 
children,  parol  evidence  is  admissible  to  show  that  it  was  not  intended 
as  an  advancement,  but  as  a  gift;  and  the  declarations  of  the  parent^ 
shortly  before  as  well  as  subsequent  to  the  tranBfer,  are  admissible  for 
that  purpose. 

The  opinion  states  the  case.    ' 

S.  Turmany  for  the  appellants. 

D.  E.  WilliamBon  and  A.  Daggy,  for  the  appellees. 

By  Court,  Elliott,  J.  This  was  a  suit  by  the  appeUees 
against  the  appellants  for  partition  of  two  hundred  acres  of 
land  in  Putnam  County,  of  which,  in  September,  1866,  Abra- 
ham Woolery,  the  ancestor,  died  seised  and  intestate.  The 
plaintiffs  below  are  four  of  the  children  of  the  intestate.  The 
defendants,  who  are  the  appellants  here,  are  Martha  Woolery, 
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the  widow,  William  M.  and  John  J.  Woolery,  sons,  and  Wil- 
liam 0.  Hart,  the  grandson  of  the  decedent. 

On  the  26th  of  September,  1864,  said  Abraham  Woolery 
purchased  a  tract  of  land  containing  eighty  acres,  situate  in 
Edgar  County,  Illinois,  of  the  value  of  two  thousand  four  hun- 
dred dollars,  paid  the  purchase-money,  and  caused  the  land  to 
be  conveyed  to  his  sons  William  M.  and  John  J.  Woolery, 
which,  it  is  alleged  in  the  complaint,  was  an  advancement  to 
them  by  their  said  father,  and  should  be  charged  against  them 
in  the  division  of  his  estate.  But  the  sons  insist  that  the  land 
was  conveyed  to  them  as  a  gift  from  their  said  father,  and  not 
as  an  advancement.  Out  of  this  issue  arise  the  only  question^ 
in  the  case. 

The  question  of  advancement  was  submitted  to  a  jury.  On 
the  trial,  the  plaintiffs  gave  in  evidence  a  deed  from  one  John 
Henderson  to  said  William  M.  and  John  J.  Woolery  for  the 
land  in  Illinois  referred  to,  and  also  introduced  the  said  Wil- 
liam M.  Woolery  as  a  witness,  who  testified  that  his  father 
paid  for  the  land  described  in  said  deed,  and  gave  it  to  him 
and  his  brother,  and  caused  it  to  be  conveyed  to  them;  **  that 
nothing  was  said  by  his  father  as  to  its  being  an  advancement 
to  them,  or  as  to  any  intention  on  his  part  to  charge  them  with 
it  as  an  advancement";  that  he  (said  witness)  was  in  his 
twenty-second  year,  and  resided  with  his  father  at  the  time  of 
said  conveyance,  having  never  left  the  parental  home.  On 
this  evidence,  the  plaintiffs  rested  the  question. 

One  John  Adams,  a  competent  witness,  was  thereupon  in- 
troduced and  sworn  as  a  witness  on  behalf  of  the  defendants, 
who  thereupon  offered  to  prove  by  him  that  he  was  at  the 
house  of  said  Abraham  Woolery,  the  ancestor,  in  said  county 
of  Putnam,  on  the  24th  of  September,  1864,  when  said  Abra- 
ham asked  the  witness  to  write  a  will  for  him,  and  then  told 
the  witness  that  he  wanted  to  give  said  William  M.  and  John 
J.  Woolery,  his  younger  sons,  more  property  than  the  rest  of 
his  children;  that  the  witness  thereupon  advised  said  Abra- 
ham that  he  could  effect  his  purpose  of  giving  said  William 
and  John  more  property  than  his  other  children  without  a 
will,  by  conveying  or  causing  land  to  be  conveyed  to  them; 
and  that,  pursuant  to  said  advice,  the  said  Abraham  went  to 
Illinois,  and  on  the  28th  of  September,  1864,  purchased  the 
land  described  in  the  deed,  and  caused  it  to  be  conveyed  to 
said  William  and  John.  The  defendants  further  offered  to 
prove,  by  the  same  witness,  that  about  twenty  or  thirty  days 
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later,  said  Abraham  informed  the  witness  that  he  had  pur- 
chased said  land  in  Illinois,  and  caused  it  to  be  conveyed  to 
said  William  and  John  as  a  gift,  for  the  purpose  of  securing  to 
them  a  larger  share  of  his  property  than  the  other  children 
would  receive;  to  all  of  which  the  plaintiffs  objected,  and  the 
court  sustained  the  objection,  and  excluded  the  evidence,  to 
which  the  defendants  excepted. 

The  defendants  also  offered  to  prove  by  one  Simpson  Wat- 
son, a  competent  witness,  that  after  the  purchase  and  convey- 
ance of  the  Illinois  land  to  said  William  and  John,  the  said 
Abraham  informed  the  witness  that  he  had  purchased  said 
land  and  caused  it  to  be  conveyed  to  said  William  and  John 
as  a  gift,  for  the  purpose  of  securing  to  them  a  larger  share  of 
his  property  than  the  other  children  would  receive.  This  evi- 
dence was  also  objected  to  by  the  plaintiffs  and  excluded  h}* 
the  court,  to  which  the  defendants  excepted. 

An  exception  was  also  taken  to  the  following  instruction 
given  by  the  court  to  the  jury:  "  The  purchase  of  land  and  the 
payment  therefor  by  the  father,  and  the  causing  the  deed  to 
be  made  to  a  child,  in  the  absence  of  all  proof  of  intention, 
raises  a  presumption  that  it  was  intended  as  an  advance- 
ment." 

The  following  instructions  were  prayed  by  the  defendants, 
and  refused  by  the  court,  viz.:  — 

"1.  If  the  deceased  conveyed  or  caused  the  land  in  ques- 
tion to  be  conveyed  to  William  and  John,  without  any  valuable 
consideration  having  been  paid  by  them,  the  presumption 
arising  from  this  simple  fact  is,  that  said  conveyance  was  in- 
tended as  a  gift,  and  not  as  an  advancement. 

"  2.  After  showing  the  conveyance  of  the  land  in  question 
to  William  and  John,  the  burden  of  proof  is  upon  the  plain- 
tiffs, alleging  the  fact,  t6  prove  that  such  conveyance  was  in- 
tended as  an  advancement. 

"3.  If  the  jury  find,  from  the  evidence,  that  the  deceased, 
in  his  lifetime,  conveyed  to  the  defendants,  or  to  either  of 
them,  the  Illinois  land  named  in  the  complaint,  without  any 
valuable  consideration,  the  law  presumes  the  same  to  be  a 
gift,  and  the  jury  must  find  it  to  be  a  gift,  and  not  an  ad- 
vancement, unless  they  also  find  from  the  evidence  that  the 
same  was  designed  and  intended  to  operate  as  an  advance- 
ment." 

The  jury  returned  the  following  verdict:  "  We,  the  jury,  hav- 
ing referred  to  us  the  issue  of  advancements,  find  that  Abra- 
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bam  Woolery,  deceased,  the  ancestor  of  said  plaintiffs  and  de- 
fendants, advanced  said  defendants  William  M.  Woolery  and 
John  J.  Woolery,  on  the  twenty-eighth  day  of  September,  A.  D» 
1864,  eighty  acres  of  land  in  the  state- of  Illinois,  of  the  value 
of  two  thousand  four  hundred  dollars,  being  to  each  of  them 
twelve  hundred  dollars,  by  purchasing  said  lands  and  causing 
the  same  to  be  conveyed  to  them,  as  alleged  in  the  complaint." 

Motion  for  a  new  trial  overruled,  and  a  decree  of  partition  in 
accordance  with  the  verdict  of  the  jury.  Other  proceedings 
were  had,  resulting  in  a  final  partition  of  the  land  in  Putnam 
County,  Indiana,  charging  therein  said  William  and  John  with 
twelve  hundred  dollars  each,  as  advanced  to  them  by  the  con- 
veyance of  the  land  in  Illinois.  The  case  is  before  us  on  a 
bill  of  exceptions,  reserving  the  questions  of  law  involved  un- 
der section  347  of  the  code:  2  G.  &  H.  210. 

There  are  but  two  questions  presented  by  the  record  neces- 
sary to  be  noticed:  1.  Are  the  facts  that  the  father  purchased 
the  land  in  Illinois  and  paid  for  it  with  bis  own  money,  and 
then  caused  it  to  be  conveyed  to  his  sons,  William  and  John, 
prima  facie  evidence  of  an  advancement  to  them?  2.  Did  the 
court  err  in  rejecting  the  parol  evidence  offered  by  the  appel- 
lants? 

Section  12  of  the  statute  of  descents  (1  G.  <&  H.  293)  pro- 
vides that  "  advancements  in  real  or  personal  property  shall 
be  charged  against  the  child,  or  descendants  of  the  child,  to 
whom  the  advancement  is  made,  in  the  division  or  distribu- 
tion of  the  estate,  but  if  the  advancement  exceed  the  equal 
proportion  of  the  child  advanced,  the  excess  shall  not  be  re- 
funded." 

It  is  further  declared  by  section  14  of  the  same  act  that 
"  maintaining,  educating,  or  giving  money  to  a  child  under 
the  age  of  majority,  without  any  view  to  a  portion  or  settle- 
ment in  life,  shall  not  be  deemed  an  advancement." 

It  will  be  observed  that  section  12  does  not  define  what 
shall  be  an  advancement,  while  section  14  only  declares  what 
shall  not  be  deemed  such.  In  Dillman  v.  Cox,  23  Ind.  440,  it 
is  defined  to  be  **  a  giving  by  anticipation  the  whole  or  part 
of  what  it  is  supposed  a  child  will  be  entitled  to  on  the  death 
of  the  parent  or  party  making  the  advancement."  It  must 
have  been  intended  as  an  advancement  to  make  it  such,  and 
not  as  a  mere  gift.  It  is  therefore  purely  a  question  of  inten- 
tion on  the  part  of  the  parent  or  party  making  the  advance- 
meet  or  gift.    The  intention  may  be  shown  by  parol  proofs 
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but  in  the  absence  of  any  other  evidence,  the  fact  that  the 
father  voluntarily  conveys  real  estate,  or  causes  it  to  be  con- 
veyed, or  transfers  personal  property  to  a  child,  is  prima  facie 
evidence  of  an  advancement,  and  not  a  gift:  4  Kent's  Com. 
418.  It  was  so  expressly  held  in  DiUman  v.  Cox,  supra;  see 
also  Stanley  v.  Branrum^  6  Blackf.  193,  and  Hodgson  v.  Macy^ 
8  Ind.  121.  In  Shaw  v.  Kent^  11  Id.  80,  which  arose  under 
the  revision  of  1843,  it  was  held  that  "  to  constitute  an  ad- 
vancement to  a  child  *  by  settlement  or  portion  of  real  or  per- 
sonal estate,'  such  settlement  or  portion  must  have  been  so 
intended."  That  the  intention  may  be  shown  by  parol  evi- 
dence is  also  clearly  recognized  in  that  case.  The  wording 
of  the  statute  of  1843  is  not  the  same  as  that  of  1852,  but  there 
is  no  substantial  difference  between  them  in  principle.  We 
therefore  conclude  that  the  court  did  not  err  in  its  instruction 
to  the  jury,  or  in  refusing  the  instructions  asked  by  the  appel- 
lants. 

2.  Did  the  court  err  in  rejecting  the  parol  evidence  offered 
by  the  appellants?  We  have  already  shown  that  the  pre- 
sumption, arising  from  the  conveyance  of  the  Illinois  land  to 
William  and  John,  that  it  was  intended  as  an  advancement  to 
them,  might  be  rebutted  by  parol  evidence;  the  only  question, 
therefore,  remaining  to  be  determined  is.  Was  the  evidence 
offered  legitimate  for  that  purpose? 

That  the  father  purchased  the  land  in  Illinois,  paid  for  it, 
and  caused  it  to  be  conveyed  to  his  two  soms,  William  and 
John,  are  facts  not  controverted  by  them.  Nor  was  the  evi- 
dence rejected  by  the  court  intended  either  to  prove  or  dis- 
prove those  facts;  it  was  offered  simply  to  show  that  the  father 
intended  the  conveyance  as  an  absolute  gift,  and  not  as  an 
advancement.  The  main  fact,  the  conveyance  of  the  property 
to  the  two  sons,  was  established  by  other  evidence.  The  dec- 
larations of  the  father,  made  a  few  days  prior  to  the  convey- 
ance, as  well  as  those  made  subsequent  thereto,  tending  to 
show  his  purpose  or  intent  in  procuring  the  conveyance,  may 
be  fairly  considered  as  a  part  of  the  res  gestsSy  or  facts  forming 
a  part  of  the  transaction,  and  in  explanation  thereof,  and  were 
proper  evidence  for  that  purpose.  The  same  principle  is 
recognized  in  the  opinion  of  the  court  in  the  case  of  Inhabitants 
of  Milford  v.  Inhabitants  of  Billinghaniy  16  Mass.  108.  But 
the  case  of  Hicks  v.  Oildersleeve,  4  Abb.  Pr.  1,  is  directly  in 
point.  There  the  question  was,  whether  certain  entries  made 
by  the  father  in  a  book  of  property  transferred  by  him  to  hia 
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children,  and  also  his  oral  declarations  made  in  reference  to 
the  alleged  advancements,  and  a  statement  in  a  paper  signed 
by  him,  and  intended  as  a  will,  but  which  was  invalid  as 
such,  were  properly  admitted  in  evidence  to  show  the  intent 
of  the  father  to  charge  the  several  sums  to  the  children  as 
advancements.  In  the  decision  of  the  question,  it  is  said 
by  the  court  that  "the  declaration,  oral  or  written,  of  a 
parent,  his  entries  and  charges  in  his  books,  or  any  explicit 
memorandum  made  by  him,  are  unquestionably  proper  evi- 
dence upon  questions  of  advancement  after  it  has  been  proved 
that  a  child  has  received  money  or  property  of  such  parent, 
to  show  that  such  money  or  property  was  neither  intended  as 
an  absolute  gift  on  the  one  hand,  nor  to  create  a  debt  on  the 
other.  For  that  purpose  I  think  the  declarations  of  the  intes- 
tate, his  entries  in  his  account-book,  and  the  paper  signed 
by  him,  and  intended  for  a  will,  were  properly  received  in  evi- 
dence in  this  action.  But  this  is  their  only  effect.  They  do 
not  prove  or  establish  the  fact  that  any  of  these  children  had 
money  or  property  from  their  father.  That  must  be  shown 
like  any  other  fact,  in  a  legal  manner,  and  according  to  the 
ordinary  rules  of  evidence." 

On  this  point,  the  appellees'  counsel  refers  to  the  case  of 
Tremper  v.  BartoUy  18  Ohio,  418,  as  sustaining  the  ruling  of 
the  common  pleas.  We  do  not  so  understand  that  case.  It 
was  a  bill  for  the  review  of  a  previous  decree  in  a  case  in 
which  one  Edward  Barton,  Sen.,  had  purchased  a  tract  of 
land,  and  caused  it  to  be  conveyed  to  his  son.  After  the 
death  of  the  father,  his  other  children  filed  a  bill  claiming  an 
interest  in  the  land  by  descent,  on  the  ground  that  it  was  con- 
veyed to  the  son  in  trust  for  the  father,  which  was  denied  by 
the  son.  On  the  trial,  the  court  received  evidence  showing 
that  the  object  in  causing  the  conveyance  to  be  made  to  the 
son  was  to  defraud  the  creditors  of  the  father.  This  was  one 
of  the  errors  complained  of  in  the  bill  of  review.  The  court, 
after  deciding  that  the  evidence  was  properly  admitted,  and 
that  the  fact  that  the  land  was  conveyed  to  defraud  creditors 
defeated  the  plaintiff's  claim,  also  held  that  the  conveyance 
to  the  son  might  be  sustained  as  an  advancement,  and  in  that 
connection  said:  *'If  a  father  thus  purchases  land,  and  di- 
rects the  conveyance  to  be  made  to  a  son  or  daughter,  the 
presumption  is  that  it  is  intended  as  an  advancement.  This 
presumption  may  be  rebutted  by  competent  evidence.  Decla- 
rations made  by  the  father  subsequent  to  the  conveyance, 
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however,  would  not  be  sufficient.  But  even  if  they  were,  it 
seems  in  this  case  that  the  father  treated  the  land  as  his  son's 
for  many  years  after  the  date  of  his  deed,  and  even  up  to  near 
the  time  of  his  death.''  The  subsequent  declaratioDS  of  the 
father,  here  referred  to,  were  evidently  those  in  which  he 
claimed  the  land  on  the  ground  that  it  was  held  by  the  son  in 
trust  for  him.  Such  declarations  would  be  clearly  inadmis- 
sible, as  they  would  go  to  defeat  the  title  of  the  son;  and  it  is 
well  settled  that  the  declarations  of  a  vendor  subsequent  to 
the  conveyance  are  not  proper  for  such  a  purpose.  But  in 
the  case  at  bar,  the  evidence  oflTered  was  for  a  very  different 
purpose,  and  we  think  the  court  erred  in  rejecting  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


Advancements.  — The  law  relating  to  this  question  is  very  foUy  discuased 
in  the  note  to  Miller*a  Appeal,  80  Am.  Dec.  559.  In  this  case,  Woolery  v. 
Woolery  is  cited,  and  the  current  of  authority  shown  to  be  in  accordance  with 
its  principles.  To  the  same  effect  are  Jackaon  y.  Jackson,  64  Id.  114;  Oral' 
tan  V.  Orattan,  65  Id.  726;  Smith  v.  Straban,  67  Id.  622;  RockJuU  v.  Spraggs^ 
68  Id.  607,  and  notes. 

The  pbincipal  case  is  cited  to  the  point  that  "it  is  certainly  proper 
that  aU  declarations  of  intent,  made  by  a  parent  during  the  execution  of  a 
settlement  of  property  among  a  set  of  his  children,  should  be  admitted  in  evi- 
dence to  aid  in  determining  whether  such  purpose  was  to  make  an  advance- 
ment or  gift  to  each  of  such  children,*'  in  DaUng  v.  Joknaon,  32  Ind.  102;  and 
to  the  same  effect  in  Hainlyn  v.  Nesbit,  37  Id.  284,  294.  In  ffameaa  v.  Har- 
ness, 49  Id.  384,  the  rule  of  the  principal  case  is  modified  so  as  to  admit  in 
evidence  conversations  of  deceased  only  when  they  occurred  before  or  at  the 
time  of  the  transaction,  or  so  immediately  thereafter  as  to  constitute  part  of 
there«y6ite. 


Stevens  v.  Parish. 

[29  Indiana,  260.] 

ExECUTOBT  Ck>NT^Acra  OF  Makried  WonH.  — The  commdn-Iaw  rule  that 
the  wife,  during  coverture,  is  incapable  of  entering  into  an  executory 
contract  is  not  changed  by  statute  in  Indiana. 

An  Executory  Contract  by  Wipe  Alone  or  Jointly  with  hkb  Hus- 
band, for  the  sale  of  the  wife's  lands,  is  not  binding  on  her,  nor  is  it  in 
the  power  of  the  courts  or  the  husband,  to  compel  the  wife  to  join  her 
husband  in  a  deed  conveying  her  lands. 

Hi  BBAND    cannot  BE  CJOMPELLED    TO  JoiN  WiFE  IN    Ck)NVSYANGB    07    HSB 

Separate  Property;  the  authority  given  him  by  statute  to  do  so  is 
purely  discretionary,  the  exercise  of  which  most  depend  entirely  upon 
hiaown  wilL 
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The  opinion  states  the  facts  of  the  case. 

S.  Major  and  E.  H.  DaviSy  for  the  appellant 
B.  F.  Davis,  for  the  appellee. 

Bj  Court,  Elliott,  J.  This  was  a  complaint  by  Parish,  the 
appellee,  against  Martin  Stevens,  the  appellant,  and  Leah 
Stevens,  his  wife,  to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  and  conveyance  of  certain  real  estate  owned 
by  the  wife. 

It  is  alleged  in  the  complaint,  that  in  January,  1856,  said 
Leah  Stevens,  then  being  the  wife  of  said  Martin  Stevens,  was 
seised  in  fee  in  her  own  right,  as  one  of  the  children  and  heirs  at 
law  of  Edmund  K.  Parish,  deceased,  of  one  undivided  seventh 
of  a  quarter-section  of  land,  which  is  particularly  described, 
situate  in  Shelby  County;  that  said  Leah  and  her  husband, 
Martin  Stevens,  at  the  date  aforesaid,  sold  the  interest  of  said 
Leah  in  said  land  to  said  Parish  for  the  sum  of  $225,  which 
he  then  and  there  paid  to  them,  in  consideration  of  which  said 
Leah  and  Martin  agreed  to  execute  and  deliver  to  said  Parish 
^^a  good  and  sufificient  deed  of  conveyance,  with  covenants  of 
warranty,"  for  the  interest  of  said  Leah  in  said  land;  that  in 
pursuance  of  said  agreement,  on  the  same  day,  all  of  said 
parties  went  before  the  recorder  of  Shelby  County  for  the  pur- 
pose of  having  said  deed  executed;  that  they  were  advised  at 
the  office  of  the  recorder  that  it  was  botn  unnecessary  and  im- 
proper that  said  Martin  Stevens  should  join  with  his  wife  Leah 
in  the  execution  of  said  deed,  and  thereupon,  relying  upon  the 
advice  so  given  them,  and  all  of  them  believing  that  a  deed 
executed  by  said  Leah  alone  was  all  that  was  necessary  to 
convey  her  interest  in  said  land,  she  did  thereupon  execute 
and  deliver  to  said  Parish  a  deed  of  conveyance  therefor,  ac- 
cordingly, without  her  said  husband  joining  therein,  but  with 
his  knowledge  and  consent;  that  said  Parish  was  thereupon 
put  into  possession  of  the  interest  so  conveyed,  which  he  had 
ever  since  held  and  enjoyed,  and  had  made  lasting  and  valu- 
able improvements  thereon,  of  the  value  of  one  thousand  dol< 
lars;  that  said  plaintiff  was  ignorant  of  the  fact  that  his  title 
was  invalid  because  said  Martin  Stevens  had  not  joined  with 
his  said  wife  in  the  execution  of  the  deed,  until  about  a  month 
before  the  commencement  of  the  suit,  in  October,  1865,  and 
that  immediately  after  he  was  informed  of  the  fact  he  procured 
a  deed  to  be  prepared,  ready  for  execution  by  said  Martin  and 
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Leah  Stevens,  for  the  interest  of  said  Leah  in  said  land,  and 
caused  the  same  to  be  presented  to  said  Martin  Stevens  for 
execution,  but  he  refused  to  execute  the  same,  or  to  join  with 
his  wife  in  the  execution  thereof,  although  she  was  ready  and 
willing  to  join  with  him  therein. 

Prayer,  that  the  defendants  be  required  to  execute  and  de- 
liver to  the  plaintiff  a  proper  conveyance  for  the  interest  of 
said  Leah  in  the  land,  or,  in  default  thereof,  that  a  commis- 
sioner be  appointed  by  the  court  to  execute  such  conveyance, 
and  for  general  relief. 

A  demurrer  was  filed  to  the  complaint  by  the  defendant 
Martin  Stevens,  which  was  overruled,  and  he  then  answered 
by  a  general  denial,  and  by  a  second  paragragh,  setting  up 
the  statute  of  frauds.  The  latter  was  rejected  by  the  court 
on  the  plaintiff's  motion.  Leah  was  defaulted.  The  issue 
on  the  denial  of  Martin  Stevens  was  tried  by  the  court,  and 
found  for  the  plaintiff,  and  a  motion  for  a  new  trial  having 
been  overruled,  a  decree  was  rendered  against  the  defendants, 
vesting  all  the  right  and  title  of  said  Leah  to  the  land  in  said 
Parish,  in  fee-simple,  and  a  commissioner  was  appointed  to 
execute  and  deliver  to  him  a  deed  therefor,  which,  being  done, 
was  examined  and  approved  by  the  court. 

The  reasons  assigned  for  a  new  trial  are,  —  1.  That  the  find- 
ing of  the  court  is  contrary  to  law;  2.  That  the  finding  of  the 
court  is  contrary  to  the  evidence. 

The  record  contains  the  evidence,  which  in  the  main  sus- 
tains the  allegations  of  the  complaint.  The  only  points  of 
difference  are  these:  The  evidence  shows  that  the  contract 
was  in  fact  made  with  Leah  Stevens,  but  Martin,  her  hus- 
band, was  informed  of  and  assented  to  it.  He  was  present 
when  she  executed  the  deed,  and  was  willing  to  join  her  in  its 
execution,  if  it  had  been  deemed  necessary.  The  purchase- 
money  was  not  paid  at  the  time  the  deed  was  executed,  but 
notes  were  given  for  it,  which  were  afterwards  paid  to  Martin 
Stevens. 

These  variances  do  not  change  the  question  presented  by 
the  complaint,  and  the  case  may  be  disposed  of  by  a  decision 
of  the  question  raised  by  a  demurrer  to  the  complaint,  the 
overruling  of  which  is  one  of  the  errors  assigned. 

The  question  is,  Do  the  facts  alleged  in  the  complaint  show 
a  valid  cause  of  action?  It  is  declared  by  the  fifth  section  of 
the  "  act  touching  the  marriage  relation,"  etc.,  1  O.  &  H.  374, 
that  ''no  lands  of  any  married  woman  shall  be  liable  for 
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the  debts  of  her  husband,  but  such  lands,  and  the  profits 
therefrom,  shall  be  her  separate  property,  as  fully  as  if  she 
was  unmarried;  provided,  that  such  wife  shall  have  no  power 
to  encumber  or  convey  such  lands,  except  by  deed,  in  which 
her  husband  shall  join."  And  section  6  provides  that  "  the 
separate  deed  of  the  husband  shall  convey  no  interest  in  the 
wife's  land." 

At  common  law,  the  husband,  by  the  marriage,  became  en- 
titled to  an  estate  in  possession  in  the  lands  of  the  wife  duiing 
their  joint  lives,  which  was  subject  to  sale  on  execution  for 
his  debts,  or  might  be  sold  and  conveyed  by  him:  Mantgoviery 
V.  Tatey  12  Ind.  615.  This  rule,  however,  did  not  apply  to 
lands  conrveyed  to  the  separate  use  of  the  wife,  known  as  her 
separate  estate. 

The  statute  cited  above  changes  the  common-law  rule,  and, 
in  effect,  converts  the  lands  held  by  a  married  woman  in  gen- 
eral property  into  her  separate  estate,  with  only  a  limited 
power  of  alienation:  Cox  v.  Woody  20  Ind.  54.  It  divests  the 
husband  of  any  legal  interest  in  his  wife's  lands  during  cover- 
ture. He  cannot  encumber  it,  or  convey  any  interest  in  it,  nor 
is  it  in  any  manner  subject  to  his  debts. 

The  well-known  rule  of  the  common  law,  that  the  wife,  dur- 
ing coverture,  is  incapable  of  entering  into  an  executory  con- 
tract, is  not  changed  in  this  respect  by  the  statute.  She  can 
encumber  or  convey  her  lands  only  "by  deed  in  which  her 
husband  shall  join,"  and  then  she  is  not  bound  by  any  cove- 
nant therein:  1  O.  &  H.,  sec.  6,  p.  258. 

An  executory  contract  by  the  wife,  or  by  the  husband  and 
wife,  for  the  sale  of  her  land,  is  not  binding  on  her;  nor  is  it 
in  the  power  of  the  husband  or  the  court  to  compel  the  wife  to 
join  her  husband  in  a  deed  conveying  her  lands.  If  she  vol- 
untarily joins  with  her  husband  in  a  conveyance  thereof  by 
deed,  her  title  is  thereby  divested,  She  is  bound  by  such  an 
executed  conveyance  thereof,  but  by  no  other  mode  of  contract. 
And  so  the  husband,  though  he  has  no  separate  power  to  sell 
or  convey  the  lands  of  the  wife,  is  authorized  by  the  statute  to 
join  with  her  in  a  deed  of  conveyance  therefor;  but  this  is 
purely  a  discretionary  power,  the  exercise  of  which  must  de- 
pend entirely  upon  his  own  will.  And  we  are  not  aware  of 
any  principle  of  law  authorizing  the  court  to  compel  the  hus^ 
band  or  the  wife  to  join  in  such  a  conveyance.  We  therefore 
conclude  that  the  facts  alleged  in  the  complaint  do  not  justify 
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a  decree  for  specific  performance,  and  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  proceedings 
subsequent  to  the  demurrer  to  the  complaint  set  aside,  with 
directions  to  the  circuit  court  to  sustain  the  demurrer. 


Mabbixd  Woman,  as  Gknsbal  Rulb»  can  make  no  contract;  andezoeptiona 
to  this  rule  must  be  created  by  positive  law:  Stephenson  v.  Otbome,  90  Aul 
Dec.  358;  Burdens  v.  Amperae,  90  Id.  225.  She  is  not  liable  in  damages  npoa 
covenants  in  deed  of  her  land,  nor  is  she  liable  where  she  joins  in  a  covenant 
in  a  deed  of  her  busband^s  land:  Childs  v.  MeChB&ney,  89  Id.  545.  See^  as  to 
contracts  of  married  women,  Baher  v.  Ortffory,  65  Id.  366;  Zhthin  v.  Hubbard, 
65  Id.  425,  and  notes. 

Wnns*s  Separatb  Estatb,  whether  legal  or  equitable,  in  the  absence  of 
statute,  cannot  be  conveyed  except  by  the  joint  deed  of  herself  and  husband: 
Morrison  v.  Wilson,  73  Am.  Dec.  593. 

The  principal  oasx  is  otted  to  the  point  that  the  deed  of  a  married 
woman,  not  joined  in  by  her  husband,  is  absolutely  void,  not  only  as  a  con- 
veyance, but  as  a  contract  or  agreement  to  convey,  in  Shumaber  v.  Johnson, 
35  Ind.  35;  Seranton  v.  Stewart,  52  Id.  90;  Hamar  v.  Medsker,  60  Id.  415; 
that  a  married  woman  could  make  no  contract  for  the  conveyance  of  her  real 
estate,  by  which  she  would  be  bound,  nor  could  she  convey  the  same  except 
by  an  instrument  in  which  her  husband  should  join,  that  die  oould  bind  her- 
self in  no  way  by  an  executory  contract  for  the  sale  of  her  lands,  nor  could  she 
by  conduct  estop  herself  from  asserting  her  title.  Parks  v.  Barrowman,  83 
Id.  562;  Miller  v.  Albertson,  73  Id.  345;  Soman  v.  Springate,  67  Id.  121; 
Bowe^'sv,  Van  fFtfO^e,  41Id.  434;  2^^^  v.  Lane, 41Id.  542;  Hodtmy.  Dwis^ 
43  Id.  264. 


Indianapolis  and  Cincinnati  R.  R.  Co.  v.  Cox. 

[29  Iin>lA.NA.,  800.1 

<k)MHON  Carrier — Limitation  op  LiAniuTr  vt  NonoB  Stahped  on 
Baooage-cheok.  — Where  a  passenger  upon  a  railroad  train  delivered 
his  baggage  to  the  company  to  be  transported  to  his  destination,  and  re- 
ceived a  baggage-check  in  return,  upon  which  was  stamped  a  notice  that 
in  consideration  of  free  carriage  the  company's  liability  in  case  of  lass  of 
the  baggage  was  limited  to  one  hundred  dollars,  if  the  baggage  is  lost, 
this  notice  does  not  exempt  the  company  from  liability  above  that 
amount,  as  this  result  could  only  be  attained  by  a  special  contract,  which 
this  notice  does  not  amount  to. 

Common  Carrier  cannot  by  Notice  Loot  bib  Liabiutt  for  a  loss  re- 
sulting from  his  want  of  care. 

•CqMPBNBATION   lOR   CaBRIAOB  op   BAOOAOB  IB   ImCLUIMO  nr    PAaSBMOBE'S 

Fare. 

The  opinion  states  the  case. 
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W,  Cwmbaekj  S,  A,  Bonner^  and  J.  D.  MUhr^  for  the  appel- 
lant. 

(?.  2).  BincHe  and  K.  M.  ETord,  for  the  appellee. 

By  Court,  Bay,  J.  This  cause  was  submitted  to  the  court 
below  upon  the  following  agreed  statement  of  facts:  The  ap- 
pellee purchased  a  ticket  issued  by  appellant  as  evidence  of  a 
right  of  passage  from  Indianapolis  to  Shelbyville,  and  his  bag- 
gage was  taken  charge  of  by  said  company  for  delivery  at  that 
point,  a  check  being  given  for  the  same,  upon  which  was 
stamped  on  one  side  thereof  these  words:  *'In  consideration 
of  free  carriage,  its  value  is  agreed  to  be  limited  to  one  hun- 
dred dollars,"  and  on  the  reverse,  "  I.  &  C.  R.  R.,  583,  Indian- 
apolis and  Shelbyville."  The  appellee  could  have  read  the 
words  and  figures  on  the  check.  The  value  of  the  baggage 
was  $167.50,  and  it  was  lost  by  the  appellant.  Judgment  was 
rendered  by  the  court  for  the  full  value. 

It  was  held  in  Orange  County  Bank  v.  Brown^  9  Wend.  85 
[24  Am.  Dec.  129],  that  "  a  common  carrier  who  carries  pas- 
sengers and  their  baggage  is  responsible  for  the  baggage  if 
lost,  although  no  distinct  price  be  paid  for  its  transportation. 
The  compensation  for  its  conveyance  in  contemplation  of  law 
:ri  included  in  the  fare  of  the  passenger."  The  law,  as  thus 
stated,  was  recognized  in  Camden  etc.  Transportation  Co.  v. 
Belknap^  21  Wend.  353.  In  Jordan  v.  Fall  River  R,  R.  Co.,  5 
Cush.  69  [51  Am.  Dec.  44],  this  language  is  used:  ''It  was 
held  in  the  time  of  Lord  Holt,  and  formerly  by  the  supreme 
court  of  New  York,  that  passenger-carriers  were  not  liable  for 
baggage  unless  a  particular  and  distinct  price  had  been  paid 
for  its  conveyance.  But  it  is  now  well  settled,  and  is  a  mat- 
ter of  great  and  general  convenience  and  accommodation  in 
this  age  of  universal  and  perpetual  traveling,  that  passenger- 
carriers  are  responsible  for  the  baggage  of  a  passenger,  and 
that  the  reward  for  conveying  the  baggage  is  included  in  the 
passenger's  fare." 

The  ruling  in  the  cases  of  Cole  v.  Ooodwin^  19  Wend.  251 
[32  Am.  Dec.  470],  and  Gould  v.  -ffiU,  2  Hill,  623,  was,  that 
''common  carriers  cannot  limit  their  liability  or  evade  the 
consequences  of  a  breach  of  their  legal  duties  as  such,  by  an 
express  agreement  or  special  acceptance  of  the  goods  to  be 
transported." 

Many  of  the  earlier  and  most  carefully  considered  cases  in 
England  have  treated  notices  given  by  common  carriers,  limit- 
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ing  their  common-law  liability,  as  having  no  application  to  a 
loss  of  goods  resulting  from  the  ordinary  risks  of  transporta- 
tion, bat  as  intended  to  relieve  the  carrier  from  the  extraor- 
dinary hazards  imposed  upon  him.  Thus,  as  a  carrier  of 
passengers,  the  liability  for  injury  only  results  where  there 
has  been  a  want  of  proper  care,  diligence,  or  skill.  But  in  re- 
lation to  baggage,  carriers  are  regarded  as  insurers,  and  must 
answer  for  any  loss  not  occasioned  by  inevitable  accident  or 
the  public  enemies.  It  would  seem  more  reasonable,  if  any 
effect  whatever  be  given  to  such  notices,  that  they  should  only 
protect  the  carrier  in  case  of  a  loss  against  which  his  care  and 
skill  could  not  guard,  rather  than  that  they  should  be  held  to 
relieve  him  from  the  results  of  his  own  neglect.  Such,  in- 
deed, was  the  effect  given  to  a  stipulation  that  the  carrier 
''was  not  to  be  responsible  in  any  event  for  loss  or  damage": 
New  Jersey  Steam  Navigation  Co.  v.  Merchants^  Bank,  6  How. 
344.  To  the  same  effect  are  the  cases  of  Shcum  v.  Fairfield^ 
7  Hill,  292;  Whiteaides  v.  Rvssell,  8  Watts  &  S.  44;  Baker 
V.  Brinson,  9  Rich.  (L.  R.)  201  [67  Am.  Dec.  548];  Berry  v. 
Cooper,  28  Oa.  543.  This  distinction  was  also  taken  in  Par- 
sons V.  Monteath,  13  Barb.  353,  and  the  rule  as  announced  in 
Oovid  V.  Hill,  supra,  was  there  modified. 

Without  deciding  that  the  carrier  may  thus  limit  his  liabil- 
ity, we  hold  that  the  limitation  cannot,  in  any  case,  apply  to 
a  loss  resulting  from  his  own  want  of  care.  As  the  law  im- 
poses the  general  liability  upon  him,  he  could  only  avail  him- 
self of  ab  exemption  from  such  responsibility  by  proof  that  the 
loss  occurred  from  some  cause  within  the  exception:  Davidson 
V.  Grahavi,  supra,  and  the  cases  we  have  cited  following.  In 
Moore  v.  Evans,  14  Barb.  524,  it  was  held  that  the  onus  was 
upon  the  owner  of  the  goods  to  prove  want  of  care  in  the  car- 
rier; but  the  ruling  is  certainly  against  authority,  and  is,  we 
think,  an  unreasonable  departure  from  the  rule  at  common 
law,  by  which  the  carrier  was  required  to  show  affirmatively 
that  the  loss  resulted  from  inevitable  accident  or  the  public 
enemy.  In  this  case,  the  evidence  did  not  bring  the  appellant 
within  any  such  exception. 

But  there  is  another  ground  upon  which  the  judgment  below 
must  be  affirmed.  If  such  a  limitation  of  the  liability  im- 
posed by  law  can  be  secured  to  the  carrier,  it  can  only  be  by 
express  contract.  In  the  case  of  Kerr  v.  Willan,  2  Stark.  53, 
wrbere  the  party  delivering  the  goods  could  read  and  had  seen 
the  carrier's  notice  of  the  conditions  on  which  he  received  the 
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goods  hanging  in  the  office,  but  not  supposing  it  interested 
him,  had  not  read  it,  Lord  Ellenborough  said  at  the  trial: 
'^  You  cannot  make  this  notice  to  this  non-supposing  person." 
We  may  well  conclude  that  a  passenger  receiving  a  metal 
check  for  his  baggage,  marked  with  its  destination  and  the 
number,  would  be  "  non-supposing "  of  a  release  of  the  car^ 
rier's  liability  stamped  upon  the  other  side.  In  Malone  v. 
Boston  and  Worcester  R.  R.  Co.,  12  Gray,  388  [74  Am.  Dec.  598], 
the  passenger  received  a  check  containing  the  letters,  in  large 
type,  "  B.  &  W.  R.  R.  Check.  Boston  to  Worcester."  And  in 
the  left-hand  lower  comer,  in  quite  small  type,  the  words 
"  Look  on  the  back."  On  the  reverse,  in  equally  small  type, 
was  the  following:  "  Passengers  are  not  allowed  to  carry  more 
than  eighty  pounds  of  baggage,  all  of  which  must  be  strictly 
personal,  and  not  exceeding  fifty  dollars  in  value,  unless  no- 
tice is  given  and  an  extra  price  paid";  and  also  certain  rules 
in  regard  to  smoking  and  standing  upon  the  platform,  and  this 
additional  notice:  "  For  other  regulations,  see  printed  notice  in 
the  cars  and  at  the  stations."  It  was  also  proved  that  in  each 
of  defendant's  cars  was  posted  a  placard  containing  a  like  no- 
tice of  limitation  of  liability,  and  notice  as  to  smoking  in  the 
cars,  standing  on  the  platform,  etc.,  and  that  the  defendant 
had  read  the  notice  in  the  cars  as  to  smoking  and  standing  on 
the  platform.  He  denied,  however,  having  read  the  notice  as 
to  the  limitation  of  liability.  It  was  held  that  his  acceptance 
of  such  a  check  did  not  discharge  the  carrier,  without  proof 
of  express  notice  at  the  time  of  receiving  the  check,  leaving 
undecided,  as  had  been  done  in  Brown  v.  Eastern  R.  R.  Co,,  11 
Cush.  97,  the  question  of  the  power  of  a  common  carrier  to  dis- 
charge himself  by  contract  from  common-law  liability.  In 
the  latter  case  the  restriction  of  liability  was  printed  in  small 
type  on  the  back  of  the  ticket,  and  the  court  held  that  taking 
the  ticket  raised  no  legal  presumption  that  the  plaintiff  read 
the  printed  matter;  that  it  was  a  question  of  fact  whether  she 
knew  the  contents  before  she  started  on  her  journey,  and  that 
if  not  read  until  she  had  started,  her  rights  were  not  aflFected 
by  it.  In  Oouger  v.  Jolly,  1  Holt,  317,  it  is  said:  "  The  carrier 
is  responsible  unless  express  notice  is  brought  home  to  the 
plaintiff."  So  Best,  C.  J.,  in  Brooke  v.  Pickwick^  4  Bing.  218, 
held  a  notice  posted  in  the  carrier's  office  insufficient,  but  that 
actual  notice  of  the  limitation  of  liability  should  be  given. 
So  are  all  the  cases:  Davis  v.  Willan,  2  Stark.  279;  Butler  v. 
Heane,  2  Camp.  415;  Walker  v.  Jackson,  10  Mees.  &  W.  161; 
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Beckmm  y.  8k9uae,  5  Bawle,  179  [28  Am.  Dec.  653];  Michi^n 
CeviraL  R.  R.  Co.  y.  Haiej  6  Mich.  243.  We  do  not  think  the 
method  adopted  in  this  case  raised  any  presamption  of  a  con- 
tract limiting  the  liability  of  the  appellant. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 


OoKHON  Gabbier  OAJUfor  Ldcxt  hib  Cokhon-law  LiABnorr  bt  Ajxy  Ko- 
ncE,  given  either  by  pnblicatioii,  or  by  entry  on  receipts  giiren  or  tickets 
BtAd:  Southern  Expreaa  Co.  v.  PurceU,  92  Am.  Deo.  53.  The  carrier  can  only 
limit  his  liability  by  express  contract^  or  by  notice  brought  home  to  the 
owner  of  the  goods  before  or  at  the  time  of  delivery  to  him,  if  such  notice  is 
assented  to  expressly  or  impliedly  by  the  owner:  Id.;  FiUebrovfn  v.  Cfrand 
Trunk  R'y  Co.,  92  Id.  606.  Common  carrier  cannot  limit  his  legal  lia- 
bility by  notice,  or  by  entry  on  receipt  or  ticket:  Southern  JSxpresa  Co,  ▼. 
Newby,  91  Id.  783.  Unless  the  assent  of  an  owner  is  shown  to  a  notice  lim- 
iting a  carrier's  liability,  the  notice  is  of  no  effect:  Bbmnenthal  v.  Bratmafxif 
91  Id.  350.  Common  carrier  may  limit  his  responsibility  by  a  general  notice 
that  the  baggage  of  a  passenger  is  at  the  risk  of  the  owner,  provided  the 
terms  of  the  notice  are  dear  and  explicit,  and  are  brought  home  to  the  em- 
ployer: Pennsylvania  R.  R.  Co,  v.  Schtoarzenberger,  84  Id.  490.  In  the  note 
to  these  cases,  this  question  will  be  found  elaborated  upon. 

CoMPBNaATiON  VOB  Cakriaos  OF  Baggaob  is  included  in  the  fare  of  the 
passenger:  Warner  v.  Burlington  etc  R.  R.  Co.,  92  Am.  Dea  389.  Carriets  of 
passengers  with  their  ordinary  baggage  are  liable  for  any  losses  occurring 
from  any  accident  to  the  baggage  while  it  is  in  their  keeping  as  carriers,  ex- 
cept those  arising  from  the  act  of  God  or  the  public  enemy:  Roth  v.  HxmnSbal 
4te,  R.  R,  Co.,  90  Id.  736. 


Bainbridge  V.  Sherlock. 

[29  Indiana,  864.] 

Ohio  Rivkr  13  Grkat  Navigable  Highway  bjstwken  States^  asd  Pub- 
lic HAVB  All  Rights  that  by  law  appertain  to  public  rivers,  as  against 
the  riparian  owners;  but  there  is  no  "  shore  "  in  the  legal  sense  of  that 
term,  —  that  is,  a  margin  between  high  and  low  tide,  —  the  title  to  which 
is  common.  The  rights  of  the  public  are  only  upon  the  water;  the  banks 
belong  to  the  riparian  owner,  and  he  owns  an  absolute  fee  down  to  low- 
water  mark. 

RiQBT  TO  UsB  Ohio  Riveb  as  Highway  for  Passage  is  Distinct  from 
Right  to  Land  for  the  purpose  of  receiving  and  discharging  freight  and 
passengers.  The  former  is  secured  to  the  public;  the  latter  must  be  ex- 
ercised with  reference  to  the  rights  of  the  riparian  owner. 

Right  to  Land  upon  Banks  of  Ohio  River.  —  Right  of  navigator  to  land 
along  the  banks  of  such  streams  as  the  Ohio  River  is  confined  to  audi 
points  as  have  been  set  apart  for  or  used  as  public  landings,  except  in 
ease  of  some  peril  or  emergency  of  navigation,  or  in  cases  of  danger  01 
necessity,  when  a  landing  may  be  made  upon  the  bank  at  any  plaoe  with- 
out the  consent  of  the  riparian  owner. 


Maj,  1868.]  Bainbridgb  v.  Sherlock.  64S 

Right  to  Build  Ain>  Mahttain  Whart  out  to  Ponrr  nr  Stream  fvAieM 
it  is  practicably  navigable,  or  even  beyond  thaii  pointy  provided  it  does 
not  obstract  navigation,  ia  a  weU-estabUsbed  incident  to  riparian  owner- 
ship. 

Wharf-boat  of  Rifariait  Owner  Moored  to  his  Bank  is  Entitled  to 
Same  Ihmuntitbs  from  treepass  or  obetraction  by  vessels  navigating  the 
river  as  the  land  itself. 

Right  to  Use  Reasonable  Water  Space  in  Front  of  Wharf  for  Pur- 
pose of  mooring  vessels  landing  thereat  is  an  incident  to  its  ownership. 
This  space,  when  not  actually  occupied  by  boats,  may  be  freely  traversed 
by  the  public  engaged  in  navigating  the  stream,  but  it  cannot  be  used  aa 
against  the  wharf  proprietor,  and  without  his  consent^  as  mooring-groand 
for  vessels. 

Navigator  Who  Lawfully  Lands  at  Regular  Wharf  is  not  Justi- 
fied BT  Any  Publio  Right  in  the  river  or  stream  in  so  mooring  bis  boat 
that  its  side  and  stem  will  be  carried  against  or  lie  along  the  wharf  of 
an  adjoining  wharf-owner. 

The  opinion  etates  the  case. 

J.  Sullivan^  T,  A.  Hendricks^  0.  B,  Hord^  and  A.  W,  Hen^ 
drickSj  for  the  appellant. 

C  E.  Walker^  for  the  appellee. 

By  Court,  Greoory,  C.  J.  There  are  errors  and  cross-errors 
assigned,  but  all  the  questions  involved  turn  upon  the  nature 
and  extent  of  the  rights  of  the  riparian  owners  along  the  Ohio 
River. 

The  appellant  owns  real  estate  in  the  city  of  Madison,  bor- 
dering on  the  river.  The  river  front  of  this  property  extends 
from  the  west  line  of  West  Street  two  squares  down  the  river. 
This  river  front  is  graded  from  the  top  of  the  bank  to  the 
water  line,  and  is  known  as  wharf  property.  For  many  years 
the  appellant  has  kept  upon  this  property  a  wharf-boat,  sub- 
servient to  the  uses  of  river  navigation  and  commerce.  For 
the  use  of  it  he  receives,  from  steamers  and  other  water  craft 
navigating  the  river,  from  three  dollars  to  twenty-five  dollars 
for  each  landing,  depending  on  the  length  of  time  a  boat 
remains  at  the  wharf,  sjid  the  amount  of  business  done. 
Two  other  public  wharfs  are  maintained  at  Madison,  viz.,  the 
Roe  Wharf,  extending  from  the  eastern  line  of  West  Street 
up  the  river  168  feet  to  the  west  line  of  an  alley,  and  the  City 
Wharf,  extending  from  the  east  line  of  that  alley  up  the  river 
168  feet  to  Mulberry  Street.  West  Street  is  sixty  feet  wide;  it 
is  the  principal  thoroughfare  leading  from  the  steamboat  land- 
ing up  into  the  city.  The  appellant  keeps  his  wharf-boat 
below  West  Street,  upon  and  near  the  upper  end  of  his  wharf 
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property.  This  location  is  convenient  to  the  mouth  of  West 
Street.  The  water  is  not  as  good  for  landing  above  as  at  the 
plaintiff's  wharf.  The  wharf-boat  at  the  Roe  Wharf  is  kept 
at  the  lower  end  of  that  wharf  property,  upon  or  immediately 
above  the  east  line  of  West  Street.  By  placing  the  Roe  wharf- 
boat  at  that  place,  it  also  is  near  the  mouth  of  West  Street, 
and  is  also  in  better  water  for  the  approach  of  steamers. 

The  appellees,  the  Cincinnati  and  Louisville  Mail  Line  Com- 
pany, have  for  many  years  owned  and  run  a  daily  line  of 
steamers  each  way,  and  during  a  great  portion  of  the  time 
they  have  run  a  double  daily  line  of  boats  each  way.  For 
several  years  past  all  these  boats  have  landed  at  the  Roe 
Wharf,  making  usually  four  landings  each  day.  Sometimes 
a  boat  thus  landed  would  remain  two  hours,  but  ordinarily 
from  a  quarter  to  half  an  hour.  The  results  of  this  arrange- 
ment, so  far  as  concerned  the  plaintiff,  were,  that  very  fre- 
quently his  wharf-boat  was  struck  and  broken,  and  thrown 
out  of  water  by  defendants'  steamers,  thus  causing  direct 
pecuniary  damage;  and  that  constantly,  at  least  twice,  and 
usually  four  times  a  day,  the  large  boats  of  the  defendants 
rested  upon  plaintiff's  wharf,  lapping  over  and  covering  up 
from  one  third  to  one  half  of  his  wharf-boat.  While  his  wharf- 
boat  was  thus  occupied  by  defendants'  steamers,  no  other  boat 
could  land  at  it  without  first  pushing  them  out  into  the  river, 
occupying  from  five  to  ten  minutes  each  timei  Another  result 
of  this  arrangement  was,  and  necessarily  would  be,  that  tran- 
sient steamers  approaching  the  plaintiff's  wharf,  but  finding 
it  thus  obstructed,  would,  whenever  there  was  sufficient  water, 
pass  up  outside,  and  land  at  an  unobstructed  rival  wharf 
above. 

The  evidence  given,  and  that  offered  by  the  appellant  and 
ruled  out  by  the  court  below,  tended  strongly  to  show  that 
the  plaintiff  was  damaged  by  this  mode  of  landing.  Is  this 
in  legal  sense  an  injury,  or  is  it  damnum  absque  injuria  f  The 
solution  of  this  question  is  the  turning  point  of  the  case. 

The  inquiry  that  meets  us  at  the  threshold  is.  What  are  the 
rights  of  the  navigator  of  this  river  to  the  use  of  its  banks  and 
margins?  The  Ohio  River  is  a  great  navigable  highway  be- 
tween states,  and  the  public  have  all  the  rights  that  by  law 
appertain  to  public  rivers  as  against  the  riparian  owner.  But 
there  is  no  ''shore,"  in  the  legal  sense  of  that  term;  that  is,  a 
margin  between  high  and  low  tide, — the  title  to  which  is  com- 
mon.   The  banks  belong  to  the  riparian  owner,  and  he  owns 
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an  absolute  fee  down  to  low-water  mark:  Stinaon  v.  Butler^  4 
Blackf.  285. 

In  Ball  V.  Herbert^  3  Term  Rep.  253,  the  question  considered 
was,  whether  there  existed  a  common-law  right  to  use  the  banks 
of  the  river  Ouze  for  towing  boats.  That  was  a  navigable  rivei, 
and  in  the  state  of  navigation  then  existing  the  right  thus  to 
use  the  banks  was  essential.  But  all  the  judges  concurred  in 
holding  that  no  such  right  existed  at  common  law. 

In  Bluadell  v.  CaiteraU,  6  Barn.  &  Aid.  268,  7  Eng.  Com.  L. 
152,  determined  in  the  king's  bench,  the  question  was,  whether 
or  not  the  public  had  a  common-law  right  of  bathing  in  the 
sea,  and,  as  incident  thereto,  of  crossing  the  shore  for  that  pur- 
pose. This  led  to  a  very  general  consideration  of  the  subject 
of  public  and  riparian  rights,  the  result  of  which  was  a  denia^ 
of  the  right  claimed. 

Justice  Holroyd,  after  recognizing  the  public  right  of  pas- 
sage over  the  sea  and  over  navigable  rivers,  says:  '^ These 
rights  are  noticed  by  Lord  Hale;  but  whatever  further  nghts, 
if  any,  they  have  in  the  sea  or  in  navigable  rivers,  it  is  a  very 
different  question  whether  they  have,  or  how  far  they  have, 
independently  of  necessity  or  usage,  public  rights  upon  the 
shore  (that  is  to  say,  between  high  and  low  water  mark),  when 
it  is  not  sea  or  covered  with  water,  and  especially  when  it  has 
from  time  immemorial  been,  or  has  since  become,  private  prop- 
erty. For  the  purpose  of  the  king's  subjects  getting  upon  the 
sea,  and  upon  the  navigable  rivers,  to  exercise  their  unques- 
tionable rights  of  commerce,  intercourse,  and  fishing,  there  are 
not  only  the  ports  of  the  kingdom,  established  from  time  to 
time  by  the  king's  prerogative,  and  called  by  Lord  Hale  the 
Oatia  Regni;  but  also  public  places  for  embarking  and  land- 
ing themselves  and  their  goods.  It  was  not  by  common  law, 
nor  is  it  by  statute,  lawful  to  come  with,  or  land,  or  ship  cus- 
tomable goods  in  creeks  or  havens,  or  other  places  out  of  the 
ports,  unless  in  cases  of  danger  or  necessity;  nor  fish  or  land 
other  goods  not  customable,  whiere  the  shore  or  the  land  ad- 
joining is  private  property,  unless  upon  the  person's  own  soil 
or  with  the  leave  of  the  owner  thereof,  who,  Lord  Hale  says, 
may,  in  such  case,  take  amends  for  the  trespass  in  unloading 
upon  his  ground,  though  he  may  not  take  it  as  a  certain  com- 
mon toll.  The  public  common-law  rights,  too,  with  respect  to 
the  sea,  etc.,  independently  of  usage,  are  rights  upon  the  water, 
not  upon  the  land,  of  passage  and  fishing  on  the  sea  and  on 
the  sea-shore,  when  covered  with  water;  and  though,  as  incident 
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thereto,  the  public  must  have  the  means  of  getting  to  and  npon 
the  waters  for  these  purposes,  yet  it  will  appear  that  it  is  by 
and  from  such  places  only  as  necessity  or  usage  has  appro- 
priated to  those  purposes,  and  not  a  general  right  of  lading, 
unlading,  landing,  or  embarking  where  they  please  upon  the 
sea-shore,  or  the  land  adjoining  thereto,  except  in  case  of  peril 
or  necessity.  As  to  the  owner's  right  to  improve  the  shore,  it  is 
laid  down  that  the  king  cannot  grant  a  right  to  lade  or  unlade 
on  the  ripa,  or  bank,  without  the  owner's  consent.  There  can- 
not, therefore,  be  any  common-law  right  to  lade  or  unlade  on 
the  quay  or  shore,  or  land  adjacent  in  the  port.  Lord  Hale 
notices  and  establishes  the  public  right  of  navigating  and  fish- 
ing upon  and  in  the  water,  and  the  right  of  resort  to  the  ports, 
and  of  lading  and  unlading,  landing  and  embarking  therein, 
either  at  the  public  places  appointed,  or  by  usage  established 
for  those  purposes,  or,  with  consent,  upon  the  land  either  of  the 
king  or  of  individuals,  but  no  further." 

Justice  Bayley,  referring  to  a  passage  from  Bracton,  in  his 
opinion,  says:  "The  word  *ripa'  here  applies  to  rivers  and 
ports,  and  probably  also  to  the  land  above  the  high-water 
mark;  and  if  it  does,  is  this  the  law  of  England?  Have  all 
persons  the  right  to  fasten  a  ship  to  the  banks  of  a  river?  or 
have  they  a  right  to  tie  ropes  to  the  trees,  or  to  land  goods  on 
the  bank  of  every  navigable  river?  The  case  of  Ball  v.  Her^ 
bert,  3  Term  Rep.  262,  is  not  a  distinct  authority  upon  this 
point,  inasmuch  as  in  that  case  the  right  of  towing  was 
claimed.  But  the  general  question  as  to  the  right  of  the  pub- 
lic on  the  ripa  of  a  navigable  river  was  discussed,  and  the 
court  appear  to  have  been  of  opinion  that  the  ripa  of  a  navi- 
gable river  was  not  publici  juriSf  and  they  therefore  virtually 
overruled  the  authority  of  Bracton." 

Mr.  Washburn,  in  his  work  on  easements,  states  the  law  on 
this  subject  thus:  "In  regard  to  the  right  to  land  upon  other 
points  upon  the  banks  of  a  navigable  stream  than  those 
which  have  in  some  way  become  public  landings,  the  law 
would  seem  to  confine  it  to  cases  of  necessity,  where,  in  the 
proper  exercise  of  the  right  of  passage  upon  the  stream  of 
water,  it  became  unavoidable  that  one  should  make  use  of  the 
bank  for  landing  upon,  or  fastening  his  craft  to,  in  the  prose- 
cution of  his  passage":  Washburn  on  Easements  and  8erv^ 
tudes,  sec.  9,  p.  403. 

The  supreme  court  of  the  United  States,  in  Button  v.  Strong^ 
I  Black,  23,  recognized  the  right  of  a  riparian  owner  to  eieeii 
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for  private  use,  a  pier  extending  into  a  lake,  which  served  the 
purpose  both  of  a  landing-place  for  freight,  and  for  its  stow- 
age. 

The  Ohio  River  is  a  great  highway  between  states  under 
national  sanction;  yet  we  suppose  that  it  would  not  be  in  con- 
flict with  the  authority  of  the  general  government  for  this 
state,  within  her  territorial  limits,  to  provide  for  and  regulate 
by  law  public  landing-places  along  its  shore  for  the  benefit  of 
trade  and  commerce,  and  for  this  purpose,  to  exercise  the 
right  of  eminent  domain. 

The  right  to  the  use  of  the  river  as  a  highway  for  passage 
is  distinct  from  the  right  to  land  for  the  purpose  of  receiving 
and  discharging  freight  and  passengers.  The  former  is  se- 
cured to  the  public;  the  latter  must  be  exercised  with  refer- 
ence to  the  rights  of  the  riparian  owner. 

The  river  being  public,  and  its  banks  being  private.  It  is  not 
difficult  to  discover  the  true  foundation  of  those  riparian 
rights,  known  as  wharf  rights.  It  is  essential  to  the  success- 
ful prosecution  of  his  business  that  the  navigator  shall  make 
frequent  landings  to  lade  and  unlade,  to  receive  and  discharge 
passengers,  and  to  receive  supplies.  But  except  in  case  of 
some  peril  or  emergency  of  navigation,  he  cannot  thus  land 
without  the  consent  of  the  riparian  owner,  and  in  return  for 
the  privilege  of  landing,  a  reasonable  compensation  may  be 
demanded.    This  is  the  origin  of  wharfage. 

In  Blundell  v.  CatteraUj  supra,  Best,  J.,  who  dissented  from 
the  opinion  of  the  court  denying  the  common-law  right  of 
bathing  in  the  sea,  in  the  course  of  his  opinion  says:  "The 
owner  of  the  soil  of  the  shore  may  also  erect  such  buildings, 
or  other  things  as  are  necessary  for  the  carrying  on  of  com- 
merce and  navigation  on  any  parts  of  the  shore  that  may  be 
conveniently  used  for  such  erections,  taking  care  to  impede  as 
little  as  possible  the  public  right  of  way.  This  is  not  more 
indonsistent  with  a  public  right  of  way  over  it  than  the  right 
of  digging  a  mine  under  a  road,  or  the  erecting  of  a  wharf  on 
a  river,  are  inconsistent  with  the  right  of  way  along  such  road 
or  river.  The  former  does  not  interfere  with  the  use  of  the 
road;  and  although  the  latter,  in  order  to  be  useful,  must  be 
carried  out  beyond  the  high-water  mark,  and  while  the  tide 
is  up,  must  somewhat  narrow  the  passage  of  the  river;  yet 
such  wharfs  are  necessary  for  the  loading  and  unloading  of 
vessels,  and  the  right  of  passage  must  be  accommodated  to 
the  right  of  loading  and  imloading  the  craft  that  pass.'' 
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Chief  Justice  Abbott,  in  the  course  of  his  opinion  in  the 
same  case,  says:  *'  By  what  law  can  any  wharf  or  quay  be 
made?  These,  in  order  to  be  useful,  must  be  below  the  high- 
water  mark,  that  vessels  or  boats  may  float  to  them  when  the 
tide  is  in.  And  it  is  to  be  observed  that  wharves,  quays,  and 
embankments,  and  intakes  from  the  sea,  are  matters  of  public 
as  well  as  of  private  benefit." 

In  the  case  of  Button  v.  Strong,  1  Black,  23,  above  cited,  the 
court  say:  "Wharfs,  quays,  piers,  and  landing-places  for  the 
loading  and  unloading  of  vessels  were  constructed  in  the  navi- 
gable waters  of  the  Atlantic  states  by  riparian  proprietors  at  a 
very  early  period  in  colonial  times;  and  in  point  of  fact,  the 
right  to  build  such  erections,  subject  to  the  limitations  before 
mentioned,  has  been  claimed  and  exercised  by  the  owner  of 
the  adjacent  land  from  the  first  settlement  of  the  country  to 
the  present  time." 

These  wharves,  if  they  would  subserve  the  only  purpose  for 
which  they  exist,  must  approach  at  least  to  the  edge  of 
that  portion  of  the  river  that  is  practically  navigable.  The 
right  to  place  and  maintain  them  even  beyond  this  point, 
provided  they  do  not  unnecessarily  obstruct  navigation,  is 
a  well-established  incident  to  riparian  title.  The  wharf-boat 
is  entitled  to  the  same  immunity  from  trespass  or  obstruction 
by  vessels  navigating  the  river  as  the  land  itself 

If  a  navigator  lands  without  authority  on  a  barren  bank, 
he  is  technically  a  trespasser  for  trampling  over  the  pebbles. 
But  incident  to  the  ownership  of  that  barren  bank  is  a  vested 
right  of  great  possible  value, — the  right  to  hire  it  for  the  in- 
cidental use  of  navigation  whenever  and  wherever  a  developed 
river  commerce  may  bring  it  into  demand.  The  wharf-boat 
represents  this  right  or  privilege  in  its  condition  of  beneficial 
development.  It  would  be  but  an  idle  benefit  to  the  proprie- 
tor if  the  law  protected  him  only  against  technical  trespass 
upon  the  naked  bank,  but  refused  to  protect  him  in  the  cus- 
tomary exercise  and  enjoyment  of  the  only  right  that  makes 
his  title  to  the  bank  especially  valuable.  If  the  navigator 
cannot  lay  his  boat  in  invitum  against  the  soil,  or  obstruct 
the  proprietor's  access  to  the  river,  still  less  should  he  be 
allowed  thus  to  use  the  wharf-boat.  The  very  right  that  in 
the  first  case  would  be  but  technically  violated  would  in  the 
second  case  be  actually  and  substantially  invaded.  It  is  im- 
possible to  conceive  of  a  wharf  right  without  an  incidental 
right  of  access.     In  Irwin  v.  Dixion^  9  How.  33,  the  court  say: 
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'^  From  the  very  nature  of  wharf  property,  likewise,  the  access 
must  be  kept  open  for  convenience  of  the  owner  and  his  cus- 
tomers." So,  also,  it  is  impossible  to  conceive  of  a  wharf 
right  without  an  incidental  right  to  use  a  reasonable  water 
space  in  front  of  it  for  the  purpose  of  mooring  vessels  landing 
at  the  wharf.  Of  course  that  water  space,  when  not  actually 
occupied  by  boats,  may  be  freely  traversed  by  vessels  navigat- 
ing the  river  under  the  general  public  right;  but  it  cannot  be 
used  as  against  the  wharf  proprietor,  and  without  his  consent, 
as  mooring-ground  for  vessels.  One  cannot  properly  be  said 
to  own  a  wharf  for  any  particular  class  of  vessels,  unless  he 
has  in  front  of  and  contiguous  to  his  own  soil  sufficient  moor- 
ing-ground for  that  class  of  vessels.  This  right  to  an  appro- 
priate space  for  mooring-ground  is  in  principle  precisely  the 
same  thing  as  the  easement  known  as  dock-room  or  dockagei 
appurtenant  to  the  more  elaborate  and  expensive  wharf  struc- 
tures found  in  commercial  seaports,  and  this  right  or  ease- 
ment has  been  repeatedly  recognized  by  judicial  determination. 

Washburn  on  Easements  and  Servitudes,  400,  has  this 
passage:  '^  So  a  party  obstructed  in  the  use  of  a  stream  as  a 
highway  may  himself  remove  it,  as  was  held  where  one  fas- 
tened a  raft  of  logs  to  the  bank  in  such  a  manner  as  to  pre- 
vent another  from  landing  at  his  own  wharf  in  a  boat." 

Riee  v.  Ruddiman^  10  Mich.  125,  was  a  case  involving  the 
consideration  of  riparian  rights.  Judge  Manning,  in  his 
opinion  in  the  case,  says:  ^'  Wharfs  and  piers  are  almost  as 
necessary  to  navigation  as  vessels  and  ship-yards,  or  the 

places  for  the  construction  of  vessels  are  indispensable 

It  seems  to  me,  on  principle  as  well  as  reason,  that  the  owner 
of  the  shore  has  a  right  to  use  the  adjacent  bed  of  the  lake  for 
such  purposes." 

Martin,  C.  J.,  in  his  opinion  in  that  case,  says:  ''They 
[riparian  owners]  have  the  right  to  construct  wharves,  build- 
ings, and  other  improvements  in  front  of  their  lands,  so  long 
as  the  public  servitude  is  not  thereby  impaired.  They  are  a 
part  of  the  realty  to  which  they  are  attached,  and  pass  with 
it.  Certainly  no  one  can  occupy,  for  his  individual  purposes, 
the  water  in  front  of  such  riparian  proprietor,  and  the  attempt 
of  any  person  to  do  so  would  be  a  trespass." 

The  theory  on  which  the  case  at  bar  was  tried  in  the  court 
below  was  substantially  this:  that  in  the  exercise  of  their 
rights  as  navigators,  the  defendants  might  land  upon  and  ob- 
struct the  plaintiff's  wharf  as  much  as  they  pleased,  provided 
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they  did  it  carefally  and  Bkillfblly,  and  that,  no  matter  to 
what  extent  the  plaintiff  was  actually  damaged,  he  could  not 
be  deemed  to  be  legally  injured.  The  court  erred  in  the  in- 
BtructioDB  given  and  in  those  refused. 

Tbe^defendants  are  presumed  to  know  the  natural  result  of 
their  own  acts.  They  had  daily  experience  to  show  them  that 
a  landing  at  the  Roe  Wharf  would  result  in  injury  to  the 
plaintiff.  As  navigators  of  the  Ohio  River,  they  had  no  right 
to  land  on  the  wharf  of  the  plaintiff,  unless  by  his  consent. 
The  defendants  were  trespassers  for  each  act  of  injury  to  the 
plaintiff  caused  by  landing  their  boats.  The  court  should 
have  so  instructed  the  jury.  The  evidence  offered  by  the 
plaintiff,  tending  to  show  the  extent  of  this  injury,  ought  to 
have  been  admitted.  It  was  not  competent  for  the  plaintiff 
to  prove  the  amount  of  damage  by  the  opinion  of  experts,  but 
this  must  be  determined  by  the  jury  from  all  the  facts;  the 
value  of  the  right,  the  disturbance  of  that  right,  the  value  of 
the  right  subject  to  the  injury  caused  by  the  unlawful  acts  of 
the  defendants,  are  matters  proper  to  go  to  the  jury.  The 
court  below  erred  in  overruliog  the  appellant's  motion  for  a 
new  trial. 

In  our  view  of  the  case,  it  is  unnecessary  to  pass  upon  the 
effect  of  the  special  findings  of  the  jury  on  the  general  find- 
ing.    Substantial  justice  requires  a  new  trial. 

It  is  assigned,  as  cross-error,  that  the  court  erred  in  over- 
ruling the  demurrers  to  the  several  paragraphs  of  the  com- 
plaint. The  objection  taken  to  each  paragraph  is  the  lack  of 
an  averment  that  the  plaintiff  himself  was  guilty  of  no  negli- 
gence. 

The  first  paragraph  of  the  complaint  avers  that  defendants, 
"  without  leave,  wrongfully  entered  "  upon  the  lands  described, 
owned  by  plaintiff,  and  continuously  used,  took  possession  of, 
and  broke  the  wharf-boat  of  the  plaintiff,  on,  attached  to,  and 
connected  with  the  land. 

The  second  paragraph  avers  that  plaintiff  was  the  owner, 
etc.,  of  a  certain  wharf-boat,  attached  and  annexed  to  the 
same  lands,  and  that  defendants,  on  the  1st  of  June,  1867, 
and  daily  and  continuously  thereafter,  ran  their  steamers 
upon  and  against  the  plaintiff's  wharf-boat,  thereby  dam- 
aging it. 

The  fourth  paragraph  avers  the  ownership  of  the  land  and 
the  wharf-boat,  and  a  prescriptive  right  to  keep  a  wharf  ap- 
purtenant to  the  land.    The  defendants,  with  their  boats,  nn- 
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necessarily  and  continuoasly  stxuck  against  and  damaged  the 
wharf-boat,  and  obstructed  the  passage  to  and  from  it;  and 
that  they  unnecessarily,  and  without  cause,  occupied  the  river 
in  front  of  the  wharf,  interrupting  and  preventing  ingress  and 
egress. 

The  complaint  is  good,  and  the  court  below  committed  no 
error  in  overruling  the  demurrer.  This  case  does  not  belong 
to  that  class  of  cases  in  which  it  is  necessary  to  aver  that  the 
plaintiff  was  without  fault.  A  custom  existing  at  other  places 
could  have  nothing  to  do  with  the  rights  of  the  appellant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

Rights  of  Pxtblio  over  Strbams  PossEssnio  Valuable  Capagitt  vob 
Flotage:  See  Lancey  y.  Clfffordy  92  Am.  Dec.  561;  Qerrith  y.  Brown,  81 
Id.  5C9;  Davis  v.  Winahw,  81  Id.  673;  Bhodea  v.  Otis,  73  Id.  439.  Riyen 
and  Btreams  above  ebb  and  flow  of  tide,  and  which  are  of  8ii£Bicient  ca- 
pacity for  asefnl  navigation,  are  pnblic,  and  are  snbject  to  the  same  gen- 
eral rights  which  the  public  exercise  in  highways  by  land;  but  the  riparian 
proprietors  own  the  banks  and  bed,  and  have  a  right  to  make  such  use  of 
the  land  and  of  all  the  benefits  of  the  stream  as  wiU  not  interfere  with  the 
public  easement  or  servitude:  Lorman  v.  Benson,  77  Id.  435.  In  Pennsyl- 
vania, such  streams  as  are  navigable  in  fact  are  in  a  legal  sense  navigable 
streams:  Monongahela  Bridge  Co,  v.  Kirk,  84  Id.  527.  The  Ohio  River  is  in 
effect  a  navigable  stream,  as  it  is  s  public  highway  for  direct  navigation  of 
boats:  Baker  v.  Lewis,  75  Id.  598;  Porter  v.  Allen,  65  Id.  750. 

Right  to  Land  on  Bank  ov  Navigablb  Stream,  and  Wharf  Rights.  — 
Right  to  raft  logs  down  stream  does  not  involve  right  to  boom  them  upon 
private  property  for  safe-keeping:  Lorman  v.  Benson,  77  Am.  Dec.  435. 
Raftsmen  on  navigable  streams  have  no  right  so  to  moor  their  rafts  that  they 
will  deprive  wharf -owners  of  access  to  their  wharves;  and  the  owner  of  such 
a  wharf,  in  order  to  reach  it  with  his  vessel,  would  not  in  untying  such  an 
obstructing  wharf,  doing  no  unnecessary  damage,  be  liable  for  loss  of  lum- 
ber occasioned  thereby.  Riparian  owners  are .  entitled  to  free  access  to 
their  wharfs,  and  it  is  incompetent  for  a  raftsman  to  endeavor  to  establish  a 
custom  to  obstruct  the  same:  BarringUm  v.  Edwards,  84  Id.  768.  The  rights 
to  moor  boats  and  other  crafts  at  well-known  landings  and  wharves  on  a 
stream  is  as  well  secured  and  protected  by  law  as  that  of  actual  navigation: 
Baker  v.  Lewis,  75  Id.  598.  The  right  to  erect  a  wharf  is  founded  either  in 
the  ownership  of  the  soil  or  the  right  of  eminent  domain.  A  wharf  when 
built  by  an  individual  is  private  property:  J^ersomnlle  v.  Louisville  Ferry 
Co.,  89  Id.  495.  Riparian  proprietor  on  navigable  water  has  no  right  at  com- 
mon law  to  wharf  out  against  his  own  land,  and  in  case  of  perpresture,  the 
right  of  entry  is  not  in  the  adjacent  land-owner,  but  in  the  crown;  thus  the 
owner  of  a  lot  on  the  water  front  of  San  Francisco  has  no  right  without 
license  to  wharf  out  from  his  own  land  into  the  bay:  J)ana  v.  Jadcson  St. 
Wharf  Co.,  89  Id.  164.     See  the  notes  to  all  these  cases. 

The  principal  case  is  cited  to  the  point  that  the  title  of  the  riparian 
owner  on  the  Ohio  River  extends  to  low-water  mark,  subject  only  to  the 
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eaaement  in  tho  pablic  of  tho  right  of  navigation,  in  MarUn  y.  Cii^  qf  Evans- 
ffille,  82  Ind.  86.  The  riparian  owner  has  the  exdnsive  nae  of  the  banks  ta 
low-water  mark,  and  a  navigator  cannot  land  against  the  will  of  the  riparian 
owner:  Ermnmger  v.  People,  47  HL  384.  The  principal  case  came  again  be- 
fore the  court,  and  the  views  therein  ezpreesed  were  considerably  modified: 
Bherloek  v.  BaMridge,  41  LuL  35. 


Indianapolis,  Cincinnati,  and  Lafayettb  Bail- 
bo  ad  Company  v.  Jones. 

[29  Indiana,  466,] 

OoHBOUiiAnoir  ov  Two  Corforations  into  Onb  New  Onb  ends  theii 
separate  existence,  and  vests  all  their  effects  and  franchises  in  the  new 
company;  and  for  the  purpose  of  answering  for  the  liabilities  of  the  two 
companies,  the  new  one  shall  be  deemed  to  be  merely  the  same  as  each 
of  its  constituents;  their  existence  continued  in  it  under  the  new  form 
and  name,  their  liabilities  still  existing  as  before,  and  capable  of  enforce- 
ment against  the  new  company  the  same  as  if  no  change  had  occurred  in 
its  organization  or  name. 

Plbadino.  —  In  action  against  a  consolidated  corporation  for  a  liability  of 
one  of  the  companies  of  which  it  was  formed,  the  pleadings  should  aver 
the  facts  showing  the  consolidation  in  order  to  avoid  a  variance. 

The  opinion  etates  the  case. 

W.  Cumbacky  S,  A.  Bonner^  and  /.  D.  MiUer^  for  the  appellant. 

J.  OaviUf  for  the  appellee. 

By  Court,  Fbazer,  J.  This  case  is  here  solely  upon  a  ques- 
tion of  the  sufficiency  of  the  evidence.  It  was  a  suit  to  recover 
the  value  of  a  steer,  alleged  to  have  been  killed  by  defendant's 
cars,  in  April,  1865,  in  Decatur  County,  the  railroad  not  being 
fenced.  The  answer  was  the  general  denial.  The  issue  was 
found  for  the  plaintiff,  and  his  damages  assessed  at  one  hun- 
dred dollars.  The  question  made  is  without  any  substantial 
merit,  being  purely  technical.  It  must,  however,  be  deter- 
mined according  to  law.  It  was  the  cars  of  the  Indianapolis 
and  Cincinnati  Railroad  Company  that  killed  the  steer,  since 
which  time  that  company's  road  has  been  consolidated  with 
the  road  of  the  Lafayette  and  Indianapolis  Railroad  Com- 
pany, under  the  laws  of  this  state,  and  the  corporation  thus 
formed  is  the  appellant,  the  Indianapolis,  Cincinnati,  and 
Lafayette  Railroad  Company. 

It  is  disputed  that  the  consolidated  company,  the  appellant, 
is  liable  for  the  value  of  the  steer;  and  EvamviUe  v.  EvansvUle 
Oaslight  Co.,  26  Ind.  447,  is  relied  on  as  an  authority  to  bub- 
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tain  the  proposition.  The  case  seems  to  us  to  have  no  bearing 
whatever  upon  the  question. 

By  the  consolidation,  both  of  the  old  companies  ceased  to 
exist  separately,  and  all  their  effects  and  franchises  were 
vested  in  the  new  company.  The  two  corporations  became 
merged  in  one.  We  cannot  imagine  how  the  Indianapolis 
and  Cincinnati  Railroad  Company  could  afterwards  be  sued. 
Upon  whom  would  process  be  served?  It  ceased  to  have  any 
officers  or  agents.  It  ceased  to  be  a  separate  legal  entity. 
Instead  of  two,  there  was  now  but  one  corporation,  made  up  of 
the  mingled  elements  of  the  two  pre-existing  companies,  so 
combined  and  merged  that  neither  could  be  separately  identi- 
fied or  brought  into  court.  But  what  are  the  rights  of  cred- 
itors and  persons  upon  whom  torts  have  been  committed  by 
the  vanished  corporations?  A  dead  man  may  have  an  ad- 
ministrator to  represent  his  estate,  and  answer  to  suits,  but  a 
corporation  lawfully  disappearing  thus  has  no  estate  to  be  ad- 
ministered. Its  assets  have  lawfully  vested  in  the  new  consoli- 
dated corporation.  Must  lawful  claims  be  lost,  then?  That 
result  cannot  follow.  The  legislature  has  chosen  to  make  no. 
provision  upon  the  subject,  and  the  industry  of  counsel,  as 
well  as  our  own. examination  of  the  books,  has  failed  to  dis- 
cover any  direct  authority  upon  the  question  before  us.  The 
analogies  of  the  law,  too,  afford  little  aid  in  its  solution.  We 
regret  to  be  compelled  to  decide  it  without  a  more  thorough 
argument.  Giving  it,  however,  the  best  consideration  of  which 
we  are  capable  under  the  circumstances,  we  have  reached  the 
conclusion  that,  for  the  purposes  of  answering  for  the  liabili- 
ties of  the  constituent  corporations,  the  consolidated  company 
should  be  deemed  to  be  merely  the  same  as  each  of  its  con- 
stituents, their  existence  continued  in  it,  under  the  new  form 
and  name,  their  liabilities  still  existing  as  before,  and  capable 
of  enforcement  against  the  new  company  in  the  same  way  as 
if  no  change  had  occurred  in  its  organization  or  name.  This 
doctrine  seems  to  spring  from  the  necessities  of  justice,  and  so 
far  as  we  are  able  to  foresee,  cannot  result  in  wrong  or  embar- 
rassment. To  avoid  variance  in  proof,  the  complaint  should, 
in  this  case,  have  averred  the  facts,  which  it  did  not;  but  it 
seems  to  us  that  it  could  have  been  cured  by  amendment  on 
the  trial,  and  that  the  variance  is  therefore  not  available  to 
the  appellant  here. 

The  judgment  is  affirmed,  with  ten  per  cent  damages,  and 
costs. 
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OoHflOKiiDiAxnm  ov  Oobpoiuiidvs — EMWWCt  OT:  See  a  fall  difiwiwriiii  of 
this  question  in  note  to  McMahan  v.  Moniaon,  79  Am.  0eo.  420;  see  also  8UxU 
T.  BaUey,  79  Id.  406. 

The  pbincifal  case  is  citxd  and  followed  npon  the  question  of  the  lia- 
bility of  a  consolidated  company  for  the  debts  and  torts  of  the  oonstitnent 
companies,  in  Cokmiim  etc  R.  R.  Co.  ▼.  PcfwtO,  40  LduL  41;  J^wmmmBe  ste. 
B.  R.  Co.  T.  Bendrkka,  41  Id.  60. 
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Where  Emplotse  of  Common  Carrier  upon  bedto  Asked  if  plaintiff's 
goods  had  arrived  replied  that  they  had  not,  when  in  truth  they  had,  the 
company  will  be  liable  for  the  direct  consequences  of  this  false  answer. 

Where  Common  Carrier  Transported  Goods  to  their  Destinatioii, 
and  after  keeping  them  a  few  days  deposited  them  in  a  warehouse,  and 
the  owner  called  a  few  days  later  and  inquired  if  the  goods  had  arrived, 
and  was  informed  by  an  employee  of  the  carriers  that  they  had  not,  and 
a  few  days  later  the  goods  were  burned,  the  carrier  is  liable  for  their  loss, 
if  it  was  the  direct  result  of  the  fslse  answer,  and  the  jury  having  found 
that  it  was,  their  finding  will  not  be  disturbed. 

The  opinion  states  the  case. 

T.  A.  Hendricks,  0.  B.  Hord,  A.  W.  Hendriehs,  and  C.  L.  Hoi' 
tiein,  for  the  appellant. 

/.  S,  Harvey,  for  the  appellee. 

By  Court,  Frazer,  J.  The  goods  of  the  plaintiff,  Anna  IL 
Cotton  (appellee),  were  delivered  to  the  appellant  at  Jefferson- 
ville,  to  be  shipped  to  her  husband,  F.  M.  Cotton,  at  Indian- 
apolis. The  appellant  earned  the  goods  safely  to  Indianapolis, 
where  they  arrived  on  the  same  day,  July  28,  1866,  and  were 
kept  in  the  appellant's  station  free  of  charge  until  August  4th, 
when  they  were  deposited  by  the  railroad  company  in  the  ware- 
house of  responsible  and  careful  warehousemen  at  Indianapo- 
lis. The  goods  remained  there  until  September  18th,  when, 
without  negligence,  they  were  destroyed  by  fire.  Seven  days 
before  the  fire,  the  plaintiff,  with  her  husband,  called  at  the 
defendant's  office  and  asked  for  the  goods,  and  was  informed 
by  a  person  in  charge  that  they  had  not  arrived.  The  ware- 
houseman, on  receipt  of  the  goods,  uniformly  notified  the  con- 
signee by  mail,  though  no  one  remembered  mailing  this 
particular  notice.  The  plaintiff  first  learned  of  the  shipment 
of  the  goods  in  September,  from  a  sister  in  Jeffersonville,  and 
never  received  notice  from  any  one  in  Indianapolis.  The 
plaintiff  had  judgment  for  the  full  value  of  the  goods,  and  the 
case  is  here  on  the  evidence. 
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The  appellant  was  iu  fault  only  in  giving  false  information 
as  to  the  arrival  of  the  goods,  in  consequence  of  which  the 
jury  have  inferred  that  the  plaintiff  could  not  find  the  goods, 
and  that  they  wore  destroyed  by  fire,  whereas,  if  the  truth 
had  been  communicated,  she  would  have  obtained  the  prop- 
erty and  saved  it  from  destruction.  The  appellant  should 
suffer  whatever  losses  to  its  customers  result  directly  from 
such  conduct  of  its  employee  as  this  evidence  discloses.  It 
was  easy  enough  to  have  told  her  the  truth;  the  instincts  of  a 
gentleman  ought,  alone,  to  have  been  enough  to  induce  this, 
but  the  case  shows  that  it  is  not  always  so,  and  therefore  that 
the  responsibility  of  the  railroad  company  for  resultant  dam- 
ages is  the  only  adequate  security  which  the  public  sometimes 
have  against  the  supercilious  self-consequence  of  subordinate 
employees.  This  .tends  to  secure  clerks  and  agents  who  will 
deid  truthfully  and  courteously  with  those  who  transact  busi- 
ness with  them.  It  is  the  last  case  in  which  the  rule  re- 
spondeat superior  should  be  relaxed.  It  was  the  duty,  and 
not  merely  a  favor,  of  the  carrier  to  give  such  information  as 
would  enable  the  owner  of  the  goods  to  find  the  warehouse- 
man with  whom  they  were  stored.  The  falsehood  communi- 
cated, instead  of  the  truth,  would  possibly  have  prevented  a 
discovery  of  the  goods  if  no  fire  had  occurred;  or,  at  any 
rate,  it  prevented  the  plaintiff  from  getting  possession  of  them, 
and  thus  saving  them  from  the  subsequent  conflagration. 
The  falsehood,  therefore,  while  it  did  not  cause  the  fire,  did 
nevertheless,  perhaps,  produce  the  loss.  80  the  jury  may 
have  considered,  and  we  do  not  feel  at  liberty  to  set  aside 
their  conclusion.  It  is  not  so  plainly  unreasonable  as  to 
justify  our  interference. 

The  judgment  is  affirmed,  with  costs. 

Common  Carbixb  is  Bisfohsiblb  for  injury  to  goods  by  act  of  Ood»  if 
he  departs  from  his  line  of  duty,  and  while  thus  in  fault,  and  in  conseqnonoe 
of  that  fault,  the  goods  are  injured  by  an  act  of  God,  which  would  not  other- 
wise have  produced  the  injury:  MkJiaela  ▼.  New  York  Central  H,  H.  Co.,  86 
Am.  Dec.  415.  Actual  delivery  or  completion  of  transit  and  notice  to  the 
consignee  are  necessary  to  terminate  the  liability  of  the  carrier:  Baldwin  y. 
Amerioaaii  Exprtas  Co,,  74  Am.  Deo.  190;  KnowUa  v.  Atianltic  ds  8L  L,  B.  B 
Co.,  61  Id.  234,  and  notes. 

Thb  pbikoipal  cask  IB  crrxD  and  iollowxd  in  Meyer  y.  Chicago  etc  B,  B. 

Co.,  24  Wis.  666,  where  it  was  decided  where  a  station  agent  entered  goods, 

plainly  marked,  in  a  wrong  name^  whereby  the  consignees  were  informed 

when  they  caUed  for  the  goods  that  there  was  nothing  for  them,  and  the 

goods  were  afterwards  destroyed  by  fire,  that  the  carrier  was  liable  for  the 

loss. 
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PoED  V.  State. 
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Wmnas  u  not  Bottitd  to  Givb  TnTDcoNT  which  may  tend  to  show  him- 
■elf  guilty  of  crime,  nor  to  disclose  a  single  link  in  tiie  chain  of  evidence 
which  would  convict  him. 

WiTMBSS    rOB    DkFENBS,  in  PrOSSOUTION  VOB  BaSTARDT,   CANNOT  BB  COM- 

PKLLKD  TO  TBsmT  whether  he  has  ever  had  sexual  intercourse  with  the 
prosecutriz,  if  he  objects  that  the  answer  might  tend  to  criminate  him; 
nor  can  he  be  compelled  to  answer  other  questions  tending  to  show  that 
his  claim  of  privilege  was  not  well  founded. 
Whbrb  W1TNB88  HAS  Refused  to  Answer  Question  upon  Ground  that 
his  answer  would  tend  to  criminate  himself,  defendant  may  show,  by 
other  and  independent  evidence,  that  his  answer  would  not  or  could  110k 
have  that  effect;  and  the  witness  will  then  be  compelled  to  testify. 

The  opinion  states  the  case. 

D,  SiudabakeTj  B.  F.  Oregoryj  and  J.  Harper^  for  the  appel- 
lant. 

/•  R.  Bobo,  for  the  appellee. 

By  Court,  Frazer,  J.  This  was  a  prosecution  for  bastardy. 
The  prosecutrix  denied,  under  oath,  sexual  connection  with 
any  man  other  than  the  defendant,  and  especially  with  one 
Isaac  Nelson,  at  a  time  when  the  child  might  have  been  be- 
gotten. The  defendant  then  produced  Nelson  and  interro- 
gated him  as  to  the  matter.  He  declined  to  answer  unless 
compelled.  The  court  instructed  the  witness  that  there  were 
criminal  offenses,  to  establish  which  against  him  his  having 
carnal  knowledge  of  the  prosecutrix  might  constitute  part  of 
the  evidence,  and  that  he  was  not  compelled  to  answer  the 
question  if  his  answer  would  be  such  as  would  tend  to  crimi- 
nate himself,  but  that  in  such  case  he  could  answer  or  not,  as 
he  pleased.  The  witness  thereupon  declined  to  answer,  upon 
the  ground  that  the  answer  would  tend  to  criminate  himself. 
The  court  sustained  him  in  this  refusal,  and  the  defendant 
excepted.  The  defendant  then  proposed  to  ask  the  witness  if 
he  had  ever  been  married,  or  had  dwelt  in  the  same  house 
with  the  prosecutrix,  and  proposed  to  prove  by  him  that  the 
witness  was  not  in  such  a  situation  that  his  answer  to  the  first 
question  could  possibly  expose  him  to  conviction  on  any  crimi- 
nal charge.  The  court,  however,  refused  the  proof,  and  re- 
fused to  permit  the  defendant  to  offer  any  such  evidence,  and 
the  defendant  excepted. 

It  is  a  familiar  rule  that  a  witness  is  not  bound  to  give  tes- 
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timony  which  may  tend  to  show  himself  guilty  of  crime.  He 
is  not  bound  to  disclose  a  single  link  in  the  chain  of  evidence 
which  would  convict  him.  In  Hill  v.  State,  4  Ind.  112,  it  was 
held  that  a  witness  in  a  bastardy  case  was  bound  to  answer 
as  to  the  fact  of  having  sexual  connection  with  the  prosecu- 
trix. But  it  is  obvious  from  the  opinion  in  that  case  that  it 
escaped  the  notice  of  the  court  that  there  are  crimes  under 
the  laws  of  this  state  to  make  out  which  sexual  connection  is 
an  important  fact.  We  mention  rape,  2  G.  &  H.  440,  seduc- 
tion, 2  Id.  441,  and  open  adultery,  2  Id.  464. 

But  suppose  the  defendant  had  been  permitted  to  show  by 
the  prosecutrix  that  she  had  never  been  the  victim  of  a  rape, 
and  that  she  had  never  dwelt  in  the  same  house  with  Nelson, 
and  that  he  had  never  promised  her  marriage.  Then  there 
could  have  been  no  pretense  that  the  principal  fact  sought  to 
be  proved  by  Nelson  would  tend  to  criminate  him.  But  we 
understand  from  the  bill  of  exceptions  that  the  court  below 
did  not  stop  with  the  ruling  that  Nelson  could  not  be  inter- 
rogated as  to  these  matters.  That  point  was  correctly  decided. 
But  the  court  went  further,  and  "  refused  to  let  the  defendant 
offer  any  evidence  in  that  direction."  That  refusal  presents 
the  only  question  before  us  which  is  not  perfectly  plain.  It 
seems  to  be  a  new  question.  It  has  been  held  that  if  the  wit- 
ness is  protected  from  conviction  by  the  statute  of  limitations, 
he  is  bound  to  answer:  People  v.  Mather,  4  Wend.  255  [21 
Am.  Dec.  122];  Roberts  v.  Allatt,  1  Moody  &  M.  192;  1  Qreenl. 
Ev.,  sec.  451.  It  has,  on  the  other  hand,  been  held  that  the 
witness  is  not  bound  to  disclose  the  circumstances  which  in- 
duce his  belief  that  the  answer  to  the  principal  question  will 
implicate  him  criminally,  for  the  very  good  reason  that  to  do 
so  would  be  to  render  his  privilege  worthless.  But  can  the 
party  calling  him  show  by  other  testimony  that  such  are  the 
circumstances  that  the  answer  will  not  criminate  the  witness? 
That  is  the  question  now  in  hand.  If  he  cannot,  it  is  very 
apparent  that  justice  may  often  suffer,  and  a  party  be  at  the 
mercy  of  his  witnesses,  who  may  claim  their  privilege  without 
reason,  either  corruptly  or  ignorantly,  thus  depriving  him  of 
his  evidence.  Are  the  courts  to  suffer  this,  when  the  party 
calling  the  witness  is  able  and  ready  to  show  that  the  circum- 
stances are  such  that  it  is  impossible  that  the  answer  of  the 
witness  can  criminally  implicate  him?  If  such  circumstances 
had  been  in  evidence,  the  court  would  have  seen  that  the 
ground  upon  which  the  witness  claimed  his  privilege  was  a 
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mere  preteoBe  to  avoid  testifying,  and  must  in  that  case  havo 
compelled  him  to  answer:  2  Pbill.  Ev.  933.  Why  should 
such  facts  not  be  shown  after  the  witness  claims  the  right  to 
be  silent?  There  is  no  reason  occurring  to  us,  save  that  of 
convenience;  that  it  would  tend  to  protract  the  trial  and  mul- 
tiply costs  by  entering  upon  the  investigation  of  a  collateral 
matter.  But  it  is  rare,  if  ever,  that  such  an  objection  can  be 
allowed  to  stand  in  the  way,  when  it  would  prevent  the  proof 
of  such  facts  as  constitute  legitimate  and  important  evidence 
upon  the  issue  to  be  tried.  Such  an  objection,  in  such  a  case, 
would  be  au  impediment  to  the  correct  administration  of 
justice,  and  ought  to  weigh  but  littie.  Where  the  testimony 
sought  can  be  obtained  without  invading  the  privilege  of  the 
witness  to  be  silent,  it  is  the  right  of  the  suitor  that  an  an- 
swer shall  be  enforced.  But  of  course  care  should  be  taken 
that  this  right  of  the  witness  be  not  denied.  Where  he  stands 
upon  it,  it  should  appear  clearly  that  the  right  does  not  exist 
in  the  given  case,  before  he  is  required  to  testify.  He,  as  well 
as  the  party' calling  him,  must  be  protected. 

The  sufficiency  of  the  evidence  to  support  the  verdict  is 
seriously  and  earnestly  questioned.  On  paper,  the  evidence 
seems  to  us  somewhat  weak.  But  the  jury  chose  to  believe 
the  prosecutrix,  and  to  disbelieve  everybody  who  contradicted 
her.  This  they  had  no  right  to  do  arbitrarily  and  without 
reason;  but  we  cannot  say  that  they  did. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  A  new  trial 


Wmrias  is  ifor  Bound  to  XisrirT  to  Facib  WmoH  wnx  saw  Tm- 
DSNOT  TO  Crdcinats  HmsBLT:  ChamberUun  v.  WU&ont  36  Am.  Dec  856| 
CwwmwmaUh  ▼.  Shaw^  60  Id.  S13;  8iaie  r.  Fotler,  56  Id.  191;  Foeitr  t. 
Pwree,  69  Id.  152;  OmmaomveeM  y.  Priee,  71  Id.  S68^  and  notes. 
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MmOBANDUM    AXTAOHXD   TO   Bn.L    OF   EXCXFTTONS,    SlOHVD    BT   AdVKBSB 

Party,  admitting  that  the  bill  is  oorrect»  and  agreeing  that  it  may  be 
signed  by  the  judge  as  of  the  date  of  its  filing,  is  not  a  waiver  of  the  ob- 
jection that  it  was  not  presented  to  the  judge  within  the  time  limited  by 
the  court.  The  presumption  is,  that  it  was  so  signed;  but  where  that 
date  is  after  the  time  limited,  the  bill  is  not  properly  in  the  record. 
LnrxBs  of  Guardianship  arr,  bt  Common  Law,  Local  to  the  juriedio- 
tion  in  which  they  are  granted;  and  a  foreign  guardian  cannot,  by  rirtna 
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of  his  letters  granted  by  ihe  proper  court  in  another  state,  where  he  and 
his  ward  are  domicilad,  daim  as  a  legal  right  to  reoorer  monej  belong- 
ing to  the  ward  in  the  hands  of  a  guardian  of  the  estate  of  snch  ward 
resident  in  the  state  of  Indiana.  Bat  the  court  of  common  pleas  in  the 
latter  state,  possessing  general  chancery  jurisdiction  in  such  cases,  and 
having  jurisdiction  over  the  resident  guardian,  and  the  funds  in  Ins 
hands  belonging  to  the  ward,  has  power  to  order  that  such  fnnds  be 
transmitted  or  paid  over  to  the  guardian  in  such  other  state  where  the 
ward  is  domiciled. 

Pbovision  Authobizinq  Cottrt  HAViNa  Jurisdiction  to  Obdkb  Dslive&t 
OT  Pbopzrtt  to  Kon-rssibknt  GiTABDiAMs  of  nou-resident  wards  as  to 
the  court  may  seem  just  and  right,  contained  in  the  Indiana  act  of 
1843,  was  but  declaratory  of  the  law  before  its  enactment,  eonrte  of 
equity  having  possessed  the  same  power  under  the  common  law.  The 
question  whether  or  not  such  an  order  should  be  made  is  addressed  to 
the  sound  discretion  of  the  court,  to  be  determined  upon  principles  of 
comity,  equity,  and  justice;  and  where  it  appears  for  the  best  interest 
of  the  ward,  and  that  no  principle  of  public  policy  will  be  violated,  or 
the  rights  of  any  of  our  citizens  be  injured  or  impaired,  the  ooort  should 
make  the  order. 

FiTHSB  £3  Natural  Guabdian,  and  unless  morally  or  otherwise  incapaci- 
tated, has  the_  right  to  the  onstody,  care,  and  edocation  of  his  infant 
ehild. 

Appeal.    The  opmion  states  tne  case. 

Z.  Baird  and  J.  D.  Oongavy  for  the  appellant 
J*.  M,  Larue  and  J.  M.  Dresser^  for  the  appellee. 

By  Court,  Elliott,  J.  Henry  H.  Dresser,  as  guardian  of 
his  infant  son,  Earl  H.  Dresser,  appointed  by  the  probate 
court  of  the  county  of  Hillsdale,  in  the  state  of  Michigan, 
filed  a  petition  in  the  court  of  common  pleas  of  Tippecanoe 
County,  in  this  state,  alleging  that  Henry  Earl  had  been  ap- 
pointed guardian  of  the  estate  of  said  ward  by  the  last-named 
court,  and  as  such,  had  received  from  the  estate  of  the  grand- 
father of  said  ward  five  thousand  dollars  in  money  belonging 
to  the  latter,  and  praying  that  said  Earl  might  be  compelled 
to  account  for  the  money  in  his  hands,  and  required  to  pay 
the  same  over  to  the  petitioner,  as  the  guardian  of  the  person 
and  estate  of  said  ward  in  the  state  of  Michigan,  where  he 
and  the  ward  both  reside. 

A  demurrer  was  filed  to  the  petition,  for  the  want  of  suffi- 
cient facts,  which  the  court  overruled,  and  on  the  final  hearing 
found  that  there  remained  in  the  hands  of  said  Earl,  as  such 
guardian,  belonging  to  said  ward,  after  paying  the  costs  and 
ezpeoses  of  his  guardianship  aud  the  costs  of  this  suit,  the 
sum  of  $2,419.75,  "and  that  it  would  be  to  the  interest  of  said 
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ward  to  transfer  said  fdnd  to  the  control  and  custody  of  his 
guardian  in  the  state  of  Michigan."  An  order  was  thereupon 
rendered,  directing  Earl  to  pay  into  court  the  balance  so  found 
remaining  in  his  hands,  and  that  the  clerk  thereupon  pay  the 
same  over  to  '^  said  Henry  H.  Dresser,  the  guardian  of  said 
minor  in  the  state  of  Michigan."  From  this  order  Earl  ap- 
peals to  this  court. 

Errors  are  assigned  upon  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  petition,  and  also  in  overruling  a 
motion  for  a  new  trial.  The  questions  discussed,  arising  upon 
the  motion  for  a  new  trial,  were  attempted  to  be  saved  by  a 
bill  of  exceptions,  which,  however,  was  not  filed  within  the 
time  limited  by  the  court,  and  therefore  is  not  properly  in  the 
record.  At  the  close  of  the  proceedings,  on  the  16th  of  July, 
1867,  the  court  by  special  leave  gave  the  appellant  twenty 
days  in  which  to  prepare  and  present  his  bill  of  exceptions. 
The  bill  was  filed  on  the  15th  of  August,  1867.  At  its  close  is 
the  following  memorandum:— 

"  The  foregoing  bill  of  exceptions  we  have  examined  and 
find  correct,  and  may  be  signed  by  the  judge  as  of  date  of 
filing. 

[Signed]  '*J.  M.  Dresser, 

*'J.  M.  Larue, 

"Att'ys  for  PPflP." 

It  is  not  claimed  by  the  appellant  that  the  bill  of  excep- 
tions was  presented  to  the  judge  within  the  twenty  days  lim> 
ited  by  the  court,  but  it  is  contended  that  the  memorandum 
copied  above  is  a  waiver  of  the  time,  and  therefore,  that  it  is 
properly  in  the  record.  We  do  not  so  construe  the  memoran- 
dum. If  it  was  intended  to  waive  the  question  as  to  the  time 
of  filing,  and  agree  that  the  bill  should  be  considered  as  a 
part  of  the  record,  that  intention  might  have  been  clearly  ex- 
pressed in  a  few  words;  but  the  memorandum  seems  to  have 
been  carefully  worded  to  avoid  such  a  conclusion.  It  ac- 
knowledges that  the  bill  is  correct,  and  agrees  that  it  '^  may 
be  signed  by  the  judge  as  of  the  date  of  filing."  The  pre- 
sumption is,  that  it  was  so  signed,  but  the  date  is  after  the 
time  limited  by  the  court,  and  we  do  not  think  the  language 
of  the  agreement  can  be  fairly  construed  into  a  waiver  of  the 
question  of  time. 

The  only  question  then,  presented  by  the  record,  is  that 
arising  upon  the  demurrer  to  the  petition.  It  is  objected  to 
the  petition  that  it  treats  the  right  of  the  appellee  to  recover 
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the  fund  as  one  atricti  juris^  and  inherent  in  him  aa  foreign 
guardian,  where  the  ward  is  domiciled,  independent  of  the 
interest  of  the  ward.  Without  deciding  that  the  objection,  if 
true,  would  necessarily  render  the  petition  bad  on  demurrer, 
it  is  sufficient  to  say  that  we  do  not  regard  it  as  asserting  such 
an  absolute  right.  It  is  not  a  complaint  in  the  usual  form 
against  Earl  as  a  defendant,  nor  does  it  demand  judgment 
against  him  as  in  an  ordinary  adversary  suit  on  a  money 
demand.  It  is  in  form  a  petition  addressed  to  the  court, 
representing  that  the  petitioner  is  the  father  and  duly  ap- 
pointed guardian  of  the  ward,  who  is  an  infant  under  the 
age  of  fourteen  years,  being  one  of  the  heirs  at  law  of  Mary 
A.  Dresser,  deceased,  who  was  a  wife  of  the  petitioner,  and 
one  of  the  legatees  of  the  will  of  James  Earl,  deceased,  late 
of  Tippecanoe  County,  Indiana;  that  the  ward  resides  with 
his  said  father,  in  the  county  of  Hillsdale,  in  the  state  of 
Michigan;  that  on  the  24th  of  January,  1867,  the  petitioner 
was  duly  appointed  guardian  of  the  person  and  estate  of  the 
ward  by  the  probate  court  of  said  county  of  Hillsdale,  in 
Michigan;  that  he  executed  a  bond  in  the  sum  of  nine  thou- 
sand five  hundred  dollars,  with  sureties  to  the  acceptance  and 
approval  of  that  court,  and  took  upon  himself  the  duties  and 
responsibilities  of  said  guardianship.  A  copy  of  his  letters 
and  bond  are  made  a  part  of  the  petition.  The  condition  of 
the  bond  contains  this  clause:  "  This  bond  is  given  to  secure 
property  due  said  minor  in  Tippecanoe  County,  Indiana." 
Ih't  petition  further  represents  that  the  ward  was  not  the 
owner  of  any  other  personal  estate  than  his  interest  in  the 
legacy  due  his  deceased  mother  by  the  will  of  James  Earl, 
deceased;  that  Henry  Earl  had  been  appointed  guardian  of 
the  estate  of  said  ward  by  the  court  of  common  pleas  of  Tip- 
pecanoe County,  Indiana,  and  as  such  had  received  a  large 
sum,  to  wit,  five  thousand  dollars,  belonging  to  said  ward  on 
account  of  the  legacy  from  James  Earl  to  his  mother.  It  al- 
leges a  demand  of  Earl,  and  a  refusal  by  him  to  account,  and 
prays  that  he  may  be  required  to  render  an  account  of  the 
funds  in  his  hands  belonging  to  the  ward,  '^  and  thsit  he  be 
ordered  to  pay  the  same  over  to  the  petitioner  as  such  guar- 
dian." 

If  the  court  of  common  pleas  had  jurisdiction,  and  possessed 
the  power  to  make  the  order  requiring  the  money  to  be  paid 
over  to  the  guardian  appointed  in  the  state  of  Michigan,  where 
the  ward  is  domiciled,  then  the  demurrer  was  correctly  over- 
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ruled,  and  the  order  of  the  court  is  valid.  That,  by  the  com- 
mon law,  letters  of  guardianship  are  local  to  the  jurisdiction 
in  which  they  are  granted,  must  be  conceded.  Speaking  on 
this  subject.  Justice  Story,  in  his  Conflict  of  Laws,  says:  '*  There 
is  no  question  whatsoever  that,  according  to  the  doctrine  of 
common  law,  the  rights  of  foreign  guardians  are  not  admitted 
over  immovable  property  situate  in  other  countries.  Those 
rights  are  deemed  to  be  strictly  territorial;  and  are  not  recog- 
nized  as  having  any  influence  upon  such  property  in  other 
countries  whose  systems  of  jurisprudence  embrace  difierent 
regulations,  and  require  diflerent  duties  and  arrangements. 
....  The  same  rule  is  applied  by  the  common  law  to  mov- 
able property,  and  has  been  fully  recognized  both  in  England 
and  America.  No  foreign  guardian  can,  virtute  officiij  exercise 
any  rights,  or  powers,  or  functions  over  movable  property 
situate  in  a  foreign  state.  Few  decisions  upon  the  point  are 
to  be  found  in  the  English  or  American  authorities,  probably 
because  the  principle  has  always  been4aken  to  be  unquestion- 
able, founded  upon  the  close  analogy  of  the  case  of  foreign 
executors  and  administrators." 

It  follows  that  Dresser  cannot,  by  virtue  of  his  letters  of 
guardianship,  granted  by  the  proper  court  in  the  state  of 
Michigan,  where  both  he  and  the  ward  are  domiciled,  claim  to 
recover  the  money  in  the  hands  of  the  resident  guardian  here, 
as  a  legal  right,  because  the  letters  granted  in  Michigan  con- 
fer no  such  extraterritorial  power. 

But  the  question  is.  Had  the  court  of  common  pleas,  possess- 
ing as  it  does  general  chancery  jurisdiction  in  such  cases,  and 
having  jurisdiction  over  the  resident  guardian  and  the  funds 
in  his  hands  belonging  to  the  ward,  the  power  to  order  the 
funds  transmitted  or  paid  over  to  the  guardian  in  Michigan, 
where  the  ward  is  domiciled? 

The  revised  statutes  of  1843  contained  a  provision  authoriz- 
ing the  court  having  jurisdiction  to  make  such  order  respect- 
ing the  delivery  and  payment  of  property  and  moneys  to  the 
non-resident  guardians  of  non-resident  wards  as  to  the  court 
may  seem  just  and  right:  Code  of  1843,  p.  612,  sec.  107.  No 
such  provision,  however,  is  found  in  the  revision  of  1852,  or  in 
any  subsequent  act;  but  it  is  claimed  by  the  appellee's  counsel 
that  the  provision  in  the  code  of  1843  is  continued  in  force  by 
section  802  of  the  code  of  1852.  We  need  not  determine  that 
question,  as  we  are  clear  in  the  opinion  that  the  same  power 
is  possessed  by  courts  of  equity  under  the  common  law,  and 
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the  statute  of  1843,  in  that  respect,  was  but  declaratory  of 
what  the  law  was  before  its  enactment. 

The  rule  on  the  subject  must  necessarily  be  the  same  as  that 
relating  to  executors  and  administrators  of  foreign  countries, 
as  it  is,  in  both  cases,  a  question  of  comity.  In  Harvey  v. 
RichardSj  1  Mason,  380,  where  the  law  on  the  subject  is  elabo- 
rately discussed,  Justice  Story  says:  "A  court  of  equity  has 
jurisdiction  to  decree  an  account  and  distribution,  according 
to  the  lex  domicilii  of  the  estate  of  a  deceased  person  domiciled 
abroad,  which  has  been  collected  under  an  administration 
granted  here.  But  whether  it  will  proceed  to  decree  such  ac- 
count and  distribution,  or  direct  such  assets  to  be  remitted,  ta 
be  distributed  by  a  foreign  tribunal,  depends  upon  the  circum- 
stances of  the  case":  See  also  note  to  section  504  a,  of  Story's 
Conflict  of  Laws,  ed.  by  Redfield. 

The  question  here  is. one  involving  the  doctrine  of  national 
comity,  growing, out  of  the  conflict  of  independent  jurisdic- 
tions. It  is  a  question  addressed  to  the  sound  judicial  discre- 
tion of  the  court,  to  be  determined  upon  principles  of  comity, 
equity,  and  justice.  If  it  appeared,  from  the  facts  of  the  case, 
that  any  principle  of  public  policy  would  be  violated,  or  that 
the  legal  rights  of-any  of  our  own  citizens  would  be  injured  or 
impaired  by  the  transmission  of  the  fund  to  the  foreign  guar- 
dian, it  would  undoubtedly  be  right  to  retain  it  here.  But  it 
does  not  appear  that  any  such  consequences  would  result  from 
its  transmission.  Dresser,  the  foreign  guardian,  is  the  father 
of  the  ward.  The  domicile  of  the  father  is  the  legal  domicile 
of  the  ward,  his  infant  child;  and  they  are  both  domiciled  in 
the  state  of  Michigan. 

The  father  is  the  natural  guardian,  and,  independent  of  his 
letters  of  guardianship,  —  if  not  morally  or  otherwise  inca- 
pacitated,—  has  the  right  to  the  custody,  care,  and  education 
of  his  infant  child,  and  would  be  quite  as  likely  to  consult 
ite  intereste  in  the  disposition  or  investment  of  the  fund  as 
a  stranger,  or  one  more  remotely  related.  Dresser  was  ap- 
pointed guardian  of  the  person  and  estate  of  the  ward  by  the 
proper  probate  court  of  the  county  of  his  domicile,  in  Michi- 
gan, and  gave  bond,  as  appears,  with  special  reference  to  this 
fund.  The  bond  was  approved  by  the  court  where  it  was 
given,  its  penalty  is  ample,  and  we  must  presume  that  the- 
court  here,  in  granting  the  order,  was  satisfied  of  the  suffi- 
ciency of  the  sureties. 

Under  such  circumstances,  it  seems  evident  that  the  best 
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interests  of  the  ward,  as  well  as  the  principles  of  jnstice  and 
fair  comity,  demand  that  the  fond  should  be  paid  over  to  the 
foreign  guardian.  The  power  of  the  courts  of  this  state  to 
make  such  orders  is  clearly  recognized  in  Warren  v.  Hofer^  13 
Ind.  167. 

We  think  the  court  did  not  err,  either  in  overruling  the  de- 
murrer  to  the  petition  or  in  granting  the  order.  The  judg- 
ment must,  therefore,  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 


GUABDIAMS    Of  NON-BBSmSNT  MDVOBS,   AND  PBOOUDnrOS   TO   TBANSMir 

Pbopbbtt  to  Foreion  Guardians.  —  The  authority  and  the  rights  and  pow- 
ers of  a  guardian  are  strictly  local,  being  circnmscribed  by  the  jurisdiction  of 
the  govemment  that  confers  upon  him  his  office.  His  letters  of  guardianship 
have  no  extraterritorial  e£fect,  and  cannot  operate  to  give  him  power  to  con- 
trol the  property  of  his  ward  in  another  state  or  country:  OrimmeU  v.  TTA/i* 
erington,  16  Ark.  377;  S.  C,  63  Am.  Dec.  66;  Krc^  v.  Wiekey,  4  Gill  &  J.  332; 
8.  C.»  23  Am.  Deo.  569;  Woodivorth  v.  Spring,  4  Allen,  321;  Oriat  v.  Fort- 
hand,  36  Miss.  69;  Leonard  v.  Putnam,  61  N.  H.  247;  S.  C,  12  Am.  Rep.  106; 
MormU  v.  Dickey,  1  Johns.  Ch.  153;  Williama  ▼.  Storrs,  6  Id.  353;  S.  O.,  10 
Am.  Dec.  340;  Matter  of  Neatly,  26  How.  Pr.  40;  Trimble  v.  Dzieduzyiki^  67 
Id.  208;  Estate  qfBioUey,  1  Tuck.  422;  Ex  parte  Daweon,  3  Bradf.  130;  Mc- 
Loekey  v.  Reid,  4  Id.  334;  Matter  qf  Horford,  2  Redf.  168;  Welter  v.  Suggett, 
3  Id.  249;  Weet  v.  Qunther,  3  Dem.  386;  Eetate  qf  Bice,  A3  Phila.  385;  EataU 
qfOoldemith,  13  Id.  389;  Story  on  Conflict  of  Laws,  sees.  499,  504  a;  Wharton 
cm  Conflict  of  Laws,  sees.  459-466;  Hoyt  y.  Sprague,  103  U.  S.  613;  John- 
stone V.  Beattie,  10  Clark  &  F.  42.  One  of  the  rules  of  comity  recognized  by 
some  of  the  states  of  continental  Europe  is  to  acknowledge  the  authority  and 
power  of  a  foreign  guardian  over  the  person  and  movable  property  of  his  ward. 
But  this  rule  does  not  prevail  in  England  or  in  the  United  States.  Story 
says:  "No  foreign  guardian  can,  virtute  officii,  exercise  any  rights  or  powers 
or  functions  over  the  movable  property  of  his  ward,  which  is  situated  in  a 
different  state  or  country  from  that  in  which  he  has  obtained  his  letters  of 
guardianship  ":  Story  on  Conflict  of  Laws,  sec  504  a.  It  is  universally  held 
that  a  foreign  guardian  has  no  power  over  the  real  property  of  his  ward  sitn- 
ated  in  a  state  different  from  that  in  which  he  has  been  appointed.  In  the 
case  of  Toumaend  v.  Kendall,  4  Minn.  412,  S.  C,  77  Am.  Dec.  534,  it  was, 
however,  decided  that  the  foreign  appointment  of  a  guardian  will  be  recog- 
nized in  Minnesota  as  creating  that  relation  between  the  parties  in  that  state, 
subject,  however,  to  the  state  laws  as  to  any  exercise  of  power  by  virtue  of 
such  relation,  either  as  to  the  person  or  property  of  the  ward.  But  the  great 
weight  of  authority  holds  that  a  foreign  guardian  has  no  standing  in  court 
by  virtue  of  his  foreign  appointment.  It  is  by  comity  only  that  anything  is 
conceded  to  the  guardian  of  the  domicilii  although  it  is  usual,  by  comity, 
to  appoint,  if  due  application  is  made  for  that  purpose,  the  same  person 
guardian  who  was  appointed  by  the  domiciliary  court:  Hoyt  v.  Sprague^  108 
U.  S.  613;  Weller  v.  Suggett,  3  Redf.  249;  Woodworth  v.  Spring,  4  Allen,  321. 
The  extent  to  which  a  foreign  guardian  may  be  recognized,  and  the  con- 
ditions upon  which  such  recognition  depends,  are  regulated  by  statute  in 
all  or  nearly  all  the  states  of  the  Union.    By  the  statute  of  Georgia  a  non* 
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idaat  gaaidiaa  may  lae  in  the  oonrts  of  that  state:  8im»  ▼.  Benwldt,  25 
Oa.  58.  Bnt  he  cannot  so  me  after  both  he  and  his  ward  have  become  resi* 
dents  of  (Georgia:  Zufide^v.  Tkomcu,  26  Id.  537.  A  foreign  goardian  may  sne 
in  the  coorts  of  Mississippi  upon  his  filing  in  the  ooort  of  probate  of  the  proper 
eonnty  a  certified  copy  of  his  letters  and  of  his  official  bond,  and  upon  enter- 
ing into  a  bond  in  Mississippi  to  accoont  to  the  court  from  which  he  received 
his  appointment  for  all  moneys  he  may  receive  in  Mississippi:  Orisi  v.  Fore^ 
kamd,  35  Miss.  69.  A  guardian  who  resides  in  another  state  with  his  ward,  and 
has  been  regularly  appointed  in  that  state,  may  file  his  bill  in  Tennessee  for 
the  sale  of  real  estate  of  his  ward  in  that  state.  But  he  can  only  receive  the 
funds  arising  from  the  sale  upon  the  execution  by  him  in  the  court  having  con- 
trol of  him  and  his  ward,  a  bond  under  the  direction  of  that  court  for  the 
proper  management  and  application  of  such  funds:  MeCieUand  v.  McClelland, 
7  Bazt.  210;  Hickman  v.  Dudley,  2  Lea,  375.  A  foreign  guardian  has  no  standing 
in  the  courts  of  Pennsylvania,  imless  it  is  made  to  appear  by  certificate  that  he 
lias  given  security  in  the  state  of  his  appointment  in  double  the  value  of  the 
property,  and  that  the  law  of  that  state  extends  the  same  privileges  to  citizens 
of  Pennsylvania:  Estate  qf  Bice,  13  Phila.  385;  EataU  qf  OoldemUh,  13  Id. 
389.  In  Minnesota,  a  foreign  guardian,  upon  filing  in  the  court  of  probate 
of  the  county  in  which  his  ward's  real  estate  is  situated  an  authenticated 
oopy  of  the  foreign  appointment^  is  at  once  admitted  to  the  same  rights  and 
powers  over  the  real  estate  of  his  ward  situated  within  the  county  that  are 
possessed  by  a  guardian  appointed  in  Minnesota:  Townsend  v.  Kendall,  4 
Minn.  412;  S.  C,  77  Am.  Dec  534.  In  New  York,  a  foreign  guardian,  in 
order  to  be  folly  recognized  as  the  legal  representative  of  his  ward,  and  to 
obtain  control  of  his  property,  must  be  appointed  guardian  in  that  state  in 
the  manner  provided  by  section  2838  of  the  code  of  civil  procedure,  which 
is  as  follows:  "Where  an  infant,  who  resides  without  the  state  and  within 
the  United  States,  is  entitled  to  property  within  the  state,  or  to  maintain  an 
action  in  any  court  thereof,  a  general  guardian  of  his  property,  who  has  been 
appointed  by  a  court  of  competent  jurisdiction,  within  the  state  or  territory 
where  the  waid  resides,  and  has  there  given  security  in  at  least  twice  the 
value  of  the  personal  property  and  of  the  rents  and  profits  of  the  real  property 
of  the  ward,  may  present  to  the  surrogate's  court  having  jurisdiction  a 
written  petition  duly  verified,  setting  forth  the  facts  and  praying  for  ancillary 
letters  of  guardianship  accordingly.  The  petition  must  be  accompanied  wiUi 
oxemplified  copies  of  the  records  and  other  papers  showing  that  he  has  been 
so  appointed,  and  has  given  the  security  required  in  this  section,  which  must 
be  authenticated  in  the  mode  prescribed  in  article  7  of  title  3  of  this  chapter, 
for  the  authentication  of  records  and  papers  upon  an  application  for  ancillary 
letters  testamentary  or  ancillary  letters  of  administration  ":  West  v.  OurUher, 
3  Dem.  386;  Estate  qf  Biottey,  1  Tuck.  422;  Matter  of  Eotford,  2  B«df.  168; 
WeUer  v.  SuggeU,  3  Id.  249. 

In  Illinois,  a  foreign  curator  may  cite  a  resident  guardian  to  account  with- 
out having  first  obtained  leave  of  the  court:  McCUaty  v.  Menhe,  109  BL  294. 
Bat  in  Maryland,  a  foreign  guardian  cannot^  as  such,  sue  in  the  courts  of  that 
state:  Krqft  v.  Wkbey,  4  Gill  &  J.  332;  S.  C,  23  Am.  Dec.  569.  The  same 
rale  is  recognized  in  New  Hampshire:  Leonard  v.  Putnam,  51  N.  H.  247; 
8.  C,  12  Am.  Rep.  106.  An  action  cannot  be  maintained  in  the  courts  of 
Vermont  upon  a  bond  executed  to  a  judge  of  probate  in  New  Hampshire  to 
secure  the  proper  discharge  of  the  duties  of  guardian,  the  duties  imposed  by 
the  guardian's  appointment,  the  obligation  created  by  the  bond,  and  the  rights 
•ad  remedies  under  it,  being  all  prescribed  by  the  statute  of  New  Hampshire: 
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Judge  </  I^robateT.  HSbbard^  44  Vt  607;  S.  C,  8  Am.  Rep.  396.  Wliore  a 
ward  in  Kentucky  left  the  state  without  the  oooBent  of  his  guardian,  and 
went  to  Texas,  where  he  chose  another  guardian,  it  was  held  by  the  Ken- 
tucky court  that  the  guardian  appointed  in  Texas  could  not  sue  the  guardian 
in  Kentucky  for  tho  rents  of  the  ward's  lands  in  Kentucky.  The  ward,  being 
a  minor,  could  not  change  his  residence  without  his  guardian's  consent*  and 
the  court  in  Texas  had  no  jurisdiction  to  appoint  a  guardian  for  him:  Munday 
V.  Baldwin^  79  Ky.  121.  In  Sueceaakm  qf  8Upkeiu^  19  La.  Ann.  499,  where 
minors  removed  to  another  state  after  the  death  of  their  tutor  in  Louisiana, 
and  guardians  were  appointed  for  them  in  the  state  to  which  they  had  re- 
moved, it  was  held  that  such  appointment  would  not  be  recognized  by  the 
probate  courts  of  Louisiana  having  jurisdiction  of  their  property.  But  it  was 
held  that  such  guardians  must  qualify  as  tutors  to  the  minors  according  to 
the  laws  of  Louisiana  before  they  could  sue  for  or  obtain  poeseasion  of  the 
property  of  the  minors.  Where  a  non-resident  minor  has  estate  in  a  state,  a 
guardian  may  be  appointed  for  its  administration  and  investment  in  that 
state:  MaxweU  v.  Campbell,  45  Ind.  SCO;  Kn^fi  v.  Wicke^,  4  Gill  &  J.  332; 
S.  C,  23  Am.  Dec.  569;  Woodioorth  v.  Spring,  4  Allen,  321;  DavU  v.  Hud- 
fon,  29  Minn.  27;  FarringUm  v.  Wilwn,  29  Wis.  383;  Hoyt  v.  Sprague,  103 
U.  S.  G13.  If  a  general  guardian  be  appointed  in  such  a  case,  his  appoint- 
ment will  be  good  to  the  extent  of  the  minor's  estate  within  the  jurisdiction 
in  which  it  is  made:  Davis  v.  ffudwn,  29  Minn.  27.  In  Georgia,  it  is  held 
that  a  court  has  no  jurisdiction  to  appoint  a  guardian  of  the  person  of  a  non- 
resident minor:  Orier  v.  McLendon,  7  Ga.  362;  Boj^  v.  Glass,  34  Id.  353. 
But  the  California  statute  provides  that  if  the  ward  shall  come  to  reside  in 
the  state,  the  guardian  appointed  while  he  was  a  non-resident  shall  become 
guardian  as  to  his  person  also:  CaL  Code  Civ.  Proc,  sec.  1794.  Where  an 
infant  residing  in  another  state  has  property  in  Maryland,  and  has  guardians 
appointed  in  both  jurisdictions,  the  foreign  guardian  has  the  custody  of  the 
person,  and  the  domestic  guardian  has  control  of  his  property,  and  neither 
can  interfere  with  the  other:  Krc^  v.  Wkkey,  4  Gill  k  J.  332;  S.  C,  23  Am. 
Dec.  569.  The  fact  that  a  guardian  has  been  appointed  for  a  minor  in  Massa- 
chusetts will  not  prevent  the  courts  of  that  state  from  awarding  the  custody 
of  the  minor  to  a  foreign  guardian  residing  in  another  state:  WoodwortkY. 
Spring,  4  Allen,  321. 

Procesdikgs  to  TRANsmr  Propebtt  to  Fobbioh  Gvabdian. — Even 
without  any  express  statutory  provision  on  the  subject,  it  has  been  held 
that  a  court  of  chancery  has  power  to  make  an  order  or  decree  requiring  the 
guardian  of  a  non-resident  ward  to  pay  over  to  the  foreign  guardian  the 
assets  of  the  ward's  estate,  when  in  its  judgment  and  in  the  exercise  of  a 
sound  discretion  it  deems  such  action  for  the  best  interest  of  the  wazd: 
Marts  V.  Braton,  56  Ind.  386,  citing  the  principal  case;  Leonard  v.  PtUnam, 
51  N.  H.  247;  S.  C,  12  Am.  Rep.  106.  In  doing  this,  however,  it  is  the 
duty  of  the  court  to  exact  a  bond  for  the  safety  of  the  fund,  unless  it  is  satis- 
fied that  the  general  guardian  in  the  foreign  state  and  his  sureties  would  be 
responsible  therefor  in  such  other  state:  AndrewsU  Heirs,  3  Humph.  692.  In 
South  Carolina,  before  the  court  will  order  such  removal,  it  must  be  satisfied 
as  to  the  existence  of  three  things:  1.  That  the  guardian  has  been  regularly 
appofftted  according  to  the  laws  of  the  state  in  which  the  ward  resides; 
2.  The  fitness  of  the  guardian  for  such  appointment;  3.  That  sufficient 
security  has  been  given  by  the  guardian:  Ex  parte  Copekmd,  Rice  Eq.  69; 
Exports  Smith,  1  Hill  Ch.  140;  Ex  parte  Heard,  2  Id.  54;  Coekran  v.  ^Uana, 
20  8.  C.  237.    In  most  of  the  states  it  is  expressly  provided  by  statute  tfaal 
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the  property  of  a  non*r«sident  ward  may  be  tranamitted  to  the  domiciliary 
guardian  upon  compliance  with  certain  requirements.  In  Alabama,  it  is 
provided  that  when  a  guardian  and  ward  are  both  non-residents  of  that  state, 
and  the  ward  is  entitled  to  property  there,  ^hich  may  be  removed  to  another 
state  without  conflict  with  any  restriction  or  limitation  thereupon,  or  impair- 
ing the  right  of  the  ward  thereto,  such  property  may  be  removed  to  the 
state  of  the  residence  of  the  ward,  upon  the  application  of  the  guardian  to 
the  judge  of  probate  of  the  county  in  which  the  estate  of  the  ward  may  be. 
He  must  produce  an  authenticated  trauscript  of  the  record  of  a  court  of 
competent  jurisdiction  showing  his  appointment,  where  he  and  the  ward 
reside,  his  qualification,  and  that  he  has  given  security,  and  he  must  give 
notice  to  the  resident  executor,  administrator,  or  guardian,  if  there  be  one; 
and  thereupon,  if  good  cause  be  not  shown  to  the  contrary,  and  the  judge  of 
probate  is  satisfied  upon  proof  made  that  it  will  be  for  the  interest  of  the 
minor,  he  must  make  an  order  granting  such  guardisn  leave  to  remove  the 
property  of  the  ward,  and  this  is  authority  to  sue  for  and  recover  the  same: 
Ala.  Code,  sees.  2797,  2798.  Proceedings  for  the  removal  should  be  insti- 
tuted in  the  name  of  the  non-resident  guardian,  and  not  in  the  name  of  the 
ward  by  his  guardian;  and  when  the  guardian  is  a  married  woman,  her  hus- 
band should  be  joined  with  her:  Carlisle  v.  Tvttle,  30  Ala.  613.  The  petition 
for  removal  may  be  amended  by  adding  the  names  of  necessary  parties  and 
necessary  additional  allegations:  Id.  The  transcript  of  the  foreign  record 
must  show,  not  only  that  the  gnardian  has  given  bond,  but  it  must  also  set 
out  a  copy  of  such  bond,  so  that  the  court  may  see  that  it  is  sufficient  to 
protect  the  ward's  estate:  Larry  v.  Ormg,  30  Ala.  631;  CarliBle  v.  TutOe^  30 
Id.  613. 

An  infiant's  distributive  share  of  an  unsettled  estate  cannot  be  made  the 
ground  of  an  application  for  its  removal,  until  the  rendition  of  a  final  decree 
against  the  administrator:  CarUile  v.  TuUle,  30  Ala.  613;  Lary  v.  Craig,  30 
Id.  631.  A  payment  made  by  a  guardian  in  Qoorgia  to  the  guardian  of  a 
ward  residing  in  Alaliama,  although  not  made  according  to  the  laws  of 
Oeorgia  regulating  the  removal  of  the  estates  of  wards,  will  discharge  the 
Oreorgia  guardian  from  liability  to  account  in  the  courts  of  Alabama:  Meteaff 
V.  Lowther,  66  Id.  312.  The  Califomia  statute  is  in  most  respects  like  that 
of  Alabama.  It  is  requires  the  foreign  gnardian  to  show,  —  1.  A  transcript  of 
the  record  of  his  appointment;  2.  That  he  has  entered  upon  the  discharge  of 
his  duties;  3.  That  he  is  entitled,  by  the  laws  of  the  state  of  his  appoint- 
ment, to  the  possession  of  the  estate  of  the  ward;  or  he  must  produce  and 
file  a  certificate,  under  the  hand  and  seal  of  the  derk  of  the  court  having 
jurisdiction,  in  the  country  of  his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country,  attested  by  a  minister, 
consul,  or  vice-consul  of  the  United  States,  resident  in  such  country,  that^ 
by  the  laws  of  such  country,  the.  applicant  is  entitled  to  the  custody  of  the 
estate  of  his  ward,  without  the  appointment  of  any  court:  Cal.  Code  Civ. 
Proc.,  sees.  1797,  1798.  The  Kentucky  statute.  Gen.  Stats.  Ky.  1873,  p.  607, 
sees.  16,  17,  is  substantially  the  same  as  the  Alabama  statute.  But  it  re- 
quires the  foreign  guardian  to  show  to  the  satisfaction  of  the  court  that 
neither  the  minor  nor  any  of  his  creditors  in  Kentucky  will  be  prejudiced 
by  the  order.  Section  2128  of  the  revised  code  of  Mississippi  provides  as  fol- 
lows: "When  any  minor,  or  idiot»  or  lunatic  resides  out  of  tl  is  state,  but  has 
personal  property  in  this  state,  or  is  entitled  to  a  legacy  or  distributive  share 
of  an  estate  being  administered  in  this  state,  or  any  debt  or  right  in  action  of 
any  sort,  and  a  guardian  has  been  appointed  for  such  minor,  idiot,  or  lunatic 
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in  the  state  or  country  of  hie  residenoe,  such  goudian  ihall  be  entitled  t^ 
•ae  for,  reoeive,  and  giro  a  valid  acquittance  for  ench  property,  legacy,  di» 
tribative  abare,  or  choae  in  action^  npon  the  like  terma  on  which  execnfcon 
and  adnuniatratora  who  have  qnalified  in  other  atatea  or  countries  are  aa- 
thorized  by  thia  chapter  to  ane  or  receiye  without  auit  any  property  or  deUte 
due  to  their  teatator  or  inteatate."  Thia  proviaion  anthorizes  the  gnaidiaa 
to  remove  the  property  to  the  juriadiotion  of  the  fomm  from  which  ho  da- 
rived  hia  power  to  act:  WaU  v.  Allgood,  62  Miaa.  38. 

Sections  2839  and  2840  of  the  New  York  oode  of  civil  procedure  provide 
that  if  the  surrogate  ia  aatiafied  that  the  case  ia  within  aeotion  2838  of  thai 
code,  quoted  above,  and  that  it  will  be  for  the  ward's  interest  that  ancillaty 
lettera  of  gnardianahip  ahould  be  iaaned,  he  may  make  a  decree  admittiiiig 
the  exemplified  copies  of  the  foreign  lettera  to  be  recorded,  and  grant  ancil- 
lary lettera  accordingly.  But  before  doing  ao,  he  muat  inquire  whether  any 
debta  are  due  from  the  ward'a  eatate  to  any  citizen  of  New  York;  and  if  ao^ 
order  them  paid.  Such  ancillary  lettera  are  iaaued  without  aecurity,  and 
without  an  oath  of  office;  and  they  authorise  the  guardian  to  demand  and 
receive  the  peraonal  property,  and  the  rente  and  profita  of  the  real  property^ 
of  the  ward,  to  dispoae  of  them  aa  a  reaident  guardian  could,  to  remove  them 
from  the  atate,  and  to  maintain  or  defend  any  action  or  apecial  proceeding  ua 
the  ward'a  name.  In  BraaweU  v.  Morehead,  Buab.  Eq.  26,  it  waa  held  thai 
where  a  teatator  bequeathed  certain  alavea  to  hia  in&mt  granddaughter,  and 
if  ahe  died  before  her  arrival  at  twenty-one  years  of  age,  then  over,  her  guar- 
dian reaiding  in  another  atato  could  not  remove  the  alavea  beyond  the  limits 
of  the  atato  of  North  CSarolina  againat  the  wiahea  of  the  remainderman. 
Money  received  by  a  guardian  in  a  foreign  juriadiotion  muat  be  accounted  for 
in  Califonua  by  tiie  guardian,  unlesa  he  ahowa  poaitively  that  he  has  ac- 
counted for  the  aame  funda  abroad,  any  preaumption  ariaing  being  that  ihm 
foreign  authoritiea  permitted  the  transfer  of  the  funda  for  the  purpoaoof 
having  them  aubject  to  the  juriadiotion  of  the  common  domicile  of  the  guar- 
dian and  ward:  EbtcUe  qfSecehi,  Myr.  Prob.  Bep.  225. 

Father  is  Natural  Guakdian  ot  his  Minor  Ghili^  and  ia  entitled  l» 
hia  cuatody,  care,  and  education:  See  Taylor  v.  Jeter,  81  Am.  Dec  202;  nota 
908,  where  other  cases  are  collected. 

JuRiBDicnozv  OT  Chanobrt  oyxr  Estates  or  Invahts:  Sea  Townamd  ▼» 
Kendall,  Tl  Am.  Dec.  G34,  note  539,  where  other  oaaea  are  collected. 

The  principal  case  is  oited  in  Thom^eon  v.  Baglekm,  33  Ind.  301»  and 
in  WUhoorlh  v.  8imr,  57  Id.  109,  to  the  point  that  a  bill  of  ezoeptiana  oannot 
form  part  of  the  record,  where  it  appeara  to  have  been  preaented  and  aignad 
after  the  azpiration  of  the  time  limited. 
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Davis  u  Calloway. 

[80  IMDIAVA,  112.  J 
PeOMISH  BT  05S  PSB80N  TO  AkOTHXR  TO  PAT  LaTTBR'S  IVBIBTBDinSS  TO 

Thibd  Pebson  may  be  enforced  in  eqnity  by  snch  third  person,  although 
he  was  not  a  party  to  the  agreement.  And  if  the  promise  be  aooepted 
by  snch  third  person,  he  may  maintain  an  action  thereon  at  law. 

Until  Agbxemknt  Mabb  for  Bsnbtit  ot  Thibd  Fxbson  is  Aoobpted  by 
him,  the  parties  thereto  may  rescind  it 

Pbomisb  is  SumoixNT  CoNsiDBBATiON  foT  a  promise^. 

Appeal.    The  opinion  states  the  case. 

W.  A.  PeeUy  for  the  appellant. 
W.  S.  BallengeVy  for  the  appellee. 

By  Conrt,  Gbeoory,  J.  Davis  sned  Calloway  on  a  promise 
by  the  latter  to  pay  the  former  one  hundred  dollars,  in  an 
agreement  between  Calloway  and  one  Keplinger  and  others. 
The  first  paragraph  of  the  complaint  sets  out  a  copy  of  the 
written  agreement,  which  shows  on  its  face  a  consideration 
passing  from  Keplinger  and  othero  to  Calloway,  for  the  prom- 
ise of  the  latter  to  Davis.  There  is  an  averment  of  an  in- 
debtedness to  the  same  amount  from  Keplinger  to  Davis.  A 
demurrer  was  sustained  to  this  paragraph.  The  plaintiff, 
under  leave  to  amend,  added  two  other  paragraphs  to  the 
complaint.  Demurrers  were  sustained  to  each,  and  a  final 
judgment  rendered  against  the  appellant. 

The  second  paragraph  differs  from  the  first  in  this:  the 
consideration  passing  from  Keplinger  and  others  to  Calloway 
is  averred;  and  it  is  further  alleged  that  after  the  execution 
of  the  agreement,  the  parties  thereto,  by  mutual  consent,  by 
and  between  themselves,  without  the  knowledge  or  consent  of 
the  appellant,  rescinded  and  changed  the  terms  of  the  con- 
tract, which  had  been  fully  executed  as  changed. 

The  third  paragraph  avers  that  on,  etc.,  Keplinger  was  in- 
debted to  the  plaintiff  in  the  sum  of  one  hundred  dollars  for 
professional  services  as  attorney  and  counselor  at  law,  and 
being  so  indebted,  Calloway  did,  on,  etc.,  promise  to  pay  the 
plaintiff  one  hundred  dollars,  in  consideration  that  Keplinger, 
his  wife,  and  one  Gwynn  would  agree,  in  writing,  with  said 
Calloway  to  the  performance  of  certain  things  specified  in  the 
writing  set  out  in  the  first  paragraph  of  the  complaint;  that 
the  writing  was  executed,  and  as  a  part  of  it,  the  appellee 
promised  to  pay  in  hand  to  the  plaintiff  one  hundred  dollars. 
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which  was  by  the  plaintiff  accepted  and  agreed  to,  which  was 
due  and  unpaid. 

The  court  below  erred  in  sustaining  the  demurrers  to  the 
first  and  third  paragraphs  of  the  complaint.  Davis,  as  the 
creditor  of  Keplinger,  could  maintain  an  action  on  the  prom- 
ise of  Calloway.    This  is  not  an  open  question  in  this  state. 

In  Cross  v.  Truesdale^  28  Ind.  44,  the  rulings  of  this  court 
were  carefiiUy  reviewed;  and  it  was  held,  in  conformity  with 
Bird  V.  LaniuSy  7  Id.  615,  Day  v.  Patterson,  18  Id.  114,  and 
Devol  V.  Mcintosh,  23  Id.  529,  that  an  action  can  be  maintained 
by  one  in  whose  favor  such  a  promise  is  made,  although  he  is 
Dot  a  party  to  the  agreement. 

By  the  code,  the  complaint  can  be  regarded  as  a  bill  in 
chancery  under  the  old  practice.  In  equity,  Davis  had  the 
right  to  enforce  the  promise  of  Calloway  to  pay  the  debt  due 
him  from  Keplinger:  Devol  v.  Mcintosh,  supra. 

The  third  paragraph  avers  an  acceptance  of  the  promise  of 
Calloway  by  Davis.  This  would  be  good  at  law.  But  the 
second  paragraph  shows  that  the  agreement  was  rescinded  by 
the  parties  thereto.  Until  the  acceptance  by  Davis  of  the 
promise  of  Calloway,  the  parties  to  the  agreement  had  the 
right  to  rescind.  That  paragraph  is  bad,  and  the  court  below 
committed  no  error  in  sustaining  the  demurrer  to  it.  It  is 
proper  to  state  that  there  was  no  question  as  to  parties  raised 
by  the  demurrers. 

It  was  not  necessary  to  aver  performance  of  the  agreement 
by  Keplinger  and  his  co-obligors.  The  promise  to  pay  Davis 
was  not  dependent,  but  was  made  in  consideration  of  stipula- 
tions in  the  agreement  of  Keplinger  and  others. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrers  to  the  first 
and  third  paragraphs  of  the  complaint,  and  for  further  pro- 
ceedings. 

TmBD  Pabtt,  vob  whobi  Benefit  Contract  was  Made,  mat  Mini- 
TAIN  Snrr  thebeon:  Maekku  Hotel  Co.  v.  CoyU^  68  Am.  Deo.  712»  noie  714^ 
where  other  cues  are  referred  to;  MarleU  ▼.  WUmmy  90  Ind.  242;  MaAews  ▼. 
BUefiour,  31  Id.  34;  Dunhp  v.  McNeil,  35  Id.  317;  Helms  t.  Keanu.  40  LL 
130;  MWer  v.  BiOinffsly,  41  Id.  492;  McDUl  v.  Outm,  43  Id.  319;  CampbeUr. 
PaUereon,  58  Id.  67;  WhUeaeU  v.  Beiney,  58  Id.  112;  South  Side  P.  li.  A.  T. 
Cutler  <k  8.  L.  Co.,  64  Id.  566;  Fisher  v.  WOmoth,  68  Id.  461;  0%N(/eter 
Y.  HtdeU,  72  Id.  141;  Rodenbayer  ▼.  Brambktt,  78  Id.  214;  Thow^pmm  ▼• 
Parbtr,  83  Id.  108,  all  eiting  the  prinmpal 
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FiBBSOL   V.    GbIHES. 

BroLXATiOH  or  ImrrBViam  vr  ^trasqer  without  EtrowLBDoa  ob  Oov- 
SBNT  OF  Pabths  in  interest  cannot  change  the  righti  or  liabOitiea  of 
thoae  parties. 

Afpbal.    The  opinion  states  the  case. 

P.  8.  Kennedy  f  for  the  appellant. 

8.  0.  and  L.  B.  WiUsonj  for  the  appellee. 

By  Court,  Fbazer,  J.  Piersol  sued  Grimes  upon  the  as* 
signment  of  a  promissory  note,  alleging  the  assignment  to 
have  been  made  by  indorsement  to  Barton  (who  is  made  a 
party  to  answer  to  his  interest),  and  that  Barton  afterwards 
transferred  the  note  and  indorsement  by  mere  delivery  to  the 
plaintiff,  and  that  some  one,  without  the  knowledge  or  consent 
of  the  plaintiff,  had  erased  the  name  of  Barton  in  the  assign- 
ment, and  inserted  the  name  of  the  plaintiff.  The  complaint 
also  alleged  facts  showing  due  diligence  in  prosecuting  the 
maker  of  the  note  to  insolvency,  etc.  A  demurrer  to  the  com- 
plaint was  sustained  below,  and  error  is  assigned  upon  that 
ruling. 

The  opinion  of  this  court  in  this  case  when  formerly  here 
(25  Ind.  246)  is  relied  on  to  support  the  ruling  of  the  court 
below.  The  last  sentence  of  that  opinion,  if  wrested  from  the 
connection  and  from  the  point  then  under  consideration, 
would  give  some  countenance  to  the  position  assumed.  But 
that  is  not  a  fair  construction  of  the  language.  It  must  be 
applied  to  the  question  then  under  consideration,  which  was 
merely  whether  Piersol  could  sue  as  indorsee,  the  indorsement 
having  been  changed  without  Grimes's  consent  by  striking  out 
the  name  of  Barton  and  inserting  that  of  Piersol.  It  was  not 
intended  to  say  more  than  merely  to  give  a  negative  solution 
to  that  question. 

But  we  have  now  a  very  different  question.  It  is,  whether 
the  spoliation  of  an  instrument  by  a  stranger,  without  the 
knowledge  or  consent  of  the  parties  in  interest,  can  change  the 
rights  or  liabilities  of  those  parties.  Certainly  it  cannot.  No 
member  of  this  court  has  ever  entertained  a  doubt  upon  that 
question,  and  on  principle  it  is  difficult  to  find  any  ground  for 
a  difference  of  opinion  upon  it. 

Judgment  reversed,  with  costs,  and  the  cause  remandedi 
with  directions  to  overrule  the  demurrer. 

Ax.  Dig.  Vol.  XCV— IS 


674  RoBiHius  V.  Lister.  [Indiazia, 

nom  the  <!i>cirion  on  the  former  appeal  in  this  case,  reported  under  the 
name  of  CMmm  ▼.  Pienoif  25  Ind.  240,  it  appears  that  at  the  first  trial  in  the 
lower  court  the  defendant  Grimes  testified  that  he  assigned  and  transferred 
the  note  in  suit  to  T.  C.  Barton,  and  filled  np  the  assignment  to  said  Barton; 
and  that  the  name  of  said  Barton  in  the  assignment  had  been  erased  by  some 
one  without  his  knowledge  or  consent,  and  the  name  of  Isaac  Piersol  inserted 
oyer  said  erasure,  without  his  knowledge  or  consent.  This  was  all  the  evi- 
dence on  that  point  given  upon  that  trial,  and  the  supreme  court  assumed 
that  the  facts  were  as  stated  by  Grimes.  In  this  state  of  the  case  the  court 
in  its  former  opinion  said:  "The  question,  then,  presented  is  simply  this: 
Where  a  promissory  note  is  assigned  by  an  indorsement  in  full,  to  a  particular 
person  named,  therein,  can  the  assignee  or  his  vendee,  without  the  consent  of 
the  assignor,  strike  the  name  of  the  assignee  from  the  indorsement*  and  in- 
sert in  its  stead  the  name  of  such  vendee,  and  thereby  enable  him  to  sustain 
a  suit  upon  the  assignment,  against  the  assignor,  as  upon  an  assignment  made 

to  himself  ?    We  think  it  clear  that  he  cannot The  indorsement  of  a 

negotiable  note  by  the  payee  in  blank  carries  with  it  the  implied  power  that 
the  person  to  whom  it  is  delivered  may  fill  up  the  indorsement  with  his  own 
name,  or  the  name  of  any  other  person  he  may  desire,  or  leaving  the  indorse- 
ment in  blank,  he  may  transfer  it  by  delivery,  and  any  subsequent  holder 
may  fill  up  the  indorsement  to  himself  and  sue  upon  it.  But  if  the  payee 
indorse  such  a  note  in  full,  as  in  the  case  at  bar,  the  person  to  whom  it  is  so 
indorsed  cannot  change  or  alter  such  indorsement  by  striking  out  his  own 
name  and  substituting  the  name  of  another,  but  must  himself  indorse  it  in 
order  to  transfer  it  to  another,  for  by  indorsing  it  in  full  the  payee  declares 
his  intent  not  to  be  made  liable  except  te  such  person,  or  by  the  indorsement 
so  made  to  him."  The  last  sentence  in  the  former  opinion,  to  which  refers 
ence  is  made  in  the  opinion  in  the  principal  case,  is  as  follows:  "The  change 
rendered  it  no  longer  the  assignment  of  Grimes,  and  no  recovery  can  be  had 
■gainst  him  upon  it" 

Alteration  ot  Written  Instrument  without  Consent  ot  Parties, 
Efteot  ot:  See  Lewi$  v.  Schenck,  90  Am.  Dec.  631,  note  633*  where  other 
cases  are  collected.  The  spoliation  of  a  writing  made  by  a  stranger  without 
the  knowledge  or  consent  of  the  parties  thereto  does  not  affect  the  rights  of 
such  parties:  John  v.  HaiJUld,  84  Ind.  81;  Bekert  v.  Lewis,  84  Id.  102,  both 
citing  the  principal  case. 

The  principal  case  is  cited  in  Emmom  v.  Carpenter,  55  Ind.  331,  to  the 
point  that  when  the  maker  of  a  note  signs  it,  and  knowingly  leaves  a  blank 
for  the  insertion  of  a  date,  and  passes  such  note  from  his  possession,  he,  by 
these  actsb  authoriESs  any  one  interested  in  the  note  to  fill  the  blank  date. 


RoBiNins  V.  Listbb. 

[80  Indiana,  142.] 

Objiotion  to  ADMnwfBnjTT  OP  Deposition  in  Evidsnob  must  be  Hadb 
BEiORB  Entering  on  Trial,  and  cannot  be  made  afterwards,  where 
the  ground  of  the  objection  appears  upon  the  face  of  the  deposition. 

Taxes  on  Lands  Mutuallt  Exchanged  bt  Warranty  Deeds,  which  the 
parties  to  such  deeds  agree  shall  be  set  off  against  each  other,  are  a  part 
of  the  consideration;  and  in  an  action  against  the  vendor  by  one  deriving 
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title  by  warranty  deed  from  the  yendee  to  recover  money  paid  by  the 
plaintiff  to  remove  the  encumbrance  so  assumed  by  the  yendee,  parol 
evidence  of  the  agreement  concerning  the  taxes  is  admissible.  And  i^ 
in  such  case,  it  be  considered  that  the  warranty  of  the  vendor  was 
broken,  still  the  vendee  could  agree  upon  the  '^^v^^g^,  and,  upon  their 
payment,  the  breach  would  be  satisfied. 

Appeal.    The  opinion  states  the  case. 

/.  L.  Ketchum  and  J,  L.  Mitchell^  for  the  appellant, 
L.  Barbour  and  C,  P.  Jacobs,  for  the  appellee. 

By  Court,  Ray,  C.  J.  This  was  an  action  commenced  before 
a  justice  of  the  peace  to  recover  money  paid  by  Jane  K.  Lister 
to  remove  an  encumbrance,  consisting  of  taxes  due  on  lands 
purchased  by  her  from  one  Smith,  who  had  received  a  convey- 
ance of  said  land  from  appellant.  The  deeds  from  Kobinius 
to  Smith,  and  from  the  latter  to  Mrs.  Lister,  contained  cove- 
nants of  warranty  against  encumbrances.  The  husband  of  the 
appellee  was  joined  with  her  in  the  action.  A  paragraph  of 
answer  was  filed  denying  any  privity  of  contract  between  the 
appellant  and  Mrs.  Lister.  In  a  second  paragraph  it  was  al- 
leged that  at  the  time  of  conveyance  by  Robinius  to  Smith  of 
the  land  upon  which  the  encumbrance  existed,  Robinius  re- 
ceived a  deed  from  said  Smith  for  certain  other  land,  and  it 
was  at  the  time  agreed  between  them  that  the  taxes  remaining 
due  upon  the  lands  so  mutually  exchanged  and  conveyed 
should  be  set  off  against  each  other,  and  that  the  taxes  on  the 
land  received  by  Robinius  exceeded  in  amount  the  taxes  on 
the  land  conveyed  by  Robinius.  In  the  common  pleas  court, 
the  appellees,  on  the  trial,  offered  to  read  the  deposition  of 
John  Lister,  the  husband  of  Mrs.  Lister,  to  which  the  appellant 
objected,  but  the  deposition  was  admitted.  This  ruling  was 
correct.  The  objection  appeared  upon  the  face  of  the  deposi- 
tion, and  should  have  been  made  before  entering  upon  the  trial. 
Our  statute  requires  that  "all  objections  to  the  validity  of  any 
deposition,  or  its  admissibility  in  evidence,  shall  be  made  be- 
fore entering  on  the  trial,  not  afterwards,"  unless  the  deposi- 
tion does  not  disclose  the  ground  of  the  objection:  2  G.  &  H. 
178,  sec.  266. 

The  appellant,  in  defense,  offered  to  prove  the  facts  set  out 
in  his  answer,  and  that  he  had  paid  taxes  due  upon  the  land 
received  from  Smith,  in  amount  exceeding  the  sum  for  which 
the  action  was  brought.  This  evidence  was  excluded  by  the 
court.    This  was  error.     If  Mrs.  Lister  elected  to  sue  upon  the 
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covenant  in  the  deed  from  Robinius  to  Smith,  she  certainly 
ooTild  stand  in  no  better  position  than  Smith  would  have  occu- 
pied had  he  brought  the  action.  The  agreement  between 
Bobinius  and  Smith  made  the  tax  upon  the  land  conveyed 
part  of  the  consideration  for  the  deed,  and  proof  of  the  cove- 
nant was  admissible:  Pitman  v.  Conner^  27  Ind.  337.  Or,  if 
it  be  considered  that  the  warranty  of  Robinius  was  broken, 
still  Smith  could  agree  upon  the  damages,  and  upon  their  pay- 
ment the  breach  was  satisfied.  The  evidence  should  have 
been  admitted,  as  it  constituted  a  defense  to  the  action. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 


OoNsmniATioN  or  Dskd  uay  bb  EzPLAurxD  AKD  Varixd  bt  Pabol: 
Sea  Buckley's  Appeal,  88  Am.  Dec.  468,  note  471,  where  other  cases  are  ool- 
leotecL  Parol  eyidence  may  be  giren  to  show  the  real  oonsideratioa  of  a  deed, 
and  that  the  purchaser  took  the  conveyance  subject  to  encumbrances,  and 
agreed  to  discharge  them  in  addition  to  the  consideration  named  in  the  deed: 
Carver  v.  LmUhain,  38  Ind.  536;  McDill  v.  Ounn,  43  Id.  319;  Steams  ▼.  Du- 
bois, 55  Id.  260,  all  citing  the  principal  case.  The  consideration  may  be 
shown  by  parol  to  be  different  from  that  stated  in  the  deed:  Wallace  ▼.  0^ 
71  Id.  295;   Weh  v.  BhocUua,  87  Id.  6,  both  citing  the  principal  case. 

Motion  to  Suppress  Deposition  muett  bb  Madb  bbjtobb  Trial  BBonva, 
and  cannot  be  made  afterwards,  when  the  groond  of  the  objection  appears 
on  the  face  of  the  deposition:  McOmnia  y,  Oaibe,  78  Ind.  461»  dting  the  piin- 
cipal  on  00 


BowE  V.  Beckett. 

[SO  Indiana,  154.] 

WtaBB  Railbqao  Ooxpant  Convbts  to  Trustees  to  Secitbb  Patmebt 
ov  Bonds  issned  by  it  certain  lands  divided  into  tracts,  each  described, 
numbered,  and  valued,  reserving  to  itself  the  power  to  sell  any  portion 
of  the  land  at  its  valuation,  and  the  trustees  having  power  to  convey  in 
fee,  upon  the  surrender  to  them  by  the  company  of  bonds  equal  in 
amount  to  the  value  of  the  land  sold,  the  power  of  the  trustees  to  con- 
vey is  a  power  coupled  with  an  interest,  and  requires  only  a  substantial 
oompliance  with  its  terms.  A  deed  from  the  trustees  passes  the  legal 
title,  and  in  an  action  against  their  grantee,  under  the  Indiana  code,  for 
the  recovery  of  real  property,  on  a  complaint  averring  the  legal  right  of 
the  plaintiff  to  the  possession,  the  equities  of  the  plaintiff  cannot  be 
inquired  inta 

Ib  AenoN  for  Reoovebt  op  Real  Property,  Plaintipp  gab  onlt  Rb- 
oovER  on  Legal  Title  to  the  possession  paramount  to  the  legal  or 
equitable  title  of  the  defendant. 

WoBDs  "Release,  REmsE,  and  Forever  QuncLADf*'  Used  xb  Deed  of 
land  pass  a  title  in  fee  to  the  alienee. 


I 
I 
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PoflBxaaioN  OT  Obaittor  is  not  Advkb«x  to  Titus  aw  his  Gbaivteb. 
OoHTXYANCK  OT  Land  Pendino  Suit  TO  8bt  Aside  Dxkd  thereof  is  not 

void  for  champerty,  if  it  is  made  to  one  who  had  no  connection  with  or 

knowledge  of  the  action. 

Appeal.    The  opinion  states  the  case. 

J.  Smithy  C.  E.  Shipley y  A.  Kilgore^  J.  Davi9^  and  0.  Fox, 
for  the  appellants. 

r.  J,  Sample  and  W.  March^  for  the  appellees. 

By  Court,  Gregory,  J.  Suit  by  the  appellants  against  the 
appellees  to  **  recover  real  property."  The  complaint  avers 
that  the  plaintiffs  **  are  the  owners  in  fee-simple,  and  entitled 
to  the  possession,"  of  the  land  in  controversy,  and  that  the 
defendants  hold  possession  of  the  same  without  right. 

The  defendants  answered  by  the  general  denial.  Beckett 
answered  that  he  was  the  owner  of  the  land,  setting  forth  a 
deed  of  conveyance  thereof  from  Thomas  Corwin  and  Thomas 
J.  Sample  to  James  Sample,  and  a  deed  from  the  latter  to 
Beckett.  The  deed  from  Corwin  and  Sample  to  James 
Sample  was  a  conveyance  made  under  a  power  contained  in 
a  deed  of  trust  from  the  Cincinnati,  New  Castle,  and  Michigan 
Railroad  Company.  The  plaintiffs  replied  by  the  general 
denial,  and  averring  that*  the  deed  from  Corwin  and  Sample 
to  James  Sample  was  void. 

Trial  by  the  court,  finding  for  the  defendants,  and  that 
Beckett  was  the  equitable  owner,  and  had  the  legal  title  to 
the  land.  The  plaintiffs  moved  for  a  new  trial.  The  court 
below  overruled  the  motion.  A  bill  of  exceptions  contains 
the  evidence. 

The  trust  deed  from  the  railroad  company  to  Corwin  and 
Sample  was  executed  in  1853,  and  conveyed  to  them  forty- 
four  tracts  of  land  (each  of  which  was  described,  numbered, 
and  valued),  in  trust,  to  secure  the  payment  of  bonds  issued 
by  the  company,  and  put  upon  the  market.  The  deed  con- 
tained the  following:  ^'And  it  is  hereby  expressly  agreed  and 
understood  that  the  said  party  of  the  first  part  reserves  the 
right  to  sell  any  portion  of  the  property  herein  at  a  price  not 
less  than  the  sum  herein  named  as  the  appraised  value 
thereof,  or  a  proportionate  price  for  any  portion  of  any  of  the 
said  several  pieces  of  property;  and  whenever  the  said  party 
of  the  first  part,  having  made  such  sale,  shall  purchase  and 
surrender  to  the  said  parties  of  the  second  part,  or  their  suc- 
cessors in  said  trust,  to  be  canceled,  an  amount  of  the  bonds 
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herein  specified  and  designated  to  be  secured  by  this  deed  of 
trusty  equal  to  the  appraised  value  of  any  portion  of  said  prop- 
erty as  herein  specified,  or  of  a  proportional  part  of  the  ap- 
praised value  of  any  one  of  said  several  pieces  of  property, 
then  the  said  party  of  the  second  part,  or  their  successors  in 
said  trust,  shall  execute  and  deliver  to  such  person  or  persons 
as  the  said  party  of  the  first  part  shall  designate,  a  deed  in 
fee-simple  for  such  portion  of  said  property." 

The  deed  from  Corwin  and  Sample  to  James  Sample, 
executed  in  July,  1856,  contains  among  others  the  following 
recitals:  '^And  whereas  the  corporate  name  of  the  said  Cin- 
cinnati, New  Castle,  and  Michigan  Bailroad  Company  has 
been  legally  changed  to  that  of  the  Cincinnati  and  Chicago 
Bailroad  Company,  and  which  said  Cincinnati  and  Chicago 
Bailroad  Company  is  now  legally  vested  with  all  the  rights 
which  belonged  to  the  said  Cincinnati,  New  Castle,  and 
Michigan  Bailroad  Company;  and  whereas  the  said  Cin- 
cinnati and  Chicago  Bailroad  Company  have  sold  a  tract 
of  land  included  in  the  property  conveyed  as  aforesaid  by 
the  said  deed  of  trust,  and  hereinafter  described,  and  have 
surrendered  to  the  said  Thomas  J.  Sample  and  Thomas  Cor- 
win, to  be  canceled,  an  amount  of  said  bonds  equal  to  the 
appraised  value  of  the  said  land  as  specified  in  the  said  deed 
of  trust,  to  wit,  six  thousand  dollars,  and  having  designated 
the  said  James  Sample  as  the  person  to  whom  the  deed  of 
conveyance  of  the  said  lot  shall  be  executed  and  delivered," 
etc. 

The  deed  from  James  Sample  to  Beckett  was  executed  in 
November,  1856.  In  1857,  Bowe  commenced  proceedings  in 
the  Delaware  circuit  court  to  foreclose  the  deed  of  trust.  A 
decree  was  entered  in  June,  1860,  as  follows:  "And  it  is 
ordered,  adjudged,  and  decreed  by  the  court  that  unless  the 
said  defendant,  the  Cincinnati  and  Chicago  Bailroad  Com- 
pany, pay  and  satisfy  said  sums  and  costs  within  thirty  days 
herefrom,  the  sheriff  of  Delaware  County  proceed  to  advertise 
and  sell  as  other  lands  are  sold  on  execution,  giving  at  least 
thirty  days'  notice  in  two  newspapers  of  good  circulation  in  the 
state  of  Indiana,  the  following  real  estate,  or  so  much  thereof 
as  may  be  necessary  to  pay  and  satisfy  said  judgments,  inter- 
est, and  costs,  that  is  to  say  [here  the  description  of  all  the 
lands  and  town  lots,  as  set  out  in  the  deed  of  trust,  is  inserted 
in  the  decree,  except  No.  8];  and  on  the  sale  thereof  accord- 
ing to  law,  and  the  payment  of  the  purchase-money,  that  said 
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sberifif  execute  a  good  and  sufficient  deed  in  fee^eimple  to  the 
said  purchasers,  and  that  the  equity  of  redemption  of  said  de- 
fendant, the  said  Cincinnati  and  Chicago  Railroad  Company, 
and  all  others  claiming  under  or  through  her  after  the  date  of 
the  execution  of  said  deed  of  trust  to  Corwin  and  Sample,  ex* 
cept  such  lands  as  have  been  purchased  with  bonds  secured 
by  said  deed  of  trust,  be  and  the  same  shall  be  thenceforth 
forever  barred  and  foreclosed  in  and  to  all  said  premises  so 
sold  and  conveyed  by  said  sheriff;  that  a  copy  of  this  decree, 
duly  certified  by  the  clerk  of  the  Delaware  circuit  court,  under 
the  seal  of  said  court,  be,  and  the  same  shall  be,  sufficient 
authority  to  said  sheriff  to  execute  said  decree.  And  it  is 
ordered  that  if  said  premises  do  not  sell  for  a  sum  sufficient 
to  pay  and  satisfy  said  judgments,  interest,  and  costs,  ac- 
crued and  to  accrue,  said  plaintiffs  have  execution  to  collect 
the  residue.  It  is  further  ordered  that  the  foregoing  described 
lands  be  sold  in  parcels." 

Beckett  was  not  a  party  to  this  decree,  unless  he  was  in- 
cluded in  the  description  of  all  persons  holding  bonds  or 
otherwise  interested  in  the  trust."  He  was  not  a  party  hold- 
ing bonds.  Was  he  otherwise  interested  in  the  trust?  Tf  the 
deed  from  Corwin  and  Sample  to  James  Sample  vested  in  the 
latter  the  legal  as  well  as  the  equitable  title  in  and  to  the  land 
in  controversy,  then  Beckett  had  no  interest  in  the  trust.  By 
the  conveyance  the  land  therein  alienated  was  taken  out  of 
the  hands  of  the  trustees,  and  from  thence  ceased  to  be  any 
part  of  the  trust. 

The  exception  in  the  decree  of  such  lands  as  have  been 
purchased  with  bonds  secured  by  the  deed  of  trust "  takes 
ihem  out  of  the  operation  of  the  entire  decree.  Any  other 
construction  would  make  the  exception  meaningless.  To  say 
that  the  exception  was  confined  to  the  foreclosure,  and  that 
it  did  not  exten "  to  the  order  of  sale,  is  to  make  it  amount  to 
nothing. 

It  is  claimed  that  the  deed  from  Corwin  and  Sample  to 
James  Sample  is  void  for  the  want  of  a  strict  compliance  with 
the  terms  of  the  power  in  the  deed  of  trust  under  which  it  was 
made.  There  was  no  evidence  offered  on  the  trial  as  to  the 
circumstances  attending  the  execution  of  the  deed,  other  than 
the  recitals  contained  in  it.  The  first  inquiry  which  meets 
us  at  the  threshold  is  this:  Is  the  power  in  the  deed  of  trust, 
under  which  the  deed  in  question  was  executed,  a  naked  power, 
or  one  coupled  with  an  interest?    The  legal  estate  in  the  land 


680  RowR  V.  Beckett  [Indiana, 

was  conveyed'  bj  the  railroad  oompanj  to  the  trasteea.  The 
power  of  sale  was  reserved  to  the  company  as  mortgagor;  the 
trustees  were  empowered  to  make  the  conveyance  on  the  com- 
pliance by  the  company  with  the  conditions  specified  in  the 
power. 

In  Hunt  V.  R(msmaniery  8  Wheat.  174,  Chief  Justice  Mar- 
shall thus  defines  what  is  meant  by  ^^  a  power  coupled  with  an 
interest ":  "  Is  it  an  interest  in  the  subject  on  which  the  power 
is  to  be  executed,  or  is  it  an  interest  in  that  which  is  produced 
by  the  exercise  of  the  power?  We  hold  it  to  be  clear  that  the 
interest  which  can  protect  a  power  after  the  death  of  a  person 
who  creates  it  must  be  an  interest  in  the  thing  itself.  In 
other  words,  the  power  must  be  ingrafted  on  an  estate  in  the 
thiug."  After  stating  that  a  power  to  A  to  sell  for  his  own 
benefit  would  not  give  him  an  interest,  nor  would  it  if  his 
power  was  to  sell  for  the  benefit  of  B,  he  adds:  "A  power  to 
A  to  sell  for  the  benefit  of  B,  ingrafted  on  an  estate  conveyed 
to  A,  may  be  exercised  at  any  time,  and  is  not  afiected  by  the 
death  of  the  person  who  created  it.  It  is,  then,  a  power 
coupled  with  an  interest,  although  the  person  to  whom  it  is 
given  has  no  interest  in  its  exercise.  His  power  is  coupled 
with  an  interest  in  the  thing  which  enables  him  to  execute 
it  in  his  own  name,  and  is  therefore  not  dependent  on  the  life 
of  the  person  who  created  it." 

The  trust  deed  containing  the  power  conveyed  to  Gorwin 
and  Sample  the  legal  estate  in  the  land,  and  enabled  them  to 
make  the  conveyance  in  their  own  names;  and  therefore  the 
power  to  do  so  was  within  the  meaning  of  the  phrase  "  coupled 
with  an  interest." 

Mr.  Washburn,  in  his  work  on  real  property,  in  speaking  of 
these  trust  mortgages,  says:  ''It  is  uniformly  held,  wLcACver 
they  have  been  adopted,  that  si^ch  deeds  vest  in  the  trustee  an 
actual  legal  estate,  and  not  a  mere  mortgagee's  lien  ":  2  Wash- 
burn on  Real  Property,  3d  ed.,  80,  sec.  11. 

It  is  said,  in  Rowan  v.  Lamb,  4  Q.  Greene,  468:  **  Prima 
facUj  plaintiff's  exhibits  showed  him  to  be  an  owner  of  the 
property.  He  claimed  title  under  McKee  by  virtue  of  a  deed 
of  trust,  executed  in  August,  1842,  to  Glasgow  and  Collier  for 
the  benefit  of  James  Harrison,  a  creditor.  Under  these  trus- 
tees, who  were  not  only  vested  with  power  to  sell,  but  also 
with  the  legal  title,  the  plaintiff  appears  by  his  exhibit  in  the 
light  of  an  innocent  purchaser.  Where  trustees  are  thus  vested 
with  the  title  as  well  as  the  power,  it  is  not  necessary  to  show 
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that  strict  compliaoce  with  the  directions  of  the  power  as  it 
would  be  if  the  power  was  not  coupled  with  the  title." 

In  Reeee  v.  Allen,  5  Gilm.  236  [48  Am.  Dec.  336],  Caton,  J., 
in  speaking  for  the  court,  says:  ^'  The  only  remaining  question 
is,  whether  the  grantee  of  the  trustee  was  bound  to  show  that 
the  conditions  of  the  trust  deed  had  been  complied  with. 
This  precise  question  was  decided  by  the  supreme  court  of 
appeals  of  Virginia,  in  the  case  of  Taylor  v.  King,  6  Munf.  358 
[8  Am.  Dec.  746],  and  also  in  Harris  v.  Harris,  6  Id.  367. 
Indeed,  in  the  former  case  the  court  went  further,  and  decided 
that  the  grantee  of  the  trustee  should  recover  in  ejectment, 
although  the  jury  had  specially  found  that  the  trustee  and 
purchaser  were  both  guilty  of  fraud  in  the  transfer.  We  do 
not  hesitate  to  agree  with  the  court  that  the  conveyance  passed 
the  legal  title  to  the  estate,  and  that  it  did  not  devolve  upon 
the  purchaser  to  show  that  the  trustee  in  making  the  sale  had 
complied  with  the  conditions  specified  in  the  trust  deed.  If 
the  grantee  took  the  title  in  fraud  of  the  rights  of  any  of  the 
parties,  a  court  of  chancery,  within  whose  peculiar  jurisdiction 
such  questions  are,  would  either  set  aside  the  sale,  or  treat 
him  as  trustee,  and  compel  him  to  perform  the  trust." 

In  Bayard  v.  Colefax,  4  Wash.  C.  G.  38,  it  is  said  by  the 
court  that  "  the  right  of  the  surviving  trustee,  clothed  as  he 
was  with  the  legal  estate  in  fee-simple,  to  convey  the  same  to 
whom  and  in  what  manner  he  might  think  proper,  cannot  be 
questioned  in  a  court  of  law,  nor  can  the  title  of  his  grantee  ^be 
impugned,  unless  it  be  by  some  person  having  a  better  legal 
title  in  himself  to  oppose  to  it." 

If  these  authorities  enunciate  the  law,  it  seems  to  us  cleai 
that  the  deed  from  Corwin  and  Sample,  as  trustees,  to  James 
Sample,  vested  in  the  latter  the  legal  title  to  the  land  in  ques- 
tion, independent  of  the  recitals  in  it.  It  is  true  that  the  code 
has  abolished  all  distinction  between  law  and  equity,  but  it 
will  hardly  be  contended,  under  the  forms  of  pleading  adopted 
in  the  case  under  consideration,  that  the  plaintiffs  below  could 
resort  on  the  trial  to  an  equitable  right  of  having  the  deed 
made  by  the  trustees  set  aside  for  a  failure  to  comply  with  the 
conditions  contained  in  the  power. 

A  defendant  in  an  action  for  the  recovery  of  real  property, 
under  the  general  denial,  may  show  any  legal  or  equitable 
defense  he  may  have:  2  6.  &  H.  283,  sec.  596.  But  the  plain- 
tiff in  his  complaint  must  state  the  facts  constituting  the  cause 
of  action  in  plain  and  concise  lang  lage,  without  repetition, 
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and  in  such  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended:  2  Id.  70,  sec.  49,  cl.  2. 
And  when  the  allegation  of  the  claim  to  which  the  proof  is 
directed  is  unproved,  not  in  some  particular  or  particulars 
only,  but  in  its  general  scope  and  meaning,  it  is  not  to  be 
deemed  a  variance,  but  a  failure  of  proof:  2  Id.  116,  sec.  96. 

The  complaint  in  this  case  avers  that  the  plaintiffs  are  the 
owners  in  fee  of  the  land;  proof  that  thev  were  the  equitable 
owners,  and  as  such  had  the  right  to  have  the  deed  from  the 
trustees  set  aside  for  a  failure  to  comply  with  the  conditions 
of  the  power,  would  not  be  a  variance,  but  a  failure  of  proof^ 
under  the  code. 

Under  a  complaint  like  this,  the  plaintiff  can  only  recover 
on  a  legal  title  to  the  possession  paramount  to  the  legal  or 
equitable  title  of  the  defendant.  In  Stehman  v.  Cr\dl^  26  Ind. 
436,  it  was  held  that  '^  the  action  '  to  recover  the  possession  of 
real  property,'  under  the  c6de,  where  the  complaint  is  on  the 
legal  title,  takes  the  place  of  the  old  action  of  ejectment,  and 
the  plaintiff  must  show  a  legal  title  to  the  possession  before 
he  can  recover."  The  appellees  had  the  right  to  offer  the 
deed  from  the  trustees,  to  show  that  the  legal  title  to  the  land 
was  not  in  the  appellants,  whose  title  was  derived  from  the 
sheriff's  sale  made  under  the  execution  issued  on  the  decree 
of  foreclosure. 

In  Bank  of  United  States  v.  Benning,  4  Cranch  C.  C.  81,  it 
was  held  that  if  the  deeds  were  offered  only  to  show  the  trans- 
mission of  the  legal  title,  the  truth  of  the  recitals  need  not  be 
proved  aliunde. 

We  think  the  recitals  in  the  deed  from  the  trustees  were 
prima  facie  proof  of  the  matters  therein  stated,  and  a  major- 
ity of  the  court  rule  that  they  are  sufiBcient  to  uphold  the 
conveyance  to  James  Sample.  It  has  been  seen  that  the 
power  vested  in  the  trustees  to  convey  was  a  power  coupled 
with  an  interest;  in  such  a  case  the  law  only  requires  a  sub- 
stantial compliance  with  the  terms  of  the  power. 

The  surrender  to  the  trustees,  to  be  canceled,  of  bonds  se- 
cured by  the  deed  of  trust,  to  the  amount  of  the  valuation  of 
the  land  conveyed,  was  the  substantial  thing  provided  for; 
and  this  we  think  the  recitals  show  was  done.  It  is  claimed 
that  the  recitals  do  not  show  that  the  bonds  surrendered  were 
ever  put  in  circulation. 

We  think  that  the  legal  presumption  arising  from  the 
transaction  as  it  appeared  in  evidence  was,  that  the  bonds 
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described  in  the  trust  mortgage  were  sold  by  the  railroad 
company.  It  is  true  that  the  deed  of  trust  was  executed  be- 
fore the  bonds  had  a  legal  existence;  but  the  entering  upon 
the  execution  of  the  trust  shows  that  bonds  were  sold;  what 
amount  does  not,  however,  appear..  It  is  fair  to  presume, 
nothing  appearing  to  the  contrary,  that  the  trust  deed  ac- 
complished its  purpose.  Indeed,  it  is  difficult  to  see  how 
bonds  could  be  surrendered  to  be  canceled  that  never  had 
any  vitality.  If  the  bonds  were  put  in  circulation,  it  could 
make  no  difference  to  the  holders  thereof  how  that  portion  of 
them  which  was  surrendered  was  obtained  by  the  railroad 
company.  The  holders  of  the  other  bonds  had  no  interest 
whatever  in  that  matter.  The  cancellation  left  them  with 
the  same  security  for  their  debt  as  they  had  before.  When 
six  thousand  dollars'  worth  of  the  land  was  conveyed  by  the 
trustees,  just  that  amount  of  bonds  was  canceled,  leaving  the 
residue  of  the  lands  as  a  security  for  that  much  less  of 
the  mortgage  debt. 

It  was  urged  in  argument  that  the  deed  from  the  trustees 
passed  no  title  to  James  Sample,  because  it  was  merely  a  re- 
lease. The  effective  words  of  conveyance  used  in  this  deed 
are  these:  "Do  hereby  release,  remise,  and  forever  quit- 
claim unto  the  said  James  Sample,  his  heirs  and  assigns  for- 
ever, all  their  right,  title,  interest,  and  estate,  legal  and  equi- 
table, in  the  following-described  premises,  to  wit,"  etc.  This 
is  "a  good  and  sufficient  conveyance  in  quitclaim  to  the 
grantee,  his  heirs  and  assigns":  1  6.  &  H.  260,  sec.  13.  A 
quitclaim  deed  is  as  effectual  to  convey  land  as  a  deed  with 
full  covenants:  McConnel  v.  Reed^  4  Scam.  117  [38  Am.  Dec. 
124].  This  was  recognized  as  the  rule  in  Hamilton  v.  Doa- 
littley  27  III.  478.  Mr.  Washburn  says:  "WhUe  a  deed  of 
simple  release,  made  to  one  who  has  neither  an  estate  in  nor 
possession  of  land,  would  be  merely  void,  a  form  of  deed  of 
the  nature  of  a  release,  commonly  known  as  a  'quitclaim 
deed,'  has  long  been  in  use  in  this  country,  and  has  not  only 
been  regarded,  practically,  as  a  mode  of  conveying  an  inde- 
pendent title  to  the  real  property,  but  is  by  the  statutes  of 
some  of  the  states  declared  to  be  effectual  for  that  purpose": 
8  Washburn  on  Real  Property,  3d  ed.,  309. 

There  is  a  labored  brief  by  the  counsel  of  the  appellants, 
citing  numerous  authorities,  but  in  our  view  they  are  not  ap- 
plicable. The  turning  point  of  the  case  in  judgment  is,  that 
the  power  in  the  trustees  to  convey  is  a  power  coupled  with 
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an  interest.  The  cases  cited  relate  to  the  execution  of  naked 
powers,  not  conpled  with  an  interest.  It  is  claimed  that  the 
deed  from  the  trustees 'is  void,  because  Jacob  Carver  was  in 
the  adverse  possession  of  the  land  at  the  time  of  the  convey- 
ance, and  had  an  action  pending  for  it,  to  quiet  his  title  and 
possession.  Carver  conveyed  the  land  to  the  railroad  com* 
pany.  His  possession  could  not  be  adverse  to  that  of  his  own 
alienee  and  those  claiming  under  it. 

Carver's  suit  was  brought  to  rescind  his  conveyance.  He 
fuiled  in  his  action.  It  is  true,  his  suit  was  pending  when  the 
trustees  conveyed  to  James  Sample.  Such  an  action  could 
not  have  the  effect  of  suspending  the  execution  of  the  trust. 
James  Sample  was  in  no  way  connected  with  the  suit,  and  his 
right  could  not  be  affected  by  the  pending  litigation.  The 
evidence  does  not  make  a  case  of  champerty  within  the  rule 
recognized  in  the  case  of  West  v.  Raymondj  21  Ind.  305,  cited 
by  appellants'  counsel. 

The  judgment  is  affirmed,  with  costs. 


QxTTTGLAiM  Deed,  Eftect  07:  See  Waien  v.  Waters,  89  Am.  Dec  640t 
Hudkabee  v.  BiUingOy,  50  Id.  183. 

Advebsb  Possession,  What  CoNSTrnms:  See  Dean  v.  Brown,  87  Am. 
Dec.  555,  note  558,  where  other  cases  are  collected.  The  possession  of  a 
grantor  is  not  adverse  to  the  title  of  his  grantee:  Record  v.  Ketekam,  76  Ihd. 
487;  Ronan  v.  Meyer,  84  Id.  393,  both  citing  the  principal  case. 

Powebs  when  must  be  Strictlt  PuRsaED:  See  Beare  v.  lAvermore,  85 
Am.  Dec.  564,  note  668,  where  other  cases  are  ccdlected.  Where  a  power  in 
trustees  is  oonpled  with  an  interest,  the  law  requires  only  a  substantial 
compliance  with  the  terms  of  the  power:  Rowe  v.  Lewis,  30  Ind.  167,  citing 
the  principal  case. 

In  Actions  undeb  Indiana  Code  to&  Recovebt  of  Real  Profertt, 
npon  a  complaint  averring  the  legal  right  of  the  plaintiff  to  the  posseasioii, 
he  must  recover  on  a  legal,  not  an  equitable,  title:  Orovea  v.  Marks,  32  Ind. 
320;  Brown  v.  Freed,  43  Id.  254;  Burt  v.  Bowles,  83  Id.  54;  Hays  ▼.  Oarr, 
83  Id.  287;  Stovt  v.  McPheeters,  84  Id.  589,  all  citing  the  principal  case. 

Champerty:  See  Sch^ferman  v.  0*Brien,  92  Am.  Dec.  708,  note  713^ 
where  other  cases  are  collected.  Champertous  contracts  are  void:  Oreen- 
man  v.  Coltee,  61  Ind.  206,  citing  the  principal  case.  A  conveyance  of  land 
pending  a  suit  to  set  aside  a  deed  thereof  is  not  void  for  champerty,  whera 
it  is  made  to  one  who  had  no  connection  with  or  knowledge  of  the  action: 
Fratier  v.  Harris,  51  Id.  158^  also  citing  the  principal  case. 

The  fbinoipal  gasb  is  dibtinouibhed  in  Olendy  v.  Lanning,  68  Ind.  146. 
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MiNOT  V.  Mitchell. 

L80  INDIAHA,  228.J 

BBBOViotJS  LfSTSircnoN  to  Jubt  cannot  bb  Made  Ayailabu^  on  Ap> 
FXAi^  as  error,  by  the  party  on  whose  motion  it  was  given. 

Pabtt  cakbot  bb  Tbbatbd  A3  Tbusteb,  Who,  without  Fraud,  Pub- 
OHASES  Land  at  sherifiTs  sale,  with  his  own  money,  taking  the  title  in 
his  own  name,  upon  a  verhal  agreement  to  hold  it  for  the  benefit  of 
the  oKecntion  debtor. 

Appeal.  The  appellants,  Jane  and  Mary  M.  Minot,  sued 
John  and  Charles  S.  Mitchell,  alleging  in  their  complaint  that 
in  1855,  Samuel  Minot,  the  husband  of  said  Jane,  and  father 
of  said  Mary  M.,  being  unable  to  pay  his  debts,  many  of  which 
had  passed  into  judgments,  applied  to  his  friend  William 
Mitchell,  the  father  of  the  defendants,  who  entered  himself 
replevin  bail  for  the  stay  of  execution  on  all  the  judgments 
on  which  the  stay  had  not  expired,  amounting  to  about 
$6,000;  that  said  Samuel  then  owned  real  estate  of  the  value 
of  $25,000,  upon  which  the  sheriff  had  levied  an  execution 
amounting  to  $3,226.13;  that  said  William  agreed  to  bid  in 
said  property  for  said  Samuel  at  the  sheriff's  sale  in  his  own 
name,  pay  the  purchase-money,  and  hold  said  land  in  trust 
as  security  for  the  money  advanced  in  the  purchase  thereof, 
and  also  to  secure  him  as  replevin  bail  upon  said  judgments; 
that  it  was  agreed  that  said  Samuel  should  retain  posses- 
sion  of  said  land,  and  make  sales  thereof  as  fast  as  the 
same  could  be  done,  the  said  William  to  make  conveyances 
and  receive  the  purchase-money,  and  apply  the  same  in  pay- 
ment of  the  money  so  advanced  by  him,  and  the  residue  to 
bereconveyed  to  said  Samuel;  that  said  William  did  accord- 
ingly attend  said  sale  and  bid  in  said  property  for  said  sum 
of  $3,226.13;  that  said  Samuel  afterwards  sold  and  assigned 
to  said  William  a  large  stock  of  goods  and  his  best  accounts, 
the  whole  amounting  to  about  $15,000,  to  be  disposed  of  in 
like  manner,  the  residue  to  be  paid  to  said  Samuel;  that  $1,400 
due  to  said  Samuel  by  one  Iddings  was  by  him  paid  to  said 
William  on  a  like  trust;  that  said  William,  about  the  6th 
of  March,  1856,  procured  a  general  warranty  deed  to  be  writ- 
ten, conveying  said  land  to  him  for  the  nominal  considera- 
tion of  $1,000,  and  by  making  certain  representations  to  said 
Samuel,  who  had  been  stricken  with  paralysis,  and  to  said 
Jane,  who  was  ignorant  of  her  rights,  induced  them  to  exe- 
cute said  deed;  that  nothing  was  paid  by  said  William  in  con- 
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sideration  therefor,  and  that  said  Samuel  retained  possession 
and  enjoyed  the  profits  of  said  property  as  before,  and  exer- 
cised acts  of  ownership  over  it  with  said  William's  consent 
as  before;  that  the  representations  then  made  by  said  William 
were  false  and  fraudulent;  that  at  the  time  of  the  execution 
of  said  deed  said  William  had  in  his  hands  of  the  avails  of 
said  property  more  than  enough  to  pay  him  for  all  he  had 
advanced,  and  to  pay  all  of  said  Samuel's  debts  for  which  he 
had  become  surety;  that  said  Samuel  died  intestate  in  1857; 
that  said  William  had  in  his  lifetime  received  in  all  the  sum 
of  $28,400  more  than  the  amount  advanced  by  him,  the  judg- 
ments stayed,  and  the  debts  paid  by  him;  that  said  William 
has  since  died  intestate,  leaving  the  said  defendants  his  only 
heirs  at  law;  that  since  his  death  said  defendants  have  sold 
portions  of  said  lands,  but  what  portions  or  for  what  price  the 
plaintifis  are  not  informed;  that  plain tifis  have  demanded  a 
settlement  of  said  trust  estate,  payment  of  the  amount  due, 
and  a  reconveyance  and  the  possession  of  all  said  trust  lands 
not  conveyed  by  defendants  or  their  ancestor,  which  they 
refuse.  The  prayer  was  for  an  account  for  judgment  for 
the  amount  found  due  for  possession  of  the  undisposed  of  por- 
tion of  said  lands  and  other  proper  relief.  The  defendants 
answered,  denying  the  fraud  charged,  and  alleging  that  the 
trust  set  up  was  not  created  in  writing,  and  that  Mitchell  in 
his  lifetime  fully  executed  the  trust,  and  settled  the  same 
with  Minot.  On  the  trial  before  a  jury  the  plaintifis  offered 
to  introduce  Jane  Minot,  one  of  the  plaintiff's,  as  a  witness,  to 
prove  the  allegations  of  the  complaint,  but  the  court  held  that 
she  was  incompetent  to  prove  any  matter  which  occurred  prior 
to  the  death  of  William  Mitchell.  The  plaintiffs  then  offered 
to  prove  by  her  that  the  first  information  or  suspicion  she  had 
of  any  fraud  or  improper  conduct  on  the  part  of  William 
Mitchell,  in  relation  to  the  matters  charged  in  the  complaint, 
was  after  the  death  of  said  Mitchell,  but  the  court  refused  to 
permit  her  to  testify  as  to  such  matters.  The  court,  at  the 
defendant's  request,  instructed  the  jury  as  follows:  "If  Mitch- 
ell merely  intended  the  money  advanced  as  a  loan,  and  took 
the  sheriff's  deed  simply  as  a  security  for  this  and  his  liability 
as  replevin  bail,  then  the  sheriff's  deed  would  operate  simply 
as  a  mortgage,  and  Minot  or  his  heirs  might  redeem;  but  if 
the  sheriff's  deed  was,  as  alleged  in  the  complaint,  a  mortgage, 
the  deed  of  Minot  and  wife  of  the  6tli  of  March,  1856,  would 
convey  to  Mitchell  the  equity  of  redemption  of  Minot  and 
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Mrs.  Minot's  contingent  interest,  and  thus  make  Mitchell's 
title  perfect,  unless  that  deed  was  void,  not  for  want  of  con- 
sideration, but  void  for  the  precise  misrepresentations  alleged 
in  the  complaint,  and  the  incapacity  of  Minot  there  stated; 
that  if  Mitchell  bought  the  land  at  sheriff's  sale  in  pursuance 
of  a  verbal  understanding,  that  he  would  dispose  of  it,  and 
with  the  proceeds  pay  all  Minot's  debts,  you  should  find  for 
the  defendant;  for  in  such  case  the  land  could  not  be  held  as 
alleged  in  the  complaint.  If  Mitchell  bought  the  land,  not  for 
the  purpose  of  selling  it  and  paying  all  Minot's  debts,  but 
simply  to  secure  himself,  then  you  will  inquire  whether  the 
deed  of  March  6,  1856,  was  obtained  by  Mitchell's  fraud  as 
charged.  If  it  contains  covenants  of  warranty,  and  purports 
to  have  been  made  in  consideration  of  one  thousand  dollars 
paid  by  Mitchell  to  the  grantors,  it  can  only  be  attacked  for 
the  fraud  alleged  in  the  complaint.  The  plaintiffs  are  estopped 
to  allege  anything  against  that  deed  unless  fraudulent.  Mitch- 
ell had  a  right  to  buy  Minot's  equity  and  Mrs.  Minot's  interest, 
and  if  this  deed  was  not  void  for  fraud,  it  conveyed  all  the  in- 
terest of  Minot  and  wife  in  the  land.  The  burden  of  establish- 
ing fraud  in  this  deed  is  on  the  plaintiffs.  If  the  deed  purports 
to  have  been  made  in  consideration  of  one  thousand  dollars, 
the  recital  is  prima  facie  evidence  of  its  payment,  and  unless 
disproved  by  the  plaintiffs,  must  control  you  on  that  point. 
For  the  purpose  of  raising  a  trust  on  this  deed,  the  plaintiffs 
would  not  be  permitted  to  disprove  such  payment.  The  fourth 
paragraph  of  the  answer  denies  the  fraud  charged,  and  denies 
that  the  trust  was  created  in  writing.  This  paragraph  is 
pleaded  to  the  whole  action,  and  as  there  is  no  proof  that  the 
trust  was  created  in  writing,  your  verdict  must  be  for  the  de* 
fendant,  unless  the  fraud  charged  has  been  proved  to  your 
satisfaction.  Fraud  is  never  presumed,  but  must  be  proved 
by  the  party  who  asserts  it."  Plaintiffs  excepted  to  this  in- 
struction. Verdict  for  the  defendant.  The  court  overruled 
motions  for  a  new  trial  and  for  a  venire  de  novo,  and  rendered 
judgment  on  the  verdict,  and  plaintiffs  excepted. 

W.  H.  Coombs  and  W.  H.  H.  Miller ,  for  the  appellants. 
/.  L.  Worden  and  J.  MorriSj  for  the  appellee. 

By  Court,  Ray,  C.  J.  On  the  trial,  the  court,  on  the  motion 
of  the  appellants,  the  plaintiffs  below,  by  an  instruction,  lim- 
ited the  recovery  in  this  action,  in  any  event,  to  the  lands  still 
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undiapoBed  of,  and  the  proceeds  of  the  lands  sold  by  Mitchell 
or  his  heirs  since  the  death  of  Minot.  If,  therefore,  any  error 
was  committed  by  the  court  which  alone  affected  the  qaestioQ 
of  a  recovery  for  the  personal  property,  such  error  would  not 
be  available  here. 

So  far  as  the  real  estate  is  involved,  the  complaint  does  not 
make  Mitchell  a  trustee.  His  purchase  at  sheriff's  sale  was 
with  his  own  money,  and  no  fraud  is  charged  in  such  pur- 
chase. It  is  not  alleged  that  he  prevented  others  from  bid- 
ding on  the  property  by  representing  that  he  was  purchasing 
for  the  benefit  of  Minot. 

It  is  a  simple  averment  of  a  verbal  agreement  that  Mitchell 
should  purchase  the  property  at  sheriff's  sale,  and  take  the 
title  in  his  own  name,  he  agreeing  to  hold  it  for  the  benefit  of 
Minot.  According  to  the  complaint,  he  did  so  purchase.  The 
legal  title  vested  in  him  without  fraud.  Can  he  be  treated  as 
a  trustee?  The  rule  is  thus  stated:  ''  But  in  no  case  will  the 
grantee  be  deemed  a  trustee,  if  he  used  no  fraud  or  deceit  in 
getting  his  title,  although  he  verbally  promised  to  hold  the 
land  for  the  grantor  ":  Browne  on  Statute  of  Frauds,  92,  sec.  95. 

This  practically  ends  the  case.  The  rulings  of  the  court 
upon  the  paragraphs  of  the  answer  pleading  the  statute  of 
limitations  are  of  no  importance.  The  paragraphs  were  sus- 
tained, but  no  such  issue  was  submitted  to  the  jury  by  the 
charge  of  the  court,  as  the  transaction  was  treated  as  a  mort- 
gage, which  certainly  is  a  most  favorable  view  for  the  appel- 
lants. The  jury  found  that  there  was  no  fraud  in  the  purchase 
at  sheriff's  sale,  and  that  the  subsequent  deed  was  made  with- 
out fraud,  and  for  the  purpose  of  making  Mitchell's  title  abso- 
lute. 

Upon  the  exclusion  of  the  evidence  of  Jane  Minot,  the  widow 
of  the  ancestor  of  the  heirs  who  sued,  it  is  sufiScient  to  say  that 
she  was  not  offered  to  prove  fraud  in  the  purchase  at  sheriff's 
sale,  nor  would  such  evidence  have  been  proper  or  relevant  to 
(he  averments  of  the  complaint. 

The  judgment  is  a&rmed,  with  costs. 


PuBOHAssR  Bumio  VOB  OwjnR  AT  Judicial  Salk  whxn  TamrnBi:  Sm 
Rffan  V.  Dox,  90  Am.  Dec.  69S,  note  708.  A  peMon  who»  without  fraud, 
porohasea  land  at  a  sheriff's  sale,  with  his  own  money,  taking  the  title  in  his 
own  name,  upon  a  verbal  agreement  to  hold  it  for  the  benefit  of  the  ezecn* 
tion  debtor,  cannot  be  treated  as  a  troatee  for  sach  debtor:  Pearson  y.  Easi^ 
3d  Id.  28;  WaUon  v.  Srb,  33  Ohio  St.  49,  both  citing  the  principal  case.  In 
no  case  will  a  grantee  be  deemed  a  tmstee,  if  he  nse  no  fraod  or  daoeil  in 
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getting  his  title,  although  he  verballj  promise  to  hold  the  Iftnd  for  the 
graator:  Newton  v.  Taylor^  32  Id.  410,  also  citing  the  principal  case. 

Verbal  Agrbiment  bt  Party  Purchasino  at  Sheriff's  Sals  to  hold 
the  title  for  the  benefit  of  the  execution  debtor  is  within  the  statate  of  frauds: 
Rucker  y.  Steelman,  73  Ind.  402,  citing  the  principal  case;  but  see  Miller  v. 
Anile,  92  Am.  Deo.  495. 


PfiBBY    V.    E0BEBTS« 
[80  Indiana,  344.] 

Assignment  of  Note  Given  to  Secure  Purchase-monxt  of  Land  carries 
with  it  the  vendor's  lien  on  the  property;  and  it  makes  no  di£Ference 
that  the  payor  is  under  the  disability  of  coverture  at  the  time  of  the  exe* 
cution  of  the  note. 

Ck)VERTURB  IS  NOT  Bab  TO  SuiT  TO  Bnvoxob  Vkhdob's  Lhh  on  resl  es- 
tate. 

Appeal.    The  opinion  states  the  case. 

A.  C.  Downey^  for  the  appellants. 
8.  CarUVy  or  the  appellee. 

By  Court,  Grbgoby,  J,  This  suit  was  commenced  by  one 
John  W.  Bledsoe  against  Kezia  B.  Perry  and  Robert  A.  Knox, 
on  notes  and  mortgage,  executed  by  Perry  to  Knox,  for  the 
purchase-money  of  the  mortgaged  premises,  and  by  the  latter 
assigned  to  the  plaintifif.  During  the  progress  of  the  suit,  the 
cause  of  action  was  transferred  by  assignment  to  the  appellee, 
who  was  allowed  by  the  court  below  to  be  substituted  plaintiff 
in  the  action. 

The  complaint,  as  finally  amended,  is  in  two  paragraphs: 
the  first,  for  the  vendor's  Uen;  the  second,  on  the  notes  and 
mortgage. 

Kezia  B.  Perry  demurred  to  the  complaint,  which  was  over- 
ruled. She  then  answered,  —  1.  The  general  denial;  2.  Cover- 
ture; 3.  That  the  transfer  of  the  vendor's  lien  was  made  after 
the  suit  was  commenced. 

Demurrers  were  sustained  to  the  second  and  third  para- 
graphs of  the  answer.  Trial  by  the  court,  finding  for  the 
plaintiff,  and  final  decree.  The  evidence  is  not  made  a  part 
of  the  record. 

The  point  made  on  the  demurrer  to  the  complaint  is  the 
same  as  that  raised  by  the  demurrer  to  the  third  paragraph 
of  the  answer.  The  notes  and  mortgage  were  transferred  by 
assignment  before  the  commencement  of  the  action,  but  as  the 
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mortgagor  was  a  married  woman  at  the  time  of  their  execu- 
tion, some  doubts  arose  as  to  whether  this  assignment  trans- 
ferred the  vendor's  lien.  To  obviate  this  difficulty,  Knox,  the 
mortgagee,  after  the  commencement  of  the  action,  executed  to 
the  plaintiff,  Bledsoe,  a  formal  instrument  of  assignment  of  the 
vendor's  lien. 

It  is  well  settled  in  this  state  that  the  assignment  of  a  note 
given  to  secure  the  purchase-money  for  real  estate  carries 
with  it  the  vendor's  lien  on  the  property:  Kern  v.  Hazlerigg^ 
11  Ind.  443  [71  Am.  Dec.  360];  Fisher  v.  Johnson,  5  Id.  492; 
Brumfield  v.  Palmer,  7  Blackf.  227. 

It  can  make  no  difference  in  principle  that  the  payor  is 
under  disability  of  coverture. 

The  court  committed  no  error  in  overruling  the  demurrer  to 
the  complaint,  and  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  answer. 

Coverture  was  pleaded  in  bar  of  the  whole  action.  It  was 
no  defense  to  the  vendor's  lien.  The  court  therefore  was  right 
in  sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer. 

The  decree  was  for  a  foreclosure  of  the  mortgage.  In  the 
absence  of  the  evidence,  we  must  presume  in  favor  of  the 
action  of  the  court  below.  Such  a  decree  was  proper  under 
the  issue  made  on  the  second  paragraph  to  the  complaint. 

The  judgment  is  affirmed,  with  costs,  and  five  per  cent 
damages. 

Whxthkb  AflsiovMXirr  ov  Nora  Given  to  Sboubb  Pubghasb-monkt 
Carribs  with  It  YBNDOR'a  Libn,  see  Sieharda  y.  Learning,  81  Am.  Dec. 
239,  note  261,  where  the  cases  on  both  sides  of  this  question  are  ooUected. 
In  Indiana,  a  vendor  of  real  estate  may  have  a  Uen  thereupon  for  unpaid 
purchase-money  against  a  married  woman  grantee:  Haskell  v.  8eoU,  56  Ind. 
567;  Huffman  v.  QaMt,  86  Id.  593^  both  citing  the  principal  case. 

Waivxb  or  YxiniOB's  Lobn:  See  Bwnyofp  v.  Cook,  86  Am.  Dec.  607,  note 
513,  where  other  oases  are  collected.  The  taking  of  notes  from  the  vendee's 
husband  is  not  a  waiver  of  a  vendor's  lien:  JTortfit  v.  OaiMt^  72  Ind.  74^  cit- 
ing the  principal 
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Ambeioan  Express  Company  v.  Hookbtt. 

[90  Indiana,  250.] 

Iv  Indiana,  Expbsss  Companies  are  Common  Cabaibbs. 

Common  Cabribbs  bt  Land  abb  Bound  to  Delivkr  Goods  to  Consionsb 
at  bis  residence  or  place  of  business,  wbere,  from  tbe  nature  of  the  par- 
cels, this  is  the  more  appropriate  place  for  their  delivery.  It  is  not 
sufficient  for  the  carrier  to  leave  them  at  his  public  office,  unless  by 
express  permission,  or  by  a  usage  so  established  and  well  known  as  to 
be  equivalent  to  such  permission. 

Liability  of  Common  Cabbibb  Ends  if  Consignee  is  Absent,  and  the 
carrier  cannot,  after  diligent  inquiry,  find  him  or  ascertain  his  place  of 
residence  or  business;  but  it  is  still  the  duty  of  the  carrier  to  take  care 
of  the  goods  by  holding  them  himself,  or  by  depositing  them  with  some 
suitable  person  for  the  consignee,  and  in  such  case  the  person  holding 
the  goods  becomes  the  bailee  of  the  owner  or  consignee,  and  is  bound 
only  to  reasonable  diligence. 

BxFBBSs  Company  is  Liable  fob  Qoods  Stolen  fbom  its  Office,  unless 
it  makes  diligent  inquiry  to  find  the  person  to  whom  it  is  bound  to  de- 
liver them,  or  exercises  reasonable  care  to  preserve  them,  upon  its  fail- 
ure, after  the  exercise  of  due  diligence,  to  find  the  consignee. 

Appeal.    The  opinion  states  the  case. 

J.  DaviSf  for  the  appellant. 

/.  A.  Harrison,  for  the  appellee. 

By  Court,  Elliott,  J.  Hockett  sued  the  American  Express 
Company  to  recover  the  value  of  a  package  containing  one 
hundred  dollars  in  currency,  received  by  the  company  at 
Chillicothe,  Missouri,  to  be  carried  and  delivered  to  Hockett 
at  Andersontown,  Indiana,  which  the  company  failed  to  do. 

An  answer  was  filed,  to  which  a  demurrer  was  sustained, 
and  the  company  excepted.  On  a  refusal  of  the  company  to 
answer  further,  judgment  was  rendered  for  Hockett.  The 
company  appeals.  The  ruling  of  the  court  on  the  demurrer 
to  the  answer  presents  the  only  question  in  the  case. 

The  answer  alleges  '^  that  the  package  of  money  mentioned 
in  the  complaint  was  duly  received  at  the  office  of  the  defend- 
ant in  Anderson,  Madison  County,  Indiana.  The  defendant, 
upon  inquiry,  could  not  find  the  residence  of  said  plaintiff  to 
be  in  said  town  of  Anderson,  or  in  the  vicinity;  and  being 
ignorant  of  the  real  place  of  residence  or  post-office  address 
of  said  plaintiff,  the  said  defendant,  on  the  day  of  the  arrival 
of  said  package,  wrote  a  notice  informing  the  plaintiff  of  the 
arrival  of  said  package  of  one  hundred  dollars  at  the  said 
o$ce  of  said  defendant,  and  that  the  same  was  ready  for  de« 
livery,  and  then  and  there  inclosed  the  said  notice  in  an 
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envelope,  indorsed  ^Jonathan  Hockett,  Anderson,  Indiana/ 
and  then  and  there  duly  stamped  the  &ame,  and  when  bo 
directed  and  stamped,  dropped  the  same  into  the  post-office 
at  Anderson;  and  then  and  there  placed  said  package  of 
money  in  a  safe  owned  by  the  defendant,  wherein  said  defend- 
ant placed  and  kept  all  money  packages  arriving  by  express 
for  parties,  and  then  and  there  safely  locked  the  same;  said 
package  remaining  in  said  safe  thus  securely  locked  up  for 
several  days,  no  one  calling  for  the  same  until  after  said 
package  had  been  stolen  by  thieves  and  burglars,  who  in  the 
night-time  violently  broke  into  the  office  of  said  defendant 
where  said  safe  wafl  situate,  and  without  the  knowledge  of 
said  defendant,  broke  open  said  safe;  and  feloniously  stole, 
took,  and  carried  away  said  package  of  money,  without  any 
fault  or  neglect  of  the  defendant,"  etc. 

Express  companies  in  this  state  are  declared  by  statute 
(1  G.  <fc  H.  327)  to  be  '^  common  carriers,  and  subject  to  all 
the  liabilities  to  which  common  carriers  are  subject  according 
to  law."  As  a  general  rule,  common  carriers  by  land  are 
bound  to  deliver  the  goods  to  the  consignee  at  his  residence 
or  place  of  business,  where,  from  the  nature  of  the  parcels, 
this  is  the  more  appropriate  place  for  their  delivery.  Nor  is 
it  sufficient  tkat  tiiey  are  left  at  the  public  office  of  the  carrier, 
unless  by  exjH'esB  permission,  or  a  usage  so  established  and 
well  known  as  to  be  equivalent  to  such  permission:  1  Parsons 
on  Contracts,  3d  ed.,  660.  Goods  carried  by  railroad  com- 
panies form  such  au  exception:  Banaemer  v.  Toledo  etc,  R.  R. 
Co.,  25  Ind.  434  [87  Am.  Dec.  367].  But  if  the  consignee  is 
absent,  and  the  carrier  after  diligent  inquiry  cannot  find  him, 
or  ascertain  the  place  of  his  residence  or  business,  then  the 
liability  as  carrier  is  deemed  at  an  end;  but  it  is  the  duty  of 
the  carrier  to  take  care  of  the  goods,  by  holding  them  himself, 
or  depositing  them  with  some  suitable  person  for  the  con- 
signee, and  in  such  case  the  person  holding  the  goods  becomes 
the  bailee  of  the  owner  or  consignee,  and  is  only  bound  to 
reasonable  diligence. 

The  answer  in  this  case  alleges  that  the  defendant,  "  upon 
inquiry,"  could  not  find  the  residence  of  the  consignee  to  be 
in  the  town  of  Anderson,  or  in  the  vicinity,  and  being  igno- 
rant of  his  real  place  of  residence  or  post-office  address,  etc. 
The  inference  from  the  answer  is,  that  the  inquiry,  whatever 
it  was,  was  made  of  some  one  at  defendant's  office,  for  it  seems 
that  immediately  after  the  arrival  of  the  package,  the  inquiry 
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was  made,  the  package  deposited  in  the  safe,  and  the  notice 
prepared  to  be  dropped  in  the  post-office.  But  if  not  made 
there,  where  and  of  whom  was  it  made?  Did  the  agent  of  the 
company  who  made  it  content  himself  with  asking  the  fiist 
person  he  met,  whether  resident  or  stranger,  or  did  he  make^ 
the  inquiry  of  several?  or  in  other  words,  did  be  make  dili- 
gent and  careful  inquiry  to  ascertain  the  residence  of  the  con- 
signee? The  law  required  this  to  be  done,  but  the  answer 
does  not  aver  that  it  was  done.  Again,  the  answer  does  not 
aver  that  the  plaintiff,  or  his  place  of  business,  if  any,  could 
not  easily  have  been  found.  For  aught  that  appears  in  the 
answer,  the  consignee  may  have  had  an  office  or  place  of  busi- 
ness in  Anderson,  where  he  could  readily  have  been  found. 

Nor  does  the  answer  show  that  reasonable  care  was  taken 
of  the  package.  It  alleges  that  it  was  deposited  in  a  safe  in 
the  company's  office,  in  which  other  money  packages  received 
by  the  company  were  deposited,  and  the  safe  securely  locked, 
where  it  remained  until  the  office  and  safe  were  broken  open 
by  burglars  and  the  package  stolen,  without  the  knowledge 
of  the  company.  What  was  the  character  of  the  office  build- 
ing? Was  it  so  constructed  and  guarded  as  to  make  it  a 
reasonably  safe  place  in  which  to  leave  money  packages  un- 
guarded? The  answer  is  silent  in  this  respect;  and  we  can- 
not infer  that  it  was  an  appropriate  or  safe  building  for  such 
a  purpose.  Nor  does  it  appear  that  the  safe  in  which  th» 
money  was  deposited  was  such  that  persons  of  ordinary  pru- 
dence would  have  risked  in  it  such  deposits.  It  is  called  a 
safe,  yet,  for  anything  shown  by  the  answer,  it  may  have  been 
an  insecure  wooden  box.  The  building  was  unguarded,  and 
if,  as  alleged  in  the  answer,  the  company  was  accustomed  ta 
leave  the  money  packages  received  in  the  course  of  its  busi- 
ness deposited  there,  it  might  reasonably  be  expected  that 
thieves  and  burglars  would  closely  scrutinize  its  condition, 
and  common  prudence  would  require  that  either  the  building 
or  the  safe  should  be  such  as  would  likely  resist  such  an 
attack;  but  there  is  nothing  in  the  answer  showing  that  such 
was  the  character  of  either.  So  that  if  the  facts  alleged  in 
the  answer  could  be  deemed  sufficient  to  discharge  the  appel- 
lant from  liability  as  a  carrier,  still  it  fails  to  show  that  it 
exercised  reasonable  care  with  the  package  as  bailee.  It  fol- 
lows that,  in  any  view  of  the  case,  the  answer  is  bad,  and  the 
demurrer  to  it  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 
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LiABn^rnr  of  Bjjlboad  Compamt  fob  Bagoaoe  Stolen  weole  nr  in 
K££FiNO:  See  Warner  v.  BurlingUm  A  M,  R.  R.  /?.,  92  Am.  Dec  389;  J^Ai- 
menihai  v.  Brainerd,  91  Id.  349. 

SxFRBSS  Company  is  Common  Carrier  when:  See  SotOhem  Ehoprtu  Co, 
▼.  Newby,  91  Am.  Deo.  783. 

DuTT  of  Common  Carrier  to  Safely  Store  Goods  after  they  h«rift 
reached  their  destmaticm:  See  Blumenihal  v.  Brcanerd,  91  Am.  Dec.  349,  nota 
S63,  where  other  oases  are  coUeoted. 


EIaUFMAN    V.    DiCEENSHEETS. 

fSO  Indiana.  258.] 

Money  Paid  in  SATisFAcnoN  of  Judgment,  upon  Compromise  and  Set- 
tlement thereof,  and  of  the  subject  of  litigation,  cannot  be  recovered 
back  upon  the  reversal  of  the  judgment  by  the  supreme  coork 

Appeal.    The  opinion  Btates  the  case. 
D.  P.  Baldwin^  for  the  appellants. 

By  Court,  Frazer,  J.  This  was  a  suit  by  the  appellee 
against  the  appellants,  to  recover  back  money  paid  by  the 
plaintiff  to  the  defendants  in  satisfaction  of  a  judgment  held 
by  the  latter  against  the  former,  which  was  subsequently  re- 
versed by  this  court:  See  28  Ind.  251,  and  also,  S.  C,  29  Id. 
154.  Proper  issues  being  formed,  it  appeared  by  the  evidence, 
without  controversy,  that  the  judgment  was  satisfied  by  a 
compromise  in  which  the  present  appellants,  in  order  to  avoid 
further  litigation,  which  was  threatened  by  an  appeal  to  this 
court,  agreed  to  accept,  and  did  accept,  the  note  of  a  third 
person,  due  in  ninety  days,  and  the  plaintiff  agreed  not  to 
prosecute  an  appeal.  In  a  word,  there  was  a  settlement  and 
compromise,  not  only  of  the  judgment,  but  of  the  subject  of 
litigation.  On  this  evidence  there  was  a  finding  for  the  plain- 
tiff.   The  case  is  here  on  the  evidence. 

Cannot  a  controversy  be  compromised  as  well  after  a  judg- 
ment as  before,  and  further  litigation  be  thus  avoided?  And 
is  not  the  arrangement  just  as  valid?  The  question  is  too 
plain  to  justify  discussion.  It  could  only  be  by  confound- 
ing questions  altogether  dissimilar,  and  applying  language 
used  in  one  connection  to  another  subject  entirely  out  of  mind 
when  that  language  was  employed,  that  what  we  said  in  29 
Indiana  could  have  misled  anybody  into  the  belief  that 
money  paid  under  the  circumstances  shown  by  this  evidence 
could  be  recovered  back. 
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The  judgment  is  reversed,  with  costs;  cause  remanded  for 
a  new  trial. 


Retvbsal  or  Judgioent,  Effect  of:  See  Tttrleton  y.  CMdthwaiU^s  Hek% 
68  Am.  Dec.  296,  note  303,  where  other  cases  are  collected. 

Ths  FRiNdPAL  CASE  IS  CITED  in  BeUon  v.  SmUhf  45  Ihd.  291,  to  the  point 
that  payment  of  a  judgment  does  not  prevent  the  party  so  paying  from  after* 
wards  taking  an  appeaL 


Onstatt  v.  Beam. 

[80  Indiana,  299.J 

Description  of  Propebtt  in  Complaint  in  Replevin  as  ''one  white 
shoat  of  the  value  of  fourteen  dollars,"  is  sufficiently  explicit. 

AonoN  OF  Trial  Court  in  Adbcittino  Evidence  will  be  Pbsbviixd  to 
BE  Right,  in  the  absence  of  any  proof  to  the  contrary. 

Where  Evidence  is  Strictly  Rebuttino,  it  is  not  error  for  the  oonrt  to 
refuse  to  allow  the  introduction  of  testimony  in  reply. 

Appeal.    The  opinion  states  the  case. 

/.  U.  Pettity  T,  T.  Weivy  and  H.  S.  Kelley,  for  the  appellant. 

By  Court,  Gregory,  J.  This  was  an  action  of  replevin  com- 
menced before  a  justice  of  the  peace  by  Ream  against  Onstatt. 
The  complaint  averred  that  the  plaintiff  was  the  owner  of  and 
entitled  to  the  possession  of  one  '^  white  shoat "  of  the  value 
of  fourteen  dollars,  of  which  the  defendant  had  the  possession, 
without  right,  which  was  unlawfully  detained  from  him  by 
the  defendant,  and  that  the  same  had  not  been  taken  by  virtue 
of  any  execution  or  other  writ  against  the  plaintiff.  The  ap- 
pellant moved  in  the  court  below  to  set  aside  the  cause  of  ac- 
tion, because,  as  was  alleged,  the  description  of  the  property 
in  controversy  was  not  specific  enough. 

In  Pope  V.  TUlmanj  7  Taunt.  642,  Gibbs,  C.  J.,  in  speaking 
for  the  court,  says:  "I  would  not  give  judgment  in  this  case, 
without  stating  that  the  court  have  not  failed  to  advert  to  a 
case  in  the  time  of  Lord  Hardwicke,  in  which  it  was  held  that 
a  count  for  taking  a  certain  parcel  of  flax  and  a  certain  parcel 
of  paper  was  good;  and  another  case,  in  which  the  taking 
fourteen  skimmers  and  ladles  was  held  sufiBcient;  but  there 
was  something  to  guide  the  party;  here  is  nothing  whatever 
to  guide  the  party  as  to  the  nature  of  the  goods  taken." 

The  description  in  that  case  was  '^  divers  goods  and  chattels 
of  the  plaintiff."  In  the  case  at  bar,  the  number  and  nature 
of  the  property  and  its  value  are  stated.     It  is  true  that  no 
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means  is  afforded  by  the  description  by  which  it  could  be  dis- 
tinguished from  any  other  white  shoat.  Mr.  Chitty  says:  "  It 
must  be  confessed  that  as  the  description  of  goods  or  lands 
must  in  general  be  exceedingly  similar,  there  is  but  little  prac- 
tical utility  in  this  rule  except  as  regards  the  description  of  a 
close  by  abuttals":  1  Chitty's  Pleading,  9th  Am.  from  6th 
Lond.  ed.,  377.  The  complaint  was  good,  and  the  descrip- 
tion of  the  property  sufficiently  definite. 

There  are  objections  taken  to  the  admission  of  evidence,  on 
the  ground  that  it  was  not  introduced  in  its  proper  order,  and 
for  irrelevancy;  but  the  evidence  given  in  the  cause  is  not 
made  a  part  of  the  record,  and  it  is  impossible,  from  the  part 
of  the  testimony  given,  to  determine  whether  it  was  rebutting 
or  relevant.  We  must  presume,  in  the  absence  of  a  contrary 
showing,  that  the  court  below  did  right.  If  the  evidence  given 
was  strictly  rebutting,  then  the  court  committed  no  error  in 
refusing  to  allow  the  appellant  to  introduce  testimony  in  reply 
thereto. 

The  controversy  was  over  the  identity  of  a  hog.  Each  party 
claimed  that  the  shoat  embraced  in  the  suit  was  his.  In  the 
complication  of  such  a  question,  it  is  easy  to  see  that  the  evi- 
dence admitted  over  the  objection  of  the  appellant  was  both 
relevant  and  rebutting.  If  so,  then  there  is  no  error  in  the 
action  of  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

EVIDKNCB  IN  ChISF  MAT  BB  InTBODUCED  AFTBB  PaBTOES  HAVB  RxSTU)^ 

in  the  discretion  of  the  oonrt:    Donaldson  v.  Miesis^ppi  efc.  H,  R.  Co.,  87 
Am.  Dec.  391. 

lySTRUCTIONS  OF  LoWER  CoUHT  WILL  BE  PRESUMED  TO  HAVB  BEEN  GOB- 

EECT,  in  the  absence  of  any  proof  to  the  contrary:    See  People  y.  King^  87 
Am.  Dec.  05,  note  101,  where  other  cases  are  coUeeted. 

Dbsobiftion  or  Propbbtt  in  Replevin,  SurnancNcr  of:    See  Porno  o^ 
▼•  Trimper,  85  Am.  Dec.  714»  note  720,  where  other  oases  are  collected. 


Labqe  V.  Kebn's  Creek  Draining  Gompant. 

180  Indiana,  26t.] 

Complaint  in  Action  bt  Draininq  Company  to  Rboover  Assessment 
need  not  state  in  terms  the  use  for  which  the  money  is  required,  if  it  be 
evident  from  the  whole  complaint  that  it  was  required  for  the  construc- 
tion of  the  drains  referred  to  in  the  direotors'  order  for  payment,  set  out 
in  the  complaint. 

Affidavit  that  *' Foregoing  Assessment  is  Correct  to  Best  of  ocm 
Judgment,"  is  a  sufficient  compliance  with  the  requirements  of  a  statute 
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requiring  an  affidavit  that  "  the  same  is  in  all  respects  a  true  asaeasment 
to  the  best  of  their  judgment  and  belief." 
Complaint  in  Action  bt  Drainino  Company  to  Knfobcx  Payment  or 
Assessment  against  a  person  not  a  member  of  the  corporation  most 
describe  the  commencement^  course,  and  terminus  of  the  drain.  But  the 
fact  that  the  company  has  not  procured  the  right  of  way  will  not  bar 
such  action. 

Appeal.    The  opinion  states  the  case. 

8.  A.  Huff  and  D.  Langdon,  for  the  appellant. 

By  Court,  Elliott,  J.  Suit  by  the  Keen's  Creek  Draining 
Company  against  Large,  to  enforce  the  payment  of  an  assess- 
ment of  benefits  to  certain  lands.  The  company  recovered, 
and  Large  appeals.  The  complaint  was  demurred  to,  because 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled.  This  ruling  is  assigned  for 
error.  One  objection  urged  to  the  complaint  is,  that  it  con- 
tains no  allegation  that  it  had  become  necessary  that  the 
association  should  order  the  payment  of  any  portion  of  the 
assessment  made  by  the  appraisers.  The  company  was  or- 
ganized for  the  construction  of  three  several  ditches  or 
drains,  and  the  complaint  shows  that  the  board  of  directors 
ordered  the  payment  of  '*"  thirty  per  cent  of  the  assessed  value 
of  benefits  to  the  lands  affected  by  the  middle  and  north 
ditches."  The  complaint  does  not  in  terms  state  the  use  for 
which  the  money  was  required,  but  we  think  it  evident  from 
the  whole  complaint  that  it  was  required  for  the  construction 
of  the  drains  referred  to  in  the  order. 

It  is  also  objected  to  the  complaint  that  the  assessment 
returned  by  the  appraisers,  which  is  made  a  part  of  the  com- 
plaint, was  not  verified  as  the  statute  requires.  By  the  affidavit 
appended  to  the  appraisement  or  assessment,  the  appraisers 
swear  that  "  the  foregoing  appraisement  is  correct  to  the  best 
of  our  judgment."  The  affidavit  required  by  the  statute  is, 
that  'Hhe  same  is  in  all  respects  a  true  assessment,  to  the  best 
of  their  judgment  and  belief":  1  G.  &  H.  304,  sec.  12. 

The  affidavit  made  by  the  appraisers  is  not  precisely  in  the 
language  of  the  statute,  but  we  think  it  sufficient.  It  is,  in 
substance,  the  same. 

Another  objection  is,  that  the  complaint  does  not  show 
that  the  proposed  drains  were  ever  located  or  established; 
nor  does  it  describe  their  beginnings,  courses,  or  termini. 
This  objection  is  well  taken. 
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Under  the  statute,  the  defendant,  not  being  a  member  of 
the  corporation,  may  deny  that  the  proposed  drain  is  of  public 
utility,  or  of  private  benefit  to  him;  and  to  enable  him. to 
make  a  proper  issue  on  the  subject,  the  complaint  should  at 
least  give  the  commencement,  course,  and  terminus  of  the 
drain:  West  v.  BuUskin  Prairie  Ditching  Co,y  19  Ind.  458. 
Here  the  complaint  shows  nothing  in  reference  to  them, 
except  that  they  are  in  White  County. 

The  seventh  paragraph  of  the  answer  alleges  that  '*  the 
plaintiff  appropriated  his  (defendant's)  land  for  the  con- 
struction of  said  ditch,  but  did  not  proceed  in  the  manner 
required  by  law  for  the  assessment  of  like  damages  in  case 
of  the  construction  of  railroads,  canals,  and  other  similar 
works."  Various  provisions  of  the  statute  in  reference  to 
the  appropriation  of  lands  for  the  way  of  railroads  and  other 
public  works,  and  the  assessment  of  damages  therefor,  are 
then  set  out;  and  the  paragraph  concludes  by  averring  that 
the  plaintiff  had  not  complied  with  any  of  the  provisions  of 
the  statute  so  set  out,  wherefore  it  was  not  authorized  to 
construct  the  proposed  drains.  The  court  at  first  overruled 
a  demurrer  to  this  paragraph;  and  the  plaintiff  replied  that 
the  drain  was  constructed  through  the  defendant's  land  by 
his  leave  and  license.  A  demurrer  was  filed  to  the  reply, 
and  the  court,  upon  a  reconsideration  of  the  question, 
sustained  the  demurrer  to  that  paragraph  of  the  answer. 
This  ruling  is  also  complained  of.  Perhaps,  as  the  complaint 
was  defective,  the  demurrer  to  the  answer  should  have 
been  overruled,  on  the  principle  that  a  bad  answer  is 
sufficient  to  a  bad  complaint.  But  if  the  complaint  had 
been  good,  the  answer  would  clearly  have  been  bad.  The 
question  of  the  right  of  way  has  no  connection  with  that 
of  enforcing  the  assessment.  The  company  had  the  power 
to  procure  the  right  of  way,  either  by  purchase  or  by 
having  the  damages  assessed  and  paying  therefor,  if,  indeed, 
the  question  was  not  settled  in  the  assessment  of  benefits. 
In  any  event,  the  fact  that  the  right  of  way  had  not  been 
procured  would  not  bar  the  suit  to  compel  the  payment  of 
the  assessments. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  leave  to  both  parties  to  amend  their  pleadings. 


Wherx  Member  of  DRAisisa  Comfant  is  Sued  ior  Assessment, 
defense  is  limited  to  the  amount  of  the  assessment:  Liberty  Township  Dram* 
ing  A$90ciaUon  v.  JBrumback,  68  Ind.  94,  citing  the  principal  case. 
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Thx  tbinoipal  om  is'  albo  oitid  in  Cratufford  v.  ProMe  Cruk  DiUhing 
Assodation,  44  Ind.  363;  to  the  point  that  the  articles  of  a  draining  oompany 
■honld  give  the  oommencement»  coarse,  and  terminns  of  the  ditch  proposed 
to  be  constmcted. 


PlEL    V.    BbAYBB. 

[80  Indiana,  8S2.] 

pROviBiON  or  Indiana  Statotb  BBQuntiNa  that  nr  Salv  ov  Land  bt 
Shxbivf,  "  if  the  estate  shall  consist  of  several  lots,  tracts,  and  parcels, 
each  shall  be  offered  separately,  and  no  more  of  any  real  estate  shall  be 
offered  for  sale  than  ^all  be  necessary  to  satisfy  the  execution,  nnless 
the  same  is  not  susceptible  of  division,"  applies  to  sales  on  foreclosure  of 
mortgages  as  well  as  to  sales  on  execution. 

Salb  or  Sevzral  Distinct  Tracts  ob  Pabgbls  or  Land  in  Onn  Body, 
made  by  the  sheriff  in  violation  of  the  statute,  is  void. 

Judgment  Cbsditor  Pukchasing  at  SHSRirr's  Salb  n  Chabgkablb  with 
NoTiCB  of  all  irregularities  in  the  sale,  and  a  purchaser  from  him  is 
chargeable  with  notice  of  the  contents  of  the  record. 

Presumption  that  SHERirr.  did  his  Duty  in  Making  Salb  dobs  not 
Prevail,  where  it  is  apparent  from  the  face  of  the  record  that  the  sale 
was  made  in  violation  of  the  statute. 

Where  Whole  or  Mortgagb  Debt  is  Dxte,  it  Land  Consist  or  8bfa- 
RATK  Parcels,  it  is  the  imperative  duty  of  the  sheriff  to  offer  them 
separately,  though  the  decree  of  foreclosure  direct  otherwise,  and  if  it 
consist  of  a  single  tract  susceptible  of  division  without  injury,  and  the 
sale  of  the  whole  is  not  necessary,  he  is  required  to  divide  it  and  offer  at 
one  time  only  so  much  of  it  as  may  be  necessary  to  satisfy  the  judgment^ 
interest,  and  costs. 

Appeal.  This  was  a  suit  brought  by  Piel  against  Brayer, 
Schwier,  and  Brandt.  The  complaint  alleged  that  the  plain- 
tiff executed  to  Brayer  a  note,  and  also  a  mortgage  to  secure 
it,  of  certain  real  estate,  that  he  had  tendered  to  Brayer  an 
amount  exceeding  that  due  upon  said  note,  and  requested  that 
the  mortgage  be  satisfied  of  record,  but  that  Brayer  had  re- 
fused to  accept  the  money  tendered,  and  to  satisfy  the  mort- 
gage; that  Schwier  and  Brandt  claim  to  hold  a  lien  on  the 
said  real  estate  or  some  interest  therein,  the  precise  nature  of 
which  the  plaintiff  was  unable  to  state.  The  money  tendered 
was  brought  into  court.  Brayer  answered  separately  in  two 
paragraphs.  In  the  first,  he  alleged  that  after* said  note  be- 
came due,  he  brought  suit  thereon  and  for  a  foreclosure  of  the 
mortgage;  that  a  judgment  was  rendered  against  the  plain- 
tiff for  the  amount  of  the  note  and  interest,  and  for  a  fore- 
closure of  the  mortgage,  and  an  order  was  made  for  the  sale 
of  the  mortgaged  premises  to  satisfy  the  judgment;  that  the 
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sheriff,  after  giving  due  notice  of  the  time  and  place  of  Bale, 
sold  the  mortgaged  premises  at  public  auction  to  said  Brayer, 
he  being  the  highest  bidder,  and  thereafter  executed  to  him  a 
deed  for  the  same.  The  second  paragraph  alleged  that  in  the 
decree,  the  premises  were  in  one  place  incorrectly  described, 
and  prayed  that  the  erroneous  description  might  be  corrected. 
Schwier  and  Brandt  filed  a  joint  answer,  in  which  they  alleged 
that  Brayer,  after  he  purchased  the  real  estate  at  sheriff's  sale, 
sold  and  conveyed  it  to  them  for  a  valuable  consideration, 
which  they  paid.  They  prayed  that  their  title,  which  they 
claimed  to  be  a  valid  one,  might  be  quieted,  and  that  the 
plaintiff  be  enjoined  from  setting  up  any  adverse  claim  to  the 
property.  The  circuit  court  overruled  demurrers  interposed 
to  these  answers.  The  plaintiff  filed  replies  to  these  answers, 
in  which  he  claimed  that  the  sale  of  the  premises  by  the 
sheriff  to  Brayer  was  void,  for  the  reasons  stated  in  the  opin- 
ion. Other  facts  necessary  to  an  understanding  of  the  case 
are  stated  in  the  opinion. 

J.  L.  Ketcham,  J,  L,  Mitchell^  T.  A,  Hendrichy  0.  B.  Hord, 
and  A,  W.  Hendricks,  for  the  appellant. 

F,  Randy  R.  H.  HaU,  and  A,  Seidensiicker,  for  the  appellees. 

By  Court,  Elliott,  J.  The  only  questions  presented  in  the 
case  for  our  determination  arise  from  the  action  of  the  court 
below  in  overruling  the  demurrers  to  the  answers,  and  in  sus- 
taining those  to  the  replies. 

Are  the  facts  set  up  in  the  answer  sufficient  to  bar  the  ac- 
tion? Two  objections  are  urged  by  the  appellant  to  the  valid- 
ity of  the  sheriff's  sale:  1.  That  the  error  in  the  description 
of  the  mortgaged  premises  in  the  decree  of  foreclosure  is  fatal 
to  the  sale  made  under  it;  and  2.  That  the  real  estate  mort- 
gaged consists  of  two  separate  and  distinct  tracts  or  parcels, 
as  is  shown  by  the  description  thereof  in  the  mortgage  and 
in  the  decree  of  foreclosure,  and  that  the  sheriff  illegally  of- 
fered and  sold  both  parcels  together,  instead  of  selling  each 
parcel  separately. 

The  description  of  the  property  in  the  mortgage,  and  where 
it  is  correctly  described  in  the  decree  of  foreclosure,  is  aa 
follows:  — 

''A  certain  parcel  of  land,  situate  in  out-block  number  72, 
of  the  donation  lands  of  the  city  of  Indianapolis,  and  in- 
closed in  the  following  boundaries:  commencing  at  a  point  on 
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the  Bouth  line  of  said  out-block  number  72,  50  feet  west  of 
the  south-east  corner  of  said  out-lot;  thence  running  north  to 
an  alley  for  158  feet,  more  or  less;  thence  west  for  44  feet  6 
inches,  along  the  south  line  of  said  alley;  thence  running 
south  for  158  feet,  more  or  less,  to  the  south  boundary  of  said 
out- block  number  72;  thence  running  east  to  the  place  of  be- 
ginning. Also,  another  parcel  of  land,  likewise  situate  in  said 
out-block  number  72,  and  inclosed  in  the  following  bounda- 
ries: commencing  55  feet  west  of  the  north-east  boundary  of 
said  out-lot;  thence  running  along  the  north  line  of  said  out- 
block  72  for  55  feet;  thence  souih  for  161  feet,  more  or  less, 
to  an  alley;  thence  east  along  the  line  of  said  alley  for  55 
feet;  thence  north  to  the  place  of  beginning." 

The  conclusion  to  which  we  have  arrived  upon  the  second 
proposition  renders  the  examination  of  the  first  unnecessary. 
It  appears  by  the  sheriff's  return  to  the  order  of  sale  that  the 
whole  of  the  mortgaged  premises  were  offered  and  sold  in  one 
body  at  the  same  time  to  the  defendant  Brayer,  the  mort- 
gagee, for  the  sum  of  three  hundred  dollars.  The  description 
of  land  in  the  mortgage  shows  that  it  consisted  of  two  several 
lots,  or  parcels,  which  were  separated  by  an  alley.  The  stat- 
ute provides  that  '^  if  the  estate  shall  consist  of  several  lots, 
tracts,  and  parcels,  each  shall  be  offered  separately;  and  no 
more  of  any  real  estate  shall  be  offered  for  sale  than  shall  be 
necessary  to  satisfy  the  execution,  unless  the  same  shall  not 
be  susceptible  of  division'':  2  G.  &  H.  249,  sec.  466.  This 
provision  applies  to  sales  on  the  foreclosure  of  a  mortgage 
with  like  force  as  to  sales  on  execution:  2  G.  &  H.  295,  sec. 
635.  And  it  is  well  settled  by  numerous  decisions  of  this  court 
that  if  the  sheriff,  in  violation  of  the  statute,  offer  and  sell 
several  distinct  tracts  or  parcels  of  land  in  one  body,  the  sale 
is  void:  Sherry  v.  Nick  of  the  Woods,  1  Ind.  575;  Reed  v.  Diven, 
7  Id.  189;  Banks  v.  Bales,  16  Id.  423;  Tyler  v.  Wilkerson,  27 
Id.  450.  Brayer,  the  judgment  plaintiff,  being  the  purchaser 
at  sheriff's  sale,  is  chargeable  with  notice  of  all  irregularities 
in  the  sale.  Nor  do  we  think  that  Schwier  and  Brandt  can 
claim  to  be  innocent  purchasers  without  notice  that  the  sheriff 
exceeded  his  power  in  selling  both  parcels  of  the  land  in  one 
body.  They  purchased  from  Brayer  and  derived  their  title 
through  the  mortgage,  decree  of  foreclosure,  and  the  sheriff's 
Bale,  and  are  chargeable  with  notice  of  the  contents  of  the 
record,  and  are  presumed  to  know  the  law.  The  description 
of  the  land  in  the  mortgage  and  decree  of  foreclosure  shows 
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that  it  consisted  of  two  separate  lots  or  parcels;  and  the 
sheriff's  return  to  the  order  of  sale,  which  is  a  part  of  the 
record,  shows  that  both  parcels  were  sold  together  in  one 
body;  they  are  therefore  chargeable  with  notice  of  the  fact 
that  the  sale  was  in  violation  of  the  statute;  and  as  the  fact 
is  apparent  on  the  face  of  the  record  through  which  they  claim 
title,  the  rule  that  the  sheriff  is  presumed  to  have  done  his 
duty  in  making  the  sale  does  not  apply  to  the  case:  See  Doe 
V.  Collinsj  1  Ind.  24. 

The  decree  of  foreclosure  was  rendered  on  default;  and 
immediately  following  the  erroneous  description  of  the  land 
ordered  to  be  sold,  in  which  it  is  described  as  lot  number  144 
in  Noble's  addition  to  the  city  of  Indianapolis,  occurs  the  fol- 
lowing: "  Said  plaintiff  having  shown  said  real  estate  cannot 
be  sold  in  parcels  without  injury,  that  the  sheriff  sell  the  land 
to  the  highest  bidder,"  etc.  It  is  insisted  by  the  appellees 
that  this  provision  of  the  decree  was  binding  on  the  sheriff, 
and  rendered  the  sale  of  both  parcels  of  the  land  together  a 
valid  one.    We  do  not  think  so. 

The  complaint  contained  no  averment  that  the  land  could 
not  be  sold  in  parcels  without  injury.  No  such  issue  was  ten- 
dered by  the  complaint.  Nor  did  the  law  of  the  case  author- 
ize such  an  issue  to  be  presented  and  determined  by  the  court. 
Section  633  of  the  code  provides  that  ^4n  rendering  judgment 
of  foreclosure,  the  court  shall  order  the  mortgaged  premises, 
or  so  much  thereof  as  may  be  necessary,  to  be  sold  to  satisfy 
the  mortgage  and  costs  of  the  action."  Where  a  complaint  is 
filed  for  the  foreclosure  of  a  mortgage  upon  which  there  shall 
be  due  any  interest,  or  installment  of  the  principal,  and  there 
are  other  installments  not  due,  the  court  is  required  to  ascer- 
tain whether  the  property  can  be  sold  in  parcels,  for  the  pur- 
pose of  determining  the  proper  decree  to  be  rendered  in  the 
case:  2  G.  &  H.  295,  296,  sees.  637-639.  But  when  the  whole 
sum  secured  by  the  mortgage  is  due,  no  such  question  can  be 
properly  presented  to  the  court:  See  Harris  v.  Makepeacey  13 
Ind.  560;  Smith  v.  Pierce,  15  Id.  210;  Benton  v.  Wood,  17  Id. 
260.  If  the  land  consists  of  separate  parcels,  it  is  the  impera- 
tive duty  of  the  sheriff,  under  the  statute,  to  offer  the  parcels 
separately;  and  if  it  consists  of  a  single  tract  or  body,  and  is 
susceptible  of  division  without  injury,  and  the  sale  of  the  whole 
is  not  necessary  to  satisfy  the  execution,  he  is  required  to 
divide  it,  and  to  offer  at  one  time  only  so  much  of  it  as  may 
be  necessary  to  satisfy  the  judgment,  interest,  and  costs.     We 
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think  the  answers  were  bad.  If  the  decree  of  foreclosure  is  a 
valid  one,  still,  as  the  sale  by  the  sheriff  is  yoid,  the  appellant 
has  the  right  to  redeem,  and  it  is  shown  by  the  complaint  th<3it 
the  sum  tendered  was  sufficient  to  satisfy  the  judgment,  inter- 
est, and  costs. 

Judgment  reversed,  with  costs,  and  the  cause  remauded, 
with  directions  to  the  circuit  court  to  sustain  the  demurrers  to 
the  answers,  and  with  leave  to  both  parties  to  amend  their 
pleadings. 

Sheriff's  Salb  of  Land  en  MAaas  dtstbad  of  nv  Sepakats  Parcels, 
Validitt  OF:  See  Btmker  y.  Hand,  88  Am.  Deo.  684,  note  688,  where  other 
cases  are  coUected.  A  sale  of  real  estate  as  an  entirety,  when  it  is  suscepti- 
ble of  division  and  sale  in  parcels  sufficient  to  satisfy  the  execution,  is  void- 
able, and  may  be  set  aside:  Stotaenburg  ▼.  Same,  75  Ind.  642;  Jones  v.  Kohomo 
Building  Aes'ti,  77  Id.  344,  both  dting  the  principal  case.  If  land  offered 
for  sale  by  the  sheriff  consists  of  separate  parcels,  it  is  his  imperative  duty 
to  offer  the  parcels  separately;  and  if  it  consists  of  a  single  tracts  and  is  sus- 
ceptible of  division  without  injury,  and  the  sale  of  the  whole  is  not  neoes- 
sary,  he  must  divide  it,  and  offer  at  one  time  only  so  much  of  it  as  may  be 
necessary  to  satisfy  the  judgment,  interest^  and  coets:  Bardeue  v.  Huber,  45 
Id.  238,  also  citing  the  principal  case. 

Judgment  Creditor  is  Chargeable  with  Kotioe  of  Irregularities 
IN  Sale  bt  Sheriff:  See  McLean  County  Bank  v.  Flagg,  83  Am.  Deo.  224. 
The  purchaser  at  a  foreclosure  sale  will  be  affected  by  all  defects  and  irregu- 
larities of  the  sale  that  appear  of  record:  McKeman  v.  N^,  43  Ind.  506; 
Stotscnburg  v.  Same,  75  Id.  541,  both  citing  the  principal  case. 

The  principal  case  is  cited  to  the  point  that  in  decreeing  a  sale  of  lands 
mortgaged,  where  the  whole  debt  is  due,  the  court  is  not  required  to  first 
ascertain  whether  the  parcels  can  be  sold  separately,  in  Oriffin  v.  Beia,  68 
Ind.  I4»  and  in  SkorU  ▼.  Bo^,  77  Id.  226.  It  is  distinguished  in  Weater  v. 
Ouyer,  09  Id.  199,  and  cited  to  »  point  not  considered  in  Haa$elman  v.  Lcwep 
70  Id.  4Ifi. 


Talbott  v.  Grace, 

[80  Indiana,  889.] 

To  Show  DBDnunoN,  vr  User,  of  Land  of  Individita^  to  a  publio  use,  it 
must  have  been  a  user  by  the  public  adverse  to  and  exclusive  of  the 
use  and  enjoyment  of  the  property  by  the  proprietor,  and  not  a  mere 
use  by  the  publio  under  and  in  connection  with  its  use  by  the  owner  in 
any  manner  desired  by  him. 

Right  to  Land  Boats  and  to  Load  and  Unload  Freight,  and  thus  enoom- 
ber  the  land,  cannot  be  acquired  by  the  public  by  prescription  or  onstom. 
Whoever  claims  it  by  long  usage  must  prescribe  in  a  ^ne  e$kUe. 

Appeal.    The  opinion  states  the  case. 
A.  C.  -jyowney,  for  the  appellants. 


704  Talbott  v.  Gbacb.  [Indiana, 

By  Conrt,  Rat,  C.  J.  This  was  an  action  by  appellants  to 
recover  for  the  use  of  the  wharf,  landing,  and  real  estate  of  the 
appellants. 

An  answer  was  filed  in  several  paragraphs,  but  as  only  the 
ruling  upon  the  seventh  is  discussed  by  the  appellants,  we 
omit  the  others.  This  paragraph  alleges  that  the  ground  in 
question  is  situated  in  the  city  of  Rising  Sun,  and  fronting  on 
the  Ohio  River,  and  ''  had  been  used  for  more  than  twenty 
years  before  the  loading  of  said  boats,  in  complaint  mentioned, 
by  the  public  as  a  public  landing  and  wharf  in  said  city,  for 
loading  and  unloading  flat-boats,  and  for  mooring  and  fasting 
said  boats,  and  for  the  convenience  of  the  public  in  navigating 
said  river  by  flat-boats  and  other  craft,  all  of  which  was  well 
known  to  said  defendants  [plaintiff's]  and  those  under  whom 
they  claim  title,  and  with  their  assent.^'  A  demurrer  was 
overruled  to  this  paragraph. 

This  amounts  to  a  claim  of  a  dedication  of  the  property 
to  public  use.  The  facts  alleged,  however,  fail  to  show  tins. 
They  do  not  show  a  dedication  under  such  circumstances  as 
to  indicate  an  abandonment  of  the  use  exclusively  to  the  com- 
munity by  the  owners'  of  the  soil.  To  make  a  dedication  it 
must  have  been  a  use  by  the  public  adverse  and  exclusive  of 
the  use  and  enjoyment  of  the  property  by  the  proprietors,  and 
not  a  mere  use  by  the  public  under  and  in  connection  with  its 
use  by  the  owners  in  any  manner  desired  by  them:  Irwin  y. 
Dixion,  9  How.  10, 

But  again,  the  dedication  to  the  public  claimed  by  this 
answer  is  not  of  a  simple  right  of  way  or  passage,  but  to  land 
boats,  and  load  and  unload  freight,  and  thus  encumber  the 
land.  No  such  use  can  be  acquired  by  the  public  by  pre- 
scription or  custom:  Post  v.  Pearsally  22  Wend.  425;  State  y. 
Wilson,  42  Me.  9.  Such  a  right  may,  it  is  held  in  England, 
be  acquired  by  the  inhabitants  of  a  local  district,  but  cannot 
extend  to  the  public.  Whoever  claims  it  by  long  usage  must 
prescribe  in  a  qvs  estate:  Washburn  on  Easements,  p.  77,  sec. 
17;  Pearsall  v.  Poet,  20  Wend.  111. 

The-  demurrer  should  have  been  sustained  to  the  seventh 
paragraph  of  the  answer. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Dedication,  upon  What  Founbkd:  See  Morrinn  v.  Mturquardt^  92  Am. 
Dec.  444,  note  460,  where  other  cases  are  collected;  San  Framdaco  ▼.  CkUdet^ 
wood,  91  Id.  642,  note  645. 
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Pate  v.  Wright. 

r  80  Indiana,  476.] 

If  iNantuonoirs  abb  not  Modifixd  ob  Chanobd  bt  Avr  Qbal  Chabo% 

bat  go  to  the  jnry  as  they  were  written,  there  ia  no  violation  of  the 
prov^iflion  of  the  code  requiring  all  instmotions  to  be  in  writings 
although  the  court  repeated  orally  a  part  of  one  of  the  charges,  and  in 
reading  another  charge  remarked  orally  that  he  had  not  intended  to 
read  so  far  as  he  had,  and  then  re-read  the  charge  as  he  intended  to 
give  it. 

When  Pabties  Enteb  into  Contbaot  to  be  Pebfobhed  on  Sundat  by 
common  labor,  the  contract,  as  to  performance  on  Sunday,  is  illegal 
and  void. 

Dilivbbt  or  Flottb  on  Boabd  Steamboat  on  Sondat  in  order  to  avoid 
liability  of  delay  in  getting  it  to  market,  occasioned  by  danger  of  th« 
closing  of  navigation,  is  not  a  work  of  necessity. 

Appeal.    The  opinion  states  the  case. 

H.  W.  Harrington  and  C.  A.  Korbly,  for  th6  appellant. 

(7.  E.  Walker^  for  the  appellee. 

By  Court,  Gbegobt,  J.  Suit  by  the  appellant  against  the 
appellees  on  a  contract  for  the  sale  and  delivery  of  three 
thousand  barrels  of  flour.  The  complaint  is  in  four  para- 
graphs. 

The  first  paragraph  alleges  the  sale  of  three  thousand  bar- 
rels of  Double  Extra  Montezuma  Mills  Family  Flour  to  the 
plaintiff,  by  sample,  for  twenty-eight  thousand  eight  hundred 
dollars,  paid  down;  that  the  sample  was  of  a  "  superior  double- 
extra  grade  of  flour,"  known  in  the  market  at  New  Orleans  as 
Montezuma  Double  Extra  Flour;  that  the  defendants  undertook 
and  warranted  t^e  bulk  of  said  three  thousand  barrels  of  flour 
to  correspond  with  the  sample;  that  the  three  thousand  barrels 
of  flour  which  they  delivered  were  not  of  a  grade  and  quality 
of  flour  corresponding  with  the  sample,  but  were  inferior,  to 
wit,  only  superfine;  that  the  same  were  worth  three  dollars 
per  barrel  less;  whereby  plaintiff  suffered  six  thousand  dollars 
damages. 

The  second  paragraph  alleges  a  purchase  by  the  plaintiff  of 
three  thousand  barrels  of  flour  for  twenty-eight  thousand 
eight  hundred  dollars,  paid  down,  which  the  defendants 
agreed  to  deliver  on  board  the  steamboat  Peytona,  at  the 
wharf  in  the  city  of  Madison,  on  the  15th  of  January,  1865; 
that  the  defendants  knew  plaintiff  had  contracted  with  said 
steamer,  that  she  would  arrive  January  15, 1865,  and  that  the 
flour  was  expressly  purchased  for  shipment  to  and  sale  in 
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the  New  Orleans  market;  that  the  defendants  did  not  deliver 
the  three  thousand  barrels  of  flour,  but  only  one  thousand 
barrels,  at  the  time  agreed  upon,  and  did  not  deliver  the 
balance  till  long  after;  that  the  price  of  flour  fell  three  dollars 
per  barrel  in  the  interim,  which  the  plaintiff  lost;  that  the 
plaintiff  was  compelled  to  pay  the  owners  of  the  steamer 
Peytona  three  hundred  dollars  for  not  furnishing  the  freights 
that  is,  the  additional  two  thousand  barrels  not  delivered. 

The  third  paragraph  is  like  the  first  and  second;  i.  e.,  it 
alleges  that  the  contract  of  warranty  and  delivery  was  one. 

The  fourth  paragraph  alleges  that  the  plaintiff  had  pur- 
chased and  paid  twenty-eight  thousand  eight  hundred  dollars 
for  three  thousand  barrels  of  flour,  and  that  the  defendants 
agreed  to  deliver  the  same  at  the  wharf  in  the  city  of  Madison 
in  time  to  ship  the  same  upon  the  steamboat  Peytona,  which 
the  plaintiff  bad  engaged  to  transport  the  flour;  that  the  flour 
was  purchased  expressly  for  shipment  upon  said  steamboat  to 
New  Orleans,  but  that  the  exact  time  of  her  arrival  was  un- 
known; that  the  defendants  were  fully  informed  of  the  objects 
of  the  purchase;  that  at  the  time  of  the  purchase  the'weather 
was  very  cold,  and  there  was  great  probability  that  navigation 
in  the  Ohio  River  would  be  closed  with  ice  in  a  short  time,  and 
that  the  contract  of  delivery  was  made  with  reference  to  the 
state  of  the  weather  and  stage  of  the  river  at  that  time;  that  said 
steamboat  arrived  at  the  wharf  at  Madison  on  the  15th  day 
of  January,  1865,  and  the  plaintiff  was  ready  and  willing 
then  and  there  to  receive  the  flour,  but  the  defendants  refused 
to  deliver  two  thousand  barrels  of  the  same;  that  after  the 
departure  of  the  Peytona  the  river  closed  with  ice,  and  the 
plaintiff  was  unable  to  ship  the  balance  of  the  flour  till  a  long 
time  afterward. 

This  paragraph  contains  the  same  allegations  with  regard 
to  damages  as  the  other  paragraphs. 

The  defendants  answered:  1.  General  denial;  2.  As  to  the 
contract  to  deliver,  that  they  had  no  notice  of  the  arrival  of 
the  Peytona  until  the  evening  of  January  14,  1865;  and  that 
the  15th  (the  next  day)  was  Sunday,  and  they  were  not 
obliged  to  deliver  the  flour  on  that  day;  that  they  commenced 
to  deliver  the  flour  at  midnight  of  the  last-named  day;  and 
that  the  steamer  Peytona  left  after  receiving  one  thousand 
barrels;  3.  That  the  defendants  were  commission  merchants, 
and  did  not  own  the  flour;  that  they  accounted  for  the  flour 
before  notice. 
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The  plaintiff  replied  by  the  general  denial.  Trial  by  jury; 
verdict  for  the  defendants;  motion  for  a  new  trial  overruled, 
and  judgment. 

There  are  a  number  of  questions  argued  by  the  appellant's 
counsel.  As  the  verdict  was  for  the  defendants,  all  the  ques- 
tions on  the  evidence  and  the  instructions  of  the  court  as  to 
the  measure  of  the  damages  become  immaterial. 

The  judge  was  required  by  the  appellant  to  give  the  charges 
to  the  jury  in  writing,  The  court  repeated  orally  a  part  of 
one  of  the  charges.  In  reading  another  charge,  the  judge  re- 
marked orally  that  he  had  not  intended  to  read  so  far  as  he 
had,  and  then  re-read  the  charge  as  he  intended  to  give  it. 
It  is  claimed  that  this  is  a  violation  of  the  provision  of  the 
code  requiring  all  instructions  to  be  in  writing  when  it  is  re- 
quired by  either  party.  We  hold  that  there  was  no  error  in 
the  action  of  the  court.  The  instructions  were  not  modified 
or  changed  by  any  oral  charge,  but  they  went  to  the  jury  as 
they  were  written. 

At  the  request  of  the  appellees  the  court  charged  the  jury  as 
follows:  — 

"  When  parties  enter  into  a  contract  to  be  performed  on  Sun- 
day by  the  common  labor  of  the  party  required  to  perform,  and 
his  employees,  the  contract  as  to  performance  on  Sunday  is 
illegal  and  void,  and  neither  of  them  can  maintain  an  action 
against  the  other  arising  out  of  said  contract  in  respect  to  its 
non-performance  on  Sunday." 

The  appellant  asked  the  court  to  charge  the  jury  as  fol- 
lows:— 

"  Work  and  labor  on  Sunday  are  prohibited  by  statute,  ex- 
cept in  cases  of  charity  or  necessity.  If  you  find  from  the 
evidence  that  negotiations  were  being  made  between  the  plain- 
tiff and  defendants  for  the  purchase  of  three  thousand  barrels 
of  flour,  for  the  purpose  of  shipping  the  same  to  New  Orleans; 
and  if  you  further  find  that  in  anticipation  of  tlie  completion 
of  said  purchase  the  plaintiff  engaged  the  steamer  Peytona, 
when  she  should  come  to  Madison,  to  take  said  flour  on  board 
and  transport  the  same  to  New  Orleans;  and  if  you  further 
find  it  was  uncertain,  at  the  time  of  engaging  such  boat,  when 
she  would  arrive  at  Madison;  and  if  you  further  find  that  on 
the  fourteenth  day  of  January,  1865,  said  plaintiff  purchased 
and  paid  for  said  flour,  and  closed  said  negotiation,  and  that 
the  said  steamer  Peytona  had  notified  the  parties  that  she 
would  be  at  Madison  on  Sunday,  the  15th  of  January,  1865; 
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and  if  you  farther  find  from  the  6videncei;hat  there  was  actual 
danger  at  the  time  of  navigation  closing  soon,  on  account  of 
the  state  of  the  weather;  and  if  you  further  find  that  at  the 
said  time  the  water  in  the  Ohio  River  was  falling  fast,  and  that 
a  delay  of  the  said  boat  over  to  and  during  Monday,  the  16th  of 
tfiaid  month,  would  endanger  her  passage  over  the  falls  at  Louis- 
ville, Kentucky,  and  leave  her  in  danger  of  becoming  ice-bound 
in  said  river;  and  if  you  find  from  the  evidence  that  said 
steamer  was  too  large  to  pass  through  the  locks  around  said 
falls;  and  if  you  further  find  that  on  account  of  the  foregoing 
matters  (if  the  same  be  found  by  you)  the  defendants,  at  the 
time  of  said  contract  of  sale  above  referred  to,  agreed  to  deliver 
said  fiour  at  the  wharf,  to  said  steamer  at  Jtfadison,  on  Sunday, 
the  fifteenth  day  of  January,  1865, — then  it  is  a  question  for 
you  to  decide  whether  such  delivery  of  the  flour  was  not  a 
matter  of  necessity,  under  all  the  circumstances  of  the  case. 
The  necessity  cannot  arise  for  the  mere  convenience  of  a  party; 
nor  can  it  be  founded  on  mere  pretense;  but  must  arise  from 
the  action  of  the  elements,  or  upon  some  contingency  not  occur- 
ring in  the  ordinary  transactions  of  business.  And  a  necessity 
may  be  justified  in  the  management,  protection,  or  disposition 
of  property,  the  value  of  which  in  market  or  otherwise  may  be 
greatly  endangered  by  action  and  operation  of  the  elements; 
and  if  in  this  case  a  real  necessity  for  the  delivery  on  that  day 
existed,  the  defendants  were  bound  to  deliver  the  flour  on  that 
day,  if  they  agreed  to  do  so,  as  above  stated." 

The  court  refused  to  give  the  charge,  and  the  appellant  ex- 
cepted. 

If  it  is  illegal  to  make  a  contract  on  Sunday,  it  certainly  is 
illegal  to  contract  to  perform  one  requiring  common  labor  on 
that  day.  We  think  the  true  rule,  and  the  reason  for  it,  are 
recognized  and  stated  in  Perkins  v.  Jones,  26  Ind.  499. 

If  the  vicissitudes  of  trade  and  speculation  were  allowed  to 
fix  the  rule  as  to  what  are  works  of  necessity,  there  could  be 
no  observance  of  the  Sabbath.  There  are,  as  a  general  thing, 
dangers  attending  every  enterprise,  which  may  be  avoided  by 
expedition;  but  the  Sabbath  is  not  the  day  for  common  labor, 
although  by  such  labor  dangers  may  be  avoided. 

We  think  the  court  below  put  the  case  properly  to  the  jur}*. 

We  have  looked  through  the  evidence,  and  think  there  was 
no  testimony  tending  to  prove  a  contract  to  deliver  the  flour 
on  Sunday.  In  the  absence  of  such  a  contract,  it  is  clear  that 
performance  cannot  be  demanded  on  that  day,  on  the  ground 
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that  a  delay  would  subject  the  obligee  to  liability  to  pecuniary 
loss.  The  cases  cited  by  the  counsel  for  appellant  do  not 
meet  this  case. 

In  Logan  v,  Mathews^  6  Pa.  St.  417,  it  was  held  that  the 
visiting  of  his  father  by  the  defendant  was  a  discharge  of  a. 
filial  duty,  which  nothing  in  the  law  hindered  or  forbade. 

The  ruling  in  Commonwealth  v.  jKnox,  6  Mass.  76,  was  put 
on  the  ground  that  the  defendant  had  contracted  with  the 
postmaster-general,  under  an  act  of  Congress,  to  carry  the 
mail  on  Sunday,  and  that  by  the  federal  constitution,  laws 
made  in  pursuance  thereof  are  declared  to  be  supreme  laws 
of  the  land,  and  to  be  binding  on  the  judges  in  every  state  in 
the  Union. 

In  Flagg  v.  Inhabitants  of  MiUbury,  4  Cush.  243,  it  was  held 
that  when  a  defect  in  the  highway  is  discovered  on  the  Lord's 
day,  which  may  endanger  the  limbs  and  the  lives  of  travelers, 
it  is  not  only  morally  fit  and  proi)er  that  it  should  be  imme- 
diately repaired,  but  it  is  the  imperative  duty  of  the  town, 
which  is  bound  to  keep  the  highway  in  repair,  to  cause  it  so 
to  be  done,  or  to  adopt  means  to  guard  against  the  danger 
until  it  can  be  done. 

In  the  case  under  consideration,  liability  of  delay  in  getting 
the  flour  to  market  was  the  only  thing  involved.  There  was 
no  filial  duty  to  be  performed;  there  was  no  supreme  law  of 
the  land  requiring  and  making  the  act  lawful;  life  and  limb 
were  not  endangered  by  the  omission  to  do  the  work  de- 
manded. There  was  no  moral  fitness  in  requiring  the  appel- 
lees to  do  the  work  of  delivery  on  the  sabbath  for  any  purpose 
involved  in  the  transaction. 

If  the  steamer  in  this  case  could  lawfully  demand  to  be 
freighted  on  the  sabbath,  we  know  of  no  legal  reason  that 
would  prevent  any  boat  on  the  Ohio  River  from  making  a 
like  demand. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 


Ck>NTBA(7i8  Mads  ok  Scnn>AT,  VALmrrr  or:  See  Hazard  v.  Day,  92  Am. 
Dee.  790,  note  974,  where  other  cases  are  ooUected.  Contracts  entered  into 
on  Sunday  are  void  in  Indiana:  GaileU  v.  Trtuteet  c/  M.  B,  Church,  62  Ind. 
367;  GUbert  v.  Vaehon,  69  Id.  374;  Parker  v.  Pitts,  73  Id.  699;  Shaw  v.  Wil 
Uatm,  87  Id.  162;  City  qfEhanaoOie  v.  Morris,  87  Id.  272,  aU  citing  the  prin- 
cipal case. 
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Evans  v.  Browne. 

[80  IlfDIANA,  614. 

CouRiB  ov  Inbiaka  mnrr  Taxk  Judicial  Nones  of  wbat  is  sod  wbat  is 
not  the  public  statatory  law  of  the  state. 

When  Statute  is  Authsntigated  bt  Signatures  or  PBssiDniG  Origbbs 
of  the  two  houses  of  the  legislatare,  the  courts  will  not  search  farther  t6 
ascertain  whether  or  not  such  facts  existed  as  gaye  constitational  war- 
rant to  those  officers  to  thus  authenticate  the  act  as  having  reoeiy«d 
legislative  sanction  in  such  manner  as  to  give  it  the  force  of  law. 

Appeal.  The  appellee,  plaintiff  below,  in  his  complaint  al- 
leged that  by  an  act  of  the  general  assembly  of  the  state  of 
Indiana,  passed  at  the  special  session  thereof  in  the  year  1869, 
entitled  ^'An  act  making  specific  appropriations  for  the  year 
1869  and  1870,"  it  was,  among  other  things,  enacted:  "That 
Thomas  M.  Browne  be  allowed  the  sum  of  fifteen  hundred 
dollars,  for  services  as  attorney  to  the  Morgan  Raid  Commis- 
sion, by  appointment  from  Governor  Baker,  as  provided  for  in 
the  concurrent  resolutions  of  the  general  assembly  of  the 
state  of  Indiana,  for  the  year  1867";  that  the  plaintiff  de- 
manded of  the  defendant  that  he  draw  a  warrant,  as  auditor 
of  state,  in  favor  of  the  plaintiff,  on  the  treasurer  of  state  of 
the  state  of  Indiana,  for  said  sum  due  to  him  by  said  act; 
that  the  defendant  refused  and  refuses  to  draw  said  warrant. 
The  prayer  was  for  a  writ  of  mandate  to  compel  the  defendant 
to  draw  said  warrant.  The  defendant  in  his  answer  admitted 
said  allowance  to  the  plaintiff  by  said  act,  but  charged  that 
said  act  did  not  become  a  law  of  the  land,  binding  and  justify- 
ing the  defendant  in  acting  under  the  same,  for  the  reason  that 
said  bill,  after  its  passage  in  the  house  of  representativeSi 
was  reported  to  the  senate  for  its  action,  and  was  by  the 
senate  amended  in  many  important  particulars;  that  the  bill 
thus  amended  was  returned  to  the  house,  and  before  the 
amendments  made  by  the  senate  were  considered  and  acted 
on  by  the  house,  forty-two  members  of  said  house  of  repre- 
sentatives resigned  their  offices  as  members  of  said  house,  by 
presenting  and  delivering  to  the  governor  of  the  state  their 
resignations  in  writing,  which  were  filed  with  the  governor  on 
the  13th  of  May,  1869,  thereby  then  and  there  destroying  the 
capacity  and  power  of  said  house  to  legislate  and  transact 
business,  reducing  the  number  of  its  members  below  sixty- 
seven,  its  constitutional  quorum;  that  on  the  14th  of  May, 
1869,  said  house,  without  said  constitutional  quorum,  con- 
curred in  the  several  amendments  of  the  senate,  and  finally 
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passed  said  bill;  that  thereafter,  on  the  same  day,  the  gov- 
ernor officially  communicated  to  the  house  information  of  the 
fact  that  forty-two  members  of  said  house  had,  on  the  13th 
of  May,  1869,  so  resigned;  and  hence,  that  said  bill  did  not 
become  a  law.  The  plaintiff  demurred  to  this  answer,  but  his 
demurrer  was  overruled.  The  plaintiff  then  replied  that  there 
was  a  quorum  of  the  members  of  the  house  present  at  the 
time  of  the  concurrence  by  the  house  in  the  senate  amend- 
ments to  said  bill,  as  appeared  from  the  journal  of  the  pro- 
ceedings of  the  house.  A  copy  of  the  journalof  said  house 
for  the  13th  and  14th  of  May,  1869,  was  made  a  part  of  the 
reply.  The  defendant  demurred  to  the  reply,  on  the  ground 
of  insufficiency,  but  the  court  overruled  the  demurrer.  The 
cause  was,  by  agreement,  tried  by  the  court.  The  court  found 
for  the  plaintiff,  and  ordered  that  the  writ  issue  against  the 
defendant.  The  defendant  moved  for  a  new  trial,  which  being 
denied,  he  filed  his  bill  of  exceptions.  In  addition  to  the  evi- 
dence contained  in  the  bill  of  exceptions,  a  certified  copy  of  a 
message  of  the  governor  was,  by  agreement,  made  part  of  the 
evidence  and  attached  to  the  record.  By  this  message  the 
governor  communicated  to  the  house  that  forty-two  mem* 
bers  thereof  (naming  them)  presented  and  delivered  to  him 
their  resignations  as  such  members,  on  the  13th  of  May,  1869. 
And  it  was  agreed  that  this  message  was  transmitted  by  the 
governor,  through  the  speaker,  to  the  house,  on  the  14th  of 
May,  1869,  after  the  house  had  concurred  in  the  amendments 
of  the  senate  to  the  specific  appropriation  bill.  Prefixed  to 
the  enrolled  act  filed  in  the  office  of  the  secretary  of  state  was 
the  following  statement:  — 

'^  House  bill  No.  311,  hereto  attached,  entitled  'An  act 
making  specific  appropriations  for  the  year  1869  and  1870,' 
having  been  presented  to  me  on  the  fifteenth  day  of  May,  1869, 
and  the  final  adjournment  of  the  general  assembly  having 
taken  place  on  the  seventeenth  day  of  May,  1869,  and  said 
act  not  having  been  approved  and  signed  by  me,  and  not 
having  been  filed  in  the  office  of  the  secretary  of  state,  with 
my  objections  thereto,  within  five  days  after  said  adjourn- 
ment, said  act  therefore  took  effect,  under  the  constitution, 
without  executive  approval,  on  the  twenty-second  day  of  May, 
1869;  and  now,  in  filing  it  in  the  office  of  the  secretary  of 
state,  I  deem  it  my  duty  to  accompany  it  with  a  statement  of 
facts  as  to  the  manner  of  its  passage.  The  bill,  having  regu- 
larly passed  the  bouse,  was  reported  to  the  senate,  and  was 
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amended  in  many  particulars  by  the  senate,  by  the  addition 
of  many  new  sections  making  additional  appropriations.  Thus 
amended,  the  bill  was  returned  to  the  house,  and  before  the 
amendments  so  made  by  the  senate  were  considered  by  the 
house,  forty-two  members  of  the  house  resigned  their  offices 
as  members  of  the  house  of  representatives,  by  presenting  and 
delivering  to  the  governor  their  resignations  in  writing.  These 
resignations  were  made  on  the  thirteenth  day  of  May,  1869, 
and  afterwards,  on  the  fourteenth  day  of  May,  1869,  the  house 
of  representatives  concurred  in  the  said  amendments  of  the 
senate  to  said  bill;  and  on  the  same  day,  but  not  until  after 
this  concurrence  had  taken  place,  the  governor  officially  com- 
muicated  to  the  house  of  representatives  information  of  the 
fact  that  the  said  forty-two  representatives  had,  on  the  said 
thirteenth  day  of  May,  1869,  so  resigned. 

(Signed)  "Conrad  Baker,  Governor. 

"  Executive  Chamber,  Indianapolis,  May  22,  1869." 

After  the  signatures  of  the  presiding  officers  of  the  legislature 
upon  the  enrolled  act,  was  the  following  indorsement:  ''  This 
bill  was  presented  to  me  on  the  fifteenth  day  of  May,  1869, 
and  the  final  adjournment  of  the  general  assembly  took  place 
on  the  seventeenth  day  of  the  same  month;  and  the  bill,  not 
having  been  acted  upon  within  five  days  thereafter,  took 
effect,  without  executive  approval,  on  the  twenty-second  day 
of  May,  1869.     (Signed)  Conrad  Baker." 

J.  W,  Oordony  W.  Morrow^  and  N.  Truder^  for  the  appellant 

T.  3f.  Browne^  S.  E.  Perkins^  J.  S.  Harvey,  N.  Van  Homf 
J,  E.  McDonald^  A.  L.  Roache.  and  E.  M.  McDonald^  for  the 
appellee. 

By  Court,  Fbazer,  J.  The  following  questions  only  are 
necessary  to  be  considered  in  order  to  reach  a  decision  of  this 
cause,  viz.:  1.  Must  the  courts  of  this  state  take  judicial 
knowledge  of  what  is  and  what  is  not  the  public  statutory  law 
of  the  state?  2.  When  a  statute  is  authenticated  by  the  sig* 
natures  of  the  presiding  officers  of  the  two  houses,  will  the 
courts  search  further  to  ascertain  whether  such  facts  existed 
as  gave  constitutional  warrant  to  those  officers  to  thus  authen- 
ticate the  act  as  having  received  legislative  sanction  in  such 
manner  as  to  give  it  the  force  of  law? 

1.  There  are  some  cases  in  our  reports  in  which  it  has  been 
conceded  that  an  issue  may  be  made  upon  the  record  by  plead* 


May,  1868.]  EvAys  v.  Browne.  713 

ing,  upon  the  determination  of  which,  upon  evidence  adduced, 
the  courts  are  to  be  governed  in  deciding  what  is  a  statute  of 
the  state;  but  a  very  full  consideration  of  the  question  on  the 
present  occasion,  aided  by  able  counsel,  has  resulted  in  the 
clearest  conviction  that  the  doctrine  has  no  support  whatever 
in  sound  principle.  Can  it  be  tolerated  that  a  court  must  be 
informed  what  the  law  is  by  the  verdict  of  a  jury,  as  would  be 
in  criminal  cases? — that  in  one  case  it  shall  be  compelled,  by 
the  finding  of  an  issue,  to  determine  that  the  legislature  has 
enacted  thus  and  so,  and  in  the  very  next  case  to  be  tried, 
where  the  same  issue  is  not  made  by  the  pleadings,  or  the 
same  evidence  has  not  been  produced,  or  another  jury  has 
found  differently,  the  very  same  court  must  determine  that 
there  is  no  such  statute?  It  is  a  maxim  old  as  the  common 
law,  and  a  rule  of  necessity,  that  the  court  takes  judicial  no- 
tice of  public  law;  it  is  presumed  to  know  what  it  is,  and  it  is 
its  duty  to  know  it.  Even  the  private  citizen  must  know  it  at 
his  peril;  and  his  responsibilities  and  duties  are  based  upon 
the  conclusive  presumption  that  he  has  this  knowledge.  Must 
the  court  employ  the  machinery  of  a  trial  to  give  information 
to  the  judge,  which,  as  a  citizen,  he  must,  at  the  risk,  possibly, 
of  his  liberty  or  life,  have  possessed  before  he  was  called  to 
the  bench?  It  is  a  most  mischievous  departure  from  plain 
and  wise  maxims  derived  from  that  system  of  laws  which 
forms  the  basis  of  and  constitutes  largely  the  body  of  ours; 
and  while  it  would  have  disturbed  the  harmony  and  order  of 
judicial  administration  in  England,  it  would  in  this  state,  in 
view  of  the  provisions  of  our  constitution,  which  contains  spe- 
cific directions  for  the  mode  of  authenticating  statutes  by  high 
legislative. officers,  acting  under  solemn  oath,  and  requires  a 
journal  of  legislative  proceedings  to  be  kept  and  published, 
be  entirely  destitute  of  any  conceivable  utility.  The  enrolled 
acts,  with  their  authentication,  are  deposited  in  a  public  office, 
and  are  there  accessible  to  everybody.  The  journals  are  pub- 
lic documents  at  least,  if  not  records,  and  are  also  within 
reach  of  all.  Whatever,  affecting  the  question  of  a  quorum, 
such  as  the  resignation  of  members,  may  have  been  lodged 
with  the  governor,  may  also  be  inspected.  In  short,  every  fact 
upon  which,  in  any  view,  depends  the  question  whether  a  doc- 
ument purporting  to  be  a  statute  has,  by  legislative  action, 
been  invested  with  the  force  of  law,  is,  in  its  nature,  a  public 
fact  which  may  be  easily  ascertained;  it  is  a  fact  of  public 
current  history,  and  there  is  therefore  no  necessity  for  bring- 
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ing  it  to  judicial  knowledge  by  the  finding  of  an  issue.  It 
may  be  true  that,  ordinarily,  the  courts  would  not,  unless  the 
matter  was  questioned,  make  any  investigations  beyond  the 
statute-book  itself;  but  this  argument  is  not  forcible;  for  the 
industry  and  research  of  counsel  can  as  well  put  the  court 
upon  inquiry  by  an  argument  and  a  reference  to  the  sources  of 
information  as  by  pleading  upon  the  record.  To  us  it  seems 
an  astonishing  fact  in  the  history  of  jurisprudence  that  there 
should,  in  this  country  especially,  have  ever  existed  a  conflict 
of  decisions  upon  the  subject,  or  that  it  should  have  been  seri- 
ously presented  as  a  question  for  judicial  determination. 

In  Skinner  v.  Demingy  2  Ind.  558  [54  Am.  Dec.  463],  this 
question  was  virtually  decided  the  other  way,  on  the  authority 
of  Purdy  v.  People^  4  Hill,  384.  In  Coleman  v.  Dobbins,  8  Ind. 
156,  there  is  a  dictum  to  the  same  effect,  though  it  is  ex- 
pressly declared  that  the  point  is  not  decided  definitely.  The 
judgment,  however,  implies  such  a  decision,  and  cannot  be 
supported  otherwise  than  by  this  implication.  These  cases, 
and  some  others  in  our  reports  which  concede  the  same  point, 
have  embarrassed  us;  but  we  cannot  concur  in  them. 

It  is  believed  that  this  anomalous  and  essentially  mischiev* 
ous  doctrine  had  its  origin  in  New  York.  After  the  subject 
had  there  become  enveloped  in  uncertainty  by  a  mulitude  of 
<5urious  opinions  delivered  in  Purdy  v.  People,  supra, — a  case 
from  the  report  of  which  it  is  almost  impossible  to  tell  what 
was  held  by  the  majority  to  be  law  upon  any  subject,  but  in 
which  the  actual  judgment  of  reversal  in  favor  of  the  plaintiff 
in  error  (who  disputed  the  validity  of  the  passage  of  an  act, 
and  yet  did  not  raise  the  question  by  pleading),  precludes  the 
possibility  of  such  a  ruling, — the  court  of  appeals«.finally,  in 
People  V.  Supervisors  etc,,  8  N.  Y.  317,  without  giving  any 
reason  or  citing  any  authority  to  sustain  it,  did  distinctly  lay 
down  the  doctrine,  in  a  case  where  it  was  entirely  unnecessary 
to  have  considered  the  question  at  all.  The  opinion  in  Cole- 
man V.  Dobbins,  supra,  cites  Speer  v.  Plank  Road  Co.,  22  Pa.  St. 
376.  That  case  is  not  to  the  effect  supposed.  Miller  v.  StcUe^ 
3  Ohio  St.  475,  decides  nothing  whatever  upon  the  subject 
It  is  probable,  however,  that  this  New  York  doctrine  (now  ex- 
ploded in  that  state)  has  passed  into  other  states,  and  been 
adopted  without  much  examination.  Indeed,  whenever  it  is 
admitted  that  there  is  no  certain  and  conclusive  method  by 
which  the  legislature  is  to  make  known  its  action,  and  the 
question,  What  is  the  statute  law?  is  held  to  require  search  in 
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all  quarters  for  facts  to  answer  it,  it  becomes  quite  plausible 
to  say  that  these  facts  should  be  ascertained  by  an  issue. 
When  we  come  to  consider  the  second  question  which  we  have 
proposed  to  ourselves,  it  will  be  seen  that  our  view  of  it  does 
not,  however,  involve  us  in  that  entanglement. 

2.  Immemorial  usage,  having  the  force  of  law,  and  there- 
fore incumbent  as  a  duty  upon  the  presiding  officer  of  a  legis- 
lative body,  requires  that  he  should  not  proceed  with  business 
in  the  absence  of  a  quorum.  In  case  of  doubt,  he  may  count 
the  members  present,  and  thus  ascertain  the  fact.  A  call  of 
the  house  may  be  had  in  order  to  determine  it.  The  very  fact 
that  the  body  proceeds  with  legislative  business  must  there- 
fore be,  to  all  the  world,  very  strong  evidence  of  the  presence 
of  a  quorum;  for  if  a  quorum  were  not  present,  then  a  duty 
imposed  by  parliamentary  law  upon  the  presiding  officer  has 
not  been  performed;  and  it  is  not  becoming  that  one  co-ordi- 
nate department  of  the  government  should  thus  condemn 
another.  But  this  is  not  all.  Of  necessity,  the  body  must,  in 
the  first  instance,  judge  for  itself  as  to  the  presence  of  a  quo- 
rum. No  other  tribunal  can  so  well  ascertain  the  fact  as 
itself;  and  it  would  seem  scarcely  fit,  therefore,  that  the  courts 
should  be  at  liberty  to  enter  into  that  investigation.  It  may 
be  possible  that  the  question  of  the  presence  of  a  quorum  is  a 
legislative,  and  not  a  judicial,  question,  and  that  the  courts, 
in  a  case  like  this,  cannot  inquire  into  it  without  passing  be- 
yond their  jurisdiction  as  limited  by  the  constitution,  and 
thereby  invading  the  field  which  belongs  exclusively  to  the 
legislature.  The  form  of  our  state  government  was  intended 
to  make  these  two  departments  co-equal,  but  separate  and 
independent  of  each  other,  each  having  distinct  functions  to 
perform,  and  wholly  beyond  the  control  of  the  other.  But 
these  remarks  are  not  intended  as  a  decision  of  the  poin^  sug- 
gested, nor  as  an  intimation  of  what  would  be  its  determina- 
tion in  a  case  where  a  solution  of  it  might  be  necessary.  The 
doubt  is  expressed  as  to  our  power  to  enter  upon  the  question; 
because  it  should,  unless  the  matter  is  otherwise  clear,  have 
some  little  weight  in  the  consideration  of  the  inquiry  whether 
we  can  look  behind  the  official  authentication  made  by  the 
proper  officers  of  the  two  houses.  Courts  should  be  very  care- 
ful not  to  invade  the  authority  of  the  legislature.  Nor  should 
anxiety  to  maintain  the  constitution,  laudable  as  that  must 
ever  be  esteemed,  lessen  their  caution  in  that  particular;  for 
if  they  overstep  the  authority  which  belongs  to  them,  and  as- 
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8ume  that  which  pertains  to  the  legislature,  they  violate  the 
very  constitution  which  they  thereby  seek  to  preserve  and 
maintain.  No  person  charged  with  official  duties  under  the 
judicial  department  shall  exercise  any  of  the  functions  of  the 
legislative  department:  Art.  3,  sec.  1. 

The  question  in  hand  may  now  be  approached  more  closely, 
and,  indeed,  its  importance  only,  and  not  at  all  any  difficulties 
attending  it,  will  justify  the  foregoing  preliminary  observar 
tions. 

The  constitution  provides  that  a  majority  of  all  the  members 
elected  to  each  house  shall  be  necessary  to  pass  every  bill,  and 
that  all  bills  '^  so  passed  shall  be  signed  by  the  presiding  officers 
of  the  respective  houses":  Art.  4,  sec.  25.  The  vote  on  the 
passage  of  a  bill  cannot,  of  course,  be  lawfully  taken  in  the 
absence  of  a  quorum.  What,  then,  was  the  purpose  in  requir- 
ing this  attestation  by  the  presiding  officers?  Was  it  intended 
as  an  idle  form?  It  is  not  fair  so  to  assume.  What  possible 
object,  then,  was  sought  to  be  accomplished  by  it,  unless  it  was 
to  furnish  evidence  that  the  paper  thus  attested  had  been  by 
the  proper  processes  of  each  house  clothed  with  the  force  of 
law, — evidence  upon  the  enrolled  act  itself  which  should  be 
taken  as  authentication  and  prove  itself  upon  inspection?  The 
act,  the  validity  of  which  is  here  controverted,  is  thus  attested 
by  sworn  public  officers,  in  the  form  required  by  the  constitu- 
tion. It  is  important,  certainly,  that  the  question  whether  the 
enactment  of  a  statute  is  valid  shall  be  made  capable  of  ready 
and  correct  solution,  and  that  the  evidence  thereof  shall  be 
preserved,  and  that  it  shall  not  depend  upon  doubtful  or  con- 
flicting evidence.  When  all  are  bound  to  know  the  law,  they 
should  have  the  means  of  knowledge,  and  not  merely  reasons 
for  conjecture,  uncertainty,  and  doubt.  It  has  been  conceded 
in  the  argument  for  the  appellant  that  the  attestation  in  this 
case  is  probably  prima  facie  sufficient  to  show  a  statute  regu- 
larly and  properly  enacted,  but  contended  that  this  only  is  the 
force  of  the  authentication  required  by  the  constitution.  The 
houses  must  keep  journals  of  their  proceedings,  which,  how- 
ever, are  not,  like  the  enrollment,  required  to  be  either  jittested 
or  preserved  (1  G.  &  H.  563);  and  it  is  argued  that  there  is 
an  appeal  to  these  from  the  official  attestation  of  the  presiding 
officers,  and  to  the  archives  in  the  executive  department. 
Would  the  journals  be  as  satisfactory  to  the  mind?  Such 
journals,  it  is  notorious,  are,  and  must  be,  made  in  haste,  in 
the  confusion  of  business,  and  are  often  inaccurate.    Theii 
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reading  is  frequently  omitted  from  day  to  day,  so  that  those 
errors  go  without  correction.  They  do  not  show  the  nature  of 
the  biiJ  as  introduced,  but  merely  the  amendments  which  have 
been  proposed  to  it.  They  are  not  required  to  contain  any- 
thing by  which  it  could  be  even  identified  and  its  passage 
traced.  They  are  not  required  to  show  whether  or  not  a  quo- 
rum is  present.  Journals  such  as  these  had  been  kept  by  the 
legislature  of  this  state  from  the  beginning.  The  convention 
which  framed  the  present  constitution  must  be  supposed  to 
have  had  knowledge  of  these  things.  Can  the  opinion  be  en- 
tertained that  they  meant  that  the  journals,  necessarily  im- 
perfect and  incomplete  memorials,  should,  as  evidence,  over- 
ride the  solemn  attestation  of  the  passage  of  a  bill,  which  they 
were  so  careful  to  require,  by  the  presiding  officers?  Or  can 
it  be  supposed  that  they  meant  that  two  records  should  be 
looked  to  as  concurrent  proofs  of  the  same  fact,  and  yet  made 
no  provision  for  guidance  when  these  should  happen  to  be  in 
conflict?  By  what  reason  or  analogy  can  we  sustain  ourselves 
in  holding  that  the  journal  should  override  the  signatures  upon 
the  enrolled  act?  Surely  not  because  it  is,  in  the  nature  of 
things,  more  likely  to  speak  the  whole  truth  upon  the  questdon 
in  hand.  Surely  not  because  it  is  a  rule  that  the  truth  of  any 
other  record  in  the  world,  attested  as  the  law  requires  to  make 
it  proof,  may  be  successfully  combatted  by  something  else,  not 
made  by  law  superior  to  the  attestation  of  the  proper  officer. 

This  exact  question  has  received  the  consideration  of  other 
American  courts,  who  have  thoughtfully  and  with  careful 
steps  reached  the  conclusion  that  the  authentication  of  the 
presiding  officers  of  the  legislature  is  conclusive  evidence  of 
the  proper  enactment  of  a  law,  and  that  they  cannot  look  else- 
where to  falsify  it:  State  ex  rel.  etc,  v.  Young,  5  Am.  Law  Reg., 
N.  S.,  679  (Sup.  Ct.  N.  J.);  Pacific  R.  K  v.  Governor^  23  Mo. 
353  [66  Am.  Dec.  673];  Dwacowhe  v.  Prindle,  12  Iowa,  1;  Eld 
V.  Gorham,  20  Conn.  8;  Fouke  v.  Fleming^  13  Md.  392;  People 
V.  Supervisors  of  Chenango,  8  N.  Y.  317;  People  v.  Devlin,  33 
Id.  269. 

Some  other  New  York  cases  have  been  cited  in  the  argu- 
ment as  in  conflict  with  the  view  which  we  have  already 
expressed.  We  do  not  so  deem  them,  but  if  they  were  so  in- 
tended, the  recent  one  of  People  v.  Devlin,  supra,  shows  that 
that  doctrine  is  no  longer  maintained  in  that  state. 

It  is  believed  that  the  English  cases  are,  without  exception, 
to  the  same  efiect,  —  that  the  roll,  called  here  the  enrolled 
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act,  imports  absolute  verity,  and  therefore  cannot  be  ques- 
tioned. It  is  argued,  however,  that  the  English  cases  are  not 
applicable  here,  for  the  reason  that  Parliament  did  not  keep, 
nor  was  it  required  to  keep,  a  journal  of  legislative  proceed- 
ings. This  argument  is  plausible,  but  it  is,  nevertheless,  un- 
sound. It  assumes  that  the  journal  is  in  its  nature  equal  or 
superior,  as  an  instrument  of  evidence,  to  the  authenticated 
enrollment.  But  we  have  seen  that  in  its  nature  it  is  not  so, 
and  that  it  is  not  admissible  to  infer  therefrom  that  it  was  in- 
tended as  sufficient  to  overthrow  the  latter.  If  we  are  correct 
in  this,  then  the  English  cases  upon  the  subject  are  entitled 
to  great  consideration. 

But  it  is  argued  that  if  the  authenticated  roll  is  conclusive 
upon  the  courts,  then  less  than  a  quorum  of  each  house  may, 
by  the  aid  of  corrupt  presiding  officers,  impose  laws  upon  the 
state  in  defiance  of  the  inhibition  of  the  constitution.  It  must 
be  admitted  that  the  consequence  stated  would  be  possible. 
Public  authority  and  political  power  must,  of  necessity,  be 
confided  to  officers,  who,  being  human,  may  violate  the  trusts 
reposed  in  them.  This  perhaps  cannot  be  avoided  absolutely. 
But  it  applies  also  to  all  human  agencies.  It  is  not  fit  that 
the  judiciary  should  claim  for  itself  a  purity  beyond  others; 
nor  has  it  been  able  at  all  times  with  truth  to  say  that  its 
high  places  have  not  been  disgraced.  The  framers  of  our 
government  have  not  constituted  it  with  faculties  to  supervise 
co-ordinate  departments  and  correct  or  prevent  abuses  of  their 
authority.  It  cannot  authenticate  a  statute;  that  power  does 
not  belong  to  it;  nor  can  it  keep  the  legislative  journal.  It 
ascertains  the  statute  law  by  looking  at  its  authentication, 
and  then  its  function  is  merely  to  expound  and  administer  it. 
It  cannot,  we  think,  look  beyond  that  authentication,  because 
of  the  constitution  itself.  If  it  may,  then  for  the  same  rea- 
son it  may  go  beyond  the  journal,  when  that  is  impeached; 
and  so  the  validity  of  legislation  may  be  made  to  depend 
upon  the  memory  of  witnesses,  and  no  man  can,  in  fact,  know 
the  law  which  he  is  bound  to  obey.  Such  consequences  would 
be  a  large  price  to  pay  for  immunity  from  the  possible  abuse 
of  authority  by  the  high  officers  who  are,  as  we  think,  charged 
with  the  duty  of  certifying  to  the  public  the  fact  that  a  stat- 
ute has  been  enacted  by  competent  houses.  Human  govern- 
ments must  repose  confidence  in  officers.  It  may  be  abused, 
and  there  may  be  no  remedy. 

Nor  is  there  any  great  force  in  the  argument  which  seems 
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to  be  regarded  as  of  weight  by  some  American  courtSi  that 
some  important  provisions  of  the  constitution  would  be  a  dead 
letter  if  inquiry  may  not  be  made  by  the  courts  beyond  the 
rolls.  This  argument  overlooks  the  fact  that  legislators  are 
sworn  to  support  the  constitution,  or  else  it  assumes  that  they 
will  willfully  violate  that  oath.  It  is  neither  modest  nor  just 
for  judges  thus  to  impeach  the  integrity  of  another  depart- 
ment of  government,  and  to  claim  that  the  judiciary  only  will 
be  faithful  to  its  obligations. 

It  is  finally  suggested  in  argument  that  the  indorsement 
upon  the  roll  by  the  governor,  and  the  statement  by  him  at- 
tached thereto,  constitute  a  veto  of  the  bill.  This  idea  is 
wholly  inadmissible,  and  indeed  is  expressly  contradicted  by 
those  instruments.  Certain  facts  are  stated,  but  they  are  not 
made  the  basis  of  objection  to  the  bill  becoming  a  law.  Both 
instruments  must  be  looked  to  to  ascertain  the  intention  of 
the  executive. 

Having  reached  the  conclusion  that  the  courts  must  for 
themselves  ascertain  what  is  the  public  law  of  the  state,  it 
follows  that  there  was  much  unnecessary  pleading  in  the  case, 
and  that  the  questions  made  by  the  demurrers  were  wholly 
immaterial,  except  simply  the  question,  Was  the  complaint 
sufficient?  and  having  determined  that  the  courts  cannot  look 
beyond  the  enrolled  act  and  its  authentication,  it  results  that 
the  complaint  was  good  in  law,  and  that  there  is  no  available 
error  in  the  record. 

The  case  being  thus  disposed  of  without  reaching  the  ques- 
tion,—  much  and  ably  discussed  in  the  argument,  —  what 
constitutes  a  quorum  under  our  state  constitution?  there  is 
no  necessity,  nor  indeed  propriety,  in  any  consideration  of 
that  subject  by  this  court  upon  the  present  occasion. 

The  judgment  is  affirmed,  with  costs. 


Judicial  Nonas :  See  McConrteB  v.  Kibbe,  92  Am.  Dec.  93;  Wflla  v.  Jack- 
son Iron  Mfg,  Co.,  90  Id.  575;  Lav/ear  v.  Mestkr,  89  Id.  658,  note  0i>3,  where 
thia  snbject  is  fnUy  discnssed.  The  courts  of  Indiana  take  judicial  notice  of 
what  is  and  what  is  not  the  public  statutory  law  of  the  state:  TurbanUe  v. 
State,  42  Ind.  491;  StuUxY.  State,  65  Id.  498,  both  citing  the  principal  case. 

Enbollsd  Act  ov  Lsoislatubb  Pbofbrlt  Authzntioated  and  Duly 
Djeposited  with  the  secretary  of  state  is  conclusive  upon  courts,  who  wiU  not 
look  beyond  it  to  ascertain  the  legislative  will:  Sherman  v.  Story ^  89  Am. 
Dec.  93,  note  115,  where  other  cases  are  collected;  VanDom  v.  Bodky,  38 
Ind.  422;  Edger  v.  Board  qf  CfonmuaakmerB  <if  Ramdoiph  Co.,  70  Id.  838,  both 
citing  the  principal  case. 
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Glemmeb  and  Dunn  v.  Cooper. 

[24  Iowa,  iffi.] 

CurruriJED  Copy  of  Traitsgript  from  Dockst  of  Jitstigb  of  Pbaci  is  prop- 
erly admitted  in  evidence  in  an  action  on  a  foreign  judgment  rendered 
on  appeal  from  the  justice's  court,  where  the  transcript  is  embraced 
in  the  certified  copy  of  the  record  of  the  court  whetrein  the  judgment 
sued  upon  was  rendered  and  forms  a  part  of  its  entire  record. 

Record  of  Foreion  Judgment  Which  is  Proved  to  be  Entitlbd  to  Fattu 
AND  Credit  of  Judgment,  by  the  law,  practice,  and  usage  of  the  state 
from  whence  the  record  came,  must  be  giveki  the  same  foroe  and  effect 
in  an  action  on  the  judgment  in  a  sister  state;  and  on  appeal  it  will  bo 
presumed  that  such  proof  waa  made  in  the  court  below  where  there  ia 
nothing  to  show  that  the  record  contains  all  the  evidence  introduced  at 
the  tiiaL 

Action  on  a  foreign  judgment,  the  record  of  which  con- 
tained merely  a  statement  of  the  various  proceedings  in  the 
cause,  and  that  on  a  date  named  verdict  was  rendered  for  the 
plaintiffs,  and  concluded:  ^'Same  day  judgment  on  the  ver- 
dict, by  J.  F.  Temple,  prothonotary;  sum  due  ascertained  to 
be  sixty  dollars  and  seventy-two  cents  ($60.72),  interest  from 
January  7,  1867."  The  answer  specifically  denied  the  mate- 
rial allegations  of  the  petition.  Judgment  for  the  plaintifiiB, 
and  defendant  appeals. 

L.  O.  Palmer  J  for  the  appellant. 

T.  W,  and  John  S,  Woohonj  for  the  appellees. 

By  Court,  Cole,  J.  The  errors  assigned  by  the  appellant's 
counsel  are  substantially  two:  1.  That  the  court  erred  in  ad- 
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tnitiing  in  evidence  the  certified  copy  of  the  transcript  from 
the  docket  of  the  justice  of  the  peace  who  first  tried  the  cause 
in  Greene  County,  Pennsylvania,  from  whence  the  judgment 
record  comes.  This  transcript  was  embraced  in  the  certified 
<;opy  of  the  record  and  proceedings  in  the  court  of  common 
pleas,  wherein  the  judgment  sued  upon  is  claimed  to  have 
been  rendered.  It  being  a  part  of  the  entire  record  of  the 
•court  by  which  the  judgment  itself  was  rendered,  and  being 
•duly  authenticated  as  such,  there  was  no  error  in  admitting 
it.  2.  That  the  court  erred  in  rendering  judgment  for  the 
plaintiffs  upon  the  evidence  introduced  in  the  cause,  for  that 
the  copy  of  the  pretended  judgment  is  in  law  no  judgment  of 
a  court,  but  simply  a  memorandum  by  a  "pro."  The  at- 
torneys for  the  respective  parties  signed  an  agreement  in  the 
form  of,  and  to  be  taken  as,  a  bill  of  exceptions.  The  agree- 
ment commenced  as  follows:  "  Be  it  remembered  that,  in  the 
trial  of  this  cause  in  the  district  court,  the  facts  are  and  were 
as  disclosed  in  the  transcript  of  judgment  from  Pennsylvania. 
{Here  follows  the  entire  transcript,  including  judgment  as  set 
out  in  statement,  the  return  by  the  justice  of  the  proceedings 
before  hira,  etc.,  and  the  authentication,  etc.]  The  defend- 
iint  objected  to  its  introduction  in  evidence  under  the  plead- 
ings, and  excepted  to  judgment  rendered  by  the  district  court 
at  the  time,  and  this  agreement  is  made  of  record  by  agree- 
ment in  lieu  of  a  bill  of  exceptions." 

There  is  nothing  in  the  record  of  this  case  to  show  that  wo 
have  all  the  evidence  which  was  introduced  before  the  district 
•court.  We  need  not  determine  whether  the  judgment  sued 
upon  is  sufficiently  formal  and  authoritative  as  a  judgment,  on 
its  face,  to  authorize  a  recovery  upon  it.  For  it  was  held  in 
Taylor  v.  RunyaUy  3  Iowa,  474,  S.  C,  9  Id.  522,  that  if  it  was 
proved  on  the  trial  that,  by  the  law,  practice,  and  usage  of  the 
state  from  whence  the  transcript  came,  it  was  entitled  to  the 
'  faith  and  credit  of  a  judgment,  we  should  feel  bound  to  give  it 
the  same  force  and  effect:  See  also  Greasons  v.  Davis,  9  Iowa, 
219.  Now,  beyond  controversy,  the  judgment  in  this  case  is 
more  formal  than  in  the  case  just  quoted  from.  If  such  evi- 
dence was  introduced  in  the  court  below, — and  we  have  noth- 
ing to  show  us  that  it  was  not, — then  the  judgment  was 
unquestionably  correct.  Whether  it  would  be  correct  with- 
out such  evidence  we  should  not  determine,  for  such  question 
is  not  before  us.  Error  must  be  affirmatively  shown.  Every 
Seasonable  presumption  in  favor  of  the  correctness  of  the  action 
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of  the  court  below  may  be  indulged  in  by  an  appellate  court 
to  support  the  judgment  appealed  from. 
Affirmed. 


Judgment  of  Sister  State  is  Estttled  to  Same  Fobob  Aim  Enrscr  i» 
every  other  state  aa  it  haa  in  the  state  where  it  ia  rendered:  Sto^fi  y.  Btark^ 
88  Am.  Dec  463^  and  note  4C5;  Petermi  v.  Chemical  Bank,  88  Id.  298,  and 
note  a08;  Bamar  v.  Oibbt,  86  Id.  210,  and  note  2ia  The  principal  case  is 
cited  te  the  point  that  a  jadgment  of  another  state,  where  the  joriadictioD 
properly  appears  npon  the  record,  ia  entitled  to  the  aame  faith  and  credit  a» 
it  reoeives  in  the  state  where  rendered:  Jieihop  ▼.  Doane,  31  Iowa,  401. 


Walters  v.  Steamboat  Mollie  Dozier. 

TM  IOWA«  182.1 

JuBiSDicnoN  Conferred  upon  Federal  Courts  in  Civil  Causes  aw  Ad- 

mRALTT  AND  MARimf  E  JURISDICTION  by  the  ninth  aeotioo  of  the  jndi- 

oiary  act  of  1789  ia  ezduaive. 
lowA  Statute,  so  Far  as  It  Undertakes  to  Give  Remedy  in  Reit 

AGAINST  Boat  or  Vessel  for  a  cauae  of  action  of  admiralty  ongnisanre, 

ia  in  conflict  with  the  judiciary  act  of  Congreaa  of  1789  coaferring  exda- 

sive  admiralty  jurisdiction  upon  the  United  States  district  ooorta. 
To  Determine  Question   ov  Admiraltt  Jurisdiction  in  Rem,  regard 

must  be  had  to  the  character  of  the  watera,  of  the  boat  or  veaael,  and  of 

the  contract  or  tort  which  forms  the  anbject  of  the  action. 
Admiralty  Jurisdiction,  under  Ninth  Section  of  Judiciary  Act  or 

1789,  extends  to  the  public  navigable  rivera  of  the  United  Statea,  and. 

to  all  public  watera  capable  of  being  navigated  by  maritime  or  oommer> 

cial  veaaela  propelled  by  wind  or  ateam. 
Admiralty  Takes  Cognizance  of  Maritime  Torts. 
Suit  against  Boat  by  Name,  and  Seizure  of  It,  is  not  Common-law 

Remedy,  and  therefore  not  one  of  the  remedies  saved  to  suitors  by  the- 

ninth  section  of  the  judiciary  act  of  1789. 
Collision  between  Stoamboat  and  Flat-boat  on  Navigable  Riyke  is 

of  admiralty  cognizance,  where  the  remedy  pursued  ia  m  rem  against  the- 

boat  by  name,  and  not  against  its  owners. 
Where  Steamboat  Navigating  Missouri  River  as  Common  Carrier  of 

paaaengera  and  freight  tortioualy  ran  ao  near  a  flat-boat  loaded  with' 

lumber  and  navigating  the  river  aa  to  cauae  it  to  aink,  a  auit  in  rem 

againat  the  steamboat  waa  of  admiralty  cognizance,  and  the  Iowa  atatnt^ 

could  not  give  the  atate  courts  jurisdiction. 
Objection  to  Jurisdiction  of  State  Court,  in   Case  or  Admiralty 

CoGNiXANCE,  may  be  raised  for  the  first  time  in  the  appellate  court. 

Action  against  the  Steamboat  Mollie  Dozier,  as  sole  defend- 
ant, brought  under  the  Iowa  statute:  Revision,  c.  148.  The 
petition  alleged  that  on  the  sixth  day  of  September,  1866^ 
plaintiff  had,  on  the  Missouri  River,  a  flat-boat  of  the  value  of 
three  hundred  dollars,  loaded  with  fifty  thousand  feet  of  lum«^ 
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ber  of  the  value  of  fifteen  hundred  dollars;  that  the  defend- 
ant, negligently,  and  with  the  intent  of  injuring  plaintiff's 
boat,  ran  unnecessarily  near  it,  and  at  an  unnecessary  and 
unusual  rate  of  speed;  and  by  reason  of  defendant's  conduct, 
plaintiff's  boat  was  broken  to  pieces  and  destroyed,  and  the 
cargo  of  lumber  wholly  lost,  whereby  plaintiff  was  damaged 
in  the  sum  of  eighteen  hundred  dollars,  for  which  he  prayed 
judgment,  and  a  warrant  to  seize  and  detain  the  steamboat 
according  to  law.  Under  the  statute,  a  warrant  to  seize  the 
steamboat  issued,  summons  was  served,  and  the  boat  seized. 
Verdict  and  judgment  for  the  plaintiff  for  fourteen  hundred 
dollars,  and  appeal  by  the  defendant. 

W.  L.  Joyy  and  Withrow  and  Wright^  for  the  appellant. 
Polky  IlubbeUf  and  Barerofiy  for  the  appellee. 

By  Court,  Dillon,  G.  J.  The  leading  question  on  this 
appeal  is,  whether  the  state  courts  have  jurisdiction  of 
the  cause  of  action  set  forth  in  the  petition.  Defend- 
ant insists  that  the  action,  being  in  rem^  brought  against 
the  steamboat  by  name,  and  seeking  to  condemn  and 
sell  the  boat  to  satisfy  the  damages  which  she  caused  to  the 
plaintiff,  is  within  the  admiralty  jurisdiction  of  the  federal 
courts,  and  that  such  jurisdiction  is  exclusive.  This  position, 
under  the  recent  decisions  of  the  supreme  court  of  the 
United  States,  below  referred  to,  is  well  taken. 

The  constitution  declares  that  the  judicial  power  of  the 
United  States  "  shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction":  Art.  3,  sec  2. 

The  ninth  section  of  the  judiciary  act  of  1789,  in  establish- 
inc^  the  jurisdiction  of  the  several  federal  courts,  provides 
that  the  district  courts  of  the  United  States  '^  shall  also  have 
exclusive  original  jurisdiction  of  all  civil  causes  of  admiralty 
and  maritime  jurisdiction,  including  seizures  under  laws  of 
impost,  navigation,  or  trade  of  the  United  States,  when  the 
seizures  are  made  on  waters  which  are  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  burden."  A  clause  of  this 
(ninth)  section  ''saves  to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy  where  the  common  law  is  competent  to 
give  it." 

In  the  recent  cases  of  Mobcb  Taylor^  4  Wall.  411,  and  Ad 
Rine  v.  Trevor,  4  Id.  555,  S.  C,  6  Am.  Law  Reg.,  N.  S.,  586, 
S.  C,  1  West.  Jur.  231,  it  is  decided  by  the  supreme  court  of 
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the  United  States  that  it  is  competent  for  Congress,  under  the 
constitutional  provision  above  quoted,  to  make  the  jurisdic- 
tion of  the  federal  courts  exclusive  in  admiralty  casee. 
Having  declared  this  proposition,  that  court  further  decided 
that  the  jurisdiction  conferred  upon  the  federal  courts  by  the 
ninth  section  of  the  act  of  1789,  in  civil  causes  of  admiralty 
and  maritime  jurisdiction,  is,  in  express  terms,  made  ex- 
clusive, and  that  this  exclusion  extends  to  the  state  courts. 

The  point  decided  in  the  case  of  Ad  Mine  v.  Trenor^  mtiprti^ 
is,  that  a  collision  between  steamboats  on  the  interior  public 
navigable  rivers  of  the  United  States,  though  the  collision 
occurs  above  tide-water,  and  infra  corpus  comitaXus^  makes  a 
case  of  admiralty  cognizance,  when  the  remedy  is  by  a  direct 
proceeding  against  the  steamboat  by  name,  and  not  against 
the  owners. 

This  decision  overturns  our  state  boat  law  (Revision,  c. 
148),  so  far  as  that  law  undertakes  to  give  a  remedy  in  rem 
against  the  boat  or  vessel  for  a  cause  of  action  of  admiralty 
cognizance;  that  is,  a  cause  of  action  essentially  maritime 
in  its  nature,  and  properly  falling  within  the  limits  of  the 
jurisdiction  of  the  federal  courts  in  admiralty. 

It  may  be  remarked  that  our  statute  (Revision,  c.  148)  em- 
braces cases  not  cognizable  in  admiralty,  and  to  this  extent  the 
statute  is  not  in  confiict  with  the  constitutional  legislation  of 
Congress  conferring  exclusive  admiralty  jurisdiction  on  the 
district  courts  of  the  United  States.  The  exact  limits  of  the 
exclusive  admiralty  jurisdiction  of  the  federal  courts  are,  in 
many  respects,  yet  to  be  judicially  established. 

The  question  now  recurs,  Is  the  case  made  by  the  petition 
one  in  which  a  remedy  in  rem  is  given  in  admiralty?  In 
other  words,  could  the  plaintiff  have  libeled  the  defendant 
for  the  same  injury  in  the  admiralty  courts  of  the  United 
States?  If  these  questions  ought  to  be  answered  in  the 
affirmative,  then  it  follows  that  the  jurisdiction  of  the  ad- 
miralty court  would  be  exclusive. 

To  determine  the  question  of  admiralty  jurisdiction  in  rem, 
regard  must  be  had  to  the  character  of  the  waters,  to  the 
character  of  the  boat  or  vessel,  and  to  the  character  of  the 
contract  or  tort  which  forms  the  subject  of  the  action.  In 
the  case  at  bar  the  injury  complained  of  was  committed  on 
the  Missouri  River. 

The  admiralty  jurisdiction  under  the  ninth  section  of  the 
judiciary  act  extends  to  the  public  navigable  rivers  of  the 
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United  States, — to  all  public  waters  capable  of  being  navi- 
gated by  maritime  or  commercial  vessels  propelled  by  wind 
or  steam:  Oenesee  Chief ,  12  How.  443;  Fretz  v.  £uU,  12  Id. 
466;  Waring  v.  Clark,  5  Id.  441;  Magnolia,  20  Id.  296;  Nelson 
V.  Leland,  22  Id.  48;  Ad  Hine  v.  Trevor,  Bwpra, 

If  it  is  essential  under  the  act  of  1789  to  the  jurisdiction 
in  admiralty  of  the  federal  courts  that  the  stream  shall  be 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden 
(a  point  not  necessary  to  discuss),  the  Missouri  River  is  such 
a  stream. 

The  boat — defendant  in  this  case — is  a  steam-vessel  navi- 
gating the  river  Missouri,  as  a  common  carrier  of  passengers 
and  freight.  That  the  admiralty  jurisdiction  extends  to  ves- 
sels or  boats  of  this  character  admits  of  no  doubt.  If  the 
present  action  had  been  brought  against  the  flat-boat,  the  ques- 
tion might  be  different.  As  to  the  character  of  the  vessels 
or  craft  to  which  the  jurisdiction  in  admiralty  extends,  see 
SaUhury,  Olcott,  71;  McCormich  v.  Ives,  1  Abb.  Adm.  418; 
Many  v.  Noyes,  5  Hill,  34;  Leddo  v.  Hughes^  15  111.  41; 
Thackeray  v.  Farmer,  Gilp.  624;  S.  C,  1  West.  Jur.  243,  and 
valuable  note  of  the  learned  annotator;  see  also  Abbott's  Nrt. 
Dig.,  tit.  Admiralty,  where  the  cases  in  the  federal  courts  :^'e- 
specting  the  nature  and  extent  of  admiralty  jurisdiction  ai3 
conveniently  arranged  and  accurately  digested;  Oalena  etc. 
Packet  Co.  v.  Rock  Island  Bridge,  just  decided  by  the  supreme 
court  of  the  United  States. 

That  admiralty  will  take  cognizance  of  maritime  torts  is 
also  clear:  Fretz  v.  Bvil,  Nelson  v.  Leland,  and  Ad  Hine  v. 
Trevor,  supra,  were  cases  of  collision  on  the  Mississippi  River, 
the  first  two  between  flat-boats  and  steamboats,  and  the  latter 
between  two  steamboats,  in  both  cases  above  tide-water. 

If  the  defendant  had  actually  collided  with  the  flat-boat, 
the  former  might  be  libeled  in  admiralty.  The  present  in- 
jury (assuming  as  we  must  the  truth  of  the  petition  in  de- 
termining the  jurisdictional  question)  is  the  same  in  character 
and  governed  by  the  same  principle:  See  Moxey,  1  Abb.  Adm. 
73.  There  is  but  one  point  of  possible  difference  between  this 
case  and  that  of  Ad  Hine  v.  Trevor,  supra.  In  that  case,  the 
injury  sued  for  occurred  on  the  Mississippi  River.  Here  it 
occurred  on  the  Missouri.  There  the  injury  complained  of 
was  a  tort.  So  it  is  here.  In  that  case,  it  was  another  steam- 
boat that  was  injured  by  the  tortious  act  of  the  Ad  Hine.  In 
this  case,  it  was  a  flat-boat  laden  with  lumber,  and  actu* 
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ally  navigating  the  river,  that  was  injured  by  the  defend- 
ant. The  owner  of  this  flat-boat  was  engaged  in  lawful  com- 
merce on  the  river.  He  was  conveying  lumber  from  one  place 
to  another.  While  thus  engaged  in  the  navigation  of  the 
stream,  the  defendant,  at  the  time  similarly  engaged,  negli- 
gently and  willfully  injures  the  plaintiff's  boat.  We  have  re- 
ferred more  particularly  to  Ad  Hine  v.  Trevor^  supra^  because 
the  question  of  admiralty  jurisdiction  was  there  most  fully 
examined.    In  principle  this  case  is  identical  with  that. 

The  present  case,  as  to  the  jurisdictional  question,  is  pre- 
cisely like  Fretz  v.  Bull  and  Nelson  v.  Lelandj  above  cited,  in 
both  of  which  it  was  held  by  the  supreme  court  of  the  United 
States  that  a  case  of  collision  between  a  steamboat  and  a  flat- 
boat,  on  inland  navigable  rivers,  was  of  admiralty  cognizance: 
See  also  The  8.  B.  Southern  Belle,  Newb.  Adm.  461;  S.  C. 
affirmed  on  appeal  to  supreme  court-  of  the  United  States,  IS 
How.  584. 

These  authorities  settle  the  question,  that,  for  the  injury  set 
forth  in  the  petition,  the  plaintiff  might  have  libeled  the  boat 
defendant  in  admiralty.  If  this  might  have  been  done,  then 
the  same  authorities  also  settle  the  question  that  the  plaintiiT 
cannot  pursue  a  remedy  against  the  boat  in  rem,  under  tho 
state  laws  and  in  the  state  courts.  For  Ad  Hine  v.  Trevov, 
supra,  expressly  rules  that  the  remedy  adopted  by  the  plaintiiff 
in  the  present  case,  viz.,  a  suit  against  the  boat  by  name  and  a 
seizure  of  it,  is  not  a  common-law  remedy,  and  therefore  net 
one  of  the  remedies  saved  to  suitors  by  the  ninth  section  i)t 
the  judiciary  act. 

If  the  foregoing  views  are  correct,  it  follows  that  the  district 
court  of  Woodbury  County  had  no  jurisdiction  of  the  case 
made  by  the  petition.  If  it  be  conceded  that  the  jurisdiction 
of  that  court  was  not  questioned  below,  the  objection  is  not 
waived;  for  the  case  is  of  such  a  nature  that  the  court  would 
not  thereby  acquire  jurisdiction;  and  the  objection  may  be 
taken  in  any  stage  of  the  proceeding. 

It  erred  in  assuming  jurisdiction,  and  rendering  judgment 
against  the  defendant:  Elder  v.  Dwight  Mfg.  Co.,  4  Gray,  201; 
Smith  V.  Dubuque  Co.,  1  Iowa,  494;  Chapman  v.  Morgan,  2  G. 
Greene,  374;  Low  v.  Rice,  8  Johns.  409;  Davis  v.  Packard,  7 
Pet.  281;  Dudley  v.  Mayhew,  3  N.  Y,  9. 

Whether  a  judgment  rendered  in  such  a  case  would  be  void, 
if  not  appealed  from,  we  need  not  determine.     The  judgment 


June,  1868.]  Warbington  v.  Pollabo.  727 

below  is  reversed,  and  an  order  will  be  entered  in  this  court 
-dismissing  the  case. 

Reversed.  

Stats  GovBTa  have  Ko  JuRiSDienoN  or  Action  against  Vessel  bt 
Name,  aa  this  is  an  exercise  of  admiralty  jurisdiction  which  is  conferred  ez« 
clasively  upon  the  United  States  district  court:  Grmoold  v.  SieambotU  Otter ^ 
9Z  Am.  Dec.  239;  Phegley  v.  Steamboai  David  Tatum,  84  Id.  57»  and  note  61. 
The  subject  of  actions  in  state  courts  against  vessels  is  treated  at  length  in 
the  note  to  Keating  v.  Spink,  62  Id.  234-246. 

Thb  principal  case  is  cited  to  the  point  that  statutes,  which  are  partly  in 
•conflict  with  the  constitution  will  be  held  void  no  further  than  as  to  those 
parts  which  are  unconstitutional;  and  provisions  which  are  within  the  limits  of 
legislative  authority  will  be  enforced:  City  of  Keokuk  v.  Keokuk  etc.  Packet 
<7o.,  45  Iowa,  211;  to  the  point  that  consent  will  not  confer  jurisdiction  when 
the  court  has  not  by  law  jurisdiction  of  the  subject-matter:  Dai\forth  v. 
Thompson,  34  Id.  245;  Cerro  Oordo  County  v.  Wright  County,  59  Id.  486; 
-and  to  the  point  that  the  right  to  object  to  an  erroneous  ruling  in  sustaining  a 
•demurrer  to  a.petition  is  waived  by  pleading  over;  but  where  the  questioo. 
raised  is  a  jurisdictional  one,  relating  to  the  subject-matter,  this  rule  does  not 
preclude  the  party  pleading  over  from  again  raising  it  on  appeal  to  tlia 
supreme  court:  Boland  v.  Brock,  29  Id.  285. 


Waeeington  V.  Pollard. 

[24  Iowa,  2S1.1 

To  Save  GoBra^  Deienbant  vttst  Keep  his  Tender  Ckx>D  bt  Actuau^t 
Producing  the  money,  and  depositing  it  in  court.  And  it  is  too  lata 
where  the  amount  tendered  before  suit  is  not  deposited  in  court  until 
after  the  trial  has  begun,  and  after  the  accrual  of  costs  not  embraced  in 
the  amount  tendered. 

Action  for  work  and  labor  before  a  justice  of  the  peace. 
The  defense  was  a  denial  and  set-off,  with  a  plea  of  tender  of 
fifty  dollars  in  money  before  suit  brought,  with  the  averment 
that  defendant  is  *' still  ready  and  willing  to  pay  any  amount 
plaintiff  is  justly  entitled  to,  and  for  this  purpose  deposits 
that  amount  here  in  court."  But  the  fifty  dollars  was  not 
deposited  with  the  justice  until  after  trial  commenced,  and 
after  the  defendant  was  partly  through  with  his  testimony. 
The  justice  gave  judgment  for  the  defendant.  The  plaintiff 
appealed;  and  on  the  trial  in  the  district  court,  the  jury  gave 
a  verdict  for  the  plaintiff  on  his  demand,  and  for  the  defend- 
ant on  his  set-off,  leaving  a  balance  of  fifty  dollars  for  the 
plaintiff;  and  also  found  specially  that  the  defendant  had 
tendered  the  plaintiff  fifty  dollars  before  the  commencement 
of  the  suit.    Judgment  was  rendered  against  the  defendant 
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for  fifty  dollars  and  coets,  and  the  defendant  excepted  and 
appealed. 

/.  E.  Neal^  PhiUipSj  (Jaiehf  and  Phillips^  for  the  appellant. 
Stonej  Ayresy  and  Curtis^  for  the  appellee. 

By  Court,  Dillon,  C.  J.  The  only  material  question  in  the 
case  is,  whether  the  court  below  erred  in  taxing  the  defendant 
with  the  costs.  The  sum  tendered  was  just  equal  to  the  sum 
recovered.  Hence  the  amount  tendered  was  sufficient  to  save 
the  defendant  from  costs,  provided  the  tender  was  kept  good. 
It  is  settled  by  the  prior  decisions  of  this  court  that,  notwith* 
standing  the  statute,  it  is  essential  to  keep  the  tender  good  by 
actually  producing  the  money,  and  depositing  it  in  court, 
where  it  may  at  any  time  be  accepted  and  received  by  the 
creditor:  Johnson  y.  IW^^a,  4  G.  Greene,  97;  majority  opinion 
followed:  Freeman  v.  Fleming^  5  Iowa,  460;  Mohn  v.  Stoner,  11 
Id.  80;  S.  C,  14  Id.  115,  affirming  Johnson  v.  Ttrigg^  supra, 
Baldwin,  C.  J.,  remarking  '^  that  it  was  not  wise  to  overrule  it, 
as  it  had  been  the  settled  practice  of  the  state  for  ten  years." 

In  principle,  Mohn  v.  SUmer^  as  reported  in  14  Iowa,  115, 
covers  this  case.  The  money  in  that  case  was  tendered  before 
suit  commenced,  but  not  brought  into  court  until  the  trial, 
several  terms  having  elapsed.  Held,  that  the  tender  had  not 
been  kept  good. 

In  this  case,  the  amount  tendered  was  not  produced  or  de* 
posited  in  court  until  after  the  trial  had  begun,  and  the  plain- 
tiff had  finished  his  testimony,  and  the  defendant  had  partly 
produced  his.  This  was  too  late  to  save  the  defendant  from 
liability  for  costs. 

If  the  amount  had  been  paid  into  court,  as  alleged  in  the 
answer,  plaintiff  might  have  accepted  it,  and  thus  the  fees  of 
the  jurors  and  of  his  witnesses  been  saved. 

The  tender  was  not  good  until  the  money  was  in  court.  At 
the  time  the  money  was  paid  in,  costs  had  been  made,  not 
embraced  in  the  amount  tendered,  and  which  accrued  after 
the  filing  of  the  answer. 

To  hold  the  tender  good  would  make  the  plaintiff  liable  for 
these  costs,  though  they  might  never  have  been  made  had  the 
money  tendered  been  deposited  in  court  concurrently  with  the 
filing  of  the  answer.  Whether,  were  the  question  an  original 
and  undecided  one,  we  would  reach  the  same  conclusion  as  to 
the  effect  of  the  statute,  or  as  to  the  effect  of  the  non-produc* 
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tion  of  the  money  in  court,  we  need  not  stop  to  discuss.  This 
is  one  of  those  cases  where  certainty  in  the  rule,  heretofore 
adopted,  is  the  paramount  consideration.  We  adhere  to  the 
former  rulings  of  the  court  on  this  subject,  and  this  adherence 
results  in  affirming  the  judgment  below.  ** 
Affirmed. 


Tkndeb  bt  Brinoino  Monbt  into  Coubt:  See  this  topio  treated  in  the- 
note  to  MoynahoLn  v.  Jfoorf,  77  Am.  Dec  482,  483,  485,  486.  Tender,  read!- 
neea  to  pay,  and  payment,  are  affirmative  pleas,  and  the  burden  uf  proof  i» 
cast  upon  the  defendant:  North  Pennayktania  R.  R,  Co.  v.  Adams^-^^  Id.  677. 
The  principal  case  is  cited  to  the  point  that  to  make  a  plea  of  tender  good» 
the  money  must  be  brought  into  court:  ShuQart  y.  Pattee,  37  Iowa,  425;  and  if 
costs  have  aocmed  at  the  time  of  the  tender  made,  they  must  be  included: 
Martm  r.  Whider,  62  Id.  417. 


CiTT  OP  Pella  u  ScholteT. 

[24  Iowa,  288.] 

WoEM  "Garden  Square"  Marked  on  Block  in  Town  Plat  do  not 
necessarily  imply  a  dedication  of  the  block.  The  words  are  equivocal, 
and  resort  must  be  had  to  extraneous  circumstances  to  discover  what 
was  intended  thereby;  and  they  were  in  this  case  insufficient  to  establish 
a  dedication,  especially  after  a  lapse  of  eighteen  years  from  the  period  of 
the  supposed  dedication,  during  all  of  which  time  the  defendant's  acts 
and  conduct  were  wholly  inconsistent  with  a  dedication  to  public  use. 

OnT78  13  ON  PUBLIO  TO  ESTABLISH  DEDICATION. 

Statute  07  Limitations  Runs  against  Municipal  or  Pubuc  Ck>RPORA- 
TIONS,  though  not  against  the  state  or  sovereignty. 

RiOBT  07  CiTT  to  Maintain  Action  tor  Rboovert  of  Square  therein, 
on  the  grouud  that  the  owner  had  dedicated  it  to  the  city,  is  barred 
where  the  owner  openly,  visibly,  and  to  the  knowledge  of  the  city,  held 
possession  of  the  square,  claiming  title,  for  the  statutory  period  of  limi- 
tation after  the  city's  cause  of  action  accrued. 

Hebe  Entry  not  Followed  bt  Possession  will  not  Suspend  Running 
OP  Statute  of  Limitations  at  common  law,  where  the  possession  of 
the  occupant  w»3  originally  lawful,  and  he  subsequently  refuses  to  sur- 
render  it  to  one  who  afterwards  acquired  the  right  of  property,  for  this 
amounts  to  a  deforcement. 

EoRCiBLB  Entry  by  City  upon  Square  Claimed  to  uavb  been  Dedi- 
cated is  not  equivalent  to  an  action,  and  will  not  suspend  the  running 
of  the  statute  of  limitations  against  the  city,  where  the  original  owner 
immediately  obtained  an  injunction  restraining  the  city  from  disturbing 
his  possession,  which  he  inunediately  resumed. 

Petition  in  equity  by  the  city  of  Pella  against  Scholte  and 
his  wife,  who  waa  his  voluntary  grantee.  The  petition  averred 
that  Scholte,  who  was  the  original  owner  and  proprietor  of  the 
land  forming  the  site  of  the  city  of  Pella,  had  laid  out  the  city, 
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and  on  the  plat  thereof  a  certain  block  of  ground  had  been 
•designated  as  '^  Garden  Square,"  and  dedicated  to  the  pub- 
lic; and  that  the  defendants  deny  the  right  ot  the  public, 
and  obstruct  the  public  in  the  enjoyment  of  the  square.  And 
the  petition  prayecL  that  the  city  might  have  its  right  to  the 
<;ontrol  of  the  square  judicially  established.  The  defendants 
answered  denying  the  alleged  dedication,  and  setting  up  the 
etatute  of  limitations.  Upon  the  hearing  the  petition  was  dis- 
missed, and  the  plaintiff  appeals.  In  other  respects  the  opin- 
ion states  the  case. 

Seevers  and  W%ll%am»y  for  the  appellant. 

H,  P.  Scholte  and  Z.  T.  Fishery  for  the  appellees. 

By  Court,  Dillon,  C.  J.  This  appeal  presents  two  leading 
questions:  1.  Was  the  block  of  ground  marked  on  the  recorded 
plat  of  Pella  *'  Garden  Square "  dedicated  by  the  defendant, 
Scholte,  to  the  public?  2.  If  so,  is  the  plaintiff's  right  barred 
by  the  statute  of  limitations? 

With  reference  to  both  of  these  questions  it  is  urged  that 
the  circumstances  relating  to  the  founding  and  laying  out  of 
Pella  are  important  as  evincive  of  the  intention  of  Mr.  Scholte 
in  platting  the  square  in  controversy,  and  as  illustrative  of  his 
subsequent  possession  and  control  of  it. 

A  brief  allusion  to  these  circumstances  is  therefore  needful. 
Pella  was  originally  settled  by  emigrants,  coming  thither  in 
a  body  or  colony  from  Holland.  This  body  or  community 
was  organized  in  the  Netherlands.  At  Utrecht,  in  that  king- 
dom,  on  the  twenty-fifth  day  of  December,  1846,  the  society 
took  definite  shape,  and  adopted  on  that  day  written  "regula« 
tions  for  emigration  to  the  United  States  of  America."  These 
are  in  the  nature  of  a  constitution  for  the  body,  and  clearly 
indicate  the  purpose  of  the  organization.  It  was  to  be  com- 
posed of  persons  desirous  of  coming  to  the  United  States.  It 
was  largely  religious  in  its  origin.  Conspicuously  displayed 
in  publications  by  the  defendant,  Scholte,  and  in  maps  of  the 
place,  is  the  motto:  In  Deo  spes  nostra  et  refugium. 

Immoral  persons  were  not  allowed  to  become  members. 
Recollecting  the  eighty  years  religious  struggle  between  the 
fatherland  and  Spain,  —  a  struggle  made  memorable  by  the 
transcendent  abilities  of  William  the  Silent,  and  the  exhaust- 
less  patriotism  and  fortitude  of  the  people;  by  the  despotism 
of  Charles  V.;  by  the  unyielding  obstinacy  of  Philip  II.;  by 
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the  almost  unexampled  cruelties  of  Alva;  by  the  great  dis* 
parity  of  resources  in  the  contending  parties;  by  the  memor- 
;iblc  example  it  gives  that  no  movement  is  so  deep  as  that 
-which  proceeds  from  the  religious  nature  of  man,  and  of  the 
wonderful  power  of  a  people  animated  by  the  sublime  instinct 
of  preserving  at  once  country  and  religion,  —  recollecting  this 
national  epic,  but  as  yet  not  sufficiently  familiar  with  the 
great  truth  (so  well  known  to  the  people  of  the  land  to  which 
they  proposed  to  go)  that  religious  concord  is  the  child  only 
of  universal  and  undiscriminating  religious  freedom,  they  pro- 
vided in  terms  that  no  Roman  Catholic  should  become  a 
member  of  the  society.  The  object  was  not  to  form  a  com- 
munist organization.  The  ^' regulations "  clearly  show  this. 
The  society  was  to  be  governed  by  a  board,  consisting  of  the 
president,  vice-president,  secretary,  and  four  counselors. 

Each  member  was  to  bear  his  own  expenses,  and  to  pay  for 
his  own  land.  The  board  was  to  make  contracts  for  and 
superintend  the  passage.  Money  to  buy  the  amount  of  land 
each  desired  was  to  be  paid  to  the  board,  and  when  the  place 
for  the  settlement  was  selected,  and  the  land  purchased,  the 
latter  was  to  be  divided,  each  to  get  the  amount  for  which  he 
paid. 

In  a  central  position  160  acres  were  to  be  retained  for 
school  purposes,  with  provision  that  smaller  parcels  might  be 
sold  to  artisans  and  tradesmen,  that  is,  to  those  not  wishing 
to  engage  in  farming.  Births  and  marriages  were  to  be  regitr 
tered.  The  president  was  the  chief  executive  officer.  He  was 
to  sign  all  documents,  and  all  proceedings  of  the  society  were 
to  be  recorded. 

'  The  defendant,  Scholte,  was  the  president.  In  1847,  Marion 
County,  in  this  state,  was  selected  as  the  place  of  settlement. 
And  in  the  same  year  a  survey  was  made  of  eight  blocks  of  a 
town  called  Pella.  This  was  located  upon  land  purchased  by 
the  defendant.  The  legal  title  was  in  him.  There  is  no  evi- 
dence, at  least  no  sufficient  evidence  in  this  record,  showing 
that  the  defendant  held  the  title  to  this  land  in  trust  for  the 
community.  And  it  may  here  be  observed  that  it  is  uncer- 
tain, from  the  evidence  before  us,  how  long  or  to  what  extent 
the  '*  regulations  "  were  applied  to  the  affairs  of  the  commu- 
nity. It  does  appear  that  the  defendant  sold  and  conveyed 
the  lots,  and  received  the  money,  and  it  does  not  appear  that 
his  individual  right  to  the  lots,  or  the  proceeds  thereof,  waa 
ever  questioned. 
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It  must  be  taken,  then,  that  the  defendant  was  the  indi- 
vidual proprietor  of  the  land  on  which  Pella  was  laid  off,  and 
of  the  lots  after  it  was  platted. 

And  here  we  notice  some  of  the  more  material  circumstances 
relied  on  by  the  plaintiff  to  establish  the  dedication.  It  is 
claimed  that,  in  the  Holland  language,  "garden  square"' 
means  a  public  square.  It  is  not  satisfactorily  shown  that 
either  the  word  "garden"  or  the  word  "square"  has  any 
peculiar  meaning  in  the  Dutch  language. 

The  phrase  "  garden  square  "  does  not  express  or  necessarily 
imply  a  dedication  to  the  public.  The  implication  from  the 
expression  is  rather  the  other  way.  There  seems,  however,  to 
be  nothing  conclusive,  either  for  or  against  the  dedication,  in 
the  words  used.  The  words  are  equivocal.  Resort  must  be 
had  to  extraneous  circumstances  to  discover  what  was  in- 
tended by  this  language.  And  hef^  it  may  be  observed  that 
the  public  claim  the  property  on  the  ground  that  the  original 
owner  has  given  it  for  public  use.  The  onus  is  on  th&  public 
to  show  that  the  owner  has  thus  given  it. 

It  has  been  stated  above  that  in  1847  a  survey  of  eight 
blocks  was  made.  It  is  claimed  by  the  city  that  in  the  center 
of  these  eight  blocks  was  a  piece  of  ground,  the  same  as  that 
now  known  as  "  Garden  Square,"  which  was  marked  on  the 
plat,  made  by  the  surveyor.  Hall,  as  "  Public  Square."  De- 
fendant denies  that  Hall  made  any  plat,  and  claims  that  his 
survey  was  only  preliminary,  in  order  to  ascertain  about  where 
the  streets  would  run  when  a  final  survey  came  to  be  made,  so 
that  some  necessary  improvements  could  be  made. 

During  the  next  year  (1848)  the  second  survey  was  made 
by  another  surveyor,  and  there  was  laid  off  and  platted  eighty- 
seven  blocks.  The  plat  was  duly  acknowledged  by  Scholte, 
and  recorded.  Across  the  block  in  controversy  are  the  words 
"  garden  square,"  and  the  block  is  numbered  26. 

There  are  also  on  the  plat  two  blocks  called  respectively 
"  East  Market  Square  "  and  "  West  Market  Square."  None 
of  these  are  subdivided  into  lots.  The  two  market  squares 
have  always  been  recognized  as  belonging  to  the  public.  Im- 
mediately north  of  the  block  marked  "  Garden  Square  "  is 
block  17,  in  size  equal  to  two  blocks.  This,  also,  is  not 
subdivided  into  lots  nor  intersected  by  the  East  and  West 
street.  This  double  block,  it  is  clearly  shown,  was  laid  out 
in  this  shape  by  the  defendant,  as  the  site  of  his  future 
residence,  and  is  the  one  on  which  he  soon  thereafter  built 
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and  now  resides.  The  testimony  also  tends  to  show  that 
this  block  17  was,  in  the  survey  of  1847,  two  distinct  blocks 
with  street  between.  Upon  the  whole,  we  think  the  weight 
of  testimony  is,  that  there  was  a  plat  made  of  the  Hall  sur- 
rey of  1847.  But  this  survey  was  not  intended  to  be,  and 
was  not,  final.  If  a  plat  was  made,  it  was  never  acknowledged 
or  recorded.  Nor  does  it  appear  that  any  conveyances  were 
made  under  it,  though  a  few  lots  were  sold,  but  conveyed  ac- 
tiording  to  the  final  survey  made  in  1848. 

If  reliance  can  be  placed  on  the  unassisted  memory  of  a 
majority  of  the  witnesses  testifying  to  this  point,  we  would 
have  to  conclude  that  the  blook  of  ground  in  controversy  was, 
in  the  first  survey,  marked  "  Public  Square."  But  the  fact  is 
by  no  means  clear  that  there  was  a  plat,  and  particularly,  that 
it  contained  the  words  "  public  square.'' 

Defendant  claims  that  as  the  ground  lay  in  front  of  the 
site  of  his  future  residence,  he  caused  the  same  to  be  marked 
"  Garden  Square,"  to  indicate  a  place  in  the  nature  of  a  pri- 
vate park,  which  he  intended  to  ornament  with  trees,  shrub- 
bery, walks,  etc.,  for  his  own  pleasure  and  convenience, 
denying  or  allowing  the  public  access  thereto,  and  such  rights 
therein,  as  he  might  see  proper.  And  it  must  be  admitted 
that,  from  the  beginning,  the  defendant's  acts  and  conduct 
with  respect  to  this  ground,  in  fencing,  planting,  and  improv- 
ing it  at  his  own  expense,  go  very  far  to  fortify  this  claim. 
That  the  defendant  recognized  a  difference  in  nieaning  be- 
tween "  Public  Square  "  and  "  Garden  Square,"  is  shown  by 
the  fact  that  in  laying  out  New  Amsterdam,  at  the  same  time 
Pella  was  laid  out,  defendant  caused  one  of  the  blocks  to  be 
marked  "  Public  Square." 

Other  facts  are  relied  on  by  the  plaintiff  to  establish  the 
alleged  dedication.  One  is,  that  the  defendant,  as  an  induce* 
inent  to  persons  to  buy  lots,  declared  to  them  that  Garden 
Square  belonged  to  the  public. 

Only  one  or  two  persons  testify  to  such  declarations,  and 
when  it  is  remembered  that  the  testimony  relates  to  oral  dec- 
larations made  many  years  before;  that  such  declarations  are 
denied  on  oath  by  the  defendant;  that  it  is  shown  that  the 
defendant,  at  or  about  the  same  time,  frequently  denied  that 
it  was  public  property, — we  cannot  say  that  the  imputed  decla- 
rations of  the  defendant  that  the  square  was  public  are  satis* 
factorily  established. 

It  does  very  clearly  appear  that  a  higher  price  was  asked 
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for  lots  around  the  square  than  in  other  portions  of  the 
plat. 

If  it  be  admitted  that  this  is  not  satisfactorily  accounted 
for  by  the  central  situation  of  the  lots,  by  the  fact  that  the- 
defendant,  by  his  theory,  intended  to  ornament  the  square, 
still  it  is  only  a  circumstance,  but  not  a  conclusive  one,  to 
prove  the  alleged  dedication. 

Without  going  more  minutely  into  the  discussion  of  this 
branch  of  the  case,  we  may  state  our  general  conclusion  to  be 
this:  if  this  dispute  had  arisen  shortly  after  the  platting  and 
declarations  relied  on  to  show  the  dedication,  we  are  of  opin- 
ion that  the  same  evidence  now  before  us  would  justify  us  ii^ 
holding  that  the  defendant  had  ceded  his  right  to  the  public^ 
or  at  least  was  estopped  to  set  it  up  against  the  vendee  of  the- 
lots  around  it. 

But  as  this  dispute  arises  after  the  lapse  of  about  eighteen 
years  from  the  period  of  the  supposed  dedication,  during  all 
of  which  time  the  defendant's  acts  and  conduct  have  been 
wholly  inconsistent  with  a  dedication  to  public  use,  we  must 
say  that  we  have  great  doubt  whether  the  plaintiff  has  satis* 
factorily  shown  that  the  defendant,  in  platting  the  square,  in- 
tended to  dedicate  it,  or  that,  by  his  subsequent  acts  and 
declarations,  he  is  estopped  to  deny  a  dedication. 

At  the  time  of  the  supposed  dedication  (1847  and  1848), 
the  defendant  resided  with  his  family,  in  a  log  house,  upon 
the  square  in  question.  He  continued  to  reside  there  until 
his  new  house  was  finished  upon  the  double  block  just  nortl» 
of  it.  After  he  left  the  house  on  the  square,  he  rented  it  to 
others  for  some  years,  and  as  long  as  it  continued  to  stand. 
A  portion  of  the  time  a  school  was  kept  there,  and  occasion- 
ally public  meetings  were  held  in  it  and  on  the  square;  but 
this  was  generally,  if  not  always,  by  the  special  and  express 
permission  of  the  defendant.  Besides  this,  the  defendant  has 
had  the  square  fenced  all  the  time;  at  first  by  a  rail  fence, 
and  afterward  by  a  paling  fence  of  a  substantial  character, 
constructed  at  his  own  expense.  In  this  fence  there  were  two 
gates,  in  general  kept  locked  by  the  defendant.  Defendant 
also  made,  from  time  to  time,  plantations  of  trees  in  and 
around  the  square,  and  also  laid  out  walks  therein. 

For  some  years  he  cultivated  the  ground  for  ordinary  horti- 
cultural purposes,  and  afterward  seeded  it  to  grass  and  used 
it  as  a  pasture,  and  let  it  to  others  for  this  purpose  for  hire. 

Again,  defendant  has  returned  the  same  for  taxation  as  pri* 
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vate  property  every  year  Bince  1847,  and  every  year  has  paid 
the  county  and  state  taxes  thereon.  The  city  of  PeUa  wa» 
incorporated  August  3,  1855.  Every  year  since  then,  the  de- 
fendant has  returned  it  to  the  city  assessors,  among  his  other 
property,  for  municipal  taxation.  Every  year  but  one  the 
council  has  stricken  it  off  as  not  being  taxable.  One  year,  it 
seems,  the  defendant  did  pay  city  taxes  on  it. 

So  it  is  evident  that  the  city  authorities  have  known  fron^ 
the  first  that  the  defendant  asserted  his  claim  to  the  square,, 
and  denied  that  of  the  city.  And  so  it  is  manifest  fiom  the- 
evidence,  indeed  the  fact  is  scarcely  denied,  that,  since  1847,. 
the  defendant  has  been  in  the  actual  possession  and  exercised 
the  sole  control  of  the  square,  claiming  to  do  so  in  his  owa 
right,  and  in  hostility  to  the  public. 

To  evade  the  significant  force  of  this  undeniable  fact,  the- 
city  claims  that  this  possession  and  control  by  the  defendant 
was  not  in  his  own  right,  but  as  the  president  of  the  emigrant 
association,  before  referred  to. 

This  is  open  to  two  answers:  the  evidence  in  the  record 
does  not  satisfy  us  (as  before  stated)  that  the  association  had 
any  right  in  or  to  the  square,  the  town  lots,  or  land  on  which 
these  were  laid  out;  hence  it  cannot  be  predicated  of  defend<^ 
ant's  possession  that  it  was  as  the  trustee  of  the  society. 

Again,  if  it  were  conceded  that  the  defendant's  possession 
was  that  of  the  society  (a  voluntary  association)  so  that  it  is- 
to  be  considered  as  if  the  society  were  in  the  possession  and 
control  of  the  square,  it  is  not  shown  how  the  city  corporatioi^ 
succeeded,  in  this  respect,  to  the  rights  of  the  members  of  the 
society.  Of  course,  if  the  square  were  once  dedicated  to* 
the  public,  the  subsequently  organized  municipal  corporation 
would  have  the  right  to  control  it  the  same  as  it  would  the- 
streets  or  other  public  ground. 

Under  these  circumstances,  the  question  recurs  whether 
(assuming  that  there  had  been  a  dedication  of  the  square  ii> 
1847  or  1848)  the  defendant  may  insist  upon  the  bar  of  the^ 
statute  of  limitations.  It  will  be  assumed  that  the  statute 
would  not  begin  to  run  in  favor  of.  the  defendant  until  the 
town  or  city  was  incorporated,  charged  with  the  duty  of 
watching,  and  possessed  of  the  power  of  asserting  and  protect- 
ing, the  rights  of  the  intended  donee.  The  city  was  organized 
August  5,  1855.  This  suit,  to  assert  the  right  of  the  city  to- 
the  square,  was  not  brought  until  February  26,  1866,  —  more 
than  ten  years  after  the  incorporation  of  the  plaintiff.     To 
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actions  of  this  character,  though  brought  in  equity^  the  ten 
years'  limitation  applies  directly  or  by  analogy.  This  is  not 
disputed  by  counsel:  Revision,  sec.  2740;  Keyes  v.  Tait,  19 
Iowa,  123;  3  Kent's  Com.  575,  576;  Adams's  Ejectment 
(App.),  4th  ed.,  601,  and  authorities  cited;  Nevnnan  v.  De 
Lorimery  19  Iowa,  244;  Johnson  v.  Hopkina^  19  Id.  49;  Robin* 
son  v.  Lake,  14  Id.  421. 

Rights  of  this  character  may  be  acquired  by  the  public  by 
the  requisite  user:  Onstott  v.  Murray,  22  Iowa,  457. 

And  it  would  seem  reasonable  that  the  public,  with  knowl- 
•edge  of  its  rights,  and  of  the  adverse  claim  by  an  individual, 
may  lose  those  rights  in  a  similar  manner. 

Of  course  it  is  well  understood  that  statutes  of  limitations 
do  not  constructively  apply  to  the  state  or  sovereignty.  But 
the  principle  has  not,  so  far  as  we  know,  been  extended  to 
municipal  or  public  corporations.  On  the  contrary,  it  has 
been  expressly  held  that  these  corporations  are  within  the 
statute  of  limitations  the  same  as  natural  persons:  Cincinnati 
V.  First  Pr.  Church,  8  Ohio,  298  [32  Am.  Dec.  718],  1838,  fol- 
lowed in  Cincinnati  v.  Evans,  5  Ohio  St.  594,  1855.  See  also 
Rowan  v.  Portland,  8  B.  Mon.  250,  258;  North  Hempstead  v. 
Hempstead,  2  Wend.  109,  137;  Denton  v.  Jackson,  2  Johns.  Ch. 
320,  338. 

Whether  there  may  not  be  some  limitation  on  this  general 
doctrine,  arising  out  of  the  want  of  knowledge  of  the  public 
corporation  or  its  officers  of  its  rights,  or  of  the  adverse  right 
sought  to  be  asserted  against  it,  we  need  not  stop  to  examine. 
For  in  this  case,  the  right  claimed  by  the  defendant  has  been 
openly  asserted  by  him,  and  fully  known  to  the  city  ever 
since  its  first  organization. 

The  present  case  is,  therefore,  a  proper  one  for  the  applica- 
tion of  the  statute,  or  the  principle  of  repose  upon  which  it 
rests.  This  leaves  but  one  question  to  be  noticed  with  refer* 
^nce  to  the  application  of  the  statute. 

Defendant,  as  before  stated,  was  in  the  open  and  visible  pos« 
session  of  the  square,  claiming  title  to  it  at  the  time  the  city 
was  incorporated.  He  continued  in  such  possession,  without 
any  interruption,  until  the  thirty-first  day  of  March,  1865 
(slightly  less  than  ten  years  from  the  date  of  the  plaintiff's 
corporate  organization),  when  the  city  of  Pella  passed  an  ordi- 
nance "concerning  the  Garden  Square,"  directing  the  marshal 
of  the  city  "  to  take  immediate  possession  of  the  square,"  *'  to 
remove  such  portion  of  the  fence  and  hedge  around  said  square. 
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and  to  train,  cut  down,  or  destroy  such  trees  thereon  as  the 
mayor  might  direct."  The  marshal  proceeded  to  execute  tho 
ordinance,  whereupon  the  present  defendants  (Scholte  and 
wife)  brought  their  bill  to  enjoin  the  officer,  and  obtained  an 
injunction,  and  at  once  resumed  possession.  Thus  the  de- 
fendant, with  tho  exception  of  the  forcible  interruption  by  the 
marshal  for  a  few  days,  continued  to  remain  in  possession 
iintil  this  suit  was  brought  by  the  city  in  February,  1866. 
'  It  is  claimed  that  the  statute  ceased  to  run  when  the  mar- 
shal of  the  city  undertook  to  execute  the  ordinance  of  March 
31,  1865.  It  seems  to  us  that  the  proposition  is  not  well 
founded.  The  marshal's  possession  was  forcible,  and  against 
the  will  of  the  defendant  in  actual  possession. 

Suppose  I  am  in  actual  possession  of  a  lot,  claiming  title, 
and  that  the  adverse  claimant  shall  come  every  day  and  deny 
my  right,  or  temporarily  but  tortiously  dispossess  me  by  force, 
but  still  I  retain  my  possession  for  the  ten  years  required  by 
statute,  will  not  the  statute  operate  in  my  favor,  if  in  the 
mean  time  no  "  action  be  brought"?  Under  our  statute  (sec- 
tion 2740),  which  speaks  of  actions,  and  not  of  actions  or  en- 
tries, it  seems  clear  that  it  will;  and  this  view  applied  to  this 
case  disposes  against  the  plaintiff  of  the  point  now  under 
consideration:  See  2  Greenl.  Ev.,  sec.  545;  Hubert  v.  Trinity 
Churchy  24  Wend.  587;  Cunningham  v.  Patton,  6  Pa.  St.  355; 
Doe  V.  Ealavay  11  Ala.  1028. 

It  lis  proper,  however,  to  add  that,  in  our  opinion,  the  evi- 
dence shows  no  such  "interruption" of  the  adverse  possession 
of  the  defendant,  by  the  forcible  act  of  the  marshal  in  re- 
moving the  fence  and  cutting  down  some  trees,  as  will  sus- 
pend the  operation  of  the  statute. 

If  the  defendant  had  abandoned  the  possession,  or  if  the 
«ntry  by  the  city  had  been  peaceable,  or  if  it  had  been  fol- 
lowed up  by  continuous  possession,  a  different  question  would 
foe  presented.  But  the  entry  was  forcible,  upon  the  actual 
prior  possession  of  the  defendant,  who  disputed  the  city's 
right,  obtained  at  once  an  injunction  against  the  city  disturb- 
ing him  in  the  possession,  which  he  immediately  resumed. 
Such  an  entry,  if  the  act  of  the  marshal  amounts  to  an  entry, 
will  not  avail  to  defeat  the  defense  of  adversary  possession. 

At  common  law,  and  under  the  statute  of  21  Jac.  I.,  c.  16» 
the  rightful  owner  of  land  might,  in  certain  cases  of  ouster  or 
privation,  redress  the  injury  or  avoid  the  effect  of  the  statute 
of  limitations,  by  the  ''exercise  of  the  extrajudicial  and  sum- 
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Tnary  remedy  of  a  formal  and  peaceable  entry  *'  thereon.  Id 
certain  cases,  however,  the  common  law  did  not  allow  the 
right  of  the  possessor  to  be  interrupted  or  defeated  by  the 
mere  act  of  entry  by  the  claimant,  but  drove  the  claimant  to 
his  action.  The  cases  in  which  entry  is  and  in  which  it  is  not 
allowed  are  stated  by  3  Bla.  Com.  167-179;  see  also  Altemas 
V.  CampbeUy  9  Watts,  28  [34  Am.  Dec.  494];  HoltzappU  v. 
PhiUibauer,  4  Wash.  C.  C.  357. 

In  this  state,  we  have  now  no  statute  relating  to  or  regulating 
the  right  of  entry:  See  formerly,  Laws  1889,  p.  326,  sees.  6,  7. 

Whether  a  mere  entry  by  the  owner,  not  followed  by  posses- 
sion upon  the  actual  possession  of  the  adverse  claimant,  would 
have  in  this  state  its  common-law  properties,  and  would  from 
the  time  of  such  entry  defeat  the  statute  of  limitations,  we 
need  not  stop  particularly  to  inquire. 

For,  assuming  the  common  law  to  apply,  the  possession  of 
Scholte  of  the  square  in  question  was  originally  lawful,  he 
being  in  actual  possession  as  owner  when  he  laid  it  out;  and,^ 
as  against  the  city,  his  possession  became  wrongful  only  when 
the  city  was  organized,  and  he  refused  to  surrender  the  pos- 
session to  the  city,  which  would  amount  to  or  be  in  the  nature 
of  a  deforcement  in  the  common-law  meaning  of  the  word. 
In  such  case,  the  remedy  by  mere  entry  alone  was  not  given 
by  the  common  law:  3  Bla.  Com.  167-179. 

Again,  we  have  a  statute  to  protect  persons  in  the  actual 
prior  possession  of  lands  from  being  forcibly  disturbed:  Re- 
vision, sec.  3952. 

Defendant  was  in  the  actual  possession  of  the  square.  The 
city  authorities  entered  upon  this  possession,  not  '^  in  a  peace- 
able and  easy  manner,  but  with  force  and  strong  hand."  If 
what  the  city  did  dispossessed  the  defendant,  it  was  done 
forcibly,  and  under  such  circumstances  as  would  enable  him 
to  have  the  benefit  of  the  statute  giving  a  summary  remedy  for 
forcible  entry. 

Such  an  entry,  wrongful  in  its  nature,  is  not  rewarded  by 
ascribing  to  it  the  attributes,  and  giving  to  it  the  efiect,  of  a 
lawful  entry:  3  Bla.  Com.  174,  179.  Besides,  the  remedy  by 
entry,  to  which  the  city  resorted,  did  not  become  consummate; 
for  the  city  did  not  gain  and  keep  any  actual  possession,  it 
being  immediately,  or  as  soon  as  it  was  possible  to  procure 
the  writ,  enjoined  from  taking  possession  of  the  square  or  dis- 
turbing the  defendant  herein  in  his  possession.  If  a  bare 
entry,  not  followed  by  possession  thereunder,  can,  in  this  state. 
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be  regarded  in  any  case  as  an  equivalent  for  an  action,  we 
agree  with  the  learned  Chief  Justice  Gibson  in  Altemaa  v. 
Campbell,  9  Watts,  28,  30  [34  Am.  Dec.  494],  that  the  doc- 
trines relating  to  it  are  purely  technical,  and  not  to  be  fav- 
ored. For  its  effect  is,  as  he  justly  observes,  "  subversive  of 
the  purpose  of  the  statute  of  limitations,  which  is  to  compel 
parties  to  settle  their  controversies  while  the  evidence  of  their 
rights  is  attainable,  and  to  put  a  reasonable  period  to  the 
evils  of  a  contested  ownership.  By  repeated  entries  within 
the  period  of  the  statute  of  limitations,  a  contest  might  be 
kept  on  foot  interminably,  or  until  the  occupant's  proofs  had 
perished  with  those  who  could  establish  them;  when,  having 
been  deterred  from  cultivating  and  improving  the  land,  ho 
might  at  last  be  left  defenseless  by  the  lapse  of  time,  which, 
instead  of  having  fortified  his  title,  as  it  ought,  would  be  found 
to  have  destroyed  it.  Such  an  entry,  we  are  compelled  by 
the  terms  of  the  statute  to  say,  is  as  effective  as  an  action; 
but  we  are  at  liberty,  and  policy  requires  us,  to  hold  the 
plaintiff  to  strict  proof  of  a  formal  observance  of  the  cere- 
mony." 

If  the  city  had  succeeded  in  getting  peaceable  possession  of 
the  square,  it  might  have  avoided  the  effect  of  the  statute  of 
limitations.  The  injunction  suit  did  not  prevent  the  city  from 
bringing  an  action  to  try  the  respective  rights  of  the  parties. 
In  conclusion,  it  is  deemed  proper  to  add  that  the  foregoing 
views  in  relation  to  the  statute  of  limitations  and  adverse  pos- 
session are  to  be  taken  in  connection  with  the  special  facts  of 
this  case,  and  would  not  necessarily  apply  to  a  case  where 
the  dedication  was  general,  unlimited,  and  for  the  whole  pub- 
lic, and  not  restricted,  or  for  the  primary  benefit  of  the  con- 
templated municipality,  and  hence  under  its  special  control 
and  guardianship;  or  to  a  case  where  the  public  corporation 
was  ignorant  of  its  rights  or  those  of  the  public,  or  that  these 
had  been  encroached  upon,  or  that  a  hostile  right  was  being 
asserted  against  it;  or  to  a  case  where  the  action  was  by  the 
state,  or  its  public  officer,  to  assert  the  public  rights,  and  not 
by  the  municipal  corporation  to  assert  its  rights. 

The  decree  below  is  affirmed. 


Intbnt  to  Dedicate  to  Public  Use  Muarr  be  Clkab,  and  the  aets  or 
circamstances  relied  on  to  establish  such  intention  should  be  unequivocal 
and  convincing:  Morrison  v.  Marqudrdt,  92  Am.  Dec.  444,  and  note  460;  Lee 
T.  Lait,  90  Id.  220,  and  note  224.  As  to  dedication  by  town  plats,  see  Weis- 
hrod  T.  Chkago  etc  R'y  Co.^  86  Id.  743,  and  note  750.    The  principal  case  is 
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cited  to  the  point  that  the  dengnation  of  a  parcel  of  land  on  a  town  plat  as 
"  Market  Sqnare  "  may  not  per  ae  show  a  dedication,  bnt  if  the  attendant  cir- 
cnmstances  tend  to  ahow  a  dedication,  it  will  be  sufficient:  8eoU  v.  CUp  of 
Dea  Moinea^  64  Iowa,  444. 

Re-kntrt  to  Terxihate  Adyebsb  PosnasiON:  See  this  vnbject  treated 
in  the  note  to  Peabody  v.  HeweU,  83  Am.  Bee.  497-600. 

CouHTiss  AND  CiTiBs  ABB  NOT  EzxiCPT  from  the  operation  of  the  statute  of 
limitations:  County  qf  SL  Charles  v.  Powell,  66  Am.  Dec  637,  and  note  639; 
and  see  CincinnaU  v.  FirH  Presbyterian  Church,  32  Id.  718,  721,  as  to  its  i^ 
plicatiou  to  a  dedication  to  public  use.  But  the  statute  does  not  run  against 
the  sovereignty:  STnith*s  AdnCrs  v.  De  La  Oarza,  65  Id.  147,  and  note  152. 
In  CourUy  qf  Des  Mcines  v.  Harher,  34  Iowa,  87,  it  is  held  that  the  statute  of 
limitations  does  not  run  against  the  state;  that  the  statute  providing  that  the 
statutory  limitation  shall  be  applicable  to  all  actions  brought  by  or  against 
all  bodies  corporate  and  politic  does  not  change  the  rule,  for  the  words  "  bodies 
corporate  and  politic  "  do  not  include  the  state;  and  that  further,  if  it  were 
doubtful  whether  the  state  wsa  intended  to  be  indnded  by  the  words  used, 
the  doubt  should  be  resolved  in  favor  of  the  state;  and  the  principal  case  is 
cited.  It  is  also  cited  to  the  effect  that  the  statute  does  not  mn  against  ths 
state,  in  Danes  v.  JlvOmer,  45  Id.  577. 


Thomas  v.  Kennedy. 

[24  Iowa,  897.] 

PossnsiON  or  Land  Which  is  Ostensiblt  as  Much  cr  Husband  ai 
Wira  will  not  impart  notice  of  the  equitable  title  of  the  wife  to  a  pur- 
chaser of  the  land  at  execution  sale  under  a  judgment  against  the  hus- 
band, who  held  the  legal  title  at  the  time. 

Whbbs  Equttt  would  €k>MP£L  Grantor  to  Ck>RREcr  Mistaks  nr  Db- 
soBiPnoN  OF  Land  intended  to  be  conveyed,  he  may  do  voluntarily 
what  might  thus  be  enforced. 

LisN  or  JuDGMKNT  Attachks,  NOT  TO  Nakxd  Lboal  Tttli,  but  to  the 
judgment  debtor's  actual  interest  in  the  land;  and  if  he  has  nothing  but 
the  naked  legal  title,  no  lien  attaches. 

Wire  13  Entitled  to  have  Title  Quieted  in  Her  in  Action  to  Quiet 
Title  brought  by  the  purchaser  at  execution  sale  against  her  and  her 
husband,  where  the  husband  conveyed  by  misdescription  to  his  wife's 
father,  who  afterwards  conveyed  voluntarily  to  her  by  the  same  descrip- 
tion; and  afterwards  a  judgment  was  entered  against  the  husband  in 
whom  the  naked  legal  title  still  remained,  but  he,  before  execution  aale 
of  the  land,  executed  a  deed  to  his  wife,  reciting  therein  that  it  was 
made  to  correct  the  mistakes  in  the  two  former  deeds;  and  the  heiis  of 
the  first  grantee  are  not  necessary  parties  for  this  purpose. 

Purchaser  or  Land  at  Execution  Sale  is  Bound  to  Take  Noticb  of 
the  condition  of  the  record  title  up  to  the  time  of  the  sale;  and  if  at 
that  time  an  instrument  is  properly  indexed,  he  is  affected  with  con- 
structive notice  of  all  it  contains. 

Petition  at  law,  in  which  the  plaintiff  claimed,  as  against 
Kennedy  and  Angeline,  his  wife,  the  defendants,  title  to  and 
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possession  of  the  southwest  quarter  of  the  northwest  quarter, 
section  12,  township  81,  range  2,  in  Clinton  County,  under  an 
execution  sale  of  the  land  under  a  transcript  of  a  judgment  in 
favor  of  E.  D,  Selden  against  Kennedy,  recovered  in  Scott 
County,  and  filed  in  Clinton  County  June  16,  1861.  Under 
this  judgment,  execution  was  issued,  and  levied  July  16, 1861, 
and  the  land  was  sold  thereunder  August  23,  1861,  to  E.  M. 
Selden,  to  whom  the  sheriff  executed  a  deed,  and  who  after- 
wards conveyed  to  the  plaintiff.  The  defendants  in  their  an- 
swer admit  that  the  title  to  the  land  in  controversy  was  once 
in  the  husband,  Kennedy,  but  allege  that  on  February  23, 
1856,  Kennedy  sold  it  to  his  father-in-law,  Everett  Drake,  for 
the  consideration  of  two  hundred  dollars,  and  on  the  same 
day  the  husband  and  wife  executed  a  deed  to  Drake,  which 
described  the  property  by  mistake  as  the  southeast  instead 
of  the  southwest  quarter  of  the  northwest  quarter,  etc.,  and 
which  was  duly  recorded;  that  on  the  5th  of  February,  1858, 
Drake  and  wife  conveyed  the  land  to  their  daughter,  Angeline, 
wife  of  Kennedy,  and  co-defendant  herein,  "in  consideration 
of  natural  love  and  affection,  and  the  further  sum  of  five  dol- 
lars,'' and  the  same  misdescription  was  contained  in  this  deed; 
that  Drake  died  in  1860,  leaving  three  children;  that  on  the 
27th  of  July,  1861,  Kennedy,  for  the  consideration  of  two  hun- 
dred dollars,  as  recited  in  the  deed,  conveyed  the  premises  by 
a  correct  description  to  his  co-defendant,  Angeline,  his  wife, 
this  deed  containing  the  recital:  '^And  this  deed  is  made  to 
correct  a  deed  made  by  the  first  party  to  Everett  Drake,  dated 
February  23, 1856,  and  recorded  in  book  J  of  deeds,  pages  110 
and  1 1 1,  of  Clinton  County  records.  And  to  correct  a  deed  from 
the  said  Everett  Drake  to  the  said  second  party  herein,  dated 
February  5, 1858,  and  recorded  in  book  Q  of  deeds,  pages  408 
and  409,  of  said  Clinton  County  records";  that  on  the  same  day 
this  instrument  was  properly  indexed  as  a  deed,  and  was  in 
due  time  properly  recorded;  and  that  in  June,  1861,  Kennedy 
and  his  wife  commenced  making  improvements  on  the  land, 
breaking  and  fencing  it,  and  these  improvements  were  in 
progress  when  it  was  sold  under  execution.  The  answer  of 
the  defendant  Angeline  Kennedy  contains  all  the  above  allega- 
tions, and  prays  that  her  title  may  be  quieted,  and  confirmed 
in  her  against  said  plaintiff,  and  for  costs.  The  plaintiff  filed 
a  replication  to  this,  and  prayed  that  his  title  might  be  quieted, 
etc.    The  equitable  defense  was  by  agreement  tried  first,  and 
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the  court  found  for  the  defendant  Angeline,  and  ordered  tihat 
her  title  be  quieted  as  against  plaintiff.     Plaintiff  appealed. 

D.  B.  Nashf  and  Thompson  and  CampbeU^  for  the  appellants. 
Cook  and  Drury^  for  the  appellee. 

By  Court,  Wright,  J.  The  case  may  be  divested  of  many 
of  the  difficulties  suggested  by  appellants'  counsel,  by  recur- 
ring to  some  facts  to  our  minds  well  established  by  the 
evidence. 

These  defendants,  nor  either  of  them,  ever  owned  or  pre- 
tended to  own,  the  southeast  quarter  of  the  northwest 
quarter  of  section  12,  township  81,  range  2.  Nor  was  it  ever 
owned  by  Everett  Drake.  The  land  sold  by  Kennedy  to 
Drake,  and  intended  to  be  conveyed,  was  the  southwest 
quarter,  etc.,  and  this  same  land  Drake  intended  to  convey  to 
his  daughter. 

The  mistake  was  an  innocent  one,  there  being  no  intention 
to  mislead  or  defraud  any  one.  The  deed  from  the  husband 
to  the  wife  was  made  for  the  purpose  of  correcting  these  mis- 
takes. Kennedy  received  a  valuable  consideration  from 
Drake,  for  the  conveyance  of  February  23,  1856,  to  wit, 
property  of  about  the  value  named  in  the  deed.  The  recital 
in  the  deed  to  the  wife,  of  July  27,  1861,  refers  correctly  and 
with  entire  accuracy  to  the  dates  of  the  prior  deeds,  and  the 
books  and  pages  where  each  were  recorded.  The  deed  from 
Drake  to  his  daughter  was  founded  upon  the  consideration  of 
'^  natural  love  and  affection  "  alone.  He  lived  in  this  stato  at 
the  time  Kennedy  conveyed  to  him,  during  the  same  year 
removed  to  Virginia,  and  that  fall,  having  determined  not  to 
return,  he  expressed  his  intention  to  give  this  land  to  his 
daughter,  and  accordingly  in  1858  made  the  deed.  The  mis- 
take was  not  discovered  until  in  1861,  about  the  time  the 
husband  conveyed  to  the  wife.  When  the  debt  was  con- 
tracted, upon  which  the  judgment  waa  recovered,  under  which 
plaintiff  claims,  does  not  appear. 

The  question  of  when  possession  was  taken,  what  improve- 
ments were  made,  and  the  effect  of  the  same  upon  plaintiff  or 
the  purchaser,  at  the  sheriff's  sale,  is,  in  our  opinion,  of  but 
little  if  any  importance.  If  this  was  a  contest  between  the 
defendant  Angeline  and  the  heirs  of  Drake,  in  which  she 
sought  a  correction,  as  against  them,  of  the  deed  of  February 
5,  1858,  it   might  become  material  to  inquire  whether  she 
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took  possession  under  and  pursuant  to  the  agreement  to  con- 
vey, which  equity  might  imply  from  the  deed  containing  the 
wrong  description,  as*  also  whether  the  improvements  made 
would  not  give  her  this  right,  though  the  deed  was  founded 
alone  upon  a  good,  as  distinguished  from  a  valuable,  con- 
sideration. But  for  the  present,  we  shall  assume  that  these 
^^uestions  are  out  of  the  case.  The  only  effect  of  the  claimed 
possession  being  that  of  notice  of  ownership  or  claim  of  right 
io  the  purchaser  at  the  sheriff's  sale,  we  remark  that  we  give 
it  no  weight,  for  the  reason  that  the  possession  was  ostensibly 
as  much  in  the  husband  as  the  wife,  and  she,  therefore,  is 
entitled  to  nothing  on  that  ground.  And  here  let  us  be  under- 
stood. There  was  no  building  upon  the  land.  A  month  or 
more  before  the  sheriff's  sale,  hands  were  put  to  work  fencing 
and  breaking  it,  under  the  direction  of  both  husband  and 
-wife,  he  acting,  as  he  says,  for  the  wife.  He,  however,  was 
upon  the  ground,  assisting  and  directing,  apparently  for  him- 
self, no  one  knowing  by  any  public  declaration  or  act,  or 
•otherwise,  that  the  work  was  being  carried  on  for  the  wife,  nor 
that  the  possession  then  taken  was  for  her.  And  we  are  not 
prepared  to  hold  that,  under  such  circumstances,  third  per- 
sons would  be  affected  with  notice  of  the  wife's  possession. 
In  other  words,  they  could  as  well,  and  indeed  more  reason- 
ably, presume  that  the  possession  was  that  of  the  husband  as 
of  the  wife,  and  it  would  be  carrying  the  doctrine  of  notice  to 
an  unusual  extent  to  hold  that  the  world  was,  without  more, 
bound  to  know  that  he  was  in  possession  and  making  im- 
provements for  her.  It  would  be  very  different  if  it  was 
claimed  that  she  was  to  be  prejudiced  and  her  rights  affected 
by  his  apparent  acts  of  ownership,  while  employed  for  her 
and  engaged  by  her  direction  in  expending  her  means  in 
improving  the  land.  As  the  case  now  stands,  we  inquire 
alone,  as  above  suggested,  whether  his  possession  was  so  clearly 
and  notoriously  hers  as  that  the  party  under  whom  plaintiff 
claims  was  bound  to  take  notice  of  it.  We  conclude  not,  and 
if  defendant  (the  wife)  has  no  better  ground  upon  which  to 
stand,  her  title  must  fail. 

It  is  a  mistake  to  regard  this  as  a  proceeding,  on  the  part  of 
ihe  defendant  Angeline,  to  enforce  a  specific  performance  of  a 
contract  to  convey  on  the  part  of  the  father.  And  therefore, 
what  would  be  her  rights,  as  against  the  other  heirs,  and  if 
they  were  here  contesting  her  right  to  such  relief,  treating 
3ier  as  a  mere  volunteer,  and  how  far  her  claim  would   bs 
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within  the  disabllDg  effect  of  the  statute  of  frauds,  are  ques- 
tions entirely  foreign  to  the  present  inquiry.  She  stands  a» 
against  this  plaintiff  strictly  on  the  defensive. 

She  askes  to  be  relieved  in  her  answer  as  against  him  on  his 
pretended  title,  and  this  is  the  extent  of  the  judgment  in  her 
favor.  As  equity  would  have  compelled  the  husband  to  correct 
this  mistake,  it  was  perfectly  competent  for  him  to  do  volun- 
tarily that  which  she  could  have  enforced.  She  is  not  a  mere- 
volunteer  asking  a  court  of  equity  to  enforce  a  voluntary  gift 
from  the  father  to  her  against  the  other  children.  Nor  is  she 
claiming  under  a  parol  gift.  She  is  claiming  under  a  deed, — 
a  deed,  too,  from  the  very  party  under  whom  plaintiff  claims. 
What  effect  this  deed  had  is  another  question  to  be  hereafter 
considered.  Plaintiff  is  not  claiming  under  a  deed  from  tb& 
other  heirs,  nor  under  one  from  the  ancestor.  The  very  basis 
of  his  claim — and  this  destroyed,  he  has  no  title — is,  that 
the  defendant  in  execution,  W.  W.  Kennedy,  never  parted  with 
the  title  to  this  land,  and  that  Drake  never  owned,  and  hence, 
of  course,  that  his  heirs  never  did.  His  claim  is  adverse  to 
any  possible  right  of  these  heirs  in  the  land.  The  defendant 
Angeline  is  not,  by  a  bill  in  equity,  seeking  a  discovery  and 
relief,  as  against  a  conveyance  made  by  Drake  or  the  other 
heirs,  to  plaintiff  or  the  party  under  whom  he  claims.  If  she^ 
was,  the  case  would  be  analogous  to  Findiy  v.  Hinder  1  Pet. 
241;  Simma  v.  Outhrief  9  Cranch,  25;  Mallow  v.  Hinde,  12 
Wheat.  193, — relied  upon  by  appellant.  Nor  is  she,  as  already 
stated,  asking  to  enforce  a  voluntary  contract, — one  founded 
upon  a  merely  good  or  meritorious  consideration,  and  hence,, 
too,  the  doctrine  found  in  2  Story's  Eq.  Jur.,  sec.  793  a,  and 
which  we  do  not  by  any  means  controvert,  is  entirely  inap- 
plicable. And  the  same  is  true  of  Froman  v.  Froman^  13  Ind. 
317,  the  correctness  of  which  is  not  denied.  That  was  a  con* 
test  between  heirs,  one  of  them  claiming  under  a  voluntary 
deed,  which  he  asked  to  have  reformed.  Here  defendant  na 
longer  stands  upon  a  voluntary  deed  founded  upon  a  good  con- 
sideration, but  claims  under  a  deed  which  vests  her  with  the 
absolute  legal  title,  subject,  as  against  plaintiff,  to  the  lien  of 
the  judgment  under  which  he  claims.  And  thus  we  might, 
by  a  reference  to  all  the  authorities  cited  by  appellants,  show 
how  entirely  they  are  inapplicable  to  the  case  before  us.  Tie 
foregoing,  however,  must  suffice. 

We  have  not  thus  far,  in  words,  held  that  the  heirs  of  Everett 
Drake  were  not  necessary  parties, — a  point  upon  which  ap- 
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pcllante'  counsel  relj  with  much  confidence  to  reverse  thi» 
case.  And  yet  the  preceding  views,  in  effect,  dispose  of  it. 
In  giving  it,  however,  some  further  attention,  let  us  briefly 
glance  at  the  situation  of  the  parties  to  the  record  and  con- 
trovers3\ 

Plaintiff  brought  his  action  at  law.  The  defendant  set  up> 
an  equitable  as  well  as  a  legal  defense,  and  this  she  had  a. 
right  to  do.  If  the  deed  from  W.  W.  Kennedy  to  her  had  been 
made  prior  to  June  16,  1861  (the  day  the  transcript  of  judg- 
ment was  filed  in  Clinton  County),  she  could  have  stood  suc- 
cessfully upon  her  simple  legal  title.  The  conveyance  to 
Drake  and  from  Drake  to  her  would,  so  far  as  concerned  the 
naked  title  at  law,  have  been  of  no  consequence.  If  plaintiff 
relied  upon  fraud  in  that  state  of  case,  he  would  have  been 
driven  to  an  equitable  forum.  But  made  as  this  deed  was,, 
after  the  lien  of  the  judgment  attached,  plaintiff's  title  taking 
effect  by  relation  to  the  date  of  this  lien,  defendant  deemed  it 
safer  and  better  (as  it  was)  by  an  answer  setting  up  an  equi- 
table defense,  to  present  the  grounds  why  plaintiff's  title  should 
not  and  could  not  thus  date  from  the  filing  of  the  judgment. 
And  that  it  would  not,  we  may  remark  in  passing,  is  plain 
from  the  consideration  that  the  lien  of  the  judgment  attaches,, 
not  to  the  naked  legal  title,  but  to  the  judgment  debtor's  inter- 
est in  the  land:  Blaneyy.  Hanla^  14  Iowa,  400;  Bell  v.  EvanSy. 
10  Id.  354;  Norton  v.  WiUiama^  9  Id.  528;  Seevera  v.  Detash-- 
mutt,  11  Id.  174  [77  Am.  Dec.  139];  Fords  v.  Vance,  17  Id.  94 
Now,  in  thus  setting  up  her  equitable  defense,  was  it  necessary 
that  she  should  make  the  heirs  of  Everett  Drake  parties  to  the- 
action?    And  if  so,  upon  what  ground? 

Without  recurring  further  to  the  fact  that  defendant  doesr 
not,  by  an  original  bill,  seek  discovery  and  relief, — a  fact  which 
we  now  leave  entirely  out  of  view, — we  remark  that  appellants'* 
claim  of  want  of  parties  is  based  upon  the  idea,  and  indeed^ 
besides  this,  has  nothing  upon  which  to  Qtand;  that  plain- 
tiff holds  under  Drake,  and  not  under  Kennedy,  and  that  de- 
fendant Angeline  holds  adversely  to  such  supposed  claim. 
Than  this,  however,  there  could  be  no  greater  mistake.  Both 
parties  take  from  Kennedy,  the  one  by  judgment  title,  the- 
other  by  the  deed,  which  she  claims  in  equity  is  prior  in  point 
of  time  to  the  lien  of  such  judgment.  Now,  if  Kennedy  had 
made  a  deed,  properly  describing  the  land,  to  Drake,  and  the 
latter  had  conveyed  to  the  wife  by  a  wrong  description,  and  if 
after  this  Drake  had,  by  a  good  description,  conveyed  the  land 
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to  plaintiff,  in  a  contest  as  to  their  respective  equities,  these 
heirs  might  have  been  necessary,  certainly  would  be  proper, 
parties.  For  then  they  would  be  interested  at  least  to  the  ex- 
tent of  the  covenants  contained  in  the  deed  of  their  ancestor. 
But  that  is  not  this  case,  by  any  means.  For  how,  by  possi- 
bility, could  these  heirs  be  affected  by  this  litigation,  or  what 
interest  have  they  in  it?  It  is  a  contest  as  to  whether  plain- 
tiffs' apparent  title  should  prevail  over  defendant's  equity. 
The  judgment  settles  nothing  as  against  these  heirs.  It  in  no 
manner  concludes  them.  The  deed  from  Kennedy  to  his  wife 
can  have  no  such  effect.  Their  rights  are  just  as  indisputable. 
Just  as  complete,  as  though  that  deed  had  never  been  made, 
as  though  this  judgment  had  never  been  entered.  The  adding 
to  the  judgment,  that  the  defendant's  title  should  be  quieted 
as  against  plaintiff,  does  not  make  th<^  case  different.  It  has 
no  other  or  further  effect  than  the  language  implies.  This 
would  have  been  the  legitimate  effect  of  a  simple  judgment  in 
her  favor  until  set  aside.  Indeed,  it  seems  to  us  that  these 
heirs  were  no  more  necessary  parties  than  if  the  case  had  been 
heard  alone  upon  a  legal  defense.  They  are  not  even  conse- 
<iuentially  interested  or  affected  by  this  litigation.  And  with- 
out extending  the  argument,  see  upon  this  subject  the  follow- 
ing authorities,  which  place  the  matter  beyond  all  doubt: 
Mitford's  Eq.  PI.  170;  Story's  Eq.  PL,  sees.  228,  226  a;  Olyn  v. 
Soares,  3  Mylne  &  K.  450. 

We  have  only,  then,  to  inquire  finally.  What  was  the  effect 
of  the  deed  of  July,  1861,  from  Kennedy  to  his  wife?  It  will 
be  remembered  that  it  was  made  and  recorded  after  the  lien 
of  the  judgment  attached,  as  also  after  the  levy,  but  before  the 
fiale.  If  it  had  been  made  before  the  lien  attached,  though 
iiled  for  record  after  and  before  the  sale,  there  can  be  no  doubt, 
under  our  former  decisions  (and  particularly  Norton  v,  WU' 
^iams,  9  Iowa,  528,  and  see  other  cases  before  cited,  as  also 
Welton  V.  Tizzard,,lS  Id.  495),  that  it  would  give  defendant 
the  better  title.  It  was  made,  however,  and  of  course  re- 
corded, after  the  judgment  lien  attached.  If  before  the  sale, 
the  grantee  therein,  the  present  defendant  Angeline,  had  filed 
her  bill  setting  up  these  facts,  and  had  established  them,  there 
can  be  no  doubt,  under  the  authority  of  Welton  v.  Tizzard^ 
^upruj  that  she  would  have  succeeded  in  removing  the  cloud. 
In  that  case,  however,  there  was  nothing  of  record  to  affect  the 
judgment  creditor  with  notice  of  the  mistake  in  the  deed,  nor 
of  the  grantee's  or  mortgagee's  equity,  and  hence  the  necessity 
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of  proceeding  before  sale.  Here,  according  to  defendant's 
theory,  there  was  notice,  and  as  plaintiff,  or  the  party  under 
whom  he  claims,  took  affected  thereby,  his  title  is  entirely  de- 
feated. And  just  here  is  the  turning  point  in  the  present  in- 
quiry. Was  plaintiff,  by  the  indexing  of  this  deed, — or  rather 
was  Selden, — bound  to  take  notice  of  all  that  this  deed  con- 
tained? and  does  the  fact  that  it  was  made  after  the  judgment 
place  him  in  any  better  position  than  if  it  had  been  made  be- 
fore and  recorded  afterward? 

In  accord  with  the  prior  rulings  on  this  subject,  we  think 
the  true  doctrine  is,  that  the  purchaser  is  bound  to  know 
or  take  notice  of  the  condition  of  the  record  title  up  to  the 
time  of  the  .sale.  And  if  actual  notice,  on  the  day  and  at 
the  time  of  sale,  would  have  affected  him,  the  same  is  true 
of  instruments  filed  for  record,  and  which  become  by  that  act 
constructive  notice.  If  properly  indexed,  he  is  affected  witJi 
all  that  it  contains.  And  if  thereby  put  upon  inquiry,  he  is 
bound  to  take  notice  of  all  that  he  might  have  learned  by  pui- 
€uing  the  path  thus  indicated.  Upon  this  principle  rest  nu- 
merous decisions  of  this  court,  and  of  its  correctness  there  can 
be  no  doubt:  Barney  y.  Little,  15  lows^f  527;  BoBtwick  \ ,  Powen\ 
12  Id.  456;  Calvin  v.  Bowman^  10  Id.  529;  Scoles  v.  WiUeyj  11 
Id.  261. 

Applying  these  rules,  Selden  was  bound  to  know,  and 
in  legal  contemplation  did  know,  when  he  purchased  at  thB 
sheriff's  sale,  that  Angeline  Kennedy  held  the  legal  title  t^ 
this  land.^  Not  only  so,  but  he  knew  the  contents  of  the  deed 
under  which  she  held,  just  as  though  the  same  information 
had  been  given  to  him  orally  at  and  before  the  purchasci. 
Knowing  this,  there  is  no  difficulty  in  determining  thQ  extent 
of  information  to  which  the  proper  inquiry  would  have  led 
him.  This  deed  advised  him,  necessarily,  fairly,  and  legiti- 
mately, that  long  prior  to  the  filing  of  the  judgment  this  land 
had  been  sold,  and  that  when  the  lien  attached,  though  the 
title  was  in  the  debtor,  all  interest  had  passed  from  him,  and 
was  vested  in  another.  If  he  had  been  told  at  the  sale  that 
the  prior  deeds  were  intended  to  convey  this  land,  and  that  it 
was  in  fact  sold,  he  would  have  been  put  upon  inquiry,  and  if 
this  had  been  subsequently  established,  the  equity  woul  1  have 
prevailed.  He  was  told  this,  in  effect,  by  this  record.  And 
having  this  notice,  he  ought  not  in  conscience  to  take  the  title 
discharged  of  the  equity:  NaUor  v.  JPwfc,  27  Miss.  256;  Wil* 
liainaon  v.  Bnyutn,  15  N.  Y.  354. 
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We  remark,  in  conclusion,  that  this  deed  was  an  instramentr 
the  filing  of  which  for  record  imparted  to  these  persons  notice 
of  its  contents,  and  that  it  is  therefore  in  every  respect  unlike 
that  referred  to  in  Brovm  v.  Buddy  2  Ind.  442,  to  which  we  are 
referred  by  counsel.  So,  too,  the  case  of  Lewis  v.  Baird^  3  Mc- 
Lean, 56,  holds  that  the  record  was  not  notice,  because,  under 
the  ordinance  of  1787,  the  recordation  of  an  equity  is  not  in- 
cluded, but  only  conveyances  of  the  legal  title.  And  to  the 
same  effect  are  the  other  authorities  cited  to  this  point. 

Their  correctness  is  not  controverted.  Their  applicability,, 
however,  is  not  perceived.  Errors  overruled,  and  judgment 
below  affirmed. 
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8ee  the  extensive  note  to  FilUp  v.  Dunean,  93  Am.  Dec  337,  34G;  ChKrekSl  t. 
Morae,  92  Id.  422.  The  priacix)al  case  U  cited  to  the  point  that  a  judgment 
operates  as  a  lien  only  upon  the  lands  actually  owned  by  the  judgment  de- 
fendant: liider  v.  Kelao,  53  Iowa,  370. 

Dkbd  Reoordbd  bsforb  Exsootion  Sals  Takss  PBxoEDEirox  ov  Shbr- 
itf's  Dekd:  See  Leger  v.  Dojfle,  70  Am.  Dec  240,  and  note  246;  see  also 
Ajfrea  v.  Dvprey,  86  Id.  657,  and  note  669;  Blair  v.  Chamblin,  89  Id.  322. 

Wife's  Possession  Jointly  with  hbb  Husband  will  not  impart  notioe 
of  equities  which  she  holds  against  him  to  one  claiming  under  the  hnsbandi 
Iowa  Loan  and  Trust  Co.  ▼.  Rmg,  58  Iowa,  600,  citing  the  principal  case. 

Where  Equitt  woitld  Compel  Pabtt  to  CoR&Bcr  Mibtaks,  it  is  per- 
fectly competent  for  him  to  do  Toluntarily  that  which  could  haTO  boea  en- 
forced:  McCrtady  ▼.  iffcafbn,  29  Iowa»  381«  citing  the  principal 
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BisK  Assumed  bt  Insurance  Oomfant  in  iNSUBmo  Hobsbs  described  with 
other  iasured  property  as  situated  in  "  section  22,  town  99,  range  7  west," 
which  was  the  farm  of  the  assured,  is  not  necessarily  limited  to  the  use 
of  the  horses  on  section  22,  if  there  is  no  express  provision  in  the  policy 
so  limiting  their  use,  but  extends  to  the  ordinary  and  beneficial  use  of 
them,  whether  on  the  farm,  or  temporarily  absent  therefrom;  and  the 
company  is  liable  where  the  assured,  while  hauling  his  grain  to  market, 
stopped  over  night  at  a  hotel  and  put  his  horses  in  the  hotel  bam,  and 
the  bam,  together  with  one  of  the  horses,  was  destroyed  by  fire  during 
the  night,  notwithstanding  the  company  had  not  consented  to  the  use 
of  the  team  off  from  section  22,  the  policy  containing  the  usual  con- 
dition against  increasing  the  risk  without  the  company's  o(msent. 

Action  on  a  policy  of  insurance  for  the  value  of  a  horea 
consumed  by  fire.    The  property  was  described  in  the  policy 
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thus:  '^  On  his  dwelling-house,  $400;  grain  in  stack  or  crib, 
$600;  hay  in  stack,  $320;  seven  horses,  $750;  cattle,  $275. 
^Situated  section  22,  town  99,  range  7  west."  The  policy  con- 
tained the  condition:  "If  the  risk  be  increased  by  the  erec- 
tion of  adjacent  buildings,  or  by  any  other  means  whatever, 
without  the  assent  of  the  company,  the  policy  shall  become 
void."  It  appeared  that  the  plaintiff,  who  was  a  farmer,  was, 
on  a  date  covered  by  the  policy,  engaged  in  the  ordinary  pur- 
suit of  his  business  in  hauling  his  grain  to  market,  and  while 
so  doing,  stopped  over  night  at  the  Tremont  House,  in  De- 
<;orah,  and  put  his  team,  which  was  part  of  the  seven  horses 
insured,  into  the  hotel  barn.  The  hotel  and  bam  were  de- 
stroyed by  fire  during  the  night,  and  with  them  a  mare  worth 
$170  belonging  to  the  team;  and  for  the  loss  of  this  animal 
the  action  is  brought.  It  was  not  claimed  that  the  company 
had  assented  to  the  use  of  the  destroyed  property  off  from 
section  22;  and  there  was  evidence  introduced  which  tended 
to  show  that  property  in  the  hotel  bam  was  more  exposed  to 
loss  by  fire  than  if  kept  and  used  upon  the  farm.  And  the 
defendant  accordingly  contended  that  they  were  not  liable, 
since  the  risk  had  been  increased,  and  the  loss  had  occurred 
when  the  mare  was  not  on  section  22.  The  court  instructed 
that  there  was  no  condition,  express  or  implied,  in  the  policy, 
limiting  the  plaintiff's  use  of  the  property  to  section  22,  and 
that  the  plaintiff  was  entitled  to  recover  if  he  came  to  town 
temporarily  to  stay  over  night,  and  was  ordinarily  prudent  in 
the  selection  of  a  barn.  The  defendant  excepted  to  this  in- 
struction, and  verdict  and  judgment  being  rendered  for  tho 
plaintiff,  appealed. 

E.  E,  Cooley^  for  the  appellant. 

L,  BvU%8  and  R.  Noble^  for  the  appellee. 

By  Court,  Dillon,  C.  J.  This  is  an  action  on  an  ordinary 
fire  policy.  It  is,  of  course,  to  have  a  reasonable  construction. 
Tho  policy  and  application  are  in  the  usual  form.  It  is  evi- 
<lcnt  from  reading  the  policy,  and  the  numerous  conditions  it 
<;on tains,  that  it  is  specially  designed  and  adapted  for  build- 
ings, and  the  contents  of  buildings,  and  not  for  live-stock.  It 
is  plain  that  there  is,  as  charged  by  the  court,  "  no  express 
provision  in  the  policy  limiting  the  plaintiff's  use  of  the  prop* 
crty  to  section  22." 

The  only  claim  on  the  part  of  the  company  that  there  is 
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8uch  a  limitation  is  based  wholly  upon  the  description  of  the 
property  insured,  as  contained  in  the  policy  and  the  applica* 
tion.  The  description  will  be  found  in  the  statement.  In  our 
judgment,  the  language  there  used  is  intended  to  describe  the 
situation  —  the  location — of  the  property,  and  not  to  limit 
the  use  of  the  horses  to  the  section  of  land  therein  mentioned. 

Is  there  an  implied  restriction  in  the  policy  of  the  use  of 
the  horses  to  the  section  named?  We  think  not,  because 
such  a  limitation  would  be  unreasonable. 

In  effecting  this  insurance,  and  paying  the  company  for  the 
risk  it  assumed,  it  cannot  be  supposed  that  the  plaintiff  was 
to  be  deprived,  upon  the  peril  of  forfeiture  of  his  policy,  of 
the  ordinary  and  beneficial  use  of  the  property  insured.  The 
insurance  extended  through  five  years.  Is  it  to  be  supposed 
that  every  time  the  plaintiff  had  occasion  to  go  off  of  section 
22  to  church,  to  mill,  to  market,  or  for  fuel,  he  should  go  to 
the  city  of  Decorah  and  get  'Uhe  assent  of  the  secretary  of  the 
company  indorsed  thereon"?  It  may  be  said  that  the  plaintiff 
could  procure  a  general  assent  from  the  company.  But  how 
can  it  be  known  that  the  company  would  give  it?  If  the 
company  had  told  the  plaintiff  at  the  time  of  taking  the  risk^ 
as  they  now  assert  is  the  case,  that  every  time  your  team 
passes  the  boundary  of  section  22  it  passes  out  of  the  protec- 
tion of  the  policy  and  renders  it  void,  he  would  hardly  have 
agreed  to  pay  his  money  for  such  an  insurance  so  precarious. 
If  defendant's  view  be  correct,  the  plaintiff  could  not  have  re- 
covered if  his  horse  had  been  killed  by  lightning  while  he 
was  on  his  way  to  obtain  the  company's  consent,  provided  he 
did  not  happen  to  be  upon  section  22  at  the  time. 

Confining  the  opinion  expressed  to  the  precise  case  before 
us,  and  to  the  precise  character  of  the  property  for  the  loss  of 
which  the  action  is  brought,  there  being  in  the  policy  no  pro- 
visions other  than  those  before  referred  to  applicable  to  the 
question  of  defendant's  liability,  we  concur  in  holding  that 
the  risk  assumed  by  the  company  was  not  necessarily  limited 
to  the  use  of  the  plaintiff's  team  on  section  22,  but  extended 
to  the  usual  and  ordinary  use  of  the  team,  whether  on  the 
farm  or  temporarily  away  from  it.  To  hold  otherwise  would 
be  scarcely  less  unjust  to  the  plaintiff  than  disastrous  in  its 
tendency  to  insurance  companies.  If  they  could  escape  lia- 
bility on  such  defenses,  the  business  of  insurance  would  soon 
fall  into  popular  disfavor  and  merited  odium.  In  holding 
insurance  companies  liable  in  cases  like  the  present,  we  are. 
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whether  they  will  believe  it  or  not,  promoting  their  best  inter- 
ests, as  well  as  guarding  those  of  the  public,  upon  whose 
patronage  they  are  entirely  dependent. 

Confidence  in  the  companies,  without  which  they  cannot 
live,  will  indeed  be  a  plant  of  slow  growth  in  the  public  mind^ 
unless  that  confidence  is  deserved. 

The  learned  judge  did  not  err  in  the  directions  given  to  the 
jury,  and  the  judgment  is  afi&rmed. 

iNaiTRANOB  OF  MOVABLB  PROPERTT,  JjXCIATDISQ  LIVB-8TOCK,   AKD   EFTECn 

OF  Removal.  —  Locality  ia  an  element  in  the  contract  of  insnrance,  to  the 
extent  that  the  policy  becomes  inoperative,  if  the  location  of  the  risk,  at  the 
time  of  the  loss,  is  such  as  not  to  fall  within  its  terms.  The  effect  of  removal 
of  the  property,  npon  the  contract,  becomes  therefore  a  matter  of  common 
inquiry. 

Where  property  is  described  as  being  '*  contained  in  '*  a  certain  building,, 
the  words  describing  the  location  are  generally  treated  as  the  statement  of  a 
fact  relating  to  the  risk:  Wall  v.  Ekut  Rh.  R,  R.  Co.,  7  N.  Y.  370;  and  have 
been  held  to  amount  to  a  stipulation  that  the  property  shall  remain  at  such 
place:  Houghton  v.  Mant^facturera*  F.  /.  Co,,  8  Met.  254;  BoyWUm  v.  Clinton 
etc,  I,  Co.,  16  Barb.  254.  The  latter  statement  is  too  broad,  however,  and 
must  be  taken  with  some  limitation.  The  question  whether  property  insured 
shall  so  remain,  or  whether  it  may  be  removed,  is  made  to  depend,. to  a  cer- 
tain extent,  upon  the  nature  and  uses  of  the  articles:  PeUy  v.  Royal  Exchange 
Assurance  Co.,  1  Bunb.  341;  McCluer  v,  Oirard  F,  <£•  M,  /.  Co.,  48  Iowa,  349; 
Holbrook  v.  St.  Paul  F,  <6  M.  I.  Co.,  25  Minn.  229.  In  London  etc.  F.  I.  Co. 
V.  Graves,  12  Ins.  L.  J.  308  (Ky.),  the  court  say:  "  The  words  '  contained  in  ^ 
must  be  construed  with  reference  to  the  nature  of  the  property  to  which  they 
are  applied.  In  insurance  of  personal  property,  which  is  generally  kept  in  one 
place,  and  whose  use  does  not  require  it  to  be  moved,  such  as  a  stock  of  mer- 
chandise in  a  store,  or  carriages  in  a  wareroom  for  sale,  the  location  is  an  essen- 
tial  element  of  the  risk,  and  is  generally  a  continuing  warranty;  but  in  insurance 
on  property  whose  ordinary  use  requires  it  to  be  moved  from  place  to  place,  the 
presumption  is,  that  it  is  in  use,  and  that  the  policy  is  issued  in  reference  to 
such  use."  In  the  former  case  the  words  are  taken  as  a  continuing  warranty; 
in  the  latter  they  are  taken  as  words  of  description,  and  only  as  a  warranty  that 
the  property  will  continue  in  the  place  named  when  not  absent  for  temporary 
purposes  incident  to  its  ordinary  use  and  enjoyment:  Everett  v.  Continental 
Ins.  Co.,  21  Minn.  76.  The  rule  to  be  deduced,  as  stated  by  Wood,  is  that 
"the  temporary  removal  of  property,  whether  occasional  or  habitual,  in  pur- 
suance of  a  use  which  is  a  certain  necessary  consequence  arising  from  the 
character  of  the  property,  without  any  change  in  the  ordinary  place  of  keep- 
ing, will  be  no  defense  to  an  action  on  the  policy  ":  1  Wood's  Fire  Insurance, 
2d  ed.,  p.  118,  sec.  47. 

Permanent  Removal.  —  A  permanent  removal  of  property  insured,  from  the 
place  where  it  is  described  to  be,  will  render  the  policy  inoperative.  Thus 
irhere  plaintiff  obtained  a  policy  of  insurance  upon  his  household  furniture, 
which  was  described  as  being  "all  contained  in  house  at  No.  2,  Blank  Street," 
and  he  subsequently,  without  the  knowledge  or  consent  of  the  insurer,  re- 
moved the  furniture  to  another  houje  to  which  plaintiff  had  removed  his  resi* 
dence,  the  insurer  was  held  not  liable:  Lyons  v.  Washingtan  Ins.  Co.,  B.  L 
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^up.  Ct.  18S3,  44  Am.  Rep.  34,  note,  OTerroling  same  case  13  R.  1. 347;  8.  C, 
44  Am.  Re^.  32.  So  a  permanent  renuyval  of  tools,  pnmpe,  etc.,  contained  in 
a  certain  described  bniiding,  to  another  building  answering  the  same  general 
•description,  and  thirty  feet  distant  from  the  former,  was  held  to  render  the 
policy  Toid:  Harria  v.  Canadian  Inn,  Co,,  58  Iowa,  236. 

Temporary  Removal — Anknab  and  Other  Movable  Property. — Where  an 
Insnranoe  was  npon  certain  mnles  "  all  contained  "  in  a  certain  bam,  and  the 
mules  were  killed  while  out  of  the  bam  and  cultivating  the  farm,  the  court  held 
that  the  words  "contained  in,**  etc,  were  merely  words  of  descriptioii,  and 
not  a  stipulation  on  the  part  of  the  insured  that  the  location  of  the  property 
insured  should  not  be  changed,  so  as  to  prohibit  the  enjoyment  of  the  natural 
tise  of  the  property;  and  the  court  said  further  that  this  would  be  the  rule 
though  the  change  of  location  for  proper  purposes  increased  the  risk,  for  the 
•company  would  be- presumed  to  have  contracted  with  reference  to  such  risk: 
Holbrook  v.  SL  Paul  F.  As  M.  Ins,  Co.,  24  Minn.  229.  In  MWs  v.  Parmera'  Ins. 
■Co.,  37  Iowa»  400  (citing  the  principal  case),  it  was  held,  under  a  policy  insur- 
ing "  live-stock  on  premises  situated  sections  7,  76,  27,'*  that  the  insurer  was 
liable  for  loss  by  the  death  of  a  horse,  owned  by  the  insured  and  ordinarily  kept 
en  the  premises,  which  was  killed  by  lightning  at  a  place  six  miles  distant  from 
euch  premises,  and  while  the  owner  was  driving  him  to  the  mill.  Holbrook  ▼. 
JSL  Paul  F.  <6  AT.  Ina.  Co,,  supra,  is  decided  on  the  authority  of  Everett  v.  Comti- 
nental  Ins.  Co.,  21  Minn.  76,  a  case  in  which  a  thrashing-machine  insured  as 
**  stored  in  a  bam  on  sections  36,  23,  28,"  was  destroyed  while  in  use  in  the 
field,  and  for  which  the  company  was  held  liable  on  the  same  grounds.  In 
London  etc.  F,  Ins,  Co,  v.  Oravee,  12  Ins.  L.  J.  308,  and  cited  supra,  certain 
buggies  were  insured  as  ' '  contained  in  "  a  certain  livery-stable.  They  were  de- 
stroyed by  fire  while  at  a  carriage  factory  for  repairs.  The  company  was  held 
liable,  as  it  was  said  that  the  absence  of  the  buggies  for  repairs  was  incident  to 
their  use.  McCluer  v.  Oirard  F,  A  M,  Ins.  Co,,  48  Iowa,  349,  was  a  case  almost 
identical  and  similarly  decided.  Where  a  policy  was  issued  to  a  railroad 
company  upon  "their  road  furniture,  consisting  of  locomotives,  cars,  etc,  on 
the  line  of  their  road,  and  in  actual  use,"  and  certain  of  the  oars  were 
destroyed  while  upon  a  side-track  erected  by  a  wharf  company,  and  upon 
which  they  were  accustomed  to  run  while  waiting  for  freight,  the  insurer 
was  held  liable,  the  court  saying  that  if  insured  had  adopted  the  side-track 
as  part  of  its  line  for  practical  purposes,  the  fact  that  the  track  was  owned 
by  others  would  be  no  defense:  FUehburg  R,  R.  Co,  v.  Charkstown  etc.  Ins.  Co., 
7  Gray,  64.  In  LonffuemUe  v.  Western  Ass.  Co,,  51  Iowa,  553,  S.  C,  33  Am. 
Rep.  146,  the  policy  covered  "household  furniture,  including  sewing-ma- 
chines, provisions,  and  family  wearing  apparel,  all  contained  in  a  certain 
dwelling-house."  Plaintiff  claimed  damage  for  injury  by  fire  to  an  overcoat 
and  other  wearing  apparel  while  being  worn  by  him  in  the  ordinary  way  at  a 
place  away  from  the  premises  insured.  The  court  held  the  company  liable, 
■saying  that  the  provision  of  the  policy  could  not  have  been  meant  to  apply 
only  to  wearing  apparel  contained  in  the  dwelling,  but  that  it  must  be  held 
to  include  apparel  in  ordinary  use  at  the  dwelling  and  elsewhere. 

Location  of  liisL  — If  property  is  insured  as  being  upon  premises  "occu- 
pied by  the  assured,"  the  premises  occupied  by  him  at  the  time  of  the  issu- 
uice  of  the  policy  are  meant,  and  not  premises  which  he  may  subsequently 
occupy,  and  to  which  he  may  remove  the  property  insured:  Providence  R, 
R.  Co,  V.  Yonhers  F.  I,  Co.,  10  R.  I.  74.  A  policy  insuring  goods  described 
to  be  in  a  certain  building  covers  such  goods  in  any  part  of  the  bniiding, 
though  at  the  time  the  policy  issued  they  were  all  in  a  particular  part  of  the 
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iiuilding:  Fair  v,  Manhattan  Iwt.  Co.^  112  Maas.  320.  But  if  iasared  as 
heing  upon  a  certain  floor  of  the  bnilding,  or  in  a  certain  room  therein,  tho 
liability  on  the  policy  continues  only  while  the  property  is  in  such  place, 
atid  not  when  in  another  room  or  on  another  floor,  except  it  be  removed  (or 
proper  temporary  purposes:  Storer  v.  SlUoi  Int.  Co.,  45  Me.  175;  Moadinger 
V.  Meehanka*  F.  /.  Co.,  2  Hall,  496;  West  v.  Old  Colony  Ins.  Co.,  9  Allen,  316; 
Botfnion  v.  Clinton  Ins.  Co.,  16  Barb.  254.  If  property  is  insured  by  mistake 
as  being  in  one  building  when  it  really  is  in  another,  it  is  not  covered  by  the 
policy:  Severance  v.  Continental  Ins.  Co.,  5  Biss.  156;  Eddy  8L  Foundi-y  v. 
•Camden  In$.  Co.,  1  Cliff.  300;  and  so  where  by  mistake  the  property  was 
described  as  being  in  one  section  of  a  warehouse,  when  it  was  really  in 
another  section:  Bryce  v.  Lorillard  F.  I.  Co.,  55  N.  Y.  240;  S.  C,  14  Am. 
Rep.  249.  Where  furniture  was  insured  as  being  in  a  certain  dwelling-house, 
and  the  dwelling-house  was  burned,  but  the  furniture  saved  and  stored  in  the 
barn,  it  was  held  that  the  company  was  not  liable  for  loss  of  the  furniture 
by  lire  while  in  the  barn:  Hartford  Ins.  Co.  v.  Farrish,  73  111.  166.  It  was 
held  that  an  insurance  company  was  not  liable  for  goods  lost  while  in  a  brick 
addition  to  the  wooden  house  in  which  they  were  insured:  Lycoming  F,  /. 
<%.  ▼.  Updegraff,  40  Pa.  St.  311. 

Extrinsic  evidence  may  be  resorted  to  to  determine  whether  property 
insured  is  on  the  premises  described,  or  not»  or  within  the  location  in  the 
policy.  Thus  where  ship-timber  in  a  certain  ship-yard  was  insured,  evidence 
was  admitted  of  a  usage  among  lumber  merchants  to  keep  timber  on  the 
street  near  the  yard:   Webb  v.  National  Ins.  Co.,  2  Sandf.  397. 

Permission  to  Remove.  —  Where  permission  is  granted  to  remove  goods,  the 
liability  of  the  insurer  will  continue  until  the  removal,  and  though  they  are 
not  moved  at  all:  Kunue  v.  American  Ins.  Co.,  41  N.  Y.  412. 

Covenant  in  Pouct  or  Insurance  that  Inbitbbd  will  Kxbp  the  stoves 
jind  pipes  on  the  premises  in  proper  condition  will  not  be  extended  beyond 
the  mbjeot  and  time  contemplated  by  the  parties:  Midbey  v.  Burlington  Intk 
€o,p  35  Iow%  178^  citing  the  pzinoipal 
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[24  Iowa.  670.] 

Oh  Tbial  lOE  HoMioiDi  Committed  while  Dbobaskd  akd  Pbibonsk 
WEBS  ON  JoTTRNET  TOGETHER,  evidence  of  Statements  of  tho  deceased 
while  engaged  in  the  journey,  about  where  they  had  come  from,  and 
where  they  were  going,  are  admissible  as  part  of  the  res  gestce,  though 
not  made  in  the  prisoner's  presence. 

Impeached  Witness  cannot  be  Suppobted  bt  Pboof  op  Statements 
made  by  him  before  the  trial,  which  correspond  with  his  testimony. 

Whebe  Witness  is  Chaboed  with  Design  to  Mobepbesent,  on  account 
of  his  changed  relation  to  the  parties  or  the  oause»  evidence  of  like  state- 
ments made  by  him  before  such  change  of  relation  may  be  admitted;  so 
if  the  attempt  is  to  show  that  his  testimony  is  a  recent  fabrication,  or 
when  long  silence  concerning  an  injury  is  construed  against  the  injured 
party,  it  is  proper  to  show  that  the  witness  made  similar  statements  ttaoD 
After  the  transaction  in  question. 
▲m.  Dig.  Vol.  XCV-48 
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DiCLAKATiON  OF  Pebson  Chaboxd  TO  HAVX  BEEN  MuRDEBKD,  made  before 
leaying  home,  that  he  intended  soon  to  leave,  and  never  make  himBelf 
known  to  or  be  heard  from  by  his  family,  is  not  admissible  on  the  trial 
for  the  murder,  though  the  defendant  cUuma  that  the  body  found  wm» 
not  the  body  of  that  person. 

TnmcoNT  ov  Phtsiciaks  that  It  wottld  bb  Impossiblb  fob  Any  Oxk. 
TO  Idbntut  a  haman  head  after  preservation  for  a  certain  time  in  alco- 
hoi  is  not  admissible,  for  it  is  a  conclusion  from  facts  which  can  be  drawn, 
by  the  jury  alone.  It  would  be  competent,  however,  for  the  witnessea^ 
to  state  the  character  and  nature  of  the  changes  produced  by  death,  and. 
to  explain  or  illustrate  to  what  extent  these  changes  had  operated  npoa 
the  head  in  question. 

BUBDEN  OV    PbOYING  THAT    PERSON    CbABOED  AS    MiTBDEBED  WA3  AUTX. 

at  the  time  of  the  alleged  murder,  after  prima/ade  proof  tliat  the  body 
found  was  his,  is  upon  the  prisoner,  and  the  evidence,  as  in  the  case  ot 
proving  an  alibi  of  the  prisoner,  nmst  outweigh  the  evidence  of  the- 
t»rosecution. 

Indictment  for  murder  under  which  the  prisoner  was  con- 
victed of  manslaughter,  and  sentenced  to  imprisonment  ia 
the  penitentiary  for  the  term  of  eight  years.  The  opinioa 
states  the  case. 

Martin  and  Murphy^  for  the  appellant. 

Henry  O*  Connor,  attomey^neralj  for  the  state. 

By  Court,  Beck,  J.  The  alleged  crime  for  which  the  pris- 
oner stands  convicted  was  committed  in  May,  1863,  and  he- 
was  not  arrested  for  more  than  three  years  afterward.  The^ 
evidence  against  him  is  almost  exclusively  of  a  circumstantial 
character.  We  can  scarcely  refer  to  a  case  that  has  fallen 
within  our  knowledge  which  presents  such  numerous,  varied,, 
complicated,  and  at  the  same  time  concordant  circumstances,, 
upon  which  it  became  necessary  to  determine  the  guilt  or  in- 
nocence of  an  accused,  as  the  record  before  us  discloses.  The^ 
identity  of  the  prisoner  and  the  deceased,  their  presence  to- 
gether in  the  neighborhood  where  the  body  of  the  murdered 
man  was  found  at  the  time  the  crime  was  committed,  dates 
of  facts  and  circumstances  necessarily  developed  indicating 
the  guilt  or  innocence  of  the  prisoner,  —  all  were  mainly,  and 
most  of  them  wholly,  established  by  circumstantial  evidence. 
The  defense  is  bused  on  an  alleged  alibi  of  the  prisoner,  and 
also  that  the  body  of  the  murdered  man  was  not,  in  fact,  that 
of  Claiborn  Showers,  who,  it  is  claimed  by  the  prisoner,  was 
in  life  long  after  the  date  of  the  crime. 

In  support  of  the  theories  of  the  prosecution  and  defense,  a 
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great  number  of  witnesses  were  examined,  many  of  whom  re- 
sided at  distant  places  and  in  other  states. 

Facts  and  circumstances  were  proved  that  transpired  hun- 
dreds of  miles  away;  positive  testimony  was  sought  to  be 
overthrown  by  proof  of  inconsistent  circumstances,  which 
were  also  attempted  to  be  sustained  or  overthrown  by  other 
corroborating  or  conflicting  facts.  Taken  together,  the  evi- 
dence, as  it  appears  in  the  record,  is  intricate  in  the  extreme, 
and  very  voluminous,  covering  four  hundred  pages.  The  trial 
below,  as  well  on  the  part  of  the  state  as  for  the  defense,  was 
conducted  with  marked  ability.  The  number  of  errors  as- 
signed upon  the  record  and  urged  upon  our  attention  do  not 
equal  the  number  usual  in  cases  of  like  character, — a  fact 
readily  accounted  for  by  the  abundant  evidence  we  have  in 
the  record  of  the  careful  and  impartial  manner  in  which  the 
learned  judge  presiding  at  the  trial  discharged  his  duty  in  the 
conduct  of  the  case. 

1.  During  the  progress  of  the  trial,  the  state  introduced  evi- 
dence tending  to  establish  the  fact  that  the  prisoner  and  de- 
ceased, about  the  twenty-seventh  day  of  April,  1863,  were 
together  in  Monticello,  in  Jones  County,  having  in  their  pos- 
session a  team  answering  in  description  to  one  taken  by  de- 
ceased from  his  home,  in  Henry  County,  Illinois,  which  they 
traded  at  that  time  for  another  team,  a  span  of  dun-colored 
horses,  with  which  they  left  on  their  journey,  going  in  the 
direction  of  Powesheik  County,  where  the  alleged  crime  was 
committed. 

Evidence  was  also  introduced  by  the  state  tending  to  prove 
that  the  prisoner  and  deceased  were,  a  few  days  before  the  dis- 
covery of  the  body  of  deceased,  who  evidently  met  death  by 
violence,  within  half  a  mile  of  the  place  where  the  body  was 
found,  having  in  their  possession  a  team  of  dun-colored  horses. 
They  spent  the  night  together,  and  had  conversations  with  a 
witness  for  the  state,  John  Mariatt,  in  the  presence  of  each 
other,  in  which  they  referred  to  the  fact  of  their  having  been 
that  day  in  Marengo,  and  related  that  the  deceased  had 
driven  the  team  away  and  left  the  prisoner,  giving  him  much 
trouble  in  overtaking  his  comrade.  Another  witness  had  testi- 
fied that  the  prisoner,  who  was  well  known  to  him,  was  in 
Marengo  about  the  day  the  said  conversations  were  had,  in 
company  with  another  man,  who  was  driving  a  dun-colored 
team;  that  he  conversed  with  the  prisoner,  who  hurried  away 
because  his  companion  with  the  team  was  leaving  the  town, 
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going  westward,  toward  the  place  where  they  spent  the  night, 
and  where  the  said  conversations  were  had.  The  deceased  in- 
formed the  witness  John  Mariatt,  at  that  time,  but  not  in  the 
presence  of  the  prisoner,  that  he  had  traded  for  the  team  at 
Monticello;  that  he  and  his  companion  were  from  Wisconsin, 
and  were  going  to  the  gold  mines.  After  the  introduction  of 
the  evidence,  against  the  objection  of  t«:e  prisoner's  counsel, 
the  court,  upon  their  motion,  struck  out  all  that  part  thereof 
in  regard  to  trading  horses  at  Monticello,  and  informed  the 
jury  that  it  was  excluded  from  their  consideration,  —  holding, 
however,  that  what  the  deceased  "  said  about  where  they  had 
come  from,  and  where  they  were  going,  being  engaged  in  the 
journey,  might  be  received  as  part  of  the  res  gestse,  but  that 
other  conversation,  not  in  the  presence  of  the  accused,  was  ex- 
cluded, and  that  made  in  his  presence,  he  taking  part  in  the 
conversion,  admitted."  The  admission  of  the  evidence  of  the 
witness  John  Mariatt,  relating  to  the  declarations  of  the  de- 
ceased, under  this  ruling,  is  assigned  for  error,  and  is  the  first 
point  pressed  upon  our  attention.  We  do  not  think  the  evi- 
dence is  obnoxious  to  the  objection  that  it  is  a  narrative  of  a 
past  occurrence,  as  urged  by  the  prisoner's  counsel,  but  that 
the  rule  as  laid  down  by  the  district  court  is  correct,  and  sus- 
tained by  the  authorities:  1  Greenl.  Ev.,  sec.  108. 

2.  Two  witnesses  on  behalf  of  the  prisoner  testified  that 
deceased,  Claiborn  Showers,  was  at  their  house,  in  Davenport, 
in  1865;  and  a  third  one  stated  that  he  had  seen  him  in  1864, 
upon  the  battle-field  of  AUatoona,  Georgia.  The  credibility 
of  these  witnesses  was  assailed  upon  cross-examination;  that 
of  one,  also,  by  an  effort  to  show  that  he  had  made  a  different 
statement  on  oath,  and  of  another,  likewise,  by  evidence  show- 
ing that  she  had  made  statements  conflicting  with  her  testi- 
mony. To  support  the  evidence  of  these  witnesses,  the  prisoner 
offered  to  prove  that  they  had  made  statements  agreeing  with 
their  testimony  upon  the  trial  long  before  the  arrest  of  the 
prisoner,  and  before  he  was  suspected  of  the  crime,  and  be- 
fore the  witnesses  had  heard  that  it  was  believed  Showers  had 
been  murdered;  the  court  refused  to  admit  such  testimony,  and 
this  ruling  is  assigned  as  error. 

When  the  credibility  of  a  witness  is  impeached  by  direct 
testimony  of  his  want  of  reputation  for  truth,  or  of  hid  gen- 
eral moral  character  (which  may  be  done  under  our  statute), 
or  by  proof  of  his  having  made  or  testified  to  different  and 
conflicting  statements,  he  cannot  be  supported  by  evidenue 
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that  Btatements  of  the  facts  made  by  him  before  the  trial  cor- 
respond with  his  evidence. 

The  following  are  exceptions  to  the  rule:  If  the  witness  is 
charged  with  a  design  to  misrepresent,  on  accomit  of  his 
changed  relation  to  the  parties  or  the  cause,  evidence  of  like 
statements  before  such  change  of  relation  may  be  admitted; 
BO,  if  it  is  attempted  to  be  shown  that  the  evidence  is  a  recent 
fabrication,  or  when  long  silence  concerning  an  injury  is  con- 
strued against  the  injured  party,  as  in  cases  of  an  indictment  for 
rape,  — in  such  cases  it  is  proper  to  show  that  the  witness  made 
similar  statements  soon  after  the  transaction  in  question. 

This  rule  is  well  settled  in  England,  and  though  there  are 
cases  holding  a  conflicting  doctrine,  yet  it  appears  to  be  sup- 
ported by  the  greater  weight  of  authority  in  the  American  de- 
cisions: 1  Stark.  Ev.  187;  1  Greenl.  Ev.,sec.  469;  2  Phil.  Ev., 
Cowen  and  Hill's  and  Edwards's  notes,  978;  Oibba  v.  LinsUy^ 
13  Vt.  208;  Reed  v.  Spaulding,  42  N.  H.  114;  Smith  v.  SUck" 
ney,  17  Barb.  489. 

State  V.  Rorahachevy  19  Iowa,  154,  cited  by  the  prisoner's 
counsel  in  Support  of  the  doctrine  for  which  they  contend,  rec- 
ognizes no  principle  bearing  u{)on  it;  and  State  v.  Cruise j  19 
Id.  812,  is  not  by  any  means  in  point.  In  the  last-mentioned 
case,  evidence  of  a  statement  of  the  witness,  made  before  the 
crime  was  committed,  of  a  circumstance  happening  before  the 
offense,  is  held  competent,  on  the  ground  that  as  it  was  utterly 
impossible  for  the  witness  to  foresee  the  event  which  he  nar- 
rated, and  thus  manufacture  evidence  in  support  of  his  cred- 
ibility, and  because  the  time  of  the  happening  of  that  event 
was  in  dispute,  the  fact  that  the  witness  did  narrate  the  cir- 
cumstances should  have  been  admitted  in  evidence  to  corrobo- 
rate him.  Thus  evidence  of  the  witness's  statement  was  held 
admissible,  not  to  sustain  his  credibility,  but  as  an  indepen- 
dent circumstance,  tending  to  corroborate  his  statement  as  to 
the  time  a  certain  event  happened. 

3.  The  prisoner  offered  to  prove  by  a  witness  produced  in 
court  that  the  deceased,  before  he  left  home,  informed  the  wit- 
ness that  he  intended  soon  to  leave,  and  when  he  left,  he  would 
never  make  himself  known,  or  be  heard  from  by  his  family. 
The  introduction  of  this  evidence  was  not  permitted  by  the 
court,  which  is  assigned  for  error.  We  know  of  no  rule  under 
which  it  is  admissible,  and  no  authorities  are  cited  or  reasons 
given  to  sustain  its  competency. 

4,  At  the  time  the  remains  of  the  murdered  man  wert 
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found,  the  head  had  been  severed  from  the  body,  and  was  by 
;i  physician  preserved  in  alcohol.  It  was  exhibited  to  the 
court  and  jury  at  the  trial.  Many  witnesses  for  the  state 
identified  the  head  as  that  of  Claiborn  Showers.  The  greater 
portion  of  them  recognized  it  by  the  features  alone;  others,  in 
addition,  discovered  peculiar  marks  upon  the  teeth,  which 
seemed  to  increase  their  confidence  in  its  identity.  The  pris- 
oner proposed  to  prove,  by  two  witnesses,  who  were  physicians 
and  surgeons,  and  whose  knowledge  and  attainments  in  their 
profession  made  them  familiar  with  the  natural  changes 
through  which  a  human  body  must  necessarily  pass  after 
death,  that  on  account  of  such  natural  and  inevitable  changes, 
it  was  not  possible  for  any  one  to  identify  the  head.  The 
court  refused  to  permit  the  evidence  to  go  to  the  jury. 

The  rule  which  admits  in  evidence  the  opinions  of  persons 
of  learning  and  skill  on  questions  of  science  and  art  has  never 
been  extended  so  far  as  to  admit  testimony  of  this  character. 

It  would  have  been  competent  for  the  witnesses  to  have 
stated  the  character  and  nature  of  the  change  in  the  human 
body,  produced  by  death  within  certain  periods  of  time,  and 
to  have  explained  or  illustrated  to  what  extent  these  changes 
had  operated  upon  the  head  of  the  deceased;  and  to  have 
stated  their  usual  and  necessary  effect  according  to  the  laws 
of  nature.  The  progress  of  decay,  the  distortion  and  discolora- 
of  the  features,  and  the  consequent  change  or  destruction  of 
the  peculiar  expression  of  the  countenance,  by  which  human 
faces  are  usually  distinguished  and  identified,  as  shown  by 
the  head  in  question,  would  have  been  proper  facts  for  the 
witnesses  to  have  pointed  out  and  explained  to  the  jury. 
When  so  instructed  the  jury  could  have  determined,  and  it 
was  for  them  alone  to  determine,  whether  it  was  possible  for 
those  knowing  the  deceased  in  life  to  identify  the  head.  The 
witnesses  were  expected  to  state  their  opinion  as  to  a  fact 
which  was  a  conclusion  from  other  facts.  Now,  while  the  facts 
upon  which  they  based  their  opinion  may  have  been  peculiarly 
within  their  knowledge  as  scientific  men,  namely,  the  natural 
change  and  decay  of  a  dead  body,  yet  the  conclusion,  the 
consequent  fact,  the  possibility  of  identifying  the  head,  they 
were  no  more  capable  of  determining  than  those  not  learned 
in  anatomy  and  chemistry.  It  may  be  probable  that  the  evi- 
dence of  these  witnesses  on  the  question  of  identity,  they  hav- 
ing known  deceased  in  life,  or  having  before  them  a  picture 
admitted  to  be  correct,  or  in  any  other  way  made  familiar  with 
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the  features  of  deceased,  would  be  of  greater  weight  thau  that 
of  those  who  have  cot  made  the  human  body  a  study.  In  a 
<;ase  involving  the  genuineness  of  a  signature,  an  expert  may 
be  allowed  to  give  his  opinion  concerning  it.  Upon  evidence 
of  this  character,  forgeries  are  often  established.  But  an  ex- 
pert, in  such  a  case,  would  not  be  permitted  to  state  an  opin- 
ion that  the  signature  could  or  could  not  have  been  made  by 
the  accused  or  the  person  denying  it,  or  that  others  could  or 
oould  not  detect  its  real  character;  but  he  might  state  facts 
and  point  out  characteristics  from  which  the  jury  could  be 
Justified  in  drawing  such  conclusions. 

The  admission  of  the  evidence  of  the  physicians,  as  offered 
by  the  prisoner,  was  properly  refused  by  the  court. 

5.  One  of  the  defenses  made  by  the  prisoner  is,  that  the 
body  of  the  deceased  is  not  that  of  Claiborn  Showers,  and  that 
after  it  was  found,  he  was  in  life,  and  was  seen  by  four  wit- 
nesses at  different  times  and  places.  This  defense  is  termed 
an  "  alibi  of  the  alleged  deceased  "  in  the  instructions  of  the 
court  and  argument  of  the  counsel,  and  the  jury  were  in- 
structed that,  to  sustain  it,  the  same  weight  of  evidence  was 
necessary  as  to  sustain  the  alibi  of  the  prisoner,  which  was 
<also  a  defense,  and  that  the  burden  of  proof  of  each  was  upon 
the  prisoner.    This,  it  is  urged,  is  error. 

The  alibi  of  the  prisoner,  and  the  existence  in  life  of  Clai- 
born Showers  at  the  time  of  the  alleged  murder,  are  each  in- 
dependent propositions  totally  inconsistent  with  the  guilt  of  the 
prisoner.  It  is  evident  the  burden  of  proof  of  each  rests  upon 
the  prisoner,  for  neither,  against  prima  facie  evidence  of  its 
corresponding  inconsistent  proposition  of  the  prosecution,  will 
be  presumed.  These  defenses,  then,  must  be  sustained  by  the 
prisoner,  and  the  evidence  necessary  to  sustain  either  of  them 
must  be  sufficient  to  outweigh  the  proof  tending  to  establish 
its  contradictory  hypothesis. 

This  is  the  doctrine  of  the  instructions  objected  to,  and  it  is 
sustained  by  reason  and  the  authorities. 

6.  It  is  urged  that  the  verdict  of  the  jury  is  not  sustained 
by  the  evidence.  Upon  a  careful  consideration  of  the  whole 
•evidence,  and  a  comparison  of  facts  and  circumstances  proved 
by  the  witnesses  for  the  defense  as  well  as  the  state,  we  are 
not  prepared  to  hold  that  the  verdict  is  not  sustained  by  the 
evidence.  We  have  given  to  the  evidence  most  patient  and  pro* 
tracted  study,  and  the  more  familiar  we  become  with  it,  the 
stronger  become  our  convictions  of  the  justice  of  the  verdict 
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7.  As  we  are  by  law  required  to  do,  we  have  given  a  carefol 
examination  to  the  whole  record,  and  conaideredy  not  only  the 
points  assigned  for  error  and  argued  by  the  prisoner's  coun- 
sel, but  all  others  upon  which  it  appears  that  questions  may 
be  made,  and  have  found  no  error. 

8.  It  is  urged  that  the  sentence  is  extreme,  and  we  are  asked 
to  reduce  the  term  of  imprisonment.  The  verdict  was  doubt- 
less based  upon  a  presumption  in  favor  of  the  prisoner  in- 
dulged by  the  jury  that  the  crime  was  committed  under 
circumstances  which  would  reduce  its  character  to  man- 
slaughter. This  presumption  is  hardly  justified  by  the  facta 
of  the  case. 

The  mutilated  condition  of  the  remains  when  found,  the 
head  being  severed  from  the  body;  the  extraordinary  care  of 
the  prisoner,  successful  in  a  measure  to  conceal  all  evidence 
of  his  crime;  his  appropriation  of  the  horses  and  other  prop- 
erty taken  by  him  from  the  deceased  as  his  own,  and  selling 
them  as  such, — these  and  other  facts  are  hardly  consistent 
with  a  condition  of  mind  and  heart  of  the  prisoner  at  the  time 
of  the  crime  which  reduces  it  to  the  low  degree  of  felonious 
homicide  for  which  he  stands  convicted,  and  are  not  calcu- 
lated to  recommend  him  to  the  mercy  of  the  court. 

The  judgment  of  the  district  court  is  affirmed. 


r 


Res  Oistjb,  What  Deglabatiokb  asm  Past  of:  See  fnU  note  on 
rabject  appended  to  People  v.  Verwm,  ante,  p.  49. 

ExPKBT  TxsTDfONT  AiTB  Opdiions  OF  WiTNBass.  — An  extenslTe  treat- 
ment of  this  subject  will  be  found  in  the  note  to  ffamnumd  v.  Woodman,  66 
Am.  Dec.  228.  As  to  the  admissibility  of  the  opinions  of  physicians^  see 
Matteaon  v.  New  York  Central  R,  R.  Co,,  91  Id.  67,  and  note  71.  The  prin- 
eipal  case  is  cited  to  the  point  that  the  opinions  of  medical  men  who  are 
shown  to  be  experts,  as  to  the  instrument  producing  womnds  or  diseaae,  and 
the  nature  and  consequences  of  the  wounds,  or  the  oansee  of  the  diseaae,  are 
competent  evidence  in  the  prosecution  for  homicide:  8taU  y.  Morjpky,  33 
Iowa,  272. 

Idektitt  of  Cobpus  DELicn  in  Casks  of  HoMicmx:  See  note  to  State 
Y.  WUUamB,  78  Am.  Dec  255-257;  CcnmumweaUk  y.  Webeter,  62  Id.  711. 
Evidence  that  a  person  alleged  to  be  killed  was  seen  alive  after  the  time 
when  the  killing  is  charged  to  have  occurred  is  competenti  but  to  warrant 
an  acquittal,  it  must  be  made  out  by  satisf^tory  proof:  Commonwealth  v. 
Webster,  eupra, 

Deobeb  of  Evtdenob  Necessary  to  Establibh  Altbi;  See  French  v.  State^ 
74  Am.  Dec.  229,  and  note  233.  The  principal  case  is  cited  to  the  point  that 
•n  aUbi  need  not  be  established  by  such  a  preponderance  of  the  evidence  as 
to  "fully  satisfy  "  the  jury,  a  bare  preponderance  at  most  is  all  that  is  re- 
quired: 8(aU  V.  Hardin,  46  Iowa,  629;  StaU  v.  Nortlimp,  48  Id.  587;  State 
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▼.  Kline,  54  LL  18G.  But  an  ahU  cannot  be  presnmed,  and  must  be  estab- 
lished  by  at  f^ast  a  preponderance  of  evidence,  the  burden  of  proof  resting 
upon  the  def»<ndant:  State  v.  Hed,  53  Id.  71;  State  v.  Norihrvpf  supra;  State 
V.  liarmUony  <J  Id.  598,  citing  the  principal  case. 

EviDENCF  ^v  Prior  Statements  of  Imteaghed  Witness  in  corrobora> 
tion  of  his  testimony:  See  Munaon  v.  Hastrnga,  36  Am.  Dec.  345;  State  v. 
George,  49  Id.  392,  and  notes;  and  see  also  the  note  to  WeatJter/ord  v.  Weatfier- 
ford,  56  1^  219,  upon  corroboration  by  statements  out  of  court  in  bastardy 
proceedings.  The  declarations  of  a  witness  made  soon  after  an  occurrence 
to  whicb  lie  testifies,  agreeing  with  his  statements  on  the  trial,  are  not  ad- 
missible ior  the  purpose  of  strengthening  his  testimony.  Such  declarations, 
would,  tioweyer,  be  admissible  where  it  was  claimed  that  on  account  of  the 
relation  of  the  witness  to  the  cause  or  parties,  he  designedly  gave  false  test!- 
Qum^,  and  the  declarations  are  shown  to  have  been  made  before  such  relation* 
*>«J«led:  Bcyd  v.  FvnH  NaL  Basfk,  25  Iowa,  257,  citing  the  principal  case. 


FisHER  V.  Anderson. 

[25  lOWA,  21] 

Pbomibbobt  Notb  is  not  Usurious  Which  Stipulates  that  the  principal 
shall  draw  more  than  the  l^al  rate  of  interest  from  date,  if  the  note  be 
not  paid  when  due,  unless  it  appears  that  interest  had  been  included  in 
the  face  of  the  note. 

Action  brought  to  recover  upon  a  promissory  note,  and  '^  if 
not  paid  when  due,  with  interest  at  ten  per  cent  from  date." 
The  note  was  dated  March  8, 1867,  due  January  1, 1868.  The 
defendants  offered  to  let  judgment  go  for  the  amount  of  the 
note,  with  interest  at  six  per  cent  from  the  maturity  of 
the  note.  The  court  found  that  the  plaintiff  was  entitled  to 
more  than  was  thus  offered,  and  the  defendants  appealed. 
Other  facts  appear  in  the  opinion. 

T.  Corbett,  for  the  appellants. 
Thompson  and  Davisy  for  the  appellee. 

By  Court,  Wright,  J.  It  will  be  seen  that  there  was  no 
evidence  that  interest  to  the  Ist  of  January,  1868,  was  in- 
cluded in  the  note,  and  that  ten  per  cent  was  agreed  to  be 
paid  on  the  amount  thus  computed  from  the  date  of  the  trans- 
action or  loan.  Upon  its  face  the  contract  seems  to  be  fair, 
and  not  unusual.  Whether  the  ten  per  cent  be  called  a 
penalty  or  interest,  the  note  would  not  be  tainted  with  usury, 
for  by  the  statute  it  is  competent  to  contract  for  and  take  ten 
per  cent.  If  defendant  was  at  the  date  of  the  note  owing 
$170.10,  then  under  the  law  plaintiff  could  take  his  promise 
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to  pay  ten  per  cent  from  that  date,  having  the  payment  of  the 
interest  bo  reserved  depend  upon  the  prompt  payment  of  the 
principal  at  maturity.  And  upon  the  face  of  the  note  this  ie 
■all  there  is  of  the  case. 

Cutler  V.  How,  8  Mass.  256,  cited  by  appellants,  so  far  from 
teaching  a  contrary  rule,  plainly  upholds  this  contract.  De- 
fendant, by  paying  the  note  before  or  at  its  maturity,  might 
have  avoided  the  payment  of  the  ten  per  cent,  and  it  was  as 
•competent  for  him  to  undertake  to  pay  this  amount  for  his 
failure  to  make  prompt  payment  as  to  pay  six  per  cent  For 
when  the  contract  is  in  writing,  it  is  no  more  usury  to  reserve 
ten  than  six  per  cent. 

So  if  ''  I  loan  to  one  a  hundred  pounds  for  two  years,  to 
pay  for  the  loan  thereof  thirty  pounds,  and  if  he  pay  the 
principal  at  the  year's  end,  he  shall  pay  nothing  for  interest, 
this  is  not  usury,  for  the  party  hath  his  election,  and  may  pay 
it  at  the  first  year's  end,  and  so  discharge  himself":  Roberta 
V.  Tremayne,  Cro.  Jac.  507.  And  says  the  text  (3  Parsons  on 
■Contracts,  116),  an  agreement  to  pay  more  than  interest  for 
not  paying  a  debt  is  not  usurious,  because  the  debtor  may 
relieve  himself  by  paying  the  debt,  with  lawful  interest;  and 
<3ven  if  he  incurs  the  penalty,  this  may  be  reduced  to  the 
victual  debt.  As  the  record  stands  in  this  case,  the  actual  debt 
was  just  what  is  claimed  by  plaintiff. 

In  Gambril  v.  Doe,  5  Blackf.  140  [44  Am.  Dec.  760],  the 
mortgage  reserved  ten  per  cent,  and  provided  that  the  land 
might  be  exposed  to  sale  *^  if  such  principal  and  interest  be 
not  paid  at  the  time  the  same  shall  become  due,  to  satisfy 
iaid  principal,  and  principal  and  interest,  with  five  per  cent 
damages  and  all  costs.  It  was  held  that  the  ten  per  cent 
was  the  lawful  rate  of  interest,  and  as  to  the  five  per  cent 
damages,  it  was  entirely  optional  with  the  mortgagor  whether 
he  would  pay  the  same  or  not,  that  they  were  in  the  nature 
of  a  penalty  for  the  want  of  punctuality  in  paying  the  debt 
when  due,  and  that  this  saved  the  contract  from  the  taint  of 
usury.  And  see  this  doctrine  expressly  recognized  and  fully 
discussed  in  Gower  v.  Carter,  3  Iowa,  244  [66  Am.  Dec.  71]  ; 
also  Shv^k  v.  Wight,  1  G.  Greene,  128 ;  Parvin  v.  HoopeSj 
^lorris,  294 ;   Wilson  v.  Dean,  10  Iowa,  432. 

Now,  if  it  appeared  that  interest  had  been  included  in  the 
note,  and  that  plaintiff  was  seeking  to  recover  ten  per  cent 
thereon  as  well  as  on  the  principal  from  its  date,  we  would 
have  the  case   discussed  by  defendant's  counsel;   and 
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should  be  prepared  to  hold  that  the  parties  could  not,  by  thus 
liquidating  the  damages  for  the  mere  non-payment  of  the 
luoney,  evade  the  usury  statute.  Or,  if  by  this  construction 
of  the  contract,  plaintiff,  under  the  name  of  penalty  or  other- 
wise, was  reserving  more  that  the  legal  rate  of  interest,  de- 
fendant's position  might  be  maintained.  Nothing  of  this 
kind  appears,  however,  and  the  judgment  below  must  stand 
affirmed. 


UsuRT,  AND  Law  of  Usukious  CoNTRAors  Gknzraixts  Denis  v.  Cfarr^ 
^5  Am.  Dec.  391;  Sylvester  ▼.  Stoan,  81  Id.  736,  and  extended  notes  thereto: 
Mitsselman  v.  AfcEUtentiy,  85  Id.  445. 

iNTEREsfT  WHEN  NOT  USURIOUS:  RoffSTS  V.  SompU,  69  Am.  Dec.  349;  Hals 
▼.  Hale,  78  Id.  490. 

RBdERVATION    IN    KOTE     THAT     INTEREST    THEREON    SHALL    BE    PATABLl 

Semi-annually  is  not  Usurious:  Goodrich  v.  Seynolds,  83  Am.  Dec.  240. 

Stipulation  to  Pat  Interest  from  Date  of  Note,  if  Note  is  not 
Paid  at  Maturity,  is  not  Usurious:  Oower  v.  Carter,  66  Am.  Dec.  71| 
and  note;  Rogers  v.  Sample,  69  Id.  349. 

Usury,  whether  It  Avoids  Note  in  Hands  of  Bona  Fide  PuROHASSRt 
Aiffr  V.  TUden,  77  Am.  Deo.  355;  WoodaoorthY.  Huntoon,  39 Id.  340. 
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Fact  will  sb  Deemed  Established  without  Proof  which  is  affirmatively 
alleged  both  in  the  petition  and  answer,  although  the  answer  contains 
also  a  general  denial,  and  the  plaintiff  filed  a  reply  in  general  denial  of 
the  allegations  of  the  answer. 

Effect  as  Evidenob  of  Copies  of  Original  Deeds  is  not  Defeated  by 
the  fact  that  they  are  attached  to  the  amended  instead  of  the  original 
petition,  and  thus  introduced,  where  the  agreement  was  to  waive  the  in- 
troduction of  original  deeds,  and  consent  by  the  defendant  to  the  admis- ' 
sion  of  copies  "attached  to  the  original  petition." 

In  Order  to  Avoid  Costs  in  Action  by  Minors  to  Redeem  from  Tax 
Sale,  tender  of  the  amount  due  the  defendant  for  taxes  paid,  and  that 
the  tender  has  been  kept  good,  should  be  shown. 

Tax  Sale  —  Amount  Necessary  to  Redeem  from.  —  In  a  proceeding  to 
redeem  from  tax  sales,  it  was  found  that  one  of  the  sales  was  invalid, 
w];iile  the  others  were  valid:  held,  that  the  plaintiff  should  pay  the 
amount  of  legal  taxes  paid  by  the  defendant,  with  interest  thereon  at 
six  per  cent,  under  the  invalid  sale,  and  the  statute  penalty  and  inter- 
eat  upon  the  valid  sales,  and  also  the  subsequent  taxes  paid  by  the  de- 
fendant. 

Owner  of  Any  Interest  in  Real  Estate  Subject  to  Redemption  from 
Tax  Sale  may  Redeem  the  whole  property,  and  the  purchaser  may  re- 
quire him  to  redeem  the  whole,  if  any. 
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Suit  in  equity  brought  by  minor  plaintiffs  to  redeem  lands 
from  tax  sale.  The  plaintiffs  claimed  the  right,  as  minors,  to 
redeem  after  the  expiration  of  three  years  from  the  sale,  and 
after  the  execution  of  the  treasurer's  deeds.  The  decree  of 
the  court,  based  upon  the  report  of  the  referee,  was,  that  the 
sales  and  tax  deeds  be  set  aside  as  to  the  plaintiffs  and  the 
defendants  Douglas  and  Watson,  upon  the  plaintiffs  paying 
them  $81.60  within  ninety  days  from  judgment;  that  the  ac- 
tion be  dismissed  as  to  said  defendants;  and  that  the  plaintiffs 
pay  the  costs.  The  plaintiffs  appealed.  Other  facts  appear 
in  the  opinion. 

8.  P.  Vanatta^  for  the  appellants. 
C.  H.  ConkUfij  for  the  appellees. 

By  Court,  Cole,  J.  1.  The  plaintiffs,  who  are  minors,  de- 
rive their  title  to  the  real  estate  in  controversy  by  descent, 
the  death  of  their  ancestor  having  occurred  before  any  of  the 
sales  for  taxes,  under  which  the  defendants  claim.  The  pe- 
tition as  amended  alleges  that  the  defendants  Douglas  and 
Watson  claim  to  have  purchased  the  land  at  three  different 
sales,  and  have  obtained  three  several  deeds  therefor;  that 
the  defendant  Samuel  H.  Watson  was  a  member  of  the  firm 
of  Douglas  and  Watson,  and  had  conveyed  a  part  of  the  land 
to  the  defendant  Patrick  M.  Clayton.  Copies  of  the  several 
deeds  were  annexed  to  the  original  petition,  and  were  after- 
ward detached  and  annexed  to  the  amended  petition. 

The  defendants,  in  their  answer,  deny  each  and  every  alle- 
gation of  the  petition  as  amended,  and  then  aver  affirmatively 
the  several  facts  necessary  to  a  valid  sale  for  taxes,  and  also 
that  Samuel  H.  Watson  was  a  member  of  the  firm  of  Douglas 
and  Watson;  that  they  had  conveyed  to  him  all  the  land  in 
controversy,  and  he  had  conveyed  a  part  thereof  to  the  defend- 
ant Clayton.  To  this  answer  the  plaintiff  filed  a  reply  in 
general  denial. 

Upon  the  hearing  before  the  referee,  as  stated  in  the  report, 
'Hhe  defendants  waive  the  introduction  of  the  original  ex]}ibit8 
of  deeds  attached  to  the  original  petition  in  this  cause  filed. 
Plaintiffs  offer  said  exhibits  in  evidence."  The  referee  made 
the  report  for  the  dismissal  of  the  cause  as  to  Samuel  H.  Wat- 
son and  Patrick  M.  Clayton,  upon  the  assumption  that  there 
was  no  showing  that  Samuel  H.  Watson  was  a  member  of  the 
firm  of  Douglas  and  Watson,  or  that  there  was  any  evidence 
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of  the  conveynDce  of  the  tax  title  to  the  property  in  controversy 
to  them.  The  first  of  these  assumptions  is  grounded  upon  the 
idea  that  the  plaintiff's  allegation  that  Samuel  H.  Watson  was 
a  member  of  the  firm  of  Douglas  and  Watson  being  contro- 
verted by  the  general  denial  of  defendants'  answer,  and  the 
like  allegation  in  defendants'  answer  being  controverted  by 
the  plaintiffs'  general  reply  in  denial,  the  fact  could  not  be 
found  without  proof.  And  the  second  is  grounded  upon  the 
idea  that  the  exhibits  showing  the  tax  title  to  be  in  Samuel 
H.  Watson  and  Patrick  M.  Clayton  were  annexed  to  the 
amended  petition,  and  not  'Ho  the  original  petition  in  this 
oause  filed,"  as  stated  by  the  referee  in  his  report. 

Both  of  these  assumptions  rest  upon  a  too  narrow  and  tech- 
nical construction  of  the  pleadings  and  evidence  as  offered,  to 
be  sustained  under  our  practice.  It  was  error  to  dismiss  the 
cause  as  to  said  defendants  Watson  and  Clayton. 

2.  The  petition  and  amended  petition  both  asked  that  the 
tax  deeds  be  set  aside,  and  if  it  should  be  found  that  any  taxes 
had  been  legally  assessed  upon  the  lands,  that  the  plaintiffs  be 
permitted  to  redeem,  etc.  But  there  was  no  averment  of  ten- 
der or  offer  to  pay,  nor  any  money  brought  into  court  therefor. 
On  the  trial,  however,  the  plaintiffs  proved  a  tender  of  $135 
to  the  defendant  Samuel  H.  Watson,  and  the  deposit  of  that 
amount  with  the  clerk,  which,  however,  they  subsequently  and 
before  the  trial  withdrew.  The  district  court,  following  the 
opinion  of  the  referee,  taxed  the  costs  of  this  action  to  the 
plaintiffs.'  In- this  there  was  no  error.  To  avoid  the  costs  of 
the  action,  the  plaintiffs  should,  at  least,  have  tendered  the 
amount  due  defendants  for  the  taxes,  etc.,  paid  by  them,  and 
should  have  kept  the  tender  good.  This  they  did  not  do,  and 
were  therefore  properly  taxed  with  costs. 

The  referee  found  the  first  sale  invalid  by  reason  of  several 
parcels  or  tracts  being  sold  together,  while  the  other  two  sales 
were  valid.  He  also  found  that  plaintiffs  should  pay  the 
amount  of  legal  taxes  upon  their  lands,  which  defendants  had 
paid  under  the  first  sale,  and  six  per  cent  thereon;  and  should 
also  pay  the  statute  penalty  and  interest  upon  the  other  sales 
and  subsequent  taxes  paid  by  defendants.  There  was  no  error 
in  this  holding, — certainly  none  in  view  of  the  plaintiffs' 
prayer  in  their  petition. 

3.  The  plaintiffs  are  three  of  the  four  children  left  by  their 
father  at  his  decease.  They  were  all  then,  in  1857,  minors, 
and  the  plaintiffs  still  are.    The  child  which  did  not  )oin  was 
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aged  sixteen  at  her  father's  death;  and  she  married  a  month 
or  two  thereafter,  and  is  still  a  feme  covert.  The  defendants'' 
counsel,  in  his  argument  in  this  court,  asks,  in  case  the  judg- 
ment of  the  district  court  is  not  permitted  to  stand,  that  tb& 
plaintiffs  be  allowed  to  redeem  only  their  three  undivided 
fourth  parts,  and  not  the  whole  of  the  property  in  controversy. 
It  seems  to  be  very  well  settled  that  where  a  party,  by  reasori 
of  owning  any  interest  in  the  property  sold  for  taxes,  has  a 
right  to  redeem,  he  may  redeem  the  whole,  and  the  purchaser 
may  require  him  to  redeem  the  whole,  if  any:  Blackwell  01% 
Tax  Titles,  Ist  ed.,  492-505;  Id.,  2d  ed.,  283-280;  Byington^ 
V.  Rider y  9  Iowa,  566;  Burton  v.  Hintrager,  18  Id.  348;  Adams 
v.  Beally  19  Id.  61;  Myers  v.  Copeland,  20  Id.  22.  As  to  right 
of  minors  to  redeem  after  three  years,  see  Revision,  1860,  sec. 
779;  Laws  of  1862,  p.  226.  The  judgment  of  the  district  court 
will  be  so  modified  as  to  cancel  the  tax  titles  of  all  the  defend* 
ants,  upon  plaintiffs  paying  to  the  clerk,  within  ninety  days,, 
the  amount  required  to  redeem  upon  the  basis  fixed  by  the 
district  court  as  above,  the  plaintiffs  to  pay  the  costs  in  the 
district  court,  defendants  to  pay  the  costs  of  the  appeal. 
Reversed. 


Answsb  must  bb  TAEDf  AH  Tbitb  IN  Abskncs  OF  EviDXNOX,  where  it 
denies  the  statement  in  the  bill,  and  avers  otherwise:  Pcad  v.  Carver,  64  Am. 
Dec.  649. 

Bbfkkdakt  caknot  Dint  Aixeokd  Fact  Which  Hb  Beubvbs:  Ilum- 
fkreys  v.  McOcUl,  70  Am.  Dec  621,  and  see  note  thereta 

Tax  Debd  as  Evidbncb:  See  Laeey  v.  Dotms,  C6  Am.  Dea  624,  and  note 
633;  PeopU  ▼.  Seymour^  76  Id.  621,  and  note  632;  Pleaaania  y.  SeoU,  76  I  J. 
406;  is  conolnsive  against  an  intruder  without  color  of  title:  Wheeler  r.  Winn,. 
91  Id.  186. 

Tax  Dbbd,  Exclusion  of  fob  UNCxBTAnrrr  in  Descbiftion:  AVajie  v. 
CajuKwon,  62  Am.  Dea  738. 

CbBTIFIGATB  of  RsDEMPTTON  of  Ck>UNTT  TbBASITBXB  19  NOT  CONCLUSIVB 

as  to  the  amount  to  be  paid:  ByinrfUm  ▼.  BookwaUer,  74  Am.  Dec  279. 

Onb  Ck>-TBNANT  MAY  Redbem  Wholb  Estatb  fbom  Tax  Salb:  People 
T.  Treasurer,  77  Am.  Dec  433;  WcUHna  v.  EaUm,  60  Id.  637,  and  note  641. 

Rbdemption  bt  Ck>-TBNANT. — Generally  speaking,  any  one  having  an. 
interest  in  or  lien  upon  land  may  redeem:  Qibaon  v.  Crdiort,  5  Pick.  146;. 
Orant  v.  Duane,  9  Johns.  612;  Moore  v.  Betuom,  44  K.  H.  216;  Jloppin  v. 
Doty,  22  Wis.  621;  Cumminga  v.  Wilaon,  59  Iowa,  14;  WhUe  v.  Smith,  68  Id. 
313.  And  one  of  several  co-tenants  may  redeem  for  himself  and  the  others^ 
without  special  authority  from  the  latter:  Gentry  v.  Gentry,  1  Sneed,  87; 
S.  C,  60  Am.  Dec  137;  LoomU  v.  Pingret,  43  Me.  299;  Halaey  v.  Blood,  2» 
Pa.  St.  322.  Thus  one  co-tenant  may  redeem  the  whole  estate  from  th» 
purchaser  thereof  at  a  sale  for  taxes,  and  such  purchaser's  title  is  legally  ex- 
tinguished by  the  redemption  so  made,  and  a  subsequent  tender  to  him  by 
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tho  other  co-tenant  of  the  amount  due  on  his  portion  of  the  estate  is  of  n» 
effect:  Watkhu  v.  EkiUm,  30  Me.  629;  8.  C,  50  Am.  Dec.  637.  Not  only^ 
may  a  co-tenant  redeem  the  whole  estate  from  a  tax  sale,  bat  the  rule  seema 
to  be,  as  held  in  the  principal  case,  that  the  purchaser  may  require  him  to- 
redeem  the  whole,  if  any:  See  Ifipp  v,  Crenshaw,  17  K.  W.  Rep.  660  (Iowa). 
Bat  see  People  v.  Treonrrer,  8  Mich.  14;  S.  C,  77  Am.  Dec.  433.  And  the- 
rale  is  clearly  subject  to  an  exception  where  a  right  of  redemption  remaiua 
to  a  tenant  in  common  by  reason  of  the  fact  that  the  land  was  sold  when  he- 
was  a  minor.  In  such  case,  his  right  to  redeem  cannot  be  denied  him,  even 
though  his  co-tenant's  share  is  past  redemption,  nor  can  he  be  allowed  to- 
redeem  the  whole:  Jacobs  v.  Porter,  34  Iowa,  341,  346,  citing  and  explaining 
the  principal  case;  BtmU  v.  Merrill,  35  Id.  47,  60,  also  citing  the  principal 
case.  His  right  to  redeem  is  confined  to  the  extent  of  his  interest  in  the- 
estate:  MUler  v.  PorUr,  35  Id.  166;  and  see  Quinn  v.  Kenney,  47  Cal.  147. 

Where  one  co-tenant  is  obliged  to  redeem  the  whole  of  the  common  prop- 
erty in  order  to  relieve  his  own  share  from  encumbrance,  he  has  no  right  of 
contribution  against  the  others  persoually,  and  bis  only  remedy  is  by  a  fore» 
closure  of  their  interests  in  the  land,  if  they  fail  to  pay  their  share:  Lyon  v. 
liobbins,  45  Conn.  513;  Watkitui  v.  Eaton,  30  Me.  529;  S.  C,  50  Am.  Dec. 
637;  they  have  the  option  to  pay  or  give  up  their  interests:  i^yoA  v.  JioNnM, 
45  Conn.  513.  But  if  one  of  the  tenants  in  common  redeems  the  commote 
property,  he  acquires  thereby  an  equitable  lien  upon  the  interests  of  his  co- 
tenants  for  the  payment  of  their  several  proportions  of  the  money  paid  by 
him  in  effecting  the  redemption;  and  a  court  of  equity  will  enforce  such  liei^ 
by  decreeing  that  in  default  of  payment,  the  interests  of  the  co-tenants  be- 
Bold,  and  the  proceeds  applied  to  the  extinguishment  of  the  lien:  CaSans  v. 
Steinbach,  66  Cal.  117;  S.  C,  4  Fac.  Rep.  1103. 

The  doctrine  has  been  thus  briefly  stated:  "If  tenants  in  common  of  land 
have  mortgaged  it  for  their  joint  debt,  either  of  them,  on  paying  the  mort- 
gage debt  prior  to  a  sale  on  foreclosure,  has  a  claim  against  his  co-tenant  for 
contribution,  capable  of  being  enforced  in  a  personal  action,  and  a  lien  t<y 
secure  the  same  upon  his  co-tenant's  interest  in  the  land.     And  after  a  salo- 
on foreclosure  for  the  full  amount  due,  if  one  tenant  redeems  from  the  sale, 
he  still  has  an  equitable  lien  upon  his  co-tenant's  interest  for  that  portion  of 
the  redemption  money  properly  chargeable  thereon,  but  no  personal  claiia 
against  his  co-tenant,  or  against  his  estate  after  Lis  decease  ":  AlcLeutgldin  v.  . 
Estate  qfCurts,  27  Wis.  644.     So  a  tenant  in  common  who  relieves  the  estatci- 
from  the  encumbrance  of  taxes  has  a  lien  upon  his  co-tenant's  interest  for  the- 
taxes  paid:   Davidson  v.  Wallace,  53  Miss.  475;   Alien  v.  Poole,  54  Id.  334;. 
Harriwn  v.  Harrison,  56  Id.  174.     And  where  taxes  are  paid  by  one  tenant 
in  common,  it  is  held  that  he  may  compel  his  co-tenant,  by  an  action  at  law,, 
to  contribute  his  just  proportion:  Kites  v.  Church,  142  Mass.  586;  Searls  v. 
Seliew,  28  Iowa,  508;  Dickinson  v.  Williams,  11  Cush.  258.     The  holder  of  any 
right  in  lands,  legal  or  equitable,  perfect  or  inchoate,  may  redeem  from  a  tax 
sale:  Sice  v.  Nelson,  27  Iowa,  148;  Cummings  v.  Wilson,  59  Id.  16;  Woodwartt 
v.  Campbell,  39  Ark.  580;  Sanders  v.  Ellis,  42  Id.  215.     But  a  redemptiozk 
from  a  tax  sale  by  one  of  several  co-tenants  inures  for  the  benefit  of  all,  and 
the  redeeming  tenant  cannot  assert  any  rights  thereunder  as  adverse  to  the- 
other  co-tenants:  Lomax  v.  OmdeU,  117  DL  527;  and  see  Maul  v.  J^ider,  51 
Fa.  St.  377;  Davis  v.  King,  87  Id.  261;  Flinn  v.  McKinUy,  44  Iowa,  68;  Conn 
v.  Conn,  58  Id.  747;  Tice  v.  Derby,  59  Id.  312;  Muaicrsbaugh  v.  Burhe,  6  Pac. 
Rep.  252  (Kan.);  Minter  v.  Durham,  13  Or.  470;  Elaton  v.  Piggott,  94  Ind.  14;^ 
BisaeU  ▼.  Foss,  114  U.  S.  252,  259.     The  relation  between  co-tenants  is  couli- 
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•dential  in  its  natare,  rainng  an  obligation  on  the  part  of  each  to  nistafai,  or 
at  any  lato  not  to  assail,  the  common  interest.  This  obligation  disables  each 
to  buy  in  and  secnre  to  his  own  exclnsiTs  benefit,  without  the  consent  of  the 
others,  any  outstanding  encnmbranoe  or  adverse  title.  And  if  he  does  bay  in 
such  encumbrance  or  adverse  title,  the  others  are  entitled  to  share  in  the 
benefit  of  the  purchase,  unless  they  in  some  way  renounce  or  unreasonably 
neglect  to  assert  their  right  in  that  behalf:  Van  Home  v.  FotuIcl,  5  Johns.  Ch. 
;$8U;  Bracken  v.  Cooper,  80  111.  221;  WUUm  ▼.  TosukU,  86  Id.  29;  Mom^  r. 
Woodall,  40  Ark.  42;  BoakowUz  v.  Da/vie,  12  Nev.  446;  Brwm  v.  Homam,  1 
Neb.  448;  Picot  v.  Page,  26  Mo.  398,  421. 

The  redeeming  tenant  is  entitled  to  contribution  from  his  co-tenanta;  and 
on  the  other  hand,  the  latter  are  entitled  to  an  opportunity  to  contribute 
their  proportion  of  the  expense  in  e£Pecting  a  redemption,  thus  enabling 
them  to  participate  in  its  benefits:  Calkins  v.  Steinhach,  66  CaL  117;  Hipp  v. 
Crenshaw,  17  N.  W.  Rep.  600  (Iowa);  Weartv.  Van  Meier,  42  Iowa,  128; 
8.  C,  20  Am.  Rep.  616;  Fallon  v.  Chideeter,  46  Iowa,  688;  S.  C,  26  Am.  Rep. 
iGi;  Gosaom  v.  Domildson,  18  B.  Mon.  230;  Tiadalev.  Tisdale,  2  Soeoil,  596; 
IVatwn's  Appeal,  90  Pa.  St.  426;  Kean  v.  Connolly,  25  Minn.  222;  Keu^told  ▼. 
SmaH,  67  Ala.  326;  Davidson  ▼.  WaUaee,  53  Miss.  475.  Thus  the  plaintiff 
and  defendant,  and  others,  were  co-tenants  by  descent  from  a  common  ances- 
tor of  certain  real  estate  on  which  was  a  mortgage.  The  defendant,  without 
tlic  others'  consent,  agreed  with  the  holder  of  the  mortgage  that  the  latter 
should  foreclose,  bid  in  the  property,  and  after  expiration  of  the  time  to  re- 
<leem,  should  convey  it  to  the  defendant  on  payment  of  the  amount  due  on 
-the  mortgage  and  costs  of  foreclosure,  which  agreement  was  carried  out. 
lleld,  that  the  defendant's  paying  the  money,  and  receiving  the  conveyance, 
was  in  effect  but  a  redemption,  and  that  his  co-tenants  were  entitled  to  share 
in  the  benefits  of  the  transaction  on  making  contribution  to  the  expense:  OU' 
ver  V.  Hedderly,  32  Minn.  455.  So  one  of  two  tenants  in  common  of  mort- 
gaged premises,  "for  the  purpose  of  effecting  a  redemption"  from  a  fore- 
closure sale  thereof,  and  after  an  "understanding"  with  his  oo-tenant  thai 
he  would  make  such  redemption,  paid  the  amount  necessary  to  redeem,  and 
took  to  himself  an  assignment  of  the  purchaser's  certificate  of  sale;  and  it 
was  held  that  as  to  the  co-tenant,  equity  would  treat  the  transaction  as  a 
redemption,  and  not  as  divesting  the  co-tenant  of  his  estate:  ffoUerhqfr* 
Mead,  29  N.  W.  Rep.  675  (Minn.). 

The  frikoepal  oasb  is  bzajoksd  in  Jaeoba  v.  Porier,  34  Iowa,  345,  346^ 
and  is  overruled  to  whatever  extent  it  conveys  the  idea  that  a  minor  owning 
a  part  may  redeem  the  whole;  and  so,  in  Stout  v.  MeniU,  36  Id.  60.  It  is 
•cited  to  the  point  that  no  tender  of  the  amount  to  which  the  holder  of  a  tax 
•deed  was  entitled  upon  redemption  ever  having  been  made  to  him,  the  oosli 
•of  an  action  to  set  aside  the  deed  should  be  paid  by  the  plaintiff  in  Condug 
Town  Co.  V.  DaviBy  44  Iowa.  634. 


Juney  1868.]    Francis  v.  Dubdqus  etc.  R.  R.  Co.  769 

FeANOIS  V.  DUBUQUB  AND  Sioux  CrTT  R  B.  Co. 

[26  IOWA,  ea] 

lUxuKOAD  CoMPAirr  18  LiABLB  ONLY  A8  WABEHOUBUf AN  after  depositing 
goods  in  its  warehouBe  at  the  end  of  transportation,  and  is  not  responsi- 
ble for  their  loss  in  the  absence  of  negligence. 

LiABiLiTT  OF  Railroad  Company  as  Common  Cabrier  oy  Fruoht  £ni>8» 
and  that  of  warehonseman  begins,  when  the  goods  have  arrived  at  the 
point  of  destination,  and  are  there  deposited  in  the  company's  warehouse 
to  await  the  convenience  of  the  consignee.  But  if  the  goods  should 
arrive  out  of  time,  and  the  company  failed  to  notify  the  consignee,  its 
liability  as  a  common  carrier  might  be  extended. 

Action  to  recover  the  value  of  certain  goods  lost  by  fire  in 
the  defendant's  warehouse.  The  goods  were  shipped  on  the 
defendant's  cars  for  carriage  from  Chicago  to  Ackley.  They 
arrived  at  the  latter  place  in  the  evening,  and  were  unloaded 
and  safely  placed  in  the  defendant's  warehouse.  During  the 
night,  the  warehouse  was  burned,  and  all  the  said  goods  con* 
«umed.  The  plaintiff  resided  near  the  warehouse,  and  had  no 
notice  of  the  arrival  of  the  goods,  nor  was  it  the  custom  of  the 
defendant  to  give  such  notice.  The  defendant  had  established 
the  following  rules  and  conditions  relative  to  the  transporta- 
tion of  freight:  "  3.  Nor  will  they  hold  themselves  liable  for 
damages  by  fire,  or  as  common  carriers,  for  any  article  after 
its  arrival  at  its  place  of  destination  on  this  road."  "  13.  Prop- 
erty must  be  removed  within  two  days  after  it  is  unloaded 
from  the  cars  at  the  place  of  delivery.  If  not  so  removed, 
storage  will  be  charged  at  the  rates  named  below,  or,  at  the 
option  of  the  company,  it  will  be  transferred  to  a  private  ware- 
house, and  stored  at  the  expense  of  the  owner Con- 
signees residing  at  a  distance  from  the  station  will  be  allowed 
from  five  to  ten  days'  storage  free."  Upon  the  facts  above 
stated,  the  court  found  for  the  plaintiff,  and  the  defendant 
appealed. 

Allison^  Crane^  and  Rood^  for  the  appellant. 
E.  W.  Eastman^  for  the  appellee. 

By  Court,  Wbioht,  J.  There  is  no  question  of  negligence 
or  the  want  of  proper  care  in  this  case.  The  real  point  ie^ 
whether  under  the  facts  stated  defendant  is  liable  and  is  to 
be  held  as  a  common  carrier,  or  whether  this  relation  had 
oeased  at  the  time  of  the  loss,  and  that  of  warehouseman 
commenced.  If  the  latter  was  the  relation,  then  there  caa 
be  no  pretense  of  liability;  if  the  former,  it  is  not  denied. 
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In  other  words,  the  defendant's  poeituHi,  and  that  which  conn* 
ael  nndertake  to  maintain,  is,  that  when  the  goods  were 
unloaded  from  the  cars  and  safely  deposited  in  the  ware- 
hoose,  the  liability  as  comnxm  carrier  ceased;  that  after  this 
the  company  was  only  subject  to  the  liability  of  a  warehouse- 
man, and  as  such  was  not  responsible  for  the  loss  in  the 
absence  of  negligence.  And  this  position  plaintiff  denies^ 
insisting  that  defendant  was  still  an  insurer  of  the  goods, 
notwithstanding  they  had  arrived  at  their  destination  and 
been  transferred  from  the  cars  to  the  warehouse.  And  thus 
we  have  the  very  question  which  was  referred  to  but  not  de- 
cided in  Angle  v.  llississippi  and  Missouri  Railroad  Co,^  IS 
Iowa,  555,  and  which  is  thus  fiur  an  open  question  in  this 
state. 

The  question  is  an  important  one,  and  has  received  that 
attention  which  the  magnitude  of  the  interests  involved  de- 
mands. It  relates  to  merchandise  transported  by  the  carrier, 
and  not  to  the  baggage  of  passengers,  nor  to  the  peculiar 
liabilities  of  the  company  as  a  carrier  of  persons.  It  must 
be  viewed  in  reference  to  the  growth  and  increase  of  the 
business  of  railroads  in  this  and  other  states,  and  the  rights 
of  consignees  in  connection  with  the  untold  amount  of  prop- 
erty annually  transported  on  their  lines.  Long  and  well  es- 
tablished principles  must  not  be  overlooked.  And  though  it 
should  occur  that  the  liabilities  of  a  common  carrier  and 
warehouseman  should  unite  in  the  same  company,  we  are 
not  to  confound  the  law  governing  each,  but  must  declare 
the  rules  applicable  precisely  as  though  the  warehouseman 
and  carrier  were  different  persons. 

Now,  suppose  the  warehouse,  in  this  instance,  had  been 
owned  by  a  third  person,  and  defendant  had  announced  the 
rules  and  regulations  referred  to  in  the  statement  of  the  case, 
and  with  a  knowledge  of  which  plaintiff,  we  may  remark, 
made  his  contract  to  have  his  goods  carried,  could  there  be 
any  fair  room  for  claiming  that  the  company  would  be  liable 
as  common  carriers?  It  seems  to  us  that  the  transit  in  such 
a  case  would  be  at  an  end  when  the  goods  were  unloaded  and 
placed  in  the  warehouse.  If  not,  when  would  it  be?  If  it 
continues  for  four  or  eight  hours  after  the  deposit,  then  why 
not  twenty-four  or  forty-eight?  And  if  thus  at  an  end  if  the 
goods  were  left  with  a  third  person  as  a  warehouseman,  so  it 
would  be  when  the  goods  are  transferred  from  the  defendant's 
cars  to  its  warehouse.    There  is  no  liability  to  carry  then^ 
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another  rod  or  foot.  They  are  safely  housed  at  their  place  of 
destination,  and  after  this  the  company  would  only  be  liable 
for  the  want  of  proper  care. 

This  was  all  the  defendant  agreed  to  do.  The  goods  were 
transported  safely  from  the  place  of  shipment  to  that  of  deliv- 
ery. If  plaintiff  had  been  ready  to  receive  them,  there  would 
have  been  no  necessity  for  storing  them.  Not  being  there, 
the  contract,  as  well  as  reason  and  the  law,  directed  that  the 
goods  should  be  put  into  a  safe  and  secure  place,  there  to  be 
kept,  according  to  the  rules  of  the  company,  until  he  could 
take  them  away.  Nor  do  these  rules,  when  properly  under- 
stood and  construed,  warrant  appellee^s  position  that  the  com- 
pany agreed  to  be  held  as  a  common  carrier  for  two  days  after 
the  arrival  of  the  goods.  A  part  of  the  consideration  which 
plaintiff  received,  or  was  entitled  to,  by  the  terms  of  his  con- 
tract with  the  company,  was,  that  his  goods  might  remain  in 
store  for  two  days  after  they  were  unloaded  from  the  cars, 
without  charge.  It  was  just  as  competent  for  the  company  to 
say  that  storage  would  be  charged  from  the  time  the  goods 
should  be  deposited  in  the  warehouse.  The  regulation  as  it 
stands  is  probably  for  the  benefit  of  both  parties.  It  is  cer- 
tainly so  as  to  plaintiff:  Story  on  Bailments,  sec.  446. 

Then,  again,  the  whole  contract,  or  all  the  rules,  must  be 
read  in  the  light  of  each  other;  and  as  thus  read,  it  is  very 
plain,  from  the  third  rule,  that  the  company  did  not  under- 
take to  hold  itself  liable  as  a  common  carrier  for  goods  after 
their  arrival  at  their  place  of  destination  on  the  road.  Indeed, 
it  is  declared  as  plainly  and  distinctly  as  it  can  be  by  words 
that  it  will  not  be  liable  after  that  time.  Looking  at  the  thir- 
teenth rule  in  the  light  of  the  third,  and  what  is  meant  is, 
that  the  company  will  store  the  goods  for  two  days  without 
charge.  Not  that  it  will  be  held  liable  during  this  forty-eight 
hours  as  a  common  carrier,  but  as  a  warehouseman,  without 
further  charge  than  that  included  or  covered  by  the  amount 
paid,  or  agreed  to  be  paid,  for  freight. 

The  view  above  taken  of  the  rights  of  parties  under  such 
contracts  commends  itself  for  its  certainty.  To  say  that  the 
responsibility  of  the  carrier  continues  for  one  hour  after  the 
goods  are  stored  is,  on  principle,  no  more  reasonable  than  to 
say  that  it  shall  continue  for  six,  twelve,  or  twenty-four. 
Where  shall  be  the  dividing  line?  Where  shall  the  liability 
of  the  one  relation  cease  and  the  other  commence,  if  not  when 
the  carrier,  as  such,  has  fulfilled  its  contract,  and  turned  the 
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goods  over  to  a  bailee  of  a  different  character?  If  not  then, 
at  what  precise  time  after  the  goods  are  thus  deposited  shaU 
it  take  place?  Then,  the  very  nature  of  the  business  trans- 
acted—  the  inability  of  the  company,  by  its  means  of  trans- 
portation, to  deliver  the  goods  at  any  other  place  than  its 
depot  or  freight-house  —  shows  the  propriety  and  reasonable- 
ness of  the  rule.  This,  too,  is  known  to  the  owners  of  freight. 
They  expect  to  get  their  goods  at  a  given  depot,  where  the 
goods  can  be  safely  unloaded  and  deposited.  As  a  common 
carrier,  it  is  employed  to  transport  goods  from  one  point  or 
place  to  another.  It  is  not  reasonable  to  suppose  that  the 
parties  contemplated  that  the  company  should  be  treated  as 
a  carrier  after  the  carriage  was  completed.  Not  only  so,  but 
the  rule  treating  the  common  carrier  as  an  insurer  of  goods  is 
a  strict  one;  and  while  its  policy  is,  of  course,  not  to  be  ques- 
tisned,  nor  we  in  the  least  disposed  to  lessen  its  rigor,  it  ought 
not  to  be  extended  beyond  cases  clearly  coming  within  itM 
meaning  and  spirit. 

That  this  conclusion  is  well  sustained  by  the  authorities  is 
capable  of  abundant  demonstration.  Thus,  by  the  highest  au- 
thority on  the  law  of  bailments  in  this  country,  it  is  said  that 
when  the  goods  have  arrived  at  the  place  of  their  fixed  desti- 
nation, and  are  there  deposited  in  the  carrier's  warehouse  to 
await  the  owner's  convenience  in  sending  for  them,  his  duty  as 
carrier  ends,  and  his  duty  as  warehouseman  commences:  Story 
on  Bailments,  sec.  448.  In  support  of  the  doctrine,  he  cites  In 
re  Webb,  8  Taunt.  443;  2  Kent's  Com.  769;  and  see  also  Gar- 
ride  V.  Trent  and  Mersey  Nav.  Co.,  4  Term  Rep.  581;  Thomaa 
v.  Boston  &  P.  Co.,  10  Met.  472;  Plait  v.  Hibbard,  7  Cow.  497; 
Roberts  v.  Turner,  12  Johns.  232  [7  Am.  Dec.  311];  Brown  v. 
Denison,  2  Wend.  593;  Hyde  v.  Trent  and  Mersey  Nav.  Co.,  6 
Term  Rep.  394;  Stevens  v.  Boston  R.  R.  Co.,  1  Gray,  277;  Nor- 
way  Plains  Co.  v.  Boston  etc.  R.  R.,  1  Id.  263  [61  Am.  Dec. 
423]. 

We  are  of  course  aware  that  there  are  cases  which  take  the 
opposite  view  of  the  question.  Among  them  is  the  well-consid- 
ered one  of  Moses  v.  Boston  etc.  R.  R.,  32  N.  H.  523  [64  Am. 
Dec.  381],  in  which  many  of  the  authorities  on  the  other  side, 
and  especially  that  of  Norway  Plains  Co.  v.  Boston  etc.  R.  R., 
supra,  are  referred  to  and  their  correctness  denied.  And  see 
Smith  V.  Nashua  etc.  R.  R.  Co,,  27  N.  H.  86  [59  Am.  Dec.  364]; 
Wood  V.  Crocker,  18  Wis.  3.45  [86  Am.  Dec.  773];  Alabama  eU. 
R.  R.  Co.  V.  Kidd^  29  Ala.  221;  Michigan  Central  R.  R.  Co.  v. 
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Ward,  2  Mich.  538,  which,  however,  rests  upon  their  statute; 
Rome  R*y  Co.  v.  Sullivan,  14  Oa.  277.  This  view,  too,  is  re- 
garded as  the  better  one  by  Judge  Redfield:  2  Law  of  Rail- 
ways, 55,  62.  In  this  conflict  we  have  felt  inclined  to  adopt 
the  rule  which  has  the  most  certainty,  and  is  by  no  means 
unfair  or  unreasonable.  That  it  has  the  sanction  of  the  ablest 
writers  and  judges  has  already  been  shown.  We  cite  further, 
as  directly  in  point,  Jackson  v.  Sacramento  Valley  R.  R.  Co.,  23 
Cal.  268;  Illinois  Cent.  R.  R.  Co,  v.  Alexander,  20  111.  23;  Por- 
ter  v.  Railroad  Co.,  20  Id.  407;  also  New  Albany  etc.  R.  R.  Co. 
v.  Campbell,  12  Ind.  55;  and  see  the  authorities  collected  and 
discussed  in  note  to  Michigan  etc.  K.  R.  Co.  v.  Biven,  13  Id. 
269;  Neal  v.  Wilmington  R.  R.  Co.,  8  Jones,  482. 

As  to  the  necessity  of  notice  to  the  consignee,  Mr.  Redfield 
says  the  cases  have  settled  the  question  that  the  carrier  by 
railway  is  neither  bound  to  deliver  the  goods  personally,  nor 
to  give  notice  of  their  arrival:  2  Redfield  on  Railways,  52;  and 
see  Angle  v.  Mississippi  etc.  R.  R.  Co.,  18  Iowa,  560,  and  cases 
cited.  If  the  matter  depends  upon  custom  and  usage,  then 
notice  was  not  necessary  in  this  case,  for  it  appears  that  it  was 
not  the  custom  to  give  such  notice. 

It  is  proper  to  say,  in  conclusion,  that  the  goods  arrived  on 
time,  and  that  there  is  no  ground  for  the  thought  that  the  con- 
signee was  misled,  or  that  he  did  not  know  when  his  goods 
would  arrive.  Should  a  case  arise  where  the  goods  arrived  out 
of  time,  and  especially  where  the  consignee  had  been  active  in 
endeavoring  to  find  them  or  to  ascertain  the  probable  time  of 
their  arrival, — and  where  the  company  failed  to  give  notice, — 
we  should  hesitate  before  holding  that  a  deposit  in  the  ware- 
house was  an  end  of  the  carrier's  liability. 

We  also  remark  that  this  case  is  ruled  without  giving  any 
weight  to  the  rules  and  conditions  attached  to  the  contract  of 
afifreightment,  and  to  which  we  have  before  referred.  We  have 
looked  alone  at  the  common-law  rights  and  liabilities  of  these 
parties.  The  regulations,  it  is  sufficient  to  say,  and  as  hereto- 
fore intimated,  do  not  continue  defendant's  liability  as  a  com- 
mon carrier  beyond  the  time  of  the  deposit  of  the  goods  in  the 
warehouse. 

Reversed.  

LiABiLrrr  of  Railboad  Gompaut  as  Warshousskan  tor  Loss  of  Bag< 
OAOB:   Warner  v.  Railroad  Co.,  92  Am.  Dec.  389. 

Duty  of  CoMMOif  Carrier  bt  Railway  as  to  Dbuyxrt  op  Goods: 
BUunenthai  ▼.  Brainerdf  91  Am.  Dec.  350,  and  cases  collected  in  note  363. 
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When  Ddtt  of  Ckmuov  Carrier  as  Such  Termihates,  and  That  of 
Warehousemah  Begins:  Wood  ▼.  Crodoar^  86  Am.  Dec.  773»  and  note;  Bat^ 
temer  v.  RaUroad  Co.,  87  Id.  367;  McMWan  ▼.  Midugan  tic  R,  R,  Co.,  93  Id. 
203. 

The  principal  case  is  cited  to  the  second  point  stated  in  the  tyOnteib  ia 
Mohr  V.  Chieago  etc  R.  R.  Co.,  40  Iowa»  681. 


Rebd  v.  Habpbb. 

[25  Iowa,  87.] 

It  u  No  Defense  to  Action  or  Slander  that  the  defendant  iraa  intood- 
oated  at  the  time  of  speaking  the  slanderous  words. 

AcT70N  for  slander,  in  which  the  verdict  and  judgment  were 
for  the  plaintiff.  The  defendant  appealed.  The  facts  appear 
in  the  opinion. 

/.  M.  Preston  and  Sony  and  Isaac  Cookj  for  the  appellant. 

ThomOrS  Corbettj  Henry  O^Connor^  N.  AL  Hubbard^  and  R.  Z). 
Stephens,  for  the  appellee. 

By  Court,  Cole,  J.  The  defendant  is  charged  to  have 
spoken  of  the  plaintiff,  ^*  He  is  a  damned  thief,  he  stole  from 
me";  and  also,  ''He  swore  to  a  lie  at  Marion,  and  I  can  prove 
it."  The  petition  avers  that,  before  the  speaking  of  the  word0 
last  specified,  there  had  been  a  suit  pending  in  the  district 
court  of  Linn  County,  at  Marion,  between  these  parties, 
wherein  the  plaintiff  was  sworn  and  testified  as  a  witness. 
The  evidence  showed  the  speaking  of  the  words  and  the  pen* 
dency  of  the  suit.  The  defendant  testified  that  at  the  time 
he  was  charged  to  have  spoken  the  words, ''  he  was  for  the 
first  time  in  a  fix  that  he  did  not  know  what  he  was  about, 
and  that  he  had  no  recollection  of  what  was  said  or  took  place 
there,  or  how  he  got  home." 

The  only  point  insisted  on  in  argument  is,  that  the  court 
should  have  instructed  the  jury  that  if  they  believed  firom  the 
evidence  that  the  defendant  was  so  intoxicated  at  the  time 
he  spoke  the  words  that  he  did  not  know  what  he  was  about, 
the  plaintiff  could  not  recover.  The  court  did  not  so  instruct, 
but  did  instruct  the  jury  that  it  is  no  sufficient  cause  to  de* 
feat  the  action  if  it  appears  that  the  defendant  was  drunk 
when  he  uttered  the  words,  if  he  did  utter  them;  but  in  consid- 
ering the  amount  of  the  verdict,  it  was  their  duty  to  consider 
all  the  facts  and  circumstances  attending  and  surrounding 
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the  speaking  of  the  words.  In  this  the  court  did  not  err. 
Drunkenness  will  not  excuse  a  slander:  McKee  v.  IngaUs^  A 
€cam.  30. 

As  to  the  other  errors  assigned,  but  not  insisted  on  in  argu- 
ment, we  may  say  that  we  have  examined  them  seriatim^  and 
find  no  error  to  defendant's  prejudice. 

Affirmed. 


VOLUMTAKT  INTOXICATION  WILL  NOT  EXOUSB  CRIMB  CoiOfllTBD  BY  ONI 

WHiLB  AcTiNo  UNDER  ITS  Influsnce:  Stoie  V.  Jokn,  49  Am.  Deo.  396;  Car* 
4er  v.  State,  62  Id.  539;  see  OoUihtr  ▼.  Commonwealth,  87  Id.  493;  Kmmrn  r. 
CommumweaUh,  84  Id.  414;  People  v.  King,  87  Id.  95. 


Hodgson  v.  Lovell. 

[25  Iowa,  97.] 

It  is  No  Mors  Nbcessart  undbr  Iowa  Rboordino  Aor  to  Entkb 
Names  of  Both  Husband  and  Wife  in  the  index  of  a  conveyance  of 
the  homestead,  in  order  to  impart  notice,  than  of  any  other  real  estate 
wherein  both  join.  Nor  is  it  necessary  that  the  index  should  contain  a 
full  description  of  the  premises. 

Suit  in  equity  to  foreclose  certain  mortgages.  The  plaintiff 
bad  judgment  in  his  favor,  and  part  of  the  defendants  ap- 
pealed. 

Monroe  and  Deery^  for  the  appellants. 

Chriffith  and  Knight^  for  the  appellee. 

By  Court,  Cole,  J.  The  only  question  made  in  this  case 
is  as  to  the  sufficiency  of  the  index  of  plaintififs  mortgages 
to  impart  notice  to  the  appellants,  who  are  subsequent  mortga- 
gees of  the  same  property.  The  question  can  be  most  per- 
spicuously stated  in  two  subdivisions:  1.  The  mortgages 
were  made  by  husband  and  wife,  and  embraced  the  home- 
stead, the  legal  title  to  which  was  held  by  the  husband.  The 
index  contained  the  name  of  the  husband  only  as  grantor. 
The  point  made  is,  that  since  the  wife  has  an  interest  in  the 
liomestead,  and  both  husband  and  wife  must  join  in  order  to 
make  a  valid  conveyance,  the  index  should  show  the  names 
of  **  the  respective 'grantors  arranged  in  alphabetical  order," 
^8  provided  in  section  2224  of  the  Revision  of  1860.  It  is  no 
more  necessary  under  our  law  to  enter  the  names  of  both 
husband  and  wife  in  the  index  of  a  conveyance  of  the  home- 
stead, than  of  any  other  real  estate  wherein  both  join.    The 
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point  made,  bo  far  as  relates  to  this  subdiTision,  has  in  effect 
been  decided  by  this  court  in  Jones  v.  Berlshirr,  15  Iowa,  24& 
[83  Am.  Dec.  412],  where  it  was  held  that  an  index  in  the 
name  of  the  husband,  of  a  conveyance  of  the  real  estate  of 
the  wife,  where  both  joined  in  the  deed,  was  suflScient  to  impart 
notice.  With  that  decision  we  are  content,  and  thereon  affirm 
the  ruling  of  the  district  court  on  that  branch  of  this  case. 

2.  The  mortgages  of  plaintiff  contained  a  description  by 
metes  and  bounds  of  a  part  of  mineral  lot  178.  The  index 
did  not  contain  this  description,  but  only  '^  part  of  mineral 
lot  178,  in  Dubuque  County,  Iowa,  containing  two  and  forty- 
four  hundredths  acres."  The  point  made  herein  is,  that  since 
the  particular  description  was  not  given  in  the  index  so  as  ta 
show  what  part  of  the  lot  was  mortgaged,  no  constructive 
notice  was  imparted  thereby.  This  point,  also,  has  in  effect 
been  decided  by  this  court  against  appellant:  Calvin  v.  Ba%D- 
man,  10  Iowa,  529;  Bostwick  v.  Powers,  12  Id.  456;  White  v» 
Hampton,  18  Id.  261;  Barney  v.  Little,  15  Id.  527. 

Affirmed. 


DisiGN  OF  Registration  Act  is  to  Gits  CoNSTRUcnvB  Koticb:  Cham- 
berktm  v.  Btli,  68  Am.  Deo.  260;  Ely  ▼.  Wilcox,  91  Id.  436,  and  note  4il. 

Indsx  to  Rboord  or  Deed  is  not  Essential  to  make  the  record  effect* 
ive  as  oonstrnctive  notice:  Ortenv.  Oarringkm,  91  Am.  Dec.  103,  and  extended 
note  106,  treating  of  defects  in  registration  of  conveyances,  and  the  effect 
thereof. 

The  pkincipal  case  is  followed  in  Peirce  ▼.  fTeore,  41  Iowa,  381, 
holding  that  it  was  sufficient  to  impart  ooBstructive  notice,  where  the  indsK  to 
the  record  of  a  deed  gave,  for  a  descriptioa  of  the  property,  ''parti  of 
tions  28  and  29:  See  reoord." 


State  v.  Moore. 

[25  Iowa,  12S.1 

In  Case  ov  Homicide,  Malice  mat  be  Impued  from  any  milawfiil  aet  dan^ 

gerons  to  life,  committed  without  lawful  justification. 
Crimb  or  Murder  is  Essentially  Same  under   Iowa  Statute  as  at 

Common  Law,  and  death  caused  by  an  unlawful  attempt  to  procure  an. 

abortion  is  murder,  although  there  was  no  intent  to  cause  the  death  of 

the  woman. 
It  16  Murder  in  Second  Degree,  under  Iowa  SYatute,  to  cause  death 

in  the  procurement  of  a  willful  abortion;  and  in  a  prosecutioa  therefor, 

it  is  error  to  instruct  the  jury  that  the  defendant  may  bo  convicted  of 

manslaughter. 
IxpiACHiNo  Evidence — Time  or  Objectino.  — Where,  in  a  criminal  prose- 

oatkm,  the  defendant  introduces  witnesses  to  impeach  certain  witac 
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swam  by  the  state  by  attacking  their  general  oharaeter,  the  state  may 
in  torn  introduce  witnesses  to  attack  the  character  of  the  impeaching 
witnesses  of  the  defense,  ^anble.  At  all  events,  objection  to  the  admissi- 
bility of  such  evidence  must  be  made  before  it  is  admitted,  and  cannot 
be  inade  afterwards. 
WiTB  OF  AoooMPLicB  18  CoMPsncNT  WiTNias  in  a  criminal  prosecntion,  and 
the  weight  of  her  testimony  is  for  the  jory. 

iNDicTMEin*  for  murder  in  second  degree,  charging,  in  sub* 
stance,  that  the  defendant,  by  means  of  medicines  adminis- 
tered and  instruments  used  to  and  upon  one  Mrs.  Grant,  with 
intent  to  produce  and  procure  an  abortion,  she  being  then 
quick  with  child,  caused  her  death,  etc.;  and  alleging  that 
said  medicines  and  instruments  were  used  by  the  defendant 
when  they  were  not  necessary  to  preserve  the  life  of  the  woman,, 
and  with  the  specific  intent  to  produce  an  abortion,  and  that 
death  ensued  therefrom;  but  it  was  not  alleged  that  the  de* 
fendant  used  these  means  with  the  intent  to  cause  the  death 
of  the  woman.  Demurrer  to  the  indictment,  upon  the  ground 
that  the  offense  charged  was  not  murder.  It  was  shown  upon 
the  trial  that  the  deceased,  Mrs.  Grant,  in  company  with  her 
husband,  were  found  at  the  residence  of  one  Bowman,  and 
the  evidence  tended  to  show  that  they  were  there  in  virtue  of 
a  preconcerted  arrangement  to  that  effect,  the  parties  thereta 
being  Grant,  Bowman,  and  the  defendant.  Dr.  Moore,  who  wa» 
a  practicing  physician;  and  this  distinctly  appeared  from  the 
testimony  of  Bowman,  who  gave  evidence  for  the  state,  though 
jointly  indicted  with  the  defendant  pnd  Grant.  After  the  ar- 
rival of  Grant  and  his  wife  at  Bowman's,  Dr.  Moore  was  sent  for 
or  appeared,  and  Bowman's  wife  testified  that  when  he  came- 
he  gave  Mrs.  Grant  "  a  dose  of  medicine,  and  after  that  he^ 
used  an  instrument."  Labor  pains  afterwards  came  on,  fol- 
lowed by  convulsions;  a  still-born  child  was  delivered;  in  a  few 
days  the  death  of  Mrs.  Grant  occurred,  and  Bowman,  Grant,, 
and  Moore  fled.  Moore  was  afterwards  arrested  and  brought 
to  trial.  Mr.  and  Mrs.  Grant  had  been  married  about  two- 
months,  and  the  evidence  justified  the  inference  that  the  ob- 
ject of  the  abortion,  to  which  it  did  not  appear  that  she  wa» 
opposed,  was  to  conceal  from  the  public  the  fact  that  the  child 
was  begotten  out  of  wedlock.  The  defendant  was  convicted 
of  murder  in  the  second  degree,  and  was  sentenced  accord* 
ingly.    He  appealed. 

Henry  O*  Connor ^  attorney-general^  for  the  state. 

B.  J.  HaUf  for  the  defendant 
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By  Court,  Dillon,  C.  J.  1.  The  leading  question  made  by 
the  defendant's  counsel  is,  that  conceding  the  defendant  gave 
Mrs.  Grant  medicines  and  used  instruments  purposely  to  pro- 
<luce  an  abortion,  yet  if  her  death  happened  therefrom  when 
not  intended  or  contemplated  by  him,  this  is  not  murder, 
unless  it  was  done  by  assault  or  against  her  will.  Substan- 
tially this  question  is  presented  by  the  demurrer  to  the  indict- 
ment, by  the  instructions  given  and  refused,  and  by  the  motion 
for  a  new  trial. 

Refusing  to  charge  in  conformity  with  the  defendant's 
proposition  as  above  stated,  the  court,  on  its  own  motion,  in- 
structed the  jury  as  follows:  "To  attempt  to  produce  a  mis- 
carriage, except  when  in  proper  professional  judgment  it  is 
necessary  to  preserve  the  life  of  the  woman,  is  an  unlawful 
act.  It  is  known  to  be  a  dangerous  act,  generally  producing 
one  and  sometimes  two  deaths,  —  I  mean  the  death  of  the 
unborn  infant  and  the  death  of  the  mother.  Now,  the  person 
who  does  this  is  guilty  of  doing  an  unlawful  act.  If  the 
death  of  the  woman  does  not  ensue  from  it,  he  is  liable  to  fine 
and  imprisonment  in  the  county  jail  (act  March  15,  1858, 
Revision,  sec.  4221);  and  if  the  death  of  the  woman  does 
^^nsue  from  it,  though  there  be  no  specific  intention  to  take 
her  life,  he  becomes  guilty  of  the  crime  of  murder  in  the  sec- 
ond degree.  The  guilt  has  its  origin,  in  such  cases,  in  the  un- 
lawful act  which  the  party  designs  to  commit,  and  if  the  loss 
of  life  attend  it  as  incident  or  consequence,  the  crime  and 
guilt  of  murder  will  attach  to  the  party  committing  such  an 
unlawful  act." 

We  have  quoted  the  court's  language  in  order  to  say  that  it 
has  our  approval  as  being  a  correct  statement  of  the  law  of 
the  land.  But  it  is  due  to  the  defendant's  counsel,  —  whose 
argument  against  the  correctness  of  the  propositions  stated  by 
the  court  was  so  distinguished  for  its  fairness,  acumen,  and 
ability,  —  to  notice,  and  briefly  to  answer,  his  objections  to 
this  view. 

The  defendant's  counsel  concedes  that,  tested  by  the  com- 
mon-law  rules,  the  doctrine  of  the  court's  charge  is  correct. 
In  his  written  brief  he  says:  "  It  is  conceded  that  at  common 
law  the  act  of  procuring  an  abortion  resulting  in  the  death  of 
the  mother  is  murder."  But  he  contends  that  under  the  stat- 
utes of  the  state  the  doctrine  does  not  apply. 

In  the  outset,  he  calls  attention  to  the  fact  that  the  crim- 
inal code  of  the  common  law  has  no  existence  in  Iowa;  that 


June,  1868.]  State  v.  Moobb.  779 

is,  that  in  Iowa  na  act,  though  indictable  at  commou  law,  can 
be  punished  as  a  crime,  unless  the  criminality  of  Buch  act 
has  been  declared  or  recognized  by  the  statute:  Estes  v.  Car- 
iery  10  Iowa,  400.  This  is  followed  by  the  proposition  that 
the  act  of  procuring  an  abortion  was  not  a  criminal  offense 
until  made  so  by  the  statute  of  March  15,  1858,  reprinted  as 
section  4221  of  the  Revision:  See  Abrams  v.  Forshee^  3  Id. 
1^78  [lo^  Am.  Dec.  77];  Hatfield  v,  Gano,  15  Id.  177. 

The  deduction  drawn  by  him  from  the  above  is,  that  until 
the  statute  of  1858,  the  act  of  procuring  an  abortion  was  not 
unlawful,  because  not  specifically  made  criminal  by  statute, 
and  not  '^  being  unlawful,  if  death  ensues  therefrom,  it  is 
neither  murder  nor  manslaughter." 

He  then  admits  that  if  the  law  of  murder,  as  contained  in 
the  Revision  (sections  4191-4194)  had  been  enacted  at  the  same 
time  that  the  law  of  March  15, 1858  (Revision,  sec.  4221)  was 
passed,  or  if  the  statute  on  the  subject  of  murder  had  been 
passed  after  the  act  of  1858  (which  made  criminal  the  willful 
procuring  of  an  abortion),  that  the  doctrine  of  the  court's 
charge  would  have  been  correct. 

But  the  statute  defining  and  punishing  murder  was  passed 
in  1851,  and  does  not,  it  is  argued,  blend  with  the  subsequent 
statute  of  1858. 

The  conclusion  from  these  premises  is,  that  prior  to  1858  it 
would  not  have  been  murder,  under  sections  4191  and  4193, 
to  have  willfully  procured  an  abortion,  though  the  death  of 
the  woman  was  thereby  caused,  and  that  the  subsequent  pas- 
sage of  the  act  of  1858,  which  says  nothing  about  murder, 
cannot  make  that  murder  which  was  not  so  before.  This, 
briefly  stated,  is  believed  to  be  a  fair  synopsis  of  the  counsel's 
argument. 

Our  view  is  this:  our  statute  defines  murder  in  the  language 
of  the  common-law  definition  of  that  offense:  Compare  Revis- 
ion, sec.  4191,  and  4  Bla.  Com.  195. 

As  at  common  law,  malice,  express  or  implied,  is  the  essen- 
tial and  distinguishing  element  of  murder.  Taking  sections 
4191  and  4193  together,  the  proper  construction  is,  that  what 
would  be  regarded  as  murder  in  a  common-law  court  would 
be  murder  under  our  statute.  Section  4192  does  not  extend 
or  abridge  the  field  of  murder,  but  declares  certain  specified 
kinds  of  homicide  to  be  murder  in  the  first  degree,  and  the 
next  section  declares  all  other  Jiinds  of  murder  (that  is,  all 
murder  as  defined  by  section  4191)  to  be  of  the  second  degree. 
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It  will  be  observed  that  manslaaghter  is  not  defined  at  all^ 
but  simply  made  punishable,  and  the  limits  of  the  punish- 
ment fixed:  Revision,  sec.  4199.  It  follows  that  we  are  re* 
mitted  to  the  common  law  to  ascertain  what  manslaughter  is^ 
and  it  seems  also  necessarily  to  follow  that  what  would  be  re- 
garded in  a  common-law  tribunal  as  manslaughter  would  be 
manslaughter  in  this  state  under  our  statute. 

Inasmuch,  therefore,  as  it  is  conceded  that,  at  common  law^ 
the  act  charged  upon  the  defendant  is  murder,  the  same  act  i» 
murder  in  Iowa,  and  would  have  been  prior  to  the  passage  of 
the  act  of  1858. 

We  grant  that  the  present  is  not  a  case  of  express,  but  of 
implied,  malice.  In  case  of  homicide,  the  settled  doctrine  of 
the  common  law  is,  that  malice  may  be  implied  from  unlaw- 
ful acts  dangerous  to  life,  committed  without  lawful  justifica- 
tion: 1  Bishop's  Crim.  Law,  sec.  263;  -Foster  on  Homicide,  261;. 
Ann  V.  State  J 11  Humph.  159;  Rex  v.  Martin,  3  Car.  &  P.  211; 
Commonwealth  v.  Parker,  9  Met.  263-265  [43  Am.  Dec.  396], 
per  Shaw,  C.  J. 

The  fundamental  proposition  of  the  defendant's  argument 
is,  that  in  Iowa  malice  cannot  be  implied  from  the  doing  of  any 
act  whatever,  no  matter  what  its  tendency,  unless  such  act  is 
expressly  made  a  crime  by  statute. 

It  would  result  from  this  that  if  there  was  no  statute  in 
Iowa  forbidding  persons  from  putting  an  obstruction  on  a 
railroad  track,  and  one  were  willfully  and  purposely  put 
there,  causing  death,  the  party  doing  this  act  (if  he  did  not 
intend  to  produce  death)  could  not  be  convicted  of  murder, 
for  the  reason  that  malice  (in  Iowa)  cannot  be  implied  from 
an  act  not  made  unlawful  by  statute. 

In  this  state,  we  have  no  statute  specifically  forbidding  a 
person  in  a  crowded  city  from  throwing  a  heavy  and  danger- 
ous beam  from  a  high  building,  likely  to  injure  and  kill 
passerd-by. 

At  common  law,  if  this  be  done  and  death  happen,  the  law 
would  imply  malice.  But  in  Iowa,  under  the  doctrine  con- 
tended for,  the  party  doing  an  act  evincing  such  an  utter  and 
wanton  disregard  of  moral  and  social  duty  would  not  be  guilty, 
even  though  death  be  caused  thereby,  of  murder,  or  even  man- 
slaughter. These  are  put  by  way  of  illustrations  of  the  con- 
sequences of  the  doctrine  maintained  by  the  counsel. 

The  common  law  is  distinguished,  and  is  to  be  commended, 
for  its  all-embracing  and  salutary  solicitude  for  the  sacred* 
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fiess  of  human  life  and  the  personal  safety  of  every  human 
being.  This  protecting,  paternal  care,  enveloping  every  indi- 
vidual like  the  air  he  breathes,  not  only  extends  to  persons 
actually  born,  but,  for  some  purposes,  to  infants  in  ventre  sa 
mere:  1  Bla.  Com.  129. 

The  right  to  life  and  to  personal  safety  is  not  only  sacred 
in  the  estimation  of  the  common  law,  but  it  is  inalienable. 
It  is  no  defense  to  the  defendant  that  tbe  abortion  was  pro- 
cured with  the  consent  of  the  deceased. 

The  common  law  stands  as  a  general  guardian  holding  its 
ajgis  td*  protect  the  life  of  all.  Any  theory  which  robs  the  law 
of  this  salutary  power  is  not  likely  to  meet  with  favor.  Cer- 
tain it  is,  that  a  doctrine  leading  to  such  results  as  these 
above  instanced  cannot  be  sound,  and  is  not  defensible. 

We  hold,  therefore,  that,  in  cases  of  homicide,  malice  may, 
us  at  common  law,  be  implied  from  any  act  unlawful  and 
dangerous  in  its  nature,  unjustifiably  committed. 

The  willful  and  unnecessary  procurement  of  an  abortion  is 
^n  act  highly  dangerous  to  the  mother,  and  generally  fatal, 
and  frequently  designed  to  be  fatal  to  the  child.  It  is  ab- 
horrent to  all  our  notions  of  sound  morality  and  to  all  the  pre- 
cepts of  our  holy  religion. 

Nearly  two  hundred  years  ago  Lord  Hale  laid  down  the  law 
as  follows:  ''  If  a  woman  be  with  child,  and  any  gives  her  a 
potion  to  destroy  the  child  within  her,  and  she  takes  it,  and  it 
works  so  strongly  that  it  kills  her,  this  is  murder;  for  it  was 
not  to  cure  her  of  a  disease,  but  unlawfully  to  destroy  the 
child  within  her;  and  therefore,  he  that  gives  a  potion  to  this 
end  must  take  the  hazard,  and  if  it  kills  the  mother,  it  is 
murder":  1  Hale  P.  C.  429,  430.  See  also  Tinkler^s  Case, 
cited  in  1  East  P.  C,  c.  5,  sec.  16,  p.  264,  and  Commonwealth 
v.  Keeper  etc.,  2  Ashm.  227,  directly  in  point;  Foster  on  Homi- 
cide, 261;  Ann  v.  State,  11  Humph.  159;  Commonwealth  v. 
Parker,  9  Met.  263-265  [43  Am.  Dec.  396],  per  Shaw,  C.  J. 

And  such  is  the  law  to-day  and  in  Iowa.  Thus  to  hold  the 
law  to  be  is  not  laying  a  snare  for  the  physician,  since  his 
conscience  and  the  sages  of  that  useful  and  learned  profes- 
sion concur  in  condemning  the  practice.  By  none  has  the 
guilt  of  the  ofifense  been  more  earnestly  and  persuasively  por- 
trayed, and  its  too  great  prevalence  lamented,  than  by  emi- 
nent medical  writers  and  teachers. 

Under  the  foregoing  view,  the  willful  and  unnecessary  pro- 
curement of  an  abortion  resulting  in  the  unintended  death  of 
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the  woman  would  have  been  punishable  as  murder  in  the  sec- 
ond degree  prior  to  the  act  of  1858.  Of  the  correctness  of  thia 
•aew  I  entertain  no  doubt.  But  instead  of  resting  the  decision 
of  the  present  question  upon  this  ground,  or  upon  it  alone,  the 
court  think  all  possible  doubt  removed  bj  the  act  of  1858. 
The  act  of  1851,  being  unrepealed,  continued  to  speak  in  1858, 
and  still  continues  to  speak;  and  has  the  same  force  <and  effect 
as  if  it  had  been  passed  concurrently  with  or  subsequent  to 
the  act  of  1858.  So  that  if  it  were  true  that  malice  can  onlv 
be  implied  from  acts  legislatively  made  criminal,  we  have 
even  in  this  view  all  of  the  conditions  of  the  offense  of  murder. 

2.  The  charge  against  the  defendant  was  not  negligence 
and  unskillfulness  in  procuring  an  abortion  under  justifiable 
circumstances,  but  the  willful  procurement  of  an  abortion 
without  any  necessity  for  it,  whereby  death  was  occasioned. 

If  death  unexpectedly  results  from  such  an  act,  the  crime 
we  have  seen  was  at  common  law  murder,  and  under  our 
statute  is  murder  in  the  second  degree.  Under  the  charge^ 
and  under  the  evidence,  the  defendant  was  guilty  of  murder 
in  the  second  degree,  or  of  nothing,  and  hence  the  court  did 
not  err  in  refusing  to  say  to  the  jury  that  they  might  convict 
the  defendant  of  manslaughter. 

3.  The  defendant  introduced  several  witnesses  to  impeach 
certain  witnesses  sworn  for  the  state,  by  attacking  their  gen- 
eral character.  The  defendant  complains  that  in  rebuttal  the 
state  was  allowed  to  introduce  witnesses  to  attack  the  charac- 
ter of  the  impeaching  witnesses. 

As  we  read  the  record,  the  objection  that  this  kind  of  evi- 
dence was  incompetent,  if  made  at  all,  was  not  made  until 
after  the  evidence  complained  of  had  been  admitted.  In  a 
case  of  this  kind  the  party  cannot  sit  silent  and  wait  until  the 
evidence  is  in,  willing  to  take  the  benefit  of  it  if  it  shall  chance 
to  be  for  him,  and  insist  as  a  matter  of  right  to  exclude  it  if  it 
be  against  him.  But  as  it  is  not  clear  that  the  objection  was 
not  made  in  time,  we  hold,  also,  that  we  would  not,  because 
of  the  admission  of  such  evidence,  reverse  the  judgment. 

Aside  from  our  statute,  this  course,  subject  to  the  control  of 
the  court  to  prevent  abuse  of  the  right,  has  the  sanction  of 
high  authority:  Starks  v.  People^  5  Denio,  106;  but  the  record 
requires  the  court  to  lay  down  no  general  rule  on  the  subject. 

4.  The  charge  of  the  court  as  to  the  degree  and  quantity 
of  proof  was  quite  full  and  unexceptionable.  While  the  de- 
fendant's instruction  to  the  effect  that  if  the  theory  of  guilt 
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and  innocence  was  equally  satisfied  by  the  whole  evidence 
the  jury  should  acquit,  might  properly  have  been  given,  yet  it 
is  not,  in  reality,  as  favorable  for  the  defendant  as  the  instruc- 
tions actually  given,  and  hence  its  refusal  presents  no  error 
for  which  to  reverse  the  judgment. 

5.  The  defendant  complains  of  the  refusal  of  the  court  to 
instruct  that  an  accomplice  cannot  be  corroborated  by  his 
wife.  In  this  there  was  no  error.  To  have  given  it  would 
have  been,  in  substance,  saying  to  the  jury  to  disregard  the 
testimony  of  Mrs.  Bowman,  instead  of  leaving  them  to  judge 
of  its  credibility. 

The  doctrine  asked  to  be  given  to  the  jury  is  not  in  unison 
with  the  provisions  of  our  statute  relating  to  evidence,  nor 
the  decisions  of  this  court  thereunder:  Revision,  sees.  3978^ 
3979  et  seq.;  State  v.  Guyer,  6  Iowa,  263;  State  v.  Rankin,  & 
Id.  355;  State  v.  Collins,  20  Id.  85. 

It  is  further  to  be  observed  that  if  Mrs.  Bowman  be  re- 
garded as  the  wife  of  an  accomplice,  her  evidence  is  not  the 
only  corroborating  evidence  in  the  case.  Indeed,  the  case  of 
the  state  did  not  essentially  depend  upon  the  testimony  of 
Bowman. 

The  question  as  to  the  liability  of  the  county  to  compensate 
the  defendant's  witnesses  is  not  properly  before  us  on  this 
appeal;  and  has,  moreover,  been  previously  decided  by  this 
court. 

Affirmed. 


HoMicmB  Causkd  bt  Death  of  Mothxb  Bjbultino  krox  Third  Pkr- 
son's  Attempt  to  Produce  Asortion.  — In  the  note  toAbrama  ▼.  Fosltee^ 
66  Am.  Dec.  82-91,  the  crime  of  procuring  an  abortion  is  cUscuased  at  length. 
The  present  discussion  will  be  confined  to  cases  in  which  the  death  of  the 
mother  results  from  the  attempt  to  procure  an  abortion  upon  her. 

At  Common  Law,  to  Cause  Death  or  Mother  in  procuring  or  attempt* 
ing  to  procure  an  abortion  upon  her  was  held  to  be  murder:  1  Hale  P.  C. 
429;  Tinkler*8  Case,  1  East  P.  C.  264;  4  Bla.  Com.  201;  2  Bishop  on  Criminal 
Law,  sec.  691;  Wharton  on  Homicide,  sec.  41;  Monigcmery  v.  State^  80  Ind. 
338,  342,  citing  the  principal  case;  CommontoeaUh  v.  Parker,  9  Met.  263; 
S.  C,  43  Am.  Dec.  396;  People  v.  Sessions,  58  Mich.  594,  596,  citing  the 
principal  case;  State  v.  Dickiiuon,  41  Wis.  299.  Lord  Hale  says:  "If  a 
woman  be  with  child,  and  any  gives  her  a  potion  to  destroy  the  child 
within  her,  and  she  takes  it,  and  it  works  so  strongly  that  it  kills  her,  this 
is  murder;  for  it  was  not  to  cure  her  of  a  disease,  but  unlawfuUy  to 
destroy  the  child  within  her;  and  therefore,  he  that  gives  a  potion  to  *^W 
end  must  take  the  hazard,  and  if  it  kill  the  mother,  it  is  murder  ":  1  Hale 
P.  0.  429.  And  Bishop  says  on  this  subject:  **  If  one  administer  a  drug  to  a 
pregnant  woman,  or  does  to  her  any  criminal  act,  the  object  of  which  it 
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loierely  to  produce  an  abortion,  yet»  if  in  conaeqnenoe  of  thia  aoty  daagerona 
in  its  tendency,  the  mother  dies, ....  he  is  gaflty  of  murder":  2  Biehop** 
"Crim.  Law,  see.  G91.  Shaw,  0.  J.,  who  delivered  the  qpinion  of  the  court 
in  Cammomoealih  ▼.  Pcarber,  9  Met  263,  8.  C,  43  Am.  Dee.  396^  said:  "So 
"where,  npon  a  similar  attempt  by  dmgs  or  instniments,  the  death  of  the 
mother  ensues,  the  party  making  such  an  attempt,  with  or  without  the  ooo- 
«ent  of  the  woman,  is  guilty  of  the  murder  of  the  mother,  on  the  groiiDd 
that  it  is  an  act  done  without  lawful  purpose,  dangerous  to  life,  and  that  tha 
■consent  of  the  woman  cannot  take  away  the  imputation  of  malice  any  oKxre 
than  in  the  case  of  a  duel,  where  in  like  manner  there  is  the  consent  of  Uie 
I>arties."  By  the  Illinois  statute,  to  cause  death  by  producing  abortion  is 
murder:  BeaaUy  v.  People,  89  IlL  571.  In  Pennsylvania,  formerly  the  pro- 
•curing  of  an  abortion  was  murder  in  the  first  degree,  if  the  intent  was  to 
take  the  life  of  the  mother  as  well  as  that  of  the  child;  but  murder  of  the 
second  degree,  if  only  the  life  of  the  child  was  intended  to  be  taken:  Com,' 
monwealth  v.  Keeper  qftiie  Priaon,  2  Ashm.  227. 

But  section  87  of  the  crimiiud  code  of  that  state,  enacted  Maich  31,  I860, 
took  this  crime  out  of  the  class  designated  as  murder,  and  made  it  a  felonj 
of  lesser  grade,  and  prescribed  a  punishment  therefor  of  not  exceeding  five 
hundred  dollars,  and  imprisonment  for  not  exceeding  seven  years.  Since  the 
•enactment  of  that  section,  a  person  charged  with  that  offense  must  be  in- 
dicted under  it,  and  an  indictment  for  murder  charging  that  offense  is  not 
good,  and  will  be  quashed:  CommonweaUh  v.  RaiUng,  34  Pittsb.  L.  J.  65.  In 
nearly  all  the  states  of  the  Union,  the  offense  of  producing  an  abortion  upon 
a  pregnant  woman,  where  the  death  of  the  victim  results,  has  been  by  stat- 
ute reduced  to  murder  of  the  second  decree,  or  to  manslaughter.  In  Maine, 
the  employment  of  any  instrument,  with  intent  to  destroy  the  child  of  which 
«  woman  is  pregnant,  and  the  destruction  of  such  child,  constitutes  a  felony; 
■and  if  the  death  of  the  mother  be  occasioned  by  the  use  of  such  instnunent 
with  such  intent,  the  offense  is  murder.  But  the  using  of  meaoa  with  intent 
to  procure  the  miscarriage  of  a  pregnant  woman,  and  the  procuring  of  the 
miscarriage  thereby,  unless  done  to  preserve  the  life  of  the  mother,  is  only  s 
misdemeanor;  and  if  by  the  use  of  such  means,  with  such  intent,  the  desth 
of  the  mother  be  occasioned,  it  is  manslaughter  only.  And  if  on  such  s 
-charge  in  the  indictment  a  verdict  of  murder  be  rendered,  it  will  be  reversed 
for  error:  SmiOi  v.  State,  33  Me.  48;  S.  O.,  54  Aul  Dec  607.  When  dm^ 
have  been  administered,  and  instruments  have  been  thrust  into  the  body  of 
the  deceased,  with  the  specific  intent  to  produce  abortion,  these  acts  imply 
malice  sufficient  to  sustain  a  prosecution  for  murder  in  the  second  degree: 
Staie  V.  Thurman,  66  Iowa,  693.  In  CommonwwlA  v.  Tagkr,  132  Mass.  261, 
it  was  held  that  the  crime  of  producing  an  abortion,  resulting  in  the 
of  the  victim,  may  be  committed,  although  it  turns  out  that  the  woma 
not  pregnant  at  the  time.  Where  the  crime  charged  is  majislaughter,  com- 
mitted by  attempting  to  procure  an  abortion,  it  is  immaterial  whether  or  not 
the  deceased,  prior  to  the  commission  of  the  crime,  made  an  attempt  upon 
herself  or  not,  unless  such  attempt  contributed  to  her  death:  8iaU  v.  QkuM^ 
5  Or.  73. 

Malicb  Avorethouoht,   DBmnnoN,   sia:   Maker  v.   People,  81  Am. 
Dec.  781,  and  note  891;  Keenan  v.  CimumonweaUh,  84  Id.  414;  expreai 
defined:  McCoy  v.  StaU,  78  Id.  520. 

Abortion,  Offensb  of,  Ikdioticbnt  iob,  kto.:  AhramM  t.  FoAb^ 
Am.  Dec  77,  and  extended  note  82. 
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AoooMFUOB,  Oqhpbtbtot  Of  A8  Wmriss:  CfomnumwecM  ▼.  Price,  71 
Am.  Deo.  668,  and  note  671;  teatunony  of,  is  suBpicioiu  in  character:  /State 
^.  StMina,  79  Id.  223.  • 

AoooicpLios  IN  Ca8b  ov  Abobtion  n  CoMFKiKNT  AB  W1TNB88:  Dunn  ▼. 
People,  86  Am.  Dec  319. 

Corpus  DxLicn.  —  In  a  proeecntion  for  procuring  an  abortion  reenlting 
ia  the  death  of  a  pregnant  woman,  it  ia  the  procnrement  of  the  miscarriage 
that  coiiBtitates  the  corpus  deUdL  And  to  snatain  a  conviction,  this  ought  to 
4>e  proved  beyond  a  reasonable  doubt:  Traylor  v.  State,  101  Ind.  65. 

SuTTiciENCT  OF  Ikdictmsnt.  —  An  indictment  which  charges  the  defend- 
ant with  forcing  and  thrusting  a  certain  instrument,  the  name  of  which  ia 
'unknown  to  the  jury,  up  into  the  womb  and  body  of  a  pregnant  woman  with 
intent  to  cause  a  miscarriage,  and  that  by  means  of  the  forcing  and  thrust- 
ing said  instrument  into  the  body  and  womb  of  the  woman,  she  died,  suffi- 
ciently describes  the  instrument,  and  the  cause  and  manner  of  the  death, 
•and  is  good:  Commonwealth  v.  Jaekaon,  15  Gray,  187.  But  an  information 
against  a  defendant  for  manslaughter  in  killing  the  deceased,  whom  it  ia 
-averred  that  he  feloniously,  willfully,  and  wickedly  did  kill  and  slay,  con- 
trary to  the  statute,  etc.,  without  in  any  way  setting  out  the  means  or  man- 
tier  of  causing  the  death,  or  referring  specifically  to  the  statute,  is  insufficient, 
where  the  information  is  filed  under  a  statute  making  it  manslaughter  for 
any  person  to  administer  to  a  woman  pregnant  with  quick  child  any  medi- 
•<;ine,  drug,  or  substance  whatever,  or  use  or  employ  any  instrument  or  other 
means  with  intent  to  destroy  such  child,  in  case  the  death  of  the  mother  be 
^produced  thereby:  People  v.  Olmstead,  30  Mich.  431.  An  indictment  for  in- 
voluntary manslaughter  must  show  that  the  defendant  waa  in  the  commission 
^f  some  unlawful  act,  and  that  the  death  resulted  from  such  act.  An  allega- 
tion that  the  death  resulted  from  using  unlawfully,  willfidly,  and  feloniously 
^n  instrument  upon  a  pregnant  female,  for  the  purpose  of  procuring  a  mis- 
<»rriage,  the  use  of  the  instrument  not  being  necessary  to  preserve  the  life 
of  the  woman,  ia  insufficient:  WUky  v.  State,  46  Ind.  363. 

An  indictment  which  charges  one  defendant  with  using  inatmmenta,  and 
the  same  defendant,  with  other  defendants,  with  adminiatering  dmgs^  to  pro- 
oure  a  miscarriage,  and  that  by  both  of  said  means  the  woman  died,  ia  not 
bad  for  duplicity;  and  proof  of  the  use  of  either  one  of  the  means  alleged  ia 
urafficient  to  warrant  a  conviction:  Commonwealtli  v.  Brown,  14  Gray,  419. 
The  indictment  need  not  name  the  particular  poison  administered  by  the  ao- 
cnaed:  Carter  v.  State,  2  Ind.  617.  Since  the  enactment  of  the  Massachusetts 
atatnta  of  1853,  chapter  37,  an  indictment  in  that  state  for  procuring  a  mia- 
•carriage,  and  thereby  *^*"^^T!g  the  death  of  the  woman,  need  not  charge  the 
offense  to  have  been  committed  feloniously.  Nor  need  it  set  forth  the  offense 
•tm  murder  in  t>effhnica1  form:  Commonwealth  v.  Jaekeon,  15  Gray,  187.  Where 
the  statute  under  which  the  indictment  ia  found  contains  an  exception,  it  ia 
necessary  to  negative  the  exception  in  the  indictment:  State  v.  Mclntyre,  19 
Minn.  93.  But  where  the  act  makes  it  a  criminal  offenae  to  cauae  an  abor- 
tion unless  it  is  caused  by  a  regular  practitioner  of  medicine,  an  averment  in 
the  indictment  that  the  persona  charged  with  the  offense  were  not  regular 
.practitioners  of  medicine  sufficiently  negatives  the  exception  in  the  statute: 
Jlai/s  V.  State,  40  Md.  633.  An  indictment  for  murder,  charging  in  one  count 
that  the  defendant,  by  means  of  a  certain  instrument,  produced  an  abortion 
•on  the  deceased,  it  not  being  then  and  there  necessary  to  cause  such  miscar- 
riage for  the  preservation  of  her  life,  and  in  another  count  that  tht  defends 
Am.  Dec  Vol.  XCV-60 
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mat  administered  to  the  deceased  a  norioos  and  abortifaoieat  drug,  it  not 
being  then  and  there  necessary  to  administer  such  noxinns  and  aborti£aeieat 
dmg  to  preserve  U^r  life,  snfficiently  negatives  the  cxccpuun  in  the  statate^ 
in  the  words,  "  unless  the  same  were  done  as  necessary  for  the  preeervatioa 
of  the  mother  ":  Beaaley  v.  People,  89  111.  571.  Where  a  defendant  is  charged 
with  causing  the  death  of  a  woman  by  producing  an  abortion  upon  her,  in  sa 
indictment  charging  him  in  three  counts,  the  first  for  murder,  and  the  second 
and  third  for  manslaughter,  the  distinct  offense  charged  in  such  counts  having^ 
been  committed  by  the  same  acts,  at  the  same  time,  and  the  same  testimony 
being  necessarily  relied  upon  for  conviction,  the  state  will  not  be  compelled 
to  elect  upon  which  count  it  will  proceed:  People  v.  McDowell,  9  Crim.  Law 
Mag.  72;  S.  C,  90  N.  W.  Rep.  68  (Sup.  Ct.  Mich.,  Oct.  1886). 

EviDBNCE.  —  Upon  the  trial  of  one  indicted  under  the  New  York  act  of  1872; 
chapter  18,  for  causing  the  death  of  a  woman  by  using  an  instrument  upon 
her,  with  intent  to  produce  a  miscarriage,  it  was  hchl  not  necessary  for  the- 
prosecution  to  show  that  the  use  of  the  instrument  was  not  necessary  to  preaerv*- 
the  life  of  the  woman,  or  of  the  child,  but  that  the  burden  of  proving  such 
necessity  for  its  use  rested  upon  the  accused:  Bradford  v.  People,  20  Hun,  909. 
But  in  Moody  v.  StcUe,  17  Ohio  St.  1 1 0,  it  was  held  that  under  the  Ohio  statate, 
in  order  to  convict  the  defendant  it  is  incumbent  upon  the  state  to  i>ro\'e- 
that  it  was  not  necessary  to  perform  the  act  charged  in  order  to  preserve  th& 
life  of  the  woman.     And  in  State  v.  Clementa,  14  Pac  Rep.  410,  it  was  held 
that  under  an  indictment  for  manslaughter  by  producing  an  abortion  not 
necessary  to  preserve  the  life  of  the  mother,  the  burden  of  proof  rests  upon, 
the  state  to  show  that  the  abortion  was  not  necessary  to  preserve  her  life. 
On  the  trial  of  an  indictment  for  procuring  an  abortion,  it  is  competent  for 
the  prosecution  to  prove  that  the  mother-in-law  of  the  deceased  told  the  de^ 
fendant  that  her  daughter-in-law  was  going  away  to  get  rid  of  her  child,  and 
that  the  defendant  said,  "Send  her  to  me,"  adding  that  she  had  operated 
successfully  five  times  upon  one  person:  CorrnnonweaUh  v.  Jlolmex,  103  Mass. 
440.     Upon  the  trial  of  an  indictment  for  procuring  an  abortion  causing 
death,  after  proving  interviews  between  the  defendant  and  the  deceased,  ancfr 
that  he  gave  her  drugs,  the  prosecution  may  give  in  evidence  a  circular  issued, 
and  circulated  by  the  defendant  about  two  years  before,  advertising  that  he- 
could  be  consulted  in  relation  to  the  procuring  of  miscarriage,  and  advising: 
females  who  should  consult  him  how  the  same  could  be  kept  secret,  and  they 
bo  protected  from  criminal  punishment:  Weed  v.  People,  50  K.  Y.  628.   A  spec- 
ulum chair  and  other  instruments  adapted  to  use  in  producing  abortions  foond 
in  the  possession  of  the  accused  are  admissible  in  evidence:  ComnumwealUh  v. 
Broum,  121  Mass.  69;  CommonweaUh  v.  Bhir,  126  Id.  40.    If  a  party  takes 
a  girl  to  a  house  of  ill-fame,  and  their  causes  an  abortion  to  be  produced  upon 
her,  the  character  of  the  house  may  be  given  in  evidence  on  his  trisl  for  the- 
offense,  in  order  that  the  jury  may  determine  whether  the  place  is  one- 
where  such  a  crime  would  be  consummated  without  much  danger  of  detection 
and  punishment:  Hays  v.  State,  40  Md  660.     On  a  trial  for  committing  an. 
abortion  causing  death,  evidence  extending  over  a  period  of  four  years,  to  thor 
effect  that  the  accused  had  stated  that  she  had  committed  abortions,  and  could 
do  it  again,  and  that  she  had  the  instruments,  is  admissible  on  the  question  of 
knowledge  and  intent:  People  v.  Sesfions,  58  Mich.  594. 

Where,  after  the  death  of  the  victim  of  an  abortionist,  cuts,  wounds,  and 
bruises  are  found  in  her  womb,  caused  by  some  instrument  used  therein, 
with  violence,  evidence  that  five  months  before  the  time  of  the  alleged  offenB» 
the  defendant  had  in  his  possession  an  instrument  which  he  described  as 
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iDg  well  fitted  to  prodaoe  abortion  is  admissible,  it  being  shown  that  he  had 
had  opportunity  to  commit  the  crime:  CommonweaUIi  v.  Blair,  126  Mass.  40. 
On  the  trial  of  an  indictment  for  using  instruments  to  procure  a  miscarriage, 
the  injured  parts  of  the  body  of  the  deceased  preserved  in  spirits  may  be 
exhibited  to  the  jury,  in  connection  with  the  testimony  of  the  physician  who 
made  the  poti-mortem  examination:  Commonwealth  v.  Brown,  14  Gray,  419. 
Where  the  evidence  showed  that  ergot  had  been  administered  to  the  de- 
ceased, the  state  may  be  permitted  to  show  that  it  was  the  popular  opinion 
that  ergot  would  produce  abortion:  Carter  v.  State,  2  Ind.  617.  Evidence 
is  admissible  to  show  that  the  accused  was  in  the  habit  of  visiting  the  de- 
ceased, and  that  he  had  telegraphed  to  her  father  that  she  was  very  ill  and 
wanted  her  mother  to  come  to  her:  PeopU  v.  McDowell,  9  Crim.  L.  Mag.  72; 
S.  C,  30  N.  W.  Rep.  68  (Sup.  Ct.  Mich.,  Oct.  1886).  A  woman  may  conspire 
with  others  to  procure  a  miscarriage  of  her  own  person,  and  the  conspiracy 
being  shown,  her  acts  and  declarations  in  furtherance  of  the  common  de- 
sign are  evidence  against  others  engaged  with  her  in  the  criminsl  act: 
Solander  v.  People,  2  Col.  48.  In  a  prosecution  for  causing  the  death  of  a 
pregnant  woman  by  administering  drugs  or  using  an  instrument  upon  her 
for  the  purpose  of  destroying  the  child,  evidence  of  statements  made  by  her 
before  going  to  the  house  of  the  deceased,  or  immediately  upon  her  return, 
as  to  her  purpose  and  object  in  going  there,  is  admissible  as  parts  of  the  I'es 
gestcB,  to  show  the  intent  with  which  the  visit  was  made:  State  v.  Diddnmm, 
41  Wis.  299;  State  v.  Howard,  32  Vt.  380;  Solander  v.  People,  supra. 

Dyisq  Dkclarations,  ADMiflSiBiLiTY  ov.  —  As  a  general  rule,  dying 
declarations  are  only  admissible  when  the  death  of  the  person  who  made 
them  is  the  subject  of  the  charge,  and  the  circumstances  of  the  death  are 
the  subject  of  the  dying  declarations.  The  following  cases  decide  that  this 
rule  renders  inadmissible  the  dying  declarations  of  a  woman  upon  whom  an 
abortion  causing  death  has  been  committed,  holding  that,  in  a  prosecution 
for  the  perpetration  of  the  crime,  the  death  of  the  deceased  is  not  the  sub- 
ject of  the  charge:  Beffina  v.  Hind,  8  Cox  G.  C.  300;  Bex  v.  IlutcJunnon,  2 
Bam.  &  G.  608,  note;  People  v.  Daxia,  66  N.  Y.  95;  State  v.  Harper,  35 
Ohio  St.  78;  Bailing  v.  Commonwealth,  7  Grim.  L.  Mag.  105  (Sup.  Ct.  Pa., 
Oct.  1885).  In  the  case  last  cited.  Green,  J.,  delivering  the  opinion  of 
the  court,  after  reviewing  the  cases  on  both  sides  of  the  question,  said: 
"We  feel  constrained  to  say  that  we  think  the  better  and  safer  rule 
is  to  limit  the  admissibility  of  dying  declarations  to  cases  of  homicide  only.  ** 
The  case  of  People  v.  Davis,  supra,  was  decided  in  1874,  and  in  1875  the 
legisutnre  of  Kew  York  amended  the  statute  of  that  state  by  adding  the 
following  provision:  "In  all  prosecutions  under  and  in  pursuance  of  this 
act,  the  dying  declarations  of  the  woman  whose  death  is  produced  by  any 
of  the  means  hereinbefore  set  forth  shall  be  admitted  in  evidence,  subject  to 
the  ^me  restrictions  as  in  cases  of  homicide  ":  Laws  of  N.  Y.  1875,  c.  352. 
But  it  is  held  in  the  following  cases  that  the  dying  declarations  of  the  de- 
ceased are  admissible,  because  the  death  gives  to  the  offense  the  character  of 
a  felonious  homicide:  Montgomery  v.  State,  80  Ind.  338;  Commonwealth  v. 
Bruce,  5  Grim.  L.  Mag.  680  (Phila.  Quart.  Sess.  1884),  subsequently  over- 
ruled by  BaiUng  v.  Commonwealth,  7  Grim.  L.  Mag.  105  (Sup.  Ct  Pa., 
Oct.  1885);  StaU  v.  Dickinson,  41  Wis.  299.  And  see  Maine  v.  People,  9 
Hun,  113,  decided  under  the  amendment  to  the  New  York  act  quottd  above. 
The  declarations,  however,  must  be  of  facts  only,  and  not  of  mere  matters 
of  opinion,  and  must  be  such  as  would  have  been  competent  evidence,  if  the 
dying  person  had  been  sworn  as  a  witness.    The  statement  that  '*  the  opera- 
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fcion  was  performed  for  the  purpose  of  producing  an  abortion,"  is  an  in- 
ference, and  not  admissible  as  a  dying  declaration:  Montgomery  v.  SUxiey  80 
Ind.  338.  And  what  the  deceased  said  after  she  left  the  private  room  in  which 
she  was  operated  upon,  and  when  she  was  not  in  apprehension  of  death,  is 
not  admissible  in  evidence.  It  is  not  a  part  of  the  re$  gesttE,  bnt  merely  a 
part  of  a  past  transaotion:  ffay§  v.  Siaiet  40  Md.  660;  Daeu  v.  People,  2 
Thomp.  &  C.  212;  Maim  t.  People,  9  Him,  113;  Staie  v.  OemmU,  14  Fml 
Rep.  4ia 
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125  low  A,  aOLl 

PLAXNTiFr  IN  Action  or  Right  must  Rxoovbb  upon  Stbxnoth  of  ms  Own 
Title,  and  not  upon  the  weakness  of  his  adversary's.  He  mnst  show 
the  legal  title  to  be  in  himself. 

Ai>jnDiCATioN  that  Convstance  of  Real  Estate  is  Fraudulent,  as 
against  certain  creditors  of  the  grantor,  affects  the  title  of  the  grantee 
only  so  far  as  such  creditors  are  concerned  who  were  parties  to  the  pro- 
ceeding in  which  the  adjudication  was  had.  Other  creditors,  not  par- 
ties, cannot  avail  themselves  of  the  adjudication. 

Ejectment.    The  opinion  states  the  case. 

Charles  M,  Dunbar  and  B.  W.  Poor,  for  the  appellants. 

WiUiam  Oraham,  for  the  appellees. 

By  Court,  Dillon,  C.  J.  By  the  pleadings  each  party  claims 
the  legal  title.  No  equitable  issues  are  made.  Both  parties 
claim  under  one  Joseph  McCloy,  by  virtue  of  different  execu- 
tion sales  and  sheriff's  deeds.  The  judgment  under  which  the 
plaintiffs  claim  title,  and  one  of  the  judgments  under  which 
the  defendants  claim  title,  were  rendered  on  the  same  day. 
But  plaintiffs'  sale  was  the  elder  one,  and  this  sale,  assuming 
its  regularity,  and  had  Joseph  McCloy  been  possessed  of  the 
legal  title,  would,  under  the  doctrine  recognized  in  Cook  v. 
Dillon,  9  Iowa,  407  [74  Am.  Dec.  354],  give  to  the  plaintiffs 
the  title  as  against  a  subsequent  sale  under  a  judgment  of 
equal  date.  The  other  judgment  under  which  the  defendants 
claim  is  junior  to  the  plaintiffs'.  But  anterior  to  the  rendition 
of  any  of  these  judgments  against  Joseph  McCloy,  he  had  con- 
veyed the  property  in  question  to  Samuel  McCloy,  and  this 
conveyance  was  duly  recorded.  The  legal  title  was  in  Samuel 
at  the  time  the  sheriff's  sale  was  made  to  the  plaintiffs. 

Before  the  defendants'  sales  were  made,  decrees  had  been 
obtained  declaring  the  deed  from  Joseph  to  Samuel  McCloy 
fraudulent  and  void  as  to  the  judgments  under  which  defend* 
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ants  claim  title,  and  afterward  sales  under  their  judgments 
were  made,  and  in  due  time  defendants  procured  deeds  from 
the  sheriff.  On  the  trial  the  plaintiffs  offered  in  evidence  their 
deed  from  the  sheriff,  and  also  the  record  of  other  deeds  and 
the  book  of  original  entries,  showing  title  in  the  judgment 
defendant,  Joseph  McCloy.  This  made  a  prima  facie  case  for 
the  plaintiffs. 

Defendants  introduced  in  evidence  the  record  of  the  deed 
from  Joseph  McCloy  to  Samuel  McCloy,  made  and  recorded 
prior  to  rendition  of  the  judgment,  which  was  the  basis  of  the 
plaintiff's  sale;  also  the  judgments,  decrees,  sheriffs'  deeds, 
etc.,  under  which  they  claim  title. 

It  is  not  necessary  to  determine  whether  the  plaintiffs'  objec- 
tions to  the  validity  of  the  sheriff's  sales,  under  which  defend- 
ants claim,  are  well  grounded  or  not. 

The  plaintiffs  must  recover  on  the  strength  of  their  oWn 
title.  Under  the  pleadings  they  must  show  the  legal  title  to 
be  in  themselves. 

This  they  apparently  did.  But  when  the  defendants  intro- 
duced the  deed  from  Joseph  McCloy  to  Samuel,  antedating  the 
rendition  of  the  plaintiffs'  judgment,  this  showed  the  legal 
title  to  be  as  against  the  plaintiffs  in  the  said  Samuel. 

The  plaintiffs  did  not  show  that  they  had  taken  any  steps 
to  have  this  deed  declared  fraudulent. 

They  did  not  offer  to  show  (even  were  this  conceded  to  be 
competent  in  this  form  of  action)  that  the  deed  to  Samuel  was 
fraudulent,  in  fact,  as  to  them. 

The  argument  made  by  the  plaintiffs'  counsel  in  reply  to 
this  objection  to  their  recovery  is,  ^Hhat  it  was  not  necessary, 
for  the  reason  that  the  defendants  themselves  produced  two 
solemn  adjudications  of  the  court  declaring  it  to  be  void."  This 
argument  has  no  force.  The  plaintiffs  were  not  parties  to  the 
suit  in  which  the  decrees  were  rendered.  Those  decrees  only 
decided  the  deed  to  be  fraudulent  as  to  the  two  creditors  of 
Joseph  McCloy,  who  filed  bills  for  that  purpose,  and  under 
whose  judgments  defendants  derive  title.  It  may  have  been 
fraudulent  as  to  those  two  creditors,  and  not  as  to  the  plaintiffs, 
who,  for  aught  that  appears  in  the  present  case,  may  have 
been  subsequent  creditors,  without  any  right  to  complain  of 
the  deed  from  Joseph  to  Samuel  McCloy:  Hook  v.  Movore^  17 
Iowa,  195,  202. 

Certain  it  is,  that,  as  between  plaintiffs  and  Samuel  McCloy» 
the  legal  title  is  in  the  latter.    That  such  title  is  fraudulent  at 
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to  the  plaintiffs  has  never  been  established,  and  this  shoold 
properly  be  established  in  a  suit  to  which  the  said  Samuel  and 
the  plaintiffs  are  parties. 
Affirmed. 

Plantiip  nr  Ejbcthxnt  must  Rxootxb  on  Sebxnoth  of  ms  Own  Tttlm, 
either  as  being  good  against  all  the  wog^ld,  or  good  against  the  defendant  bj 
estoppel:  Clarke  v.  Diggs,  44  Am.  Dec  33;  Wo(fe  ▼.  Dowell,  51  Id.  147;  he  is 
entitled  to  reoover  if  he  shows  a  paramount  title  to  any  part  of  the  premiaes 
described  in  his  oomphunt:  Bam  ▼.  HmtB^  89  Id.  594. 

GoNYSTAUCs  fOB  PuBPOBB  OT  Defraubdvo  Gbasto&'s  Cbxditobs  h 
Valid  between  the  parties,  and  as  to  all  the  world,  except  the  creditors  of 
the  grantor:  Lawion  v.  Chrdon^  91  Am.  Dec  670,  and  cases  collected  in  note 
672. 

Fbaudulbnt  Convxtanos,  What  Gbeditobs  mat  Attaok:  Cook  ▼.  JoJbs- 
«>»,  72  Am.  Dec  381,  and  note  384;   Vaaaer  v.  Hendenon,  90  Id.  351. 

The  pbinoipal  cask  is  gitkd  in  support  of  the  rule  that  a  jndgment  is 
conclusive  as  an  estoppel  only  upon  the  parties  or  their  privies^  and  tfaa 
record  of  a  former  adjudication  cannot  be  introduced  to  affsct  the  ris^ts  of  a 
stranger  to  the  proceedings,  ULSioddard  ▼.  BurtoHf  41  Iowa,  68S. 
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r26  Iowa,  886.] 

Ko  Pabtioulab  FbBM  is  Nbcbssabt  to  GoNSTiruTB  AssiOKMBiiT  OT  Dbbt. 
It  may  be  verbal  or  in  writing;  and  if  in  writing,  and  the  intent  and 
ccmtract  of  the  parties  is  not  fully  expressed  therein,  it  may  be  shown  by 
evidence  aUunde. 

Absionmbnt  of  Debt  in  Fobm  or  Obdbb  to  Pat  It  to  Assiokeb  n  Oood^ 
and  is  not  defeated  by  the  fact  that  the  order  is  negotiable  in  form,  if  it 
was  given  in  good  faith,  and  the  assignment  was  in  fact  made 

AssiONMEMT  or  Claim  is  Good,  though  not  taken  by  the  assignee  in  pay- 
ment of,  but  only  as  collateral  security  for,  a  pre-existing  debt. 

Gabnibhkb  is  not  Chaboxablb  WITH  IirnBBST  UPON  Funds  in  bib  Handi 
unless  it  be  shown  that  he  used  the  money  for  which  he  is  liable.  And 
this  rule  is  not  changed  by  a  statutory  provision  that  the  garnishee  may 
exonerate  himself  from  liability  by  paying  the  money  into  the  hands  of 
the  sheriff. 

Separate  actions  in  attachment  were  brought  by  the  plain- 
tiffs against  Miles  and  Keeler,  and  Lowrey  was  served  with 
garnishee  process.  Judgment  was  had  against  Miles  and 
Keeler;  and  before  the  garnishee  answered,  Fowler  and  Mun« 
son  intervened,  claiming  an  assignment  to  them  from  Miles 
and  Keeler  before  the  service  of  the  garnishee  process  upon 
Lowrey,  whatever  debt  they  held  against  against  Lowrey. 
Judgment  was  rendered  in  favor  of  the  interveners  against  the 
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garnishee  for  the  amount  of  the  deht  admitted  in  his  answer, 
i¥ithout  interest.  The  plaintiffs  excepted  to  such  rendering  of 
judgment,  and  the  interveners  excepted  to  the  decision  of  the 
court  in  disallowing  interest.  All  these  parties  appealed. 
Other  facts  appear  in  the  opinion. 

Wilson  and  Doud,  for  the  plaintiffs  and  the  samishee. 
Griffith  and  Knight^  for  the  interveners. 

By  Court,  Beck,  J.  Miles  and  Keeler,  being  in  failing  cir- 
cumstances, were  indebted  to  the  interveners,  Fowler  and 
Munson.  In  settlement  of  this  claim  against  them,  they 
transferred  to  Fowler  and  Munson  the  claim  they  held  against 
Lowrey,  the  garnishee,  on  the  eighteenth  day  of  January,  1868, 
by  an  instrument  of  which  the  following  is  a  copy: — 

*'  H.  Lowrey,  Esq.,  Dubuque,  Iowa, 

To  Miles  and  Keeler,  Dr. 

''  1866,  Jan.  18.    To  balance  of  account  to  date $788  40 

''^H.  Lowrey,  Esq.:  — 

'*  Please  pay  the  above  balance  to  Messrs.  Fowler  and  Mun- 
son, or  order,  and  oblige.  Miles  and  Keeleb." 

To  this  instrument  was  affixed  a  two-cent  United  States  in- 
ternal revenue  stamp.  The  evidence  discloses  the  fact  that  it 
was  the  intention  of  Miles  and  Keeler  to  transfer  and  assign 
the  claim  they  held  upon  Lowrey  to  Fowler  and  Munson,  and 
the  instrument  above  set  out  was  by  the  parties  intended  to 
effect  that  purpose.  Lowrey  was,  within  a  day  or  two,  notified 
by  Miles  and  Keeler,  by  letter,  that  they  had  drawn  on  him 
in  favor  of  Fowler  and  Munson  for  the  balance  due  them,  but 
'  no  information  was  conveyed  in  the  letter  of  the  nature  of  the 
transaction  further  than  the  fact  that  they  had  drawn  an  ordi- 
nary draft  or  order.  The  garnishee  process  was  served  upon 
Lowrey  on  the  twentieth  day  of  January,  two  days  after  as- 
signment of  the  claim  to  the  interveners,  but  the  draft,  or 
^'  order,"  was  presented  prior  to  his  answer  to  the  process. 

The  plaintiffs  insist  that  the  transaction  between  Miles  and 
Keeler  and  Fowler  and  Munson  did  not  operate  to  assign  and 
transfer  the  debt  against  the  garnishee,  and  that  judgment 
should  therefore  have  been  rendered  against  him  in  their  favor. 

No  particular  form  is  necessary  to  constitute  an  assignment 
of  a  debt.  If  the  intent  of  the  parties  to  affect  an  assignment 
be  clearly  established,  that  is  sufficient.  Neither  is  it  neces- 
sary that  the  assignment  be  in  writing.    If  in  writing,  it  may 
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be  in  the  form  of  an  agreement,  an  order,  or  of  any  other  in- 
strument  which  the  parties  may  use  for  that  purpose.  Neither 
is  it  necessary  that  the  intent  and  the  contract  of  the  parties 
fully  appear  in  the  ?mting,  but  they  may  be  otherwise  shown. 
See  Conyngham  v.  Smithy  16  Iowa,  474;  Wiggins  v.  McDonald, 
18  Cal.  127;  Macomber  v.  Doan,  2  Allen,  542;  Edwards  v.  Daly^ 
14  La.  Ann.  384;  Newly  v.  HiU,  2  Met.  (Ky.)  531. 

The  district  court  was  clearly  justified  in  finding  from  the 
evidence  that  it  was  the  intention  of  Miles  and  Keeler  to  as- 
sign the  debt  held  by  them  against  the  garnishee,  and  that 
they  did,  in  fact,  assign  and  transfer  it  to  the  interveners. 

These  views  dispose  of  all  the  objections  raised  by  plaintiffs. 
One  or  two,  however,  may  properly  receive  special  notice.  It 
is  insisted  that  the  order,  if  intended  to  operate  as  an  assign- 
ment, is  void,  because  not  properly  stamped.  But  it  is  not 
claimed  that  the  order  is  itself  an  assignment,  or  without 
more,  is  evidence  of  an  assignment.  It  is,  therefore,  properly 
stamped. 

It  is  objected  that  the  order  is  negotiable,  and  was  not 
taken  by  the  intervenors  in  payment  pro  tanto  of  their  claims 
upon  Miles  and  Keeler.  These  facts  may  be  admitted,  yet  it 
does  not  follow  that  the  assignment  is  thereby  defeated.  If 
the  assignment  of  the  debt  was  made  in  good  faith,  and  the 
order  given  for  the  purpose  of  effectuating  its  collection,  the 
negotiability  of  the  order  certainly  could  not  defeat  the  assign- 
ment. 

Neither  is  it  sufficient  cause  to  defeat  the  assignment,  if  it 
be  true  that  Miles  and  Keeler  were  not  discharged  pro  tanto  of 
their  indebtedness  to  the  intervenors.  The  assignment  would 
have  been  good  if  the  debt  against  Lowrey  was  taken  only  as 
collateral  security  by  Fowler  and  Munson. 

Certain  exceptions  were  taken  to  portions  of  depositions 
taken  by  the  intervenors  on  the  grounds  of  incompetency  and 
irrelevancy  of  the  evidence  contained  therein.  The  objections 
were  overruled  by  the  court  below,  and  the  depositions  were 
read  in  evidence.  We  do  not  think  the  objections,  in  point  of 
fact,  were  well  taken,  and  were  therefore  correctly  overruled 
by  the  court. 

The  intervenors,  Fowler  and  Munson,  upon  their  appeal, 
insist  that  the  district  court  erred  in  refusing  to  render  judg- 
ment for  interest  upon  the  debt  from  the  date  of  the  order  to 
the  day  of  trial.  The  authorities  seem  to  agree  that  unless 
the  garnishee  used  the  money  for  which  he  is  liable,  he  is  not 
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chargeable  with  interest.  The  courts  presume,  unless  the  con- 
trary appear,  that  it  was  not  used  by  him,  but  kept  as  a  sepa- 
rate  fund  to  answer  the  judgment  of  the  court.  If  he  appears 
as  a  litigant  in  the  proceedings,  it  will  overcome  this  presump- 
tion. And  we  presume  it  would  be  proper,  upon  issue  joined,. 
to  show  that,  in  fact,  the  money  was  not  kept  as  a  separate 
fund,  but  actually  used  by  him,  and  thus  charge  him  with  in- 
terest upon  the  debt:  See  Drake  on  Attachment,  sec.  665,. 
and  authorities  cited. 

But  the  garnishee  in  this  case  did  not  deny  the  indebtedness^ 
and  in  no  way  appears  as  a  litigant.  Neither  is  the  presump- 
tion that  he  kept  the  money  as  a  separate  fund  attempted  to 
be  overcome. 

Section  3207  of  the  Revision,  which  provides  that  a  gar- 
nishee may,  in  order  to  exonerate  himself  from  liability,  pay 
the  money  to  the  sheriff,  is  cited  to  support  the  view  that  in- 
terest should  be  assessed  against  the  garnishee.  It  is  said 
that,  under  this  section,  he  is  not  compelled  to  keep  the  money,, 
and  therefore  ought  to  pay  interest  upon  it.  But  neither  is 
he  compelled  under  this  section  to  pay  it  over  to  the  officer  of 
the  court.  It  seems  to  be  left  to  his  option  whether  he  will 
retain  it  or  pay  it  into  court.  This  provision  cannot,  there- 
fore, change  the  rule  of  the  authorities  above  cited. 

It  will  be  observed  that  the  debt  of  the  garnishee  was  upon 
an  account,  and  not  upon  an  interest-bearing  contract. 

We  find  no  errors  in  the  record,  and  the  judgment  of  the 
district  court,  upon  the  appeal,  both  of  the  intervenors  and 
plaintiffs,  is  affirmed. 

Pi£OL  AssiONUSNT  OF  Choss  IN  AcnoK  IS  Vaud,  both  at  law  and  Ia 
•quity:  Hooker  ▼.  Eagle  Bank,  86  Am.  Deo.  351,  and  note  355. 

DiKEOTION    BT    CREDrrOR  FOR  ApFROPRIATION    OF   DbBT  AND  ASSSNT  OF 

DiBTOR  is  aU  that  ia  necessary  to  constitute  a  legal  transfer  of  the  debt: 
Martin  v.  Matter,  70  Am.  Dec.  223. 

Garnishkb  must  be  Charged  onlt  on  his  Co2Ttract,  and  cannot  b» 
oompeUed  to  pay  the  debt  twice,  or  be  exposed  to  expense:  Walters  v.  Intur- 
anot  Co.,  63  Am.  Dec.  451. 

The  frincifal  case  is  cttbd  to  the  first  and  second  points  stated  in  the 
eyllabut,  in  the  following  cases:  McWiUiama  v.  Webb,  32  Iowa,  580;  BarUtol 
y.  BlaJdn,  34  Id.  453;  Hotoe  v.  Jones,  57  Id.  141;  County  qf  Des  Moines  \y, 
ffinkley,  62  Id.  643,  645;  Foster  v.  Trenary,  65  Id.  623;  and  is  cited  to  the 
point  that  the  holder  of  a  negotiable  note  may  maintain  an  action  thereon, 
though  it  has  not  been  indorsed  to  him,  by  showing  that  he  was  the  owner 
under  an  assignment  made  otherwise  than  by  indorsement,  in  Wamoek  ▼• 
Riehardson,  50  Id.  451. 
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StEWABT   V.   BOOBBS 
[»  Iowa,  M&J 

Wkrhbb  Volumtabt  Oohtstakob  to  Child  will  ve  FRAODULmr  and 
Toid  as  to  orediton  of  the  &ther,  in  the  abience  of  actual  intent  to  d»- 
frand,  will  depend  npon  ita  reaapnableneaa,  and  the  oonditioa  of  the 
grantor  as  to  hJa  ability  to  pay  his  debta  oat  of  other  property  retained 
by  him. 

Statb  of  FAora  Hxu>  Suivigbnt  to  Rxndxb  Voluittabt  GoiryxrABCi 
TO  Chilo  Void  as  to  existing  creditors  of  the  father. 

Creditor's  bill,  seeking  to  set  aside  as  fraudulent  certain 
conveyances  of  lands  made  by  Rogers  to  liis  co-defendants, 
consisting  of  his  four  children  and  son-in-law.  In  April, 
1860,  he  conveyed  two  hundred  acres  of  land  to  each  of  his 
four  children,  the  conveyances  being  voluntary,  and  admit- 
tedly a  gift  to  them.  In  March,  1861,  he  conveyed  ninety 
acres  to  each  of  two  of  his  said  children,  and  two  sons-in- 
law,  the  defendants  claiming  that  the  lands  were  sold,  and 
not  given,  to  them.  At  the  time  of  the  first  conveyances, 
Rogers  was  indebted  as  follows:  To  Ewing  about  thirteen 
hundred  dollars;  to  James,  about  twelve  hundred  dollars;  to 
Allen,  about  five  thousand  five  hundred  dollars;  and  to  the 
plaintiff,  Stewart,  about  eleven  hundred  dollars.  Mortgages 
on  real  estate,  other  than  that  conveyed  to  the  children, 
secured  all  these  debts,  except  the  one  due  James,  which  was 
secured  by  chattel  mortgage;  and  the  debts  have  all  been 
paid,  except  the  plaintiff's,  and  a  balance  due  Ewing.  The 
debts  to  Ewing  and  the  plaintiff  thus  arose:  Prior  to  April, 
1860,  Rogers  was  indebted  to  one  West,  and  this  debt  sub- 
sisted in  January,  1860.  West  bought  goods  to  the  amount 
of  five  thousand  dollars  from  one  Vanter,  who  was  owing  con- 
fidential debts  to  Ewing  and  the  plaintiff.  In  order  to  secure 
the  debt  from  Rogers  to  West,  the  former,  at  the  latter's  re- 
quest, executed  in  January,  1860,  one  note  to  the  plaintiff  for 
about  one  thousand  dollars,  and  one  to  Ewing  for  about  twelve 
hundred  dollars,  and  to  secure  these  notes,  he  executed  at  the 
same  time  two  mortgages,  one  to  the  plaintiff,  and  the  other 
to  Ewing,  on  480  acres  owned  by  him,  and  other  than  that 
subsequently  conveyed  by  him  to  his  children.  On  the  2d  of 
April,  1861,  the  plaintiff  obtained  judgment  on  his  note,  and 
an  order  for  a  general  execution,  and  Ewing  obtained  a  like 
judgment  on  his  note  on  the  same  day;  and  neither  of  them 
sought  in  these  actions  to  foreclose  their  mortgages,  which 
stood  as  equal  security  for  their  respective  notes.    In  May, 


June,  1868. J  Stewakt  v.  Koqebs.  79A 

1S61,  the  plaintiff  issued  ezecation  on  his  judgment  against 
Kogers,  and  levied  upon  the  480  acres  of  land  embraced  in 
his  mortgage,  and  the  sheriff  returned  that  it  was  not  sold  for 
^vant  of  bidders.  In  October,  1861,  he  issued  another  execu* 
lion  on  his  judgment,  and  the  same  was  levied  upon  certain 
personal  property;  but  the  sheriff  returned  that,  finding  the 
title  doubtful,  and  indemnity  being  refused,  he  released  the 
property  from  levy,  and  could  find  no  other  property  on  which 
to  levy.  He  issued  another  execution  in  June,  1865,  on  which 
was  returned  "  no  property."  Ewing  issued  an  execution  on 
his  judgment,  levied  upon  the  480  acres  of  land  embraced  in 
his  mortgage  as  well  as  in  that  of  the  plaintiff,  bought  the 
€ame  in  for  $960,  and  finally  obtained  a  sheriff's  deed.  The 
bill  was  dismissed,  and  the  plaintiff  appealed. 

Leonard  and  Mottj  for  the  appellant. 
S.  G.  Ruby,  for  the  appellees. 

By  Court,  Dillon,  C.  J.  It  is  proposed  briefly  to  state  our 
views  of  the  case  without  entering  at  large  into  an  examination 
of  the  testimony.  The  case  naturally  divides  itself  into  two 
parts,  viz.,  the  conveyances  of  the  800  acres  of  land  in  April, 
1860,  and  the  conveyances  of  the  860  acres  in  March,  1861. 

The  conveyances  of  April,  1860,  of  the  eight  hundred  acreiB 
by  John  A.  Rogers  to  his  four  children,  were  confessedly  volun- 
tary. This  Mr.  Rogers  and  the  children  all  admit;  though 
it  is  in  testimony  that  these  conveyances  were  made  by  the 
father  (whose  daughters  were  married  and  his  sons  nearly  of 
age)  in  pursuance  of  a  previous  purpose  on  his  part  to  make 
6uch  a  division  of  his  estate  among  his  children. 

In  the  absence  of  an  existing  actual  intent  to  defraud, 
whether  a  voluntary  conveyance  to  a  child  will  be  void  as  to 
the  creditors  of  the  father  will  depend  upon  its  reasonableness, 
and  the  condition  of  the  grantor  as  respects  his  ability  to  pay 
his  debts  out  of  the  property  retained  by  him.  The  authorities 
arc  not  uniform,  but  such  has  been  the  view  of  this  subject 
heretofore  taken  in  this  court:  See  Carson  v.  Foley,  1  Iowa,  524; 
Lymanv.  Cesaford,  15  Id.  229;  Hook  v.  Mowre,  17  Id.  195;  Cuir 
berison  v.  Lucky,  13  Id.  12;  Sexton  v.  Wheaton,  1  Am.  Lead. 
Cas.  68,  72,  and  cases  cited. 

Recognizing  the  rule  above  stated,  as  it  is  illustrated  in  its 
application  in  the  authorities  cited  and  referred  to,  it  is  our 
opinion — in  view  of  the  large  amount  of  property  conveyed  to 
the  children,  the  large  indebtedness  of  the  donor  at  the  time. 
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the  cotnparatiyely  small  amoant  of  real  property  not  embraced 
in  this  disposition,  the  short  period  of  time  which  elapsed  after 
the  conveyance  in  question,  and  the  confessed  insolvency  of 
the  voluntary  grantor — that  the  conveyances  made  in  April, 
1860,  cannot  be  sustained  as  against  the  plaintiff. 

If  made  without  any  meditated  fraud,  and  in  pursuance 
of  a  previous  purpose  on  his  part  to  make  such  a  division  of 
his  estate  among  his  children,  still  these  conveyances  would 
operate,  if  sustained,  to  effect  a  fraud  upon  his  creditors  exist- 
ing at  the  time. 

Respecting  the  conveyances  of  the  360  acres  in  March,  1861, 
it  is  our  opinion  that  these  cannot  be  sustained  as  against  the 
plaintiff,  Stewart. 

At  this  time,  suits  were  pending,  or  about  to  be  brought, 
against  Rogers.  He  was  fearful  that  the  mortgaged  property 
might  possibly  not  pay  his  debts. 

He  does  not  claim  that  he  conveyed  this  last  360  acres  to 
his  children  to  make  a  provision  for  them,  for  he  had  done 
that  before;  but  he  claims  that  he  made  a  sale  of  this  land  to 
them,  and  that  they  paid  him  for  it.  We  have  examined  the 
whole  evidence  very  carefully,  and  are  satisfied  that  these 
were  not  bona  fide  sales  and  conveyances.  The  price  alleged 
to  have  been  paid  was  very  inadequate,  and  the  evidence  of 
payment  by  no  means  satisfactory. 

The  decree  dismissing  the  plaintiff's  petition  is  reversed  and 
the  cause  remanded,  with  directions  to  the  court  to  charge 
and  apportion  the  amount  due  Stewart  upon  the  lands  con- 
veyed by  Rogers  in  April,  1860,  and  on  the  4th  of  March, 
1861;  and  if  not  paid  by  such  time  as  the  court  shall  fix,  to 
order  them  to  be  subjected  to  ihe  plaintiff's  judgment.  The 
district  court  will  except  from  the  lands  so  to  be  charged  any 
which  were  bona  fide  conveyed  by  any  of  the  defendants  prior 
to  the  institution  of  this  suit. 

Reversed. 

CONYXTAIVCB   TO    HIS    COTLDSBS    BT  OnB  WhO    IS   IVIMEBSBD    Bf  LaXOS 

Amount  in  proportion  to  tho  yalne  of  his  estate  is  oooBtmotiTely  fraudulent 
•a  well  to  sabeeqnent  as  to  pre-exiating  creditors:  Xowyy  ▼.  fMer^  92  Am. 
Dec.  475. 

VOLITNTABT  CoNVXTAKCB,  VX  VlSW  OF  GbANTOB's  FUTITBX  iNOBBTEUraaa, 

and  with  an  intent  to  place  his  property  beyond  the  reach  of  his  oreditoni  is 
frandnlent  as  against  the  creditors,  and  will  be  set  aside:  Cramer  y.  B^ord, 
90  Am.  Dec.  694,  and  see  cases  collected  in  note  601. 

CoNVETANOB  BT  Fathxb  Laboelt  INDEBTED  TO  SoN,  on  ooosideratioQ  of 
his  paying  part  of  debtB»  is  void:  Jeaaup  ▼.  JokMUm^  67  Am.  Dec.  243. 
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Daxiels  v.  Bowb. 

[25  Iowa,  408.] 

FiXTDBn — l^«Af!w  OF  BoxD  TO  RsTTTRN.  — The  fixtoree  in  a  mQl  ereotad 
upon  Uod  on  which  were  two  mortgages  were  sold  under  execution  by 
the  junior  mortgagee,  and  by  him  purchased  and  removed  from  the  milL 
He  then  rented  the  fixtures  to  a  third  party,  who,  with  his  consent, 
placed  them  back  in  the  mill  for  use,  giving  his  bond  for  their  return. 
Beldf  that  they  thereby  became  subject  to  the  senior  mortgage,  and  by 
a  foreclosure  thereof  and  a  sale  thereunder  of  the  real  estate,  the  fix- 
tures passed  to  the  purchaser,  and  the  right  of  the  purchaser  under  the 
junior  mortgage  thereby  becoming  extinct,  the  party  hiring  the  fixtures 
from  him  is  excused  from  returning  them,  and  cannot  be  held  liable  in 
an  action  on  his  bond  therefor.    Beck,  J.,  dissenting. 

Action  on  a  bond  given  for  the  return  of  certain  fixtures 
hired  of  the  plaintiffs.  The  cause  was  tried  before  a  referee, 
who  found  that  the  plaintiffs  were  entitled  to  recover  the 
value  of  the  fixtures.  The  defendant  appealed.  The  mate- 
rial facts  appear  in  the  head-note  and  opinion. 

C.  H.  ConkliUy  for  the  appellant. 
N,  M,  Hubbard,  for  the  appellee. 

By  Court,  Cole,  J.  We  do  not  stop  to  discuss  the  question 
as  to  what  rights  the  plaintiffs  acquired  by  their  purchase  of 
the  fixtures  under  the  execution  at  law.  After  they  had  ob- 
tained the  possession  of  them,  they  leased  or  hired  the  same 
to  this  defendant  for  the  purpose  of  having  the  same  again 
placed  in  the  mill  and  used  as  before  their  removal.  When 
so  replaced  they  became  subject  to  the  school-fund  mortgage, 
which  was  prior  to  the  mortgage  or  claim  of  these  plaintiffs, 
certainly  so  in  the  absence  of  actual  notice  to  the  mortgagee 
of  either  the  sale  or  severance.  This  prior  mortgage  was  then 
foreclosed,  these  plaintiffs  being  parties  defendants  to  the  fore* 
closure  proceedings;  under  the  foreclosure  decree  the  real 
property  was  sold  to  the  state  for  an  amount  considerably 
less  than  the  mortgage  debt.  These  fixtures,  being  then  in 
the  mill,  passed  to  the  purchaser  of  the  real  estate,  and 
thereby  the  right  or  title  of  the  plaintiffs  therein  became  ex- 
tinguished or  terminated. 

The  defendant  is  excused  from  returning  the  property,  al- 
though he  had  covenanted  to  do  so,  by  reason  of  the  fact  that 
the  right  of  the  plaintiffs  to  its  return  had,  by  virtue  of  the 
legal  proceedings  against  them,  expired  and  ended.  This 
would  be  true,  even  if  the  contract  of  lease  or  hiring  had 
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pertained  to  real  estate;  for  it  is  a  well-settled  rale  that,  al- 
though a  tenant  cannot  dispute  his  landlord's  title,  he  raaj 
nevertheless  show  that  his  title  has  expired:  Jdnkson  ▼.  Rovs- 
land,  6  Wend.  670;  Despard  v.  Walbridge,  15  N.  Y.  374;  Simons 
V.  Marshall  J  3  G.  Greene,  504.  Since,  therefore,  the  plaintiffs 
have  no  right  to  the  property,  it  is  clear  they  have  no  right  to 
recover  its  value.  The  purchase  of  the  real  estate  by  the 
defendant  from  the  state  of  Iowa,  after  the  state  had  bought 
it  at  the  foreclosure  sale,  perfected  the  title  to  the  property  in 
the  defendant,  and  he  may  protect  himself  thereunder.  By 
his  purchase  he  acquired  all  the  right  the  state  had  as  against 
the  plaintiffs. 

The  fact  that  by  the  terms  of  the  agreement  or  understand* 
ing,  as  found  by  the  referee  between  plaintiffs  and  defendants,. 
the  property  in  controversy  was  to  be  again  placed  and  used 
in  the  mill,  does  not  by  any  means  tend  to  enlarge  the  obliga- 
tion of  defendant  to  return  the  same,  though  lost  to  plaintiffs 
by  reason  of  being  so  replaced  in  the  mill.  But  on  the  con- 
trary, that  understanding  shows  that  the  hazard  of  being  so 
lost  was  agreed  to  by  plaintiff,  and  against  which  they  took 
no  express  covenant  from  the  defendant. 

There  was  also  involved  in  this  same  contract  of  hiring 
certain  personal  property,  for  which  plaintiff  recovered,  and 
as  to  which  the  defendant  makes  no  question;  as  to  that  por- 
tion of  the  property  the  judgment  is  affirmed.  As  to  the  fix- 
tures, as  found  by  the  referee,  the  judgment  of  the  district 
court  is  reversed. 

Beck,  J.,  dissented. 


Fdetures,  Mortoaob  of  as  Pbbsomaltt  Pasbm  Ko  Trrui  as  AOAorar 
SuBSSQUXirr  Pubchaser:  BkhanUon  y.  Oopdand^  66  Am.  Deo.  424^  and  ae» 
note  426. 

Fixtures,  Right  to  Setbr:  WUm^9  Appeal,  82  Am.  Dee.  005;  Johnmm 
T.  Wueman,  83  Id.  475. 

Trade  Fixtures,  Right  or  Texant  to  Remove:  Kellif  ▼.  Amaiin,  92 
Am.  Pec.  243;  Laeey  r.  Oiboney,  88  Id.  145,  and  note  148;  Wall  t.  ^tm^  64 
Id.  64. 

House  Situated  upox  Laitd  at  Tm  Latter  ib  Movtoagkd  Fobmi 
Part  or  Realty,  and  as  snch  is  affected  by  the  mortgage  lien:  BmAonU  ▼» 

8w{ft,  87  Am.  Dec.  90;  see  JTettv  v.  ^iMfin,  92  Id.  248. 

i 

Fixtures,  Remedies  for  Wronqvul  Removal  oe:  JJomlb  t.  Panom^ 
90  Am.  Dec.  284,  and  cases  coUocted  in  note  287;  8mkh  •   Price,  89  Id.  284. 
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Abobtiok.    See  CBiMniAi.  Law. 

Aonov,  fliBTniiwal  for  delay  in  bringing  caee  to  trial,  21S. 

dismissal  for  delay  in  issuing  or  serving  sunmons,  218. 

dismissal  for  want  of  prosecation,  215. 
ADYAKCEMEirr,  declarations  as  evidence  of,  636. 
Advbbse  Possxssion,  purchase  of  adverse  title  does  not  destrgy,  200. 
AnriDAViT  taken  before  attorney  or  solicitor,  378. 
Agents,  declarations  and  acts  of,  when  parts  of  rea  geates^  72. 
Abson,  proof  of,  in  civil  actions,  627. 

Attorney  at  Law,  acting  as  notary  in  case  where  he  is  employed  as  attov^ 
ney,  378. 

affidavit  taken  before,  whether  may  be  received  in  evidsnoe^  878» 

oaases  for  disbarment,  335. 

oonvictio**  of  crime,  when  operates  as  a  disbarment,  134 

disbarment,  contempt  of  conrt  as  a  cause  for,  343. 

disbarment,  acts  sufficient  to  warrant,  335-337. 

disbarment,  acts  not  sufficient  to  warrant,  838. 

disbarment,  evidence  and  trial,  342. 

disbarment,  for  assault  on  judge,  836. 

disbarment,  for  commission  of  crime,  whether  prior  coovietioD  is  sassB 
tia],339. 

disbarment,  for  conspiring  against  opposing  attorney,  836. 

disbarment,  for  corrupt  and  fraudulent  conduct,  336b 

disbarment,  for  bad  moral  character,  336. 

disbarment,  for  misconduct  out  of  his  profession,  339. 

disbarment,  for  non-payment  of  moneys  collected,  335w 

disbarment,  for  obliterating  records,  337. 

disbarment,  for  obtaining  money  by  false  pretenses,  336w 

disbarment,  for  threats  against  the  judge,  335. 

disbarment,  for  representing  party  without  authority,  837. 

dliibarment,  for  treason  or  disloyalty,  337. 

disbarment,  judgment  of  and  its  form,  342. 

disbarment,  malconduct  towards  jud^  and  attorneys  as  ouim  lor,  83& 

disbarment,  notice  of  proceeding  for  is  essential,  340. 

disbarment  of,  causes  for,  334,  335. 

disbarment  of,  notice  must  be  given,  334. 

disbarment  of,  power  of,  must  not  be  despotically  exercised,  884 

disbarment  of,  power  of,  resides  in  sll  courts,  ^L 

disbarment  of,  power  of,  should  be  cautiously  exercised,  834 
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AnORNBT  AT  Law,  disbarment  of,  pleadings  on,  312. 
disbarment  of,  proceedings  for,  340. 
disbarment  of,  proceedings  for,  whether  ciTil  or  eriminal* 
does  not  hold  an  office  nor  a  public  tmst^  33S. 
lien  of,  455. 

numdamu$  to  compel  restoration  of,  344. 
power  of  courts  to  disbar,  334. 
restoration  after  disbarment,  344. 
suspension  of,  340. 

Saxkruftot,  transfer  in  fraud  of  is  void,  ]66i 

transfer  in  fraud  of,  suit  by  assignee  to  vaoata^  ML 
BAffTARDT,  proof  of,  527. 
Bond  ukder  Sbal,  consideration  is  implied  by,  287. 

consideration,  want  of,  no  defense  at  law,  280l 

impeaching  in  equity,  290. 

in  restraint  of  trade,  288. 

statutes  regarding,  289. 

voluntary,  may  be  enforced,  288,  290. 

Oburch  Propertt,  trusts,  upon  which  held  and  how  enforced,  4M^ 
Common  Carrier,  baggage,  liability  for  loss  of,  044. 

liability  for  loss  of  goods,  through  unnecessary  delay,  657. 

liability,  limiting  by  notice  or  contract,  644. 
OoNTRAcr  in  restraint  of  trade,  193. 
-CoKPORATiON,  foreign,  and  oonditiona  which  may  be  impoeed  npoi^  617' 
<)o-TENANT,  contribution,  enforcing  for  taxes  paid,  767* 

conveyance  by,  of  specific  part,  152. 

outstanding  title,  purchase  by,  679. 

redemption  by  minor,  767. 

redemption  by  one,  must  be  of  the  whole  estate,  767* 

redemption  by  one,  without  authority  from  the  othM%  76C 

redemption  by,  of  whole  estate,  766. 

redemption  by,  right  to  contribution  after,  767. 

tax-sale,  redemption  from,  by  one  of  several,  767* 
OoYENAifT  TO  REPAIR,  general,  what  implies,  119. 

forthwith,  how  construed,  123. 

implied  as  against  tenant,  to  what  extent,  18L 

liability  for  breach  of,  123. 

none  implied,  1 18b 

notice  to  put  landlord  in  default,  120. 

on  part  of  tenant,  what  satisfies,  121. 

on  part  of  tenant,  when  compels  rebuilding^  122. 

time  when  repairs  may  be  made,  120. 

waiver  of  damages  for  breach  of,  126. 
-Crime,  arson,  evidence  of,  in  insurance  cases,  what  aafioiaB^  fl88L 

proof  of,  in  civil  action,  need  not  exclude  reasonable  doable  68Sii 
Criminal  Law,  abortion,  causing  death  of  mother,  was  mnrdar  tA 
law,  783. 

abortion,  causing  death  of  mother,  statutes  regarding^  786. 

abortion,  causing  death  of  mother,  when  manslaughter,  78flL 

abortion  defined,  783. 

abortion,  dying  declarations,  admission  of,  787. 

abortion,  corpus  dd&sA  of  crime  of,  786. 
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CmmrAL  Law,  abortion,  eridenoa  on  trial  for,  780L 
abortion^  indiotmeat  for,  mfficieiioy  of,  78S. 
abortion,  where  woman  was  not  pregnant^  784 

Damaokb,  measore  of,  for  non-ezeeation  of  prooeai^  490w 
DiXDi  aoknowledgment  defective  in  not  showing  itata 
DBPmrriON  of  act  of  God,  125. 

of  collateral  and  original  promises,  252. 
DiTOBCB,  proof  of  adultery,  what  sufficient,  027* 

SnECTMSNT,  judgment  in,  against  tenant,  when  binds  laadlov^  Mk 

judgment  in,  conclusiveness  of,  472. 
IBra>ENCC,  alibi,  amount  necessary  to  establish,  70OL 

declaration  of  grantor,  245,  246. 

declaration  of  party  in  possession,  245b 

expert,  as  to  nature  and  causes  of  wounds  or  diieiM^  7601 

of  crime,  amount  required  in  civil  cases,  626. 

prior  statements,  to  impeach  witness^  761. 
See  Res  Gestje. 
BuouTiOR,  court  will  not  direct  manner  of  ezecnting^  4S5. 

damages  for  not  serving,  irregularity  of  writ  may  niit^fit% 

damages,  measure  of,  for  non-execution  of  prooeai^  4S0L 

delay  in  service  of,  425. 

defenses  to  action  for  not  serving;  429L 

diligence  required  in  serving,  424. 

exeotttioB  of,  must  be  in  order  of  its  reoeptiony  42S. 

&ilure  to  return,  437. 

ialae  rotom,  liability  for,  437. 

fees,  prepayment  of  may  be  exacted,  428. 

illness  of  officer  as  excuse  for  delay,  433. 

indemnified  officer  has  no  excuse  for  not  proceedin|^  482» 

instructions  for  service,  damages  for  disregarding,  434. 

instmctions  for  servioe,  dnty  of  offioer  to  follow,  434. 

instmetions  for  service,  must  be  in  writing  434. 

instmctions  for  service,  not  essential,  434% 

irregular,  duty  of  officer  to  serve,  427. 

Jturisdiction,  want  of,  justifies  officer's  refusal  to  • 

levy,  delay  in  malriiig,  424. 

negligenoe  in  serving;  what  is,  432. 

wssoaable  diligsnoe  is  required  in  serviii^  42iL 

TCtun  of  before  return  day,  431. 

■ales  sii  masse;  703. 

servioe  o(  what  is,  429. 

Sunday,  issue  or  levy  on,  429. 

void,  offioer  may  not  execute^  428. 
SuuuTiuH  Sale,  time  after  which  deed  may  not  issns^  6601 

Vtemar  OoBroBATioN,  discrimination  by  state  againsA^  6881 
not  reoognueed  as  a  matter  of  right,  636. 
power  of  state  to  exclude,  637. 

requiring  appointment  of  agent  on  whom  process  waf  W 
requirements  which  may  be  exacted  of,  637. 
taxes  and  burdens  which  may  be  imposed  oil,  588^  6881 
when  not  regarded  as  citiaens,  637. 
wlMther  entitled  to  immunities  of  citiasns  ol  otlur 
▲iL  Dsa  Vol.  XOV-fti 
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QuASDiAX  AND  Waxs>,  foreign  guardian,  prooeedinga  to 

to,  667. 
foreign  guardian,  power  o^  over  person  and  mofaUa  effMti  cl  Ida  wir^ 

666. 
foreign  guardian,  statutes  recognizing^  666. 
foreign  guardian,  suits  by,  666. 

guardian's  authority  beyond  the  juzisdietion  where  appointed.  ML 
waiTor  of  service  of  process  on  ward,  462. 

HimBan>  akd  Wtwe,  liability  of  husband  for  debts  of  wila^  eOael  of  sfeal* 
ntes  upon,  418. 

ImrocKNOE,  presumption  of,  evidence  sufficient  to  overoome^  fi28L 
IvsiTBAif CB,  animals  and  movable  property,  removal  from  plaoe  wlftva  in- 
sured, 752. 

locality  as  element  of  contract  of,  751. 

locality,  description  o^  whether  deemed  a  statement  of  Isot  relatiog  to 
the  risk,  751. 

permanent  removal  of  subject  of,  761. 

removal  of  subject  of,  from  one  part  of  building  to  aaother,  7B8L 

removal  of  subject  of,  when  avoids,  751. 

temporary  removal  of  subject  o^  751. 

JuDQMXNT  in  another  state,  faith  and  credit  to  whioh  eatit]ad»  TSSL 
JUBZSDicnoiv,  guardian  ad  Utem,  admissions  of,  cannot  confer,  461. 

guardian's  power  to  waive  service  of  process,  462. 

of  court,  exerdsing  statutory  or  extraordinary  powon^  461. 

presumptions  in  favor  of,  461. 

rebutting  presumption  in  fovor  of,  461. 

Lahdlqbb  Ain>  TxNAirr,  covenant  for  repairs,  118-128L 

estoppel  of  tenant  to  deny  landlord's  title,  ISOl 

liability  to  repair,  118. 

nuisance,  liability  for  continuing,  124. 

repairs,  covenant  for,  118-125. 

repairs,  no  obligation  of  landlord  to  make^  118w 

repairs,  promise  to  make,  when  invalid,  119. 

repairs,  statutes  imposing  on  landlord  the  duty  to  maki^  1181 

tenant's  duty  to  keep  buildings  water-tight|  121. 

tenant's  duty  to  repair,  121. 

tenant's  duty  to  restore  broken  doors  and  windows,  12L 
Limitations,  statute  of,  does  not  run  against  the  state^  74fll 

statute  of,  runs  against  cities  and  counties^  74IK 


Marbisd  Woman,  action  by,  against  husband,  on  promisMiy  wmkd^  Ml 

deed  of,  in  which  husband  does  not  join,  is  void,  640l 

liability  on  covenants  in  deeds,  640. 
Minors,  non-resident  guardian  of,  666. 

non-resident,  transfer  of  property  to,  668-670. 
Municipal  Corporation,  bonds,  power  of  to  issne^  668L 

exemplary  damsges  against,  595. 

power  to  provide  for  payment  or  funding  of  debts,  ML 


Index  to  the  Notes.  SOS 

Hmotubui  iHSTRUinEMTy  altentioik  in,  674. 

pftyment  at  or  after  maturity,  effect  of,  687. 

payment  before  maturity,  effect  of,  687. 

payment  by  acceptor  to  drawer,  effect  o^  687. 

payment  by  indorser  or  surety,  effect  of,  690l 

payment  extinguishes,  687. 

pa3^ent,  indorsement  after,  to  innocent  pnrohaeeTt  687i 

payment,  reissue  after,  688. 

reissue  after  payment,  by  indorser  or  surety,  689. 

reissue  after  payment,  by  maker  or  drawer,  689. 
NoTiBT  PtTBLio,  acknowledgment  of  deed,  interest  whiob  wID  dliqvaliiy 
from  taking,  378. 

attorney,  whether  may  act  as,  378. 

disqualification  by  being  l>arty  in  interest,  378. 

disqualification  by  relationship  to  parties,  679. 

employee  of  bank,  not  disqualified  to  act  as,  679. 

PABTinoN,  grantee  of  part  of  land  should  be,  162. 
Partnbbship,  lien  of  creditors  upon  effects  of,  619. 
Pkisumptidn  Of  iNif  ocENCE,  what  sufficient  to  oTeitane^  688. 

Railboad  Compamt,  dry  grass  and  weeds,  leaying  on  track,  wiMtiMr  iifli- 
gence,  609. 

employees  of,  declarations  of  at  time  of  accident^  78. 

fire,  proot  of  negligence,  on  whom  is  the  burden,  606L 

grass  and  weeds,  duty  to  keep  track  clear  of,  608. 

liability  for  malicious  acts  of  servants,  494. 

liability  to  surgeon  who  attends  its  employee^  487. 
RiDBMFTiON  by  co-tenant,  right  to  enforce  contribntioa  for,  787« 

by  one  of  several  co-tenants,  766. 

by  minor  co-tenant,  767. 

interest  sufficient  to  authorise,  766. 
Replbyxn,  diligence  required  of  sheriff  in  taking  property,  428L 
Rm  Obstjs,  accidents,  declarations,  and  exclamations  at  and  aftar,  fl^  81^  f7« 

agents,  acts  and  declaiations  of,  72. 

altercation,  acts  and  declarations  during,  69. 

book  of  accounts,  entries  in,  76. 

boundaries,  declarations  concerning,  72. 

bnsiness  transactions,  declarations  made  durin|^  68L 

by-standers,  declarations  of,  65. 

oontemporaneouaness,  meaning  of,  68. 

conspirators,  acts  and  declarations  of,  66. 

oonversations  and  declarations,  when  admitted  as  parti  «^  ML 

cries  of  a  crowd  or  mob,  when  admitted  as  parts  of,  68. 

criminal  cases,  declarations  of  third  persons,  62-64. 

declarations  accompanying  business  transactions,  68. 

declarations  made  on  pa^'ing  or  receiving  money,  63» 

declarations  of  agent,  73. 

declarations  of  agent  respecting  past  transaotions^  78b 

declarations  of  deceased  grantor,  64. 

declarations  of  one  just  assaulted  or  wounded,  OOl 

declarations  of  persons  in  possession  of  property,  iiiplsmtwy  •! 
possession,  70. 

declarations  of  public  surveyor  while  making  a  tnmjt  6lL 
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liM  OnrrjK,  decUimtioiis  of  railroad  amployaM  afto  ■oalto%  79k 

daolaratkona  ■bowing  motiTaa,  69. 

deelarationa  to  show  fraud,  64.   - 

defined,  52. 

domicile,  dedarationa  ooaoeming^  OOl 

dying  declarations,  admiaiilHlitiy  o^  (ML 

dying  declarationa,  victim  of  abortion,  (ML 

employees,  declarationa  o^  while  in  poMSMJon  ol  ptup^ljf,  fL 

entry  upon  land,  declarationa  at  timo  of  "*nVng,  68. 

facts  admissible  as  parts  o^  62. 

faets  may  form  part  of,  67. 

f rand,  declarations  to  show,  64. 

good  faith  of  transaction,  dedaration  to  ihow^  601 

grantor,  declaration  of  deceased,  64. 

injnred  person,  declarations  of,  63. 

lettera,  when  admissible  as,  66. 

motiTes^  declarations  as  evidence  of,  68. 

narrative  of  past  events  not  admissible  as,  68. 

official  acts,  declarations  accompanying,  64. 

owner  of  land,  declarations  respecting  boondariM^  TIL 

pain,  declarations  of,  66. 

physicians,  statements  made  to^  67. 

possession,  statements  explanatory  of^  70. 

premeditated  declarations,  not  admiasiblo  as  parti  o(  66^  §L 

railroad  employees,  declarations  o^  after  aa  >ooidMil»  TIL 

reasons  for  admitting  as  evidence,  61. 

rioters,  acts  and  declarations  of,  66. 

giok  person,  declarations  of,  66. 

state  of  mind,  declarations  showing,  68. 

iorvey,  declarations  while  making,  63. 

time  when  declarations  may  be  made,  67,  68. 

torts,  declarations  made  daring  commission  of,  811  i 

BirARXAM  OwirxK,  right  to  bank  of  river,  601. 
EiTEBS,  right  to  oonstmct  wharves  on,  668. 

right  to  moor  boats  to  banks  of,  653. 

right  to  raft  logs  on,  653. 

ri^t  to  oae  as  a  highway,  658. 


BilMf  ooDditumal,  when  vests  titie,  456. 
Bmal,  as  evidence  of  consideration,  288. 

eflfoct  of  affixing,  at  common  law,  287. 
8KKSlf¥,  amercement  for  neglect  of  duty,  489. 

borden  of  proof  in  actions  against  for  negleot^  4401 

eriminal  process,  diligence  required  in  serving;  488i 

damages,  measure  of,  for  not  executing  prooeai^  486L 

diligence  required  of,  in  actions  of  replevin,  426. 

diligenoe  required  of,  in  execution  of  process,  428. 

duties  of,  miscellaneous  questions  oonceming;  440. 

duties  to  levy  writ  without  any  special  direction^  464 

failure  to  return  writ,  liability  for,  438. 

U3m  return,  liability  for,  438. 

Indemnity,  right  to,  205. 

liability*  failing  to  levy  on  sufficient  property,  428. 
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r,  liabilitj  for  dunigM  resQlting  from  want  of  «<f1^g^n^,  iStt. 

liability  for  not  following  plaintiff's  directions,  434. 

iMgligence,  instanoes  of,  430. 

prooeM,  imgalar,  duty  to  tenre,  427. 

DuD^  time  after  which  may  not  issue,  620. 
Slakdeb,  proof  of  crime  in  actions  for,  what  sufficient,  037. 
Btatotfi^  when  partly  valid  and  partly  void,  727. 
fliATcm  uv  FBAUD0,  collateral  undertaking  is  within,  262. 

collateral  undertaking  must  be  in  writing,  254. 

definition  of  collateral  pronuses,  252. 

Indemnity,  contracts  of,  259. 

oral  pronuses,  instances  of  cases  within  the  statute^  251. 

oral  promises,  instances  of  cases  without  the  statute^  26fiL 

original  promises  are  not  within,  252. 

original  promises  to  pay  the  debts  of  others,  255. 

promise  to  pay  debt  of  another,  consideration  sufficient  to  snpperl^  S82. 

promise  to  pay  debt  of  another,  based  on  new  consideration,  253. 

promise  to  pay  debt  of  another,  where  he  continues  liable  therefor,  b  a 
collateral  promise,  253. 

promise  to  pay  debt  of  another,  when  collateral,  253. 

proouse  to  pay  debt  of  another,  when  original,  253. 

promise  to  pay  debt  of  another,  where  promisor  does  not  beoonks  a 
surety,  258. 

promise  to  pay  for  goods  to  be  delivered  to  another,  20Oi 

promise  to  pay  for  goods  previously  sold,  261. 

promise  to  pay  for  services  to  be  rendered  to  another,  2801. 
BxATUTS  OF  LuirrATiONS,  acknowledgment  to  take  case  out  ol,  17S. 

adverse  possession,  creates  a  new  title,  209. 

new  prouuse,  action  upon,  175. 

Tax  Hale,  redemption  from,  by  one  co-tenant,  766-76& 

who  entitled  to  redeem  from,  767. 
Tevaht,  judgment  against,  obtained  by  collusion,  473b 

judgment  against,  when  binds  landlord,  473. 

judgment  against,  after  death  of  landlord,  473. 
TAroiB  must  be  kept  good,  729. 
Tm  after  which  sheriff's  deed  may  not  iaraflb  6201 
TBAin-MABK,  numbers  as  a,  277. 

office  of,  277. 

words  or  names  may  be  protected  as,  90l 
Tsinn%  in  what  kind  of  money  may  reoeive  payment,  392. 

TniEL,  Jurisdiction  of  state  oonrts  over,  727. 

Wbit  of  Poii8i888io9,  delay  in  executing  makes  officer  answerable  tar  r^ 
suiting  danages,  434. 
dnty  d  offiosr  to  execute^  434. 
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ABAKDONMENT. 

t.  Qira  Who  Fibst  Takxb  PoeannoN  of  Lasd  Maxb  It  his  bt  Oooo- 
PANCT  M  against  all  the  world,  ezoept  the  tnie  owner;  and  the  land 
remaina  his  as  against  all  persons  entering  afterwards  withont  his  oon* 
sent»  and  without  title,  unless  he  abandons  it,  or  it  is  taken  from  him 
by  some  method  known  to  the  law.    Mam  v.  JioUiM,  181. 

^  Abansonment  n  QuunoN  ov  IirrxNTiON,  to  be  determined  from  the 
evidenoe.    I<L 

-S.  Abandonment  ov  Land  dobs  not  Oooub  if  the  person  in  possesston 
leaves  it  with  the  intention  of  returning.  An  abandonment  takes  place 
only  when  one  in  possession  leaves  with  the  intention  of  not  again  re- 
suming possessicm.    Id, 

4.  Mbrb  Lapsb  ov  Time  dobs  not  CoNsnTDTB  Abandonment;  but  it  ii 
only  a  circumstance  to  be  considered  for  the  purpose  of  ascertaining  the 
intention  of  the  parties.    Id. 

4.  AvTEB  Tetlb  bt  Pbiob  Possession  is  Once  Shown,  there  is  No  Pbs- 
■UMvnoH  ov  ITS  Loss;  but  an  abandonment  must  be  made  to  appear 
aflkmatiraly  by  the  party  relying  on  it  to  defeat  a  reoQifwy*    ^'^ 

ABORTION. 
See  Gedhnal  Law,  11, 12> 

ACT  OF  OOD. 

i.  Aon  ov  Ck>9^  m  Legal  Sbns^  abb  Those  Aon  whieh  do  not  happea 
throai^  human  agency,  as  storms,  lightning,  and  tempests.    Poiads  t. 

JL  XLBMBim  abb  Mbanb  thbouoh  Whioh  God  Aon^  and  ^'damages  by 
the  •leiiMntB''aM  damages  by  the  act  of  Qod.    Id, 

ADEBiPnOK. 
See  Wills. 

ADMIBALTY. 
See  JuBisDionoH* 

ADVANCEMENT& 
See  Wills. 
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ADVERSE  POSSESSION. 

1.  Qmi  Who  baii  bkst  nr  CoinnruzD,  Exglusptr,  Anvr,itn  PoaMaMOJf  or 
Laud  iob  Fivs  Ybabs  is  Emtitleo  to  BxnEriT  vw  STATorm  ov  Lna- 
HJOXOBB,  ftlthoagh  the  five  yean  are  not  '^nezt  preoediag*  tlio  oon- 
menomant  of  the  action.    Cannon  ▼.  SiodanoHf  205. 

fi  Qirs  Who  has  been  in  Advebse  Possession  ov  Land  vob  Pite  Ykabs* 
VHEBXBT  AoQui&BS  Fee-simple  Title;  and  it  seems,  if  he  is  then 
ousted,  even  by  the  party  holding  the  paper  title,  he  can  recover  pooaee- 
man  at  any  time  before  his  right  of  action  is  baned  by  a  five  years'  ad- 
Terse  possession.    Id. 

Si  Fee  Onob  Aoquibbd  bt  Five  Yeabs*  Adtebse  Possession  Continues^ 
nntQ  conveyed  by  the  possessor,  or  nntil  lost  by  another  adverse  posses- 
sion of  five  years.    Id, 

4.  Pabtt  Cladono  Title  bt  Five  Yeabs'  Advebsb  Possession  mat  Orv» 
nr  EviDENCB  his  Acts  and  Declabations,  made  or  done  at  any  time- 
while  in  possession,  for  the  pnrpose  of  showing  the  character  in  which  he- 
claimed.     Id, 

0.  Possession  ov  Gbantob  u  not  Advebsb  to  Title  or  his  Obahtkb. 
Bowe  V.  Beckett,  676. 

6.  Pubchase  ov  Outstandino  Advebsb  Claim  to  Land  bt  One  in  Possks- 
siON,  Cladono  Advebselt  to  All  Othebs,  for  the  pnrpose  of  qniettng- 
his  title,  does  not  estop  him  from  setting  up  the  statute  of  limitatiacia* 
against  a  third  party  also  claiming  nnder  an  adverse  title.  OmMon  t. 
iSCodbium,  205. 

APFIDAVrrS. 

AWIDAVIT    THAT   *' FOBEOOINO    ASSESSMENT    IS  COBBECF    TO   BeST   OV   0I7&. 

Judgment,*'  is  a  sufficient  compliance  with  the  requirements  of  a  statute- 
requiring  an  affidavit  that  "  the  same  is  in  all  respects  a  true  assessment, 
to  the  beet  of  their  judgment  and  belief."    Large  v.  KeenU  C.  D,  Co., 


AGENCY. 

1.  AoENT  Deauno  with  Pbincipal  vor  Pbopbbtt  in  regard  to  which  h^ 
stands  in  a  fiduciary  relation  by  reason  of  having  had  its  care,  and  hav- 
ing collected  the  rents,  paid  the  taxes^  and  the  like,  is  bound  to  make 
to  the  principal  the  fullest  disclosure  of  all  the  matters  connected  witb- 
it,  within  his  knowledge,  which  it  is  important  for  the  principal  to* 
know,  in  order  to  treat  understandingly.  If,  therefore,  the  sgent,  by 
concealment  of  such  facts  and  information,  obtains  the  property  at  a. 
greatly  inadequate  price,  the  sale  will  be  set  aside.  And  a  sale  by  the 
agent,  of  property  so  obtained,  to  one  taking  with  full  knowledge  of  the- 
facts,  will  likewise  be  set  aside.     Norris  v.  Tayloe,  668. 

S.  Notice  bt  Pbincipal  to  Third  Pebsons  ov  Contents  ov  Written 
AoBBEMENT  wFTH  AoENT  Terminatino  Aoenct  IS  sufficient  notice  of 
the  termination  of  the  agency.      Van  Dtuen  v.  Star  Q,  JI,  Co,,  209- 

Si  Declarations  ov  Aoent  to  Third  Pebsons  that  Aoenct  had  been  Rb^ 

NBWED    ARE    NOT  ADMISSIBLE    AOAIXST    PRINCIPAL    to   establish   a  new 

agency,  after  such  third  persona  have  been  notified  by  the  principal  that' 
the  agency  had  terminated.  Id. 
4.  Third  Persons  have  No  Just  Rioht  to  Conclitdb  that  New  Aoenct 
had  been  Established,  after  they  have  been  notified  by  the  principsJ 
that  the  former  agency  had  ceased,  from  the  fact  that  the  agent  was  con- 
ducting business  as  formerly.     Id, 
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6w  Pmvoipal  n  Liabui  to  Thibd  Pbrsons  Dkalino  wrni  Aomr  avtib. 
AomoT  BA8  Ckabbd,  nntil  they  are  notified  of  the  tenniiution  of  th* 
agency.    Id, 

6.  AflU^B  AUTBOBITT  TO  DrAW  ChXCKS  lOR  HI8  PRINCIPAL  WILL  BB  PbB- 

8U1CXD,  in  the  aboenoe  of  connter-eyidence,  where  the  proof  shows  that 
the  agent  was  in  the  habit  of  signing  his  principal's  name  to  checks,  and 
which  was  permitted  by  his  principal.     Cro»  v.  People,  474. 
See  Cobpobations,  13-17;  Iktebflbadkb;  Plxdqb,  3;  RACLBOAm. 

ALTERATION  OF  INSTRUMENTa 

ftroLXAnov  ov  Instbuiouvt  bt  Stbakobb  without  Khowlbdob  ob  Con- 
■BUT  Of  Pabtixs  in  interest  cannot  change  the  rights  or  liabflities  of 
those  parties.    Piersol  ▼.  Grimes,  673. 

APPLICATION  OF  PAYMENTS. 

1.  Dbbtob  mat  Afpropriatb  Payment  to  Which  Debt  Hb  PlbasbBi  if  h» 
makes  the  appropriation  at  the  time  he  makes  the  payment,  for  he  can- 
not do  so  afterwards;  but  if  no  specific  appropriation  be  made  by  the* 
debtor  at  the  time  of  payment,  then  the  right  of  appropriation  is  de- 
Tolved  upon  the  creditor,  and  he  may  make  it  in  any  way  he  may  think 
proper,  and  at  any  time  before  an  account  is  settled  between  them,  or 
before  action  bronght;  provided  that  such  appropriation  is  not  manifestly 
inequitable  in  respect  to  third  persons.     Pkhering  ▼.  Day,  291. 

S.  Ir  No  Appropriation  be  Madb  bt  Either.  Debtor  or  Creditor,  th» 
payment  must  be  applied  as  the  law  directs.    Id. 

3.  Wbbrb  there  is  Sinolb  Running  Account  in  Which  Third  Pebsons- 

ABB  not  Intbrested,  and  neither  debtor  nor  creditor  makes  the  appro- 
priation, the  law  will  apply  the  payment  to  the  dischaige  of  the  several 
items  of  the  aoooont  in  the  order  of  their  priority,  the  first  item  on  th» 
debit  side  of  the  account  being  the  item  discharged  or  reduced  by  the^ 
first  item  on  the  credit  side  of  it.     Id, 

4.  Whbbb  thbbb  are  Intervenino  EgumEa  in  Favor  ov  Third  Per- 

80N8»  the  law  will  apply  the  payments  according  to  its  own  notion  of 
the  intrinsic  justice  and  equity  of  the  case.  Id, 
ft,  Whbbb  Pubuo  Officer  has  Given  Differbnt  Bonds,  at  Diffebent 
Times,  with  Different  Sureties,  his  payments  must  be  so  appropriated 
as  to  give  each  bond  credit  for  the  money  respectively  due,  collected,  and 
paid  under  it.    Id, 

ASSAULT  AND  BATTERY. 

£b  Action  fob  Damaobs  for  Assault  and  Battebt,  Lanouaob  ov  De- 
fendant, used  at  the  time  of  making  the  assault,  is  admissible  in  evi- 
dence for  the  purpose  of  characterizing  the  act,  as  bearng  on  the- 
question  of  malice.    Maedougall  v.  Ma^pdre,  98. 

See  Pleading  and  Prachcb,  9. 

ASSIGNMENTS. 

1.  No  Particular  Form  is  Nbcessabt  to  Conatitutb  Assiobmbbt  ov  Debt.. 
It  may  be  verbal  or  in  writing;  and  if  in  writing,  and  the  intent  and  con- 
tract of  the  parties  is  not  fully  expressed  therein,  it  may  be  shown  hy 
•vidence  dfkmde,    Moore  v.  Loforep,  790. 
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%  Amomnorr  ov  I>ibt  nr  Fobm  of  Orsbb  to  Pat  It  to  Assiavtm  bOoob^ 
and  is  not  defeated  by  the  fact  that  the  order  is  negotiable  in  form,  if  it 
wu  given  in  good  faith,  end  the  aeeignment  wae  in  fact  made.    ItL 

4k  AniGimxHT  ov  Claim  is  Oood^  though  not  taken  by  the  awignee  in  pay- 
ment of,  but  only  ae  ooUateral  aecnrity  for,  a  pre-existing  debt.    Id, 

ASSIGNMENTS  FOR  BENEFIT  OF  CRSDITORa 

1.  EzxsTiKo  Corporation  mat  Makr  AasiaiiMXNT  in  tnist  for  all  ita  crad> 
iton.     MeCaOk  ▼.  Walton,  .%9. 

5,  AasiQVKEsr  bt  Corporation  or  All  its  Propbrtt  in  tnist  for  the  benefit 

of  all  its  creditors,  with  direction  that  the  aaaigneea  shall  proceed  vnA 
reasonable  and  convenient  dispatch  to  convert  the  property  into  money, 
and  for  that  purpose  to  sell  and  dispose  of  any  and  all  of  the  property 
in  such  manner  and  on  such  terms  as  they  may  deem  most  for  the  inter- 
est of  such  trust,  is  valid,  and  not  obnoxious  to  the  statutes  of  13  and  27 
Elizabeth,  as  an  attempt  to  delay  creditors.  Id, 
^  Unlkss  Intent  and  Purfosb  to  Hinder  and  Delat  Creditors  is  clearly 
visible  in  an  assignment  for  the  benefit  of  creditors  having  the  appear- 
ance of  fairness,  it  should  not  be  held  obnoxious  to  the  statutes  of  13  and 
27  Elizabeth.     Id. 

4.  Judgment  Obtained  Sitbsbqubnt  to  AaiiaNMRirr  for  the  benefit  of  cred- 

itors creates  no  lien  so  as  to  give  it  priority  in  the  distribution  of  assets. 
Id. 

•6.  Assignment  tor  Benetit  ot  Creditors.  — Provisions  of  Georgia  code  re- 
lating to  the  "  forfeiture  of  bank  charters  and  liabilities  to  stockholders^" 
and  giving  to  bill-holders  priorities  over  other  creditors,  also  prescribiiig 
the  order  of  payment  of  debts  when  the  bank  is  insolvent,  and  prescrib- 
ing the  duties  of  a  receiver  appointed  by  the  court  after  rendition  of 
judgment  forfeiting  the  charter,  has  no  application  to  a  voluntary  assign- 
ment by  a  bank  for  the  payment  of  all  its  debts.    Dobfmu  v.  VToAm,  371. 

^  Where  Bank  Makes  Assignment  tor  Benefit  of  Creditors,  and  amoog 
its  assets  are  certain  shares  of  stock  in  another  corporation,  the  latter 
corporation  by  assenting  to  the  assignment  does  not  lose  its  lien  givea 
by  law  for  the  payment  of  the  value  of  such  stock.    Id. 

7.  Assignee  of  Voluntart  Assignment  tor  Benetit  ot  Crsdixors  stands 
in  no  better  situation  than  the  assignor.  Neither  he  nor  the  crediton 
whom  he  represents  are  purchasers  for  valuable  consideration,  without 
notice,  as  a^^dnst  prior  equitable  liens.    Id. 

6.  In  Proceedings  to  Distribute  Funds  under  Assignment  for  the  benefit 

of  creditors,  any  creditor  who  has  a  claim  against  the  fund,  but  who  is 
not  a  nominal  party  to  the  suit,  may  make  himself  a  party  thereto  in 
fact  by  coming  in  and  presenting  his  claim  under  the  decree  and  sub* 
mitting  himself  to  the  juxisdiction  of  the  court.    Id. 

ATTACHMENTS. 

t.  Judgment  should  not  be  Entered  against  Garnishee,  unless  it  appear 
affirmatively  that  at  the  time  of  the  garnishment  the  defendant  had  a 
cause  of  action  against  the  garnishee  for  the  recovery  of  a  legal  debt^  due 
or  to  beoome  due,  and  such  judgment  would  be  available  to  the  ganiiaheo 
as  a  defense  against  any  action  afterwards  brought  againat  him  on  the 
debt  in  respect  of  which  he  is  charged.     Jftms  v.  Wui,  370. 

5.  Debt  not  Due  is  Subject  to  Garnishment.    Id. 
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''"^-  Si  Maker  ov  PRoinsaoRT  Notb  oavnot  bi  Crarobd  as  OAunBRn  ov 

Pates  under  process  served  before  the  matarity  of  the  note,  unless  it  be 
affirmatiyely  shown  that  prior  to  the  rendition  of  the  judgment  the  note 

o:  ]iad  become  due,  and  was  then  still  the  property  of  the  payee.     Id. 

4.  Bona  Fide  PaBCBAssR  ov  Promissort  Note  from  Pateb,  for  Value  and 

BEFORE  MaTURITT,  IS  NOT  AFFECTED  BT  GARNISHMENT  PROCESS  serVed 

^  upon  the  maker  of  the  note  in  an  action  against  the  payee,  although  the 

payee  was  the  owner  of  the  note  at  the  time  of  the  service  of  the  pro- 
cess. Id. 
i.  Garnishee  is  not  Charoable  with  Interest  upon  Funds  in  tns 
Hands  unless  it  be  shown  that  he  used  the  money  for  which  he  is  liable. 
And  this  rule  is  not  changed  by  a  statutory  provision  that  the  garnishee 
may  exonerate  himself  from  liability  by  paying  the  money  into  the  hands 
of  the  sheriff.    Moore  v.  Lawrey,  790. 

6.  Clerk  of  Ck>URT  is  Bound  to  Issue  Writs  of  Attachment  in  Order 

IN  Which  Thet  are  Demanded;  but  if  the  party  who  makes  the  prior 
demand  is  not  in  attendance  to  receive  his  writ  when  ready,  the  clerk  is 
not  bound  to  delay  the  issuing  of  other  writs  against  the  same  party 
which  may  have  been  demanded  in  the  mean  time.     Lickv.  Madden,  175. 

7.  Clerk  of  Court  is  Bound  to  Issue  Writ  of  Attachment  to  Next 

Comer,  after  having  prepared  for  delivery  the  writ  first  demanded;  and 
if  in  such  case  the  first-comer  is  not  present  to  receive  his  writ  when  pre- 
pared, and  the  next  comer  obtains  his  writ  first,  and  thus  acquires  a 
priority,  the  clerk  is  not  liable  for  a  loss  sustained  thereby  to  the  first- 
comer.    Id. 

8.  Clerk  of  Court  is  Guilty  of  Technical  Breach  of  Official  Dutt 
^'  IN  First  Issuing  Writ  of  Attachment  Secondly  Demanded;  but 
r  if  he  has  the  writ  first  demanded  prepared  and  ready  for  delivery  when 

it  is  called  for,  he  is  not  liable  for  the  damages  sustained  by  the  first 
party  because  the  second  obtains  the  first  levy.     Id, 
f  t.  Action  Against  Sheriff  to  Recover  Possession  of  Personal  Prop- 

erty Seized  under  Attachment  may  be  Defeated  by  showing  that 
I'  the  defendant  in  attachment  transferred  the  property  attached  to  the 

!."  plaintiff  with  intent  to  hinder,  delay,  and  defraud  his  creditors,  and  that 

such  def endanty  during  the  pendency  of  the  action,  and  before  a  trial 
6^  thereof,  was  declared  a  bankrupt,  and  the  sheriff,  on  demand  of  the 

t  assignee  in  bankruptcy,  delivered  the  property  to  sach  assignee.    Bokm^ 

;  der  v.  OtfUrp,  162. 

See  Banxruttoy;  Executors  and  Adminibtbatobs;  Shxrihb;  SuBBmHiyii 

ATTAINDER. 
See  Imprisonment. 

ATTORKEY  AND  CLIENT. 

I.  At  Common  Law,  Courts  had  No  Power  to  Admit  Attobneyb  or 
'  Counselors  to  Practtice.    All  parties  had  to  appear  in  person.    EB^ 

tory  and  practice  as  to  appointment  and  admission  of  attorneys  stated* 

,StaU  V.  Kirkef  314. 
'  1,  At  Common  Law,  Courts  had  Power  to  Disbar  Attorneys  after  A]>* 

'  mission,  when  guilty  of  such  conduct  as  would  justify  it.    The  power 

to  admit  is  one  thing,  and  the  power  to  disbar  another.    Id» 
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5.  Statutbi  ov  Flobii»a  Kwrnjoao  Aiiinaiimif  ov  AnoBinETa  xm>  «or 

Avncr  Powxb  ov  Coubts  to  Disbab  Trnoi.  Such  a  power  is  inlMr- 
ent  in  courts,  and  is  essential  to  the  maintwumwi  of  their  own  digntty, 
and  the  respectability  of  their  offioers.    Id, 

4.   COUVTT  COUKT    or  'FhOBJXkA  HAS  POWXB  TO  DOBAR  AtTOBITBT,  ABP  TO 

Dekt  Him  the  rights  of  an  officer  of  that  oonrt;  hat  its  jndgDMnt  ex- 
tends only  to  a  denial  of  an  attorney's  privileges  in  that  oonrt.  It  does 
not  directly  affect  his  rights  in  other  coorta.  Id, 
A.  Whilb  AuTHORmr  or  Coubts  to  Disbab  Attornxts  SBOirLB  Rkkaib 
Unimfairbd,  pROTBcnov  SHOULD  BE  GiVBiT  Attorbbts  against  a 
wrongful  exercise  of  this  power;  and  the  supreme  court  will  interpose 
when  the  inferior  oonrt  has  decided  erroueoualy  on  the  testimony,  and  a 
plain  case  of  wrong  and  injustice  is  brought  to  its  attention.    Id. 

6.  Proper  Course  of  Proceeding  to  havb  Atpornet  Di^ibarred  is  to 

Present  Charge  to  Court,  and  it  will  direct  a  role  to  show  oaasa 
why  the  name  of  the  attorney  should  not  be  stricken  from  the  roll,  if  a 
case  proper  for  the  action  of  the  oonrt  is  presented.  This  rnle  is 
awarded,  served,  and  returned,  and  the  oonrt  hears  and  determines  tho 
matter  according  to  law.     Id, 

7.  Regular  Complaint  against  Attorney  ouobt  not  to  bb  Rbcxived 

AND  AcFED  ON  UNLESS  Madb  ON  Oath;  and  the  charge  made  ahonld 
be  specific  and  particular,  so  that  the  officer  may  be  aware  of  the  pre- 
cise nature  of  the  accusation  he  is  to  meet.     Id, 

8.  Attornet  at  Law  has  No  Lien  ior  his  Compensation  upon  Bbal 

Estate  Recovered  by  Him  for  his  client  in  ejectment^  or  any  other 
action,  either  at  law  or  in  equity.     Humpkrey  ▼.  Brovmmgt  446. 

••  Attorney  at  Law  in  Some  States  has  Lien,  por  his  Taxable  Gcmts 
Allowed  by  Statute,  upon  Judgment  recoYered  for  his  client,  but 
he  has  no  such  lien  for  his  fees.     Id, 

10.  Law  does  not  Encourage  Secret  Liens»  Such  as  Attorneys'  Lirnb 
would  be.  Neither  a  mechanic's  lien  nor  the  equitable  lien  of  a  Yen- 
dor  of  land  for  the  purchase  price  is  f arored  in  law.    Id, 

See  Mandamus^  5^  7;  Notabibsl 
BANKRUPTCT. 

AaSBONEB  IN    R^LNKRUPTCY  UNDER    LaWB  OT   UNTRD   StATU  D   EnTTTLED 

to  Possession  or  Property  transferred  with  intent  to  hinder,  delay, 
and  defraud  creditors  as  against  both  the  transferee  and  the  sheriff  who 
subeequently  attaches  the  property  in  such  transferee's  hands  as  belong- 
ing  to  the  bankrupt.     Boiander  ▼.  Oeniry,  162. 

BANKS  AND  BANKING. 

1.  Promise  by  Bank  to  Pay  Check  Drawn  by  Person  vsb  Pubchasb  or 
Cargo  or  Corn  communicated  to  the  seller  by  the  purchaser  and  by 
the  bank,  and  relied  upon  by  the  seller  in  taking  the  purchaser  s  cheeky 
sufficiently  identifies  the  check,  and  will  support  an  action  for  the  breach 
of  a  promise  to  accept.     Nelson  v.  Firfd  NaL  Hank,  510. 

%  Baiv  is  not  Liable  on  Promise  to  Pay  Check,  unless  the  promise  oobms 
to  the  knowledge  of  the  payee,  and  he  takes  the  check  upon  the  fsitk 
thereof.    Id, 

8oa  Assignments  vor  Beneiit  or  Creditors^  4,  5;  Nbqotiablb  Inbtbv* 

MENTSk  1. 
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BASTARDY. 
See  Wmrsasn^  6. 

BONDS. 

t.  Bond  ov  Deputt  Colliotob  of  Internal  Rxtknui,  ezecnted  before  tha 
pAsaage  of  the  internal  revenue  act  of  June  30,  1864,  covered  all  taxes 
aaaesaed  and  collected  nnder  the  previona  act  of  July  1,  1862,  whether 
the  aame  were  collected  before  or  after  the  act  of  June  90,  1864;  and 
whether  it  extended  to  taxes  collected  under  the  latter  act  is  a  question 
not  material  in  this  case  as  between  the  sureties  and  the  obligee  of  tha 
bond,  since  the  sureties  on  this  bond,  and  thoae  on  a  bond  executed  after 
the  passage  of  the  latter  act,  have  themselves  settled  the  matter  of  the 
appropriation  of  the  payments  to  be  made,  by  their  indoraementa  on  the 
bonds  of  the  sums  agreed  upon,  and  have  provided,  by  their  oonourrent 
agreement,  for  the  final  adjustment  of  their  respective  liabilitiea  upon 
them.     Pickering  v.  Day,  291. 

%  To  Relixvx  Subett  on  Official  Bond  vrou  LiABiLnr  on  the  ground 
that  the  obligee  has  concealed  a  defalcation  on  the  part  of  the  principal, 
the  concealment  must  be  active  or  industrious,  and  therefore  fraudulent 
in  its  character.  Mere  passiveness  on  the  part  of  the  creditor  in  not 
enforcing  his  remedy  will  not  of  itaelf  discharge  the  surety;  nor  will 
failure  or  neglect  to  give  notice  to  the  surety  of  the  principal's  defalca- 
tion have  that  effect.    Id. 

X  Sureties  on  Bond  of  Deputt  Golleoior  of  Internal  Rbvbnub  are  not 
relieved  from  liability  because  of  the  cdlector'a  failure  to  dischaxge  him 
immediately  upon  the  discovery  of  his  deftdcation,  espedaUy  where  the 
sureties  suffered  no  detriment  by  his  continuance  in  office.  Nothing  less 
than  fraud,  actual  or  conatructive,  on  the  part  of  the  collector  could  re- 
lieve them  from  their  responsibility.    Id, 

i«  It  IS  Fraud  on  Sureties  of  Deputt  Collector  of  Internal  Revenue 
and  they  are  discharged  from  liability,  if  the  collector  oonsanta  to  his 
using  the  public  money  in  his  private  busineaa  of  buying  and  spoonlat- 
ing  in  grain,  wherefrom  a  defalcation  on  his  part  results.    14. 

See  CoNTRAcm,  6-9. 

CHAMPERTY. 

CkxEnriTANCE  of  Land  Pending  Suit  to  Set  Aside  Died  thereof  is  not 
void  for  champerty,  if  it  is  made  to  one  who  had  no  oonneotion  with  oi 
kBOwledgo  of  the  action.    Bowe  v.  BecbeU,  676. 

CITIZENSHIP. 
See  Corporations,  9-11. 

CLOUD  ON  TITLR 
See  Equity,  7v  8. 

COLLATERAL  SE(/TJRITY. 

See  Assignments,  3;  Pledge,  1. 

! 
COMMON  CARRIERS. 

t.  In  Indiana,  Express  Companies  are  Common  Carbixbe.    Amerkam 
yrtsB  Co.  V.  HoeloeU,  691. 
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t.  Common  CAitRiEas  bt  Land  arb  Bouxd  to  Dklitbr  Goods  to  Oonsia] 
at  his  residence  or  place  of  business,  where,  from  the  nature  of  the  par- 
cels, this  is  the  more  appropriate  place  for  their  dolivety.  It  is  not 
sufficient  for  the  carrier  to  leave  them  at  his  public  office,  unless  by 
express  permission,  or  by  a  usage  so  established  and  well  known  as  to 
be  equivalent  to  such  permission.    Id. 

Si  liiAsiLrrT  ov  (jOUUOV  Cabbixb  Ends  if  Consionsb  is  Absent,  and  the 
earner  cannot,  after  diligent  inquiry,  find  him  or  ascertain  his  place  of 
residence  or  business;  but  it  is  still  the  duty  of  the  carrier  to  take  care 
of  the  goods  by  holding  them  himself,  or  by  depositing  them  with  some 
suitable  person  for  the  consignee^  and  in  such  case  the  person  holding 
the  goods  becomes  the  bailee  of  the  owner  or  consignee,  and  is  bound 
only  to  reasonable  diligence.    Id. 

4  Ktfrihs  Compamt  is  Liablb  for  Goods  Stoles  tbom  ns  Office,  unless 
it  makes  diligent  inquiry  to  find  the  person  to  whom  it  is  bound  to  de- 
liver them,  or  exercises  reasonable  care  to  preserve  thoniy  upon  its  fail- 
ure, after  the  exerdse  of  due  diligence,  to  find  the  consignee.    Id. 

i.  Common  Carrier — LiMrrATioN  of  Liabiutt  bt  Notice  Stabcpbd  oji 
Baooaoe-check.  —  Where  a  passenger  upon  a  railroad  train  delivered 
his  baggage  to  the  company  to  be  transported  to  his  destination,  and  re- 
eeived  a  baggage-check  in  return,  upon  which  was  stamped  a  notice  that 
in  consideration  of  free  carriage  the  company's  liability  in  ease  of  loss  of 
the  baggsge  was  limited  to  one  hundred  dollars,  if  the  baggage  is  lost^ 
this  notice  does  not  exempt  the  company  from  liability  above  that 
amount,  as  this  result  could  only  be  attained  by  a  special  contract^  which 
this  notice  does  not  amount  tow    IndkmapoUt  eic  B,  B.  Co.  v.  Cox,  640. 

$,  Common  Carrier  cannot  bt  Notice  Limit  his  Liabiutt  for  a  loss  re- 
sulting from  his  want  of  care.    Id. 

7.  Compensation  for  Carriage  ov  Baimaoe  is  Included  nr  Pasbbnobr's 
Fare.    Id. 

t.  Where  Emplotbe  ov  Common  Cabsisr  upon  beino  Asked  if  plaintiff's 
goods  had  arrived  replied  that  they  had  not^  when  in  truth  they  had,  tiie 
company  will  be  liable  for  the  direct  consequences  of  this  false  answer. 
J^enomrille  R,  R.  Co.  v.  OMon,  666. 

t.  Where  Common  Carrier  Transported  Goods  to  their  DEanNAnoN, 
sad  after  keeping  them  a  few  days  deposited  them  in  a  warehouse,  and 
the  owner  called  a  few  days  later  and  inquired  if  the  goods  had  arrived, 
and  was  informed  by  an  employee  of  the  carriers  that  they  had  not,  and 
a  few  days  later  the  goods  were  burned,  the  carrier  is  liable  for  their  loss, 
if  it  was  the  direct  result  of  the  false  answer,  and  the  jury  having  found 
that  it  was,  their  finding  will  not  be  disturbed.    Id. 

See  Railroads. 

CONSTITUTIONAL  LAW. 

1.  Union  of  States  is  Perpetual  and  indissoluble,  and  no  state  has  ths  tight 

to  secede  therefrom.    Chancely  v.  Bailey^  350. 

2.  Supreme  Court  of  United  States  is  the  chosen  arbiter  to  determine  such 

disputes  and  controversies  as  may  arise  between  the  respective  states.   Id. 
S.  Ultimate  Political  Sovbreiqntt  of  the  government  created  by  the  fed- 
eral constitution  resides  in  the  United  States  of  America.    Id, 

4.  SOTEREIGNTT  IS  INDIVISIBLE  AND  UNALIENABLE.      Id. 

i.  Powers  Granted  to  Federal  Government  by  the  states,  as  expressed  in 
the  constitution,  vest  in  that  government,  with  respect  to  such  powsn^ 
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the  supreme,  irresistible,  absolute,  uucontroUed  anthority  over  the  peo- 
ple of  the  respective  states,  so  as  to  act  efficiently  and  directly  npon 
them  as  individuals.    Id, 

^  State  iia3  Same  Undkniaslb  and  Unlimited  Jurisdiction  over  all  per- 
lons  and  things  within  its  limits  as  any  foreign  nation,  unless  mich  juris- 
diction was  withheld  or  limited  by  the  federal  constitution.    Id, 

7*  80VEREIGNTT  IS  That  Public  Authobitt  which  commands  in  civil  society^ 
and  orders  and  directs  what  each  citizen  is  to  perform  to  obtain  the  end 
of  its  institution.     Id, 

%r  Oreat  Object  of  Government  is  to  Protect  Lite,  LiBBRTr,  and  Prop- 
XRTT  of  the  citizen,  and  in  the  pursuit  of  that  object  all  interests  should 
.  be  protected,  and  no  one  branch  of  business  or  interest  be  permitted  to 
injure  or  destroy  others.    Toledo  R,  R.  Co,  v.  Harmon^  489. 

C50NTINUANCK 
See  Pleading  and  PRAcncB,  1. 

CONTRACTS. 

1.  Izr  Massaohusstts,  and  Elsewhere,  One  mat  Make  Name  and  Siqna- 
TURB  OF  Another  Virtuallt  his  Own,  by  nsing  it  or  allowing  it  to 
be  used  in  the  course  of  his  business;  and  where  a  party  adopts  a  name, 
he  will  be  holden  by  contracts  executed  in  such  name,  whether  the 
name  so  assumed  be  an  artificial  one  or  the  proper  name  of  a  living  per* 
son.    Pfose  v.  Pease,  225. 

S.  In  Principle,  there  is  No  Difference  between  Assuming  Purely 
Abtificial  Name,  by  which  to  transact  business,  and  assuming  the 
proper  name  of  some  other  natural  person;  only  this,  that  in  the  latter 
ease  the  proof  ought  to  be  very  clear  to  show  that  the  contract  was  not 
designed  to  be  the  personal  contract  of  such  natural  person.    Id, 

8.  Pbomisb  bt  One  Person  to  Another  to  Pay  Lattbr's  Indebtedness  to 
Third  Person  may  be  enforced  in  equity  by  such  third  person,  although 
he  was  not  a  party  to  the  agreement.  And  if  the  promise  be  accepted 
by  such  third  person,  he  may  maintain  an  action  thereon  at  law.  Dam$ 
T.  CaUoway,  670. 

A.  Until  Agreement  MadB  for  Benefit  of  Thseid  Person  is  Accepted  by 
him,  the  parties  thereto  may  rescind  it.     Id, 

(.  Promise  is  Sufficient  Consideration  for  a  promise.    Id, 

I.  Bond  under  Seal  for  Payment  of  Money,  though  without  Consid- 
eration, creates  a  perfect  obligation,  both  at  law  and  in  equity,  and  is , 
impeachable  only  for  fraud.    Garden  v.  Derrickwii,  286. 

7.  Seal  on  Voluntary  Bond  Imports  Consideration,  and  gives  to  the  in- 

strument, in  the  absence  of  fraud,  the  effect  of  a  bond  executed  for  a 
consideration.     Id, 

8.  Voluntary  Bond  under  Seal  for  Payment  of  Money  is  Enforceable 

as  a  debt  against  the  obligor,  and  all  volunteers  claiming  under  him.  Id, 
0.  Where  Obligor  in  Voluntary  Bond  under  Seal  Conveys  All  his  Real 
Estate  without  consideration,  a  judgment  recovered  on  the  bond  is  in 
equity  a  charge  upon  the  land  in  the  hands  of  the  grantees.  Id, 
10.  Contract  to  Serve  as  Suustitutb  in  War  of  Rebellion  against  the 
United  States,  made  by  a  citizen  of  Georgia,  was  null  and  void,  and  no 
recoTery  can  be  based  thereon.     Chancely  v.  BaUey,  350. 
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41.  AoRiEMENT  CI  OiNEBAL  OR  ToTAL  RBSTBAonr  OF  Teadb  d  Void,  al- 
though it  be  founded  on  a  Iqgal  aadTalnaUe  oonaideratiaii;  Imt  an  agtee 
meat  in  partial  reatraint  of  trade^  reatriotiagit  wttliin  certain  reaaonabla 
limiti,  or  confining  it  to  partioiUar  peraona,  if  founded  on  a  good  and 
▼alnable  conaideration,  ia  valid.     Wrij^  t.  Sjfder,  186. 

12.   AOBMEMXHT    IN    BjESKRAZHT  OV  TbJLDM   THEOUGHOUT    EnTEBX  ArKA  Of 

Stats  n  Unbbabonablb  aitd  Void^  aa  against  puUio  policy.  I<L 
IS.  CoTKNAH T  Afpuib  MOT  OHLT  TO  Ezumiio  BouTis  OF  Trayxl»  bat  to  all 
now  roatea  afterwaida  opened,  where  it  ia  not  to  run  or  employ,  «r 
aofier  to  be  run  or  employed,  a  certain  steamboat  "upon  any  of  the 
roatea  of  travel  on  the  riven,  bays,  or  waters  of  the  state  of  Cbli&mia 
for  the  period  of  ten  years."  Id» 

14.   CSOVXNAHT  BT  VUTDn  WITH  VXKDOB  OF  StBAMBQAT  IB  UT  UhBXASON  ABLI 

RttTRAiNT  OF  Tbadb  AMD  VoiP,  where  it  ia  that  the  vendee  will  not 
run  or  employ,  or  suffer  to  be  run  or  employed,  such  boat  "  upon  any  of 
the  routes  of  travel  on  the  rivers,  bays,  or  waters  of  the  state  of  GbJi- 
fomia  for  the  period  of  ten  years."    Id, 

t5.  When  Pabtibs  Enter  into  Contract  to  bb  Periorxbd  on  Sundat 
by  common  labor,  the  contract,  as  to  performance  on  Sunday,  is  illegal 
and  void.     Pate  v.  Wrii^  706. 

10.  Dblivbrt  of  Flour  on  Boabd  Steamboat  on  Sunday  in  order  to  avoid 
liability  of  delay  in  getting  it  to  market,  occasioned  by  danger  of  tha 
closing  of  navigation,  is  not  a  work  of  necessity.    Id. 

See  CoRPORATiONa,  11,  12;  Fraud^  1. 

CORPORATIONS. 

1.  Powbr  to  Create  Corforation  is  Attribotb  of  SovERBiaRTT.  Si&H 
V.  CwrtU,  26a. 

&   OORFOBATION  CREATED  BT  QOYERNICENT  OF  UNITED  STATSS  IB  CBXATUBa 

OF  Federal  Sovbbbiontt  Alone.  It  is  controllable  by  the  federal 
government  only,  and  to  that  government  alone  is  it  amenalile.     Id. 

5.  Legislature  mat  Validate  and  Confirm  Corporation  and  ita  aeti^ 

where  it  was  irregularly  organised;  and  this  applies  where  several  cor- 
porations, created  by  the  laws  of  different  states,  consolidate  by  aathor- 
ity  of  the  legislatures,  but  in  making  the  contract  of  conaolidatiop,  fsil 
to  pursue  the  terms  of  their  authority.  The  confirmation  of  the  contract 
actually  made,  by  legislative  act,  recognizes  the  legal  existence  of  the 
corporation  named  in  the  act.  Hacine  Jt  if.  R^  H.  Co.  v.  Farmen  JL  S 
T.  Ch,,  695. 
4.  Legiblaturb  has  Same  Power  to  Confirm  and  Validate  an  irr^gulady 
organised  corporation  that  it  has  to  bring  into  existence  a  new  one. 
MUehetlT,  Deeds,  %2\. 

6.  Under  Plea  of  Nul  Tiel  Corporation,  Exibtengb  of  CospoBAn 

BoDT  ia  proved  by  showing  an  organisation  in  fact,  and  a  nsar  there- 
under.    Id, 

6.  Pabty  Executing  his  Note  to  Corporation  thereby  Admits  ita  corpo- 

rate existence;  and  in  order  to  avoid  ita  payment  for  want  of  a  par^ 
with  whom  to  contract,  he  must  prove  that  no  such  body  did  in  last 
exist.    Id,      ^ 

7.  Original  Artioles  of  Incorporation  Properlt  Recorded  arb  Admb- 

8IBLE  in  evidence  without  a  certificate  of  the  clerk  that  the  instniiiiMit 
is  "a  true  copy."    Fortm  v.  UniUd  SkOeB  W.  E,  it  P.  Co.,  66a 
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€w  OosPORATB  EziSTXNCB  OF  Plauvtots  IS  Sbowh  bt  Evidxvcx  that  Db- 
FK5DANT  8old  and  oonyeyed  to  tbem  the  land  in  oontroyeny,  and  thereby 
recognized  their  corporate  existence.      Wood  v.-KinffSion  C.  Co,,  554. 

•••   Ck>KFORATIOM  IS  NOT  ClTIZXN  WITHIN  ClaUSB  OF  CONSTITUTION   declaring 

that  ''the  citizena  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  the  citizens  of  the  several  states."    Duoai  v.  Clueago,  629. 

40.  Corporation  is  CmzxN  in  Sknsx  Term  is  Usxd  in  Portion  of  Con- 
8TITUTI0N  conferring  jurisdiction  on  the  United  States  ooorts  in  cases 
between  citizens  of  different  states.     Id. 

il.  Power  of  Corporation  Created  in  One  ^atb  to  Make  OoNTBAcm 
and  enforce  them  in  another  state  depends  npon  the  comity  between  th« 
states;  and  this  comity  is  the  voluntaiy  act  of  the  sovereignty  by  which 
it  is  offered,  and  is  inadmissible  when  contrary  to  its  policy  or  prejudicial 
to  its  interests.     Id. 

VL  Corporations  have  All  Powers  of  Ordinart  Persons  as  Respbcis 
THEIR  Contracts,  except  when  they  are  expressly  or  by  necessary  im- 
plication restricted;  and  they  have  all  the  powers  necessary  to  carry  out 
powers  expressly  granted.     Oalena  v.  CorvM,  557. 

i3.  Corporation  may,  in  Absence  of  Provision  to  the  contrary  in  th« 
charter,  by  resolution  or  by-law,  appoint  any  person  its  agent  for  the  pur- 
pose' of  transferring  or  disposing  of  its  property  or  negotiable  securities; 
but  no  officer  of  the  corporation  possesses  such  power  exclusively,  unless 
by  virtue  of  some  provision  of  the  charter,  or  some  resolution  or  by-law 
of  the  corporation.     Mitehdl  v.  Deed^  621. 

14.  Actthority  of  President  of  Corporation  to  Dispose  of  its  Propbbtt, 
or  transfer  its  negotiable  securities,  may  be  inferred  from  evidence  that 
he  was  in  the  habit  of  exercising  such  power,  though  neither  the  char- 
ter nor  regulations  of  the  corporation  expressly  confer  such  power  upon 
him.    Id, 

15.  Under  Resolution  of  DniBcroRS  of  Corporation,  authorizing  th« 
president  to  pay  off  the  debts  of  the  corporation,  in  any  secnritiee  or 
other  property  of  the  corporation,  he  has  power  to  assign  to  a  third 
party,  for  the  purposes  expressed  in  the  resolution,  a  note  executed  by  a 
debtor  to  the  corporation.     Id. 

16.  President  of  Corporation  mat,  wtthottt  Ezfrbss  Authorxtt,  perform 
all  acts  which  are  incident  to  the  execution  of  the  trust  reposed  in  biii^ 
and  which  custom  or  necessity  imposes  upon  the  office.    Id. 

17.  Corporation,  Acting  within  Scope  of  its  Authoritt,  will  be  bound  by 
a  parol  contract  made  by  its  authorized  agent,  to  the  same  extent  as  aa 
individual  would  be  bound  under  similar  circumstances.  Badiie  S  Jf. 
R.  R.  Co,  V.  Farmen*  L,  A  I,  Co,,  595. 

18.  Consolidation  of  Stock  of  Corporation  created  by  laws  of  one  state 
with  that  of  one  created  in  another  state  will  not  constitute  the  corpo- 
rations thus  consolidating  one  corporation  of  both  or  either  of  the  states^ 
but  each  continues  a  corporation  of  the  state  creating  it»  although  the 
same  persons,  as  officers  and  directors,  control  both  as  one  body.    Id. 

19.  If  Corporations  of  Different  States,  bt  Permission  of  Leohila* 
tubes,  Consolidate  into  one  corporation,  and  as  such  mortgage  tiM 
property  belonging  to  one  of  the  consolidated  companies,  such  moit> 
gage  is  the  sole  mortgage  of  said  company,  and  not  of  all  the  oonsoli* 
'dated  companies,  and  is  legal  and  valid.     Id, 

20.  Ls  Suit  to  Foreclose  Mortgage,  Executed  bt  Consolidated  Corpobii* 

TiON  consisting  of  several  corporations  created  by  the  laws  of  difforenl 
▲M.  Dsa  Vol.  XCV— 62 
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■tetes,  apoa  the  property  of  one  of  these  companies,  the  qnestion  as  t» 
the  validity  of  the  consolidation  contract  cannot  tie  raised  by  the  defend- 
ant. Having  mortgaged  the  property,  it  will  not  be  permitted  to  deny 
its  own  title.    Id. 

n.  CovsoLiBATiON  OF  Two  CORPORATIONS  INTO  Onb  Kxw  Onb  ends  their 
•eparate  existence,  and  vests  all  their  effects  and  franchises  in  the  nev 
eompany;  and  for  the  purpose  of  answering  for  the  liabilities  of  the  tw» 
eompaniea^  the  new  one  shall  be  deemed  to  be  merely  the  same  as  each 
of  its  constitaents;  their  existence  continued  in  it  under  the  new  form 
and  name,  their  liabilities  still  existing  as  before,  and  capable  of  enforce- 
ment against  the  new  company  the  same  as  if  no  change  had  oocarred  in^ 
its  organization  or  name.    Indianapolis  C7.  dr.  L.  Co.  v.  Jontt,  654. 

t2.  Pliadino.  —  In  action  against  a  consolidated  corporation  for  a  liability  of 
one  of  the  companies  of  which  it  was  formed,  the  pleadings  should  aver 
(ho  facts  showing  the  consolidation  in  order  to  avoid  a  variance^    Id. 

S3.   AOGBFTANOX  OF  CHARTER  B7  VOLUNTART  SOCIETT  SUDJBCTS  It  TO  Sc- 

PKBVisiON  of  the  proper  legal  authorities  having  jurisdiction  in  soch 
cases.    StaU  v.  Otorgia  M.  Soc.,  408. 

84.   CORFO&ATOR  IN  PrIVATB  CiVIL  CORPORATION  HA3  PrOPERTT  Df  FrAN> 

CHI8B  of  which  he  cannot  be  deprived  without  due  process  of  law.  Id, 
SB«  Inoorporatid  Medical  Society,  under  Power  to  Make  Bt-laws  Con- 
tained IN  ITS  Charter,  mat  Adopt  Bt-law  Providing  for  EmiLsioN 
OF  Member  who  shall  be  guilty  of  ungentlemanly  conduct  during  a  ses- 
sion of  the  society,  or  shall  conduct  himself  out  of  the  society  in  such 
a  manner  as  would  render  him  ineligible  to  membership;  but  the  society 
has  not  an  uncontrollable  discretion  in  its*  construction  and  enforce- 
ment. Id. 
S6.  ViarroRiAL  Power  over  Private  Corporations,  with  authority  to  re- 
dress any  wrongs  which  the  corporations  may  inflict  upon  their  mem- 
bers, is  vested,  in  Georgia,  in  the  superior  courts  of  the  counties  where 
such  corporations  are  located.     Id, 

27.  Corporator  is  Entitled  to  Relief  by  Mandamus,  where  he  has  a  dear 
legal  right  which  has  been  violated  by  the  corporation,  and  there  is  no- 
other  adequate  legal  remedy  to  enforce  it;  and  this  rule  has  not  been 
changed  by  section  31 43  of  tiie  Georgia  code.    Id. 

28.  Inoorporated  Medical  Society  cannot  Justify  Expulsion  of  M«ifn»Rr 
for  doing  that  which  the  law  not  only  authorizes  but  encourages.    Id. 

29.  PROPBRTT  of  Religious  Corporation,  in  Case  of  Separation,  both 
parties  still  adhering  to  the  tenets  and  discipline  of  the  oiganiyaticin, 
should  be  divided  between  them  in  proportion  to  their  numbers  at  the 
time  of  such  separation.    NicholU  v.  /iftytj,  402. 

80.  Right  of  Voting  upon  Questions  Affectii^g  Property  of  Relioiou 
Corporation  should  not  be  confined  to  churdi  members,  but  should! 
also  extend  to  those  who  have  contributed  to  the  support  of  the  church, 
although  not  members.    Id, 

SI.  Proper  Mode  in  Making  Partition  of  Property  of  Religious  Corpo- 
ration, in  case  of  a  division,  is  to  count  church  members  by  virtue  of 
their  membership,  and,  in  addition,  to  count  as  members  of  the  congre- 
gation all  pew-holders.    Id. 

82.  Corporations  are  Entitled  to  Change  of  Venue  Equally  with  In- 
dividuals.    Commercial  Ins.  Co.  v.  MefUman,  543. 

83.  Any  Recognized  Officer  of  Corporation  mat  Make  Requisite  Afftt 
DAVIT  upon  application  by  the  corporation  for  a  change  of  venue,  h» 
being  regarded  as  a  iNLrty  to  the  record  pro  fiac  vies.     Id. 
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Si.  OORPOBATION  13  TO  BE  REGARDED  AS  "PaRTT"  WXTHIir  STATUTE  AUTHOR- 
IZING ''parties "  to  obtain  change  of  venue,  by  virtne  of  a  statute  declar- 
ing that  the  word  "person "  or  "persons,"  as  well  as  all  words  referring 
to  or  importing  persons,  shall  be  deemed  to  extend  to  and  include  bodies 
politic  and  corporate  as  well  as  individuals.     Id, 

tS.  Provibion  of  Charter  of  City  Authorizino  It  to  Borrow  Monet,  and 
to  issue  bonds  therefor,  and  to  expend  tho  money  in  the  liquidation  of  its 
debts  and  in  improvements,  does  not  prohibit  it  from  funding  its  existing 
debt,  and  issuing  bonds  therefor,  or  giving  written  evidences  in  any  form 
the  parties  may  agree  upon.     OaUna  v.  CorwUh,  557. 

86.  MUNICIFAL  CORFO&ATIOKS  HAVING  PoWER  TO  CONTRACT  DEBTS  MAT  PRO- 
VIDE FOR  THEIR  Payment  without  express  authority  of  charter,  in  such 
mode  as  they  and  the  holders  of  the  indebtedness  may  agree  upon;  and 
they  may  fund  their  debts,  if  that  be  deemed  the  best  policy,  and  issue 
the  necessary  evidences  thereof.    Id. 

87.  AcnoN  ON  Case  will  Lis  against  Municipal  Corposation  for  dam* 
ages  caused  by  its  failure  to  perform  some  duty  cast  upon  it  by  lai». 
Mayor  v.  CuUens,  398. 

88.  Individual  Corporator  mat  Sue  Municipal  Corporation.    Id. 

39.  Municipal  Corporation  is  Bound  to  Keep  in  Repair  Pavement  in 
Front  or  Stalls  of  Market,  which  it  owns,  and  from  which  it  derives 
a  revenue  in  the  way  of  rents,  although  it  is  unable  from  lack  of  funds, 
without  its  fault,  to  repair  its  streets.    Id, 

iO.  Complaint  in  AcnoN  bt  Draining  Company  to  Recover  Assessment 
need  not  state  in  terms  the  use  for  which  the  money  is  required,  if  it  be 
evident  from  the  whole  complaint  that  it  was  required  for  the  construc- 
tion of  the  drains  referred  to  in  the  directors'  order  for  payment,  set  out 
in  the  complaint.     Large  v.  Keen's  C  D.  Co.,  696. 

41.  Complaint  in  Action  bt  Draining  Company  to  Enforce  Paymenv  of 
Assessment  against  a  person  not  a  member  of  the  corporation  must 
describe  the  commencement,  course,  and  terminus  of  the  drain.  But  the 
fact  that  the  company  has  not  procured  the  right  of  way  will  not  bar 
such  action.    Id. 

Bea  AsaioNMENTS  fob  Beneftt  of  CRSsnoBa,  1,  2;  Damaobs;  Fraud,  5; 
Mandamus,  8;  Pledge,  1;  Statute  of  LiMirATiON8»  5-8;  Taxaxion,  4, 5. 

cosxa 

L  Act  Authobizino  Ftve  fbb  Cent  Damages  to  be  Taxed  as  Coara  against 
the  losing  party  in  litigated  cases  in  San  Francisco  operates  equally  and 
uniformly  upon  all  parties  upon  whom  it  operates  at  all,  and  is  constitu- 
tionaL     Corwin  v.  Ward,  93. 

t.  To  Save  Costs,  Defendant  must  Keep  his  Tender  Good  by  Actually 
Producing  the  money,  and  depositing  it  in  court.  And  it  is  too  late 
where  the  amount  tendered  before  suit  is  not  deposited  in  court  until 
after  the  trial  has  begun,  and  after  the  accrual  of  costs  not  embraced  in 
the  amoont  tendered.     Warrington  v.  PoUard,  727. 

See  Attorney  and  Client,  9;  Taxation,  1. 

CO-TENANCY. 

1.  OomnEYANOB  of  Specific  Portion  of  Common  Lands  by  Onb  Tbnaht  dt 
Common,  or  by  any  number  of  them  less  than  the  whole,  is  not  void,  but 
eannot  bo  made  to  the  prejudice  of  the  co-tenants  not  uniting  in  the  oon< 
Ti^anoe.    Oata  v.  Sabnon,  139. 
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2.  OiLurnEB  AoQimuBa,  u^vdkr  ComrsTANCB  bt  Okb  Txhaht  zst  CoimoH  a 
Sfechto  Portion  of  the  common  Undo,  all  the  interest  of  his  gnator 
therein,  which  interest  ia  a  tenancy  in  the  special  tract  with  the  oo-taB> 
ants  of  his  grantor,     fd. 

8.  COVVITANCB  BT  OnV  TeNANT  IN  COMMON  OF  SPECIAL  POBTTON  OF  COMMOV 

Premises  does  not  sever  the  special  tract  from  the  general  tract  of  whieh 
it  is  a  part,  so  far  as  the  co-tenants  of  the  grantor  are  concerned,  and  as 
it  regards  them,  the  whole  tract  is  subject  to  partition  the  same  as  it 
would  be  had  the  conveyanoe  of  the  special  tract  not  been  madsu    ItL 

4.  Tenant  in  Common  Removino  Encumbrance  from  Estate  is  entitled  to 

contribution  from  his  co-tenants  to  the  extent  of  their  respectiye  inier^ 
ests,  and  a  court  of  equity,  to  secure  such  contribution,  will  enforce  upon 
the  interests  of  the  latter  an  equitable  lien  of  the  same  character  as  that 
which  has  been  removed.     TUsioorih  v.  Stout,  577. 

5.  Tenant  in  Common  Botino  Outstanding  Titlb  to  Common  PBOFBBrr 

will  not  be  permitted  to  set  it  up  against  his  co-tenant  until  he  has  given 
him  an  opportunity  to  contribute,  and  thereby  to  participate  in  the  bene- 
fits of  the  purchaser.     Id, 

6.  In  Suit  for  Partition  against  Co-tenant  Who  has  Removed  Encum- 

brance from  the  common  property,  and  has  set  up  and  proved  such 
fact  without  filing  a  cross-bill  for  affirmative  relief,  a  decree  for  sale  of 
the  premises,  in  the  event  of  non-payment  of  his  claim,  cannot  properly 
be  rendered,  but  the  decree  should,  under  the  Illinois  statute  of  1861,  h« 
that  the  petitioner  take  his  allotment  subject  to  the  defendant's  lien  for 
one  half  of  the  money  paid  for  the  removal  of  the  encumbranoe.    Id, 

See  Partition. 

CRIMINAL  LAW. 

1.  Indictment  is  Sufficient,  if  it  be  so  plainly  drawn  that  the  nature  of 

the  ofifense  may  be  easily  understood  by  the  jury.     Cron  v.  People^  474 

2.  Objection  for  Variance  must  be  Taken  at  Trial.    It  is  too  late  \m 

make  it  on  error.     Id. 

S.  Cheats  and  Frauds,  to  what  extent  indictable  at  common  law.  Peofk 
V.  Oarrett,  125. 

4.  To  Justift  Conniction  for  Statutory  Offense  of  Skllino  Laxd 
Twice,  it  is  necessary  to  charge  in  the  indictment,  and  prove  at  the  fanal, 
the  first  and  second  sales,  barter,  or  disposal  of  the  land,  as  specified  iii 
the  statute;  and  that  such  second  sale,  etc.,  was  for  a  valuable  consid- 
eration, and  was  made  fraudulently,  — that  is,  with  intent  to  dafraad 
either  the  first  or  second  purchaser.     Id. 

ft.  Same  —  When  Second  Sals  not  Fraudulent. — In  such  ease^  ths 
second  sale  is  not  fraudulent  within  the  meaning  of  the  statote^  if  mads 
to  parties  at  their  request,  and  after  being  fully  informed  1^  the  grantor 
of  the  fact  and  the  tenor  of  the  first  sale. 

ft.  It  need  not  be  Averred  in  IndictbiEnt  for  Foboino  Bahx  Ckhk 
that  the  instrument  alleged  to  have  been  foiged  had  the  proper  reveniu 
stamp  attached;  and  a  conviction  under  such  an  indictment  woold  bs 
good,  without  proof  of  such  fact,  if  the  instrument  was  proved  to  bs 
false  and  forged,  and  made  with  the  intent  charged.    Cfron  v.  PeopU^  474 

7.  Indictment  for  Forging  Paper  Pcki^rtino  to  havb  bbbit  Madibt 

Agent,  in  the  name  of  his  principal,  need  not  aver  the  anthoritgr  of  the 
^ent,  or  that  it  was  so  drawn;  setting  out  the  instniment  in  Jbse  sarh^ 
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with  an  allegaiion  that  it  wu  made  with  the  intent  to  dMrtaxd  the  party 
whose  name  is  signed  to  it,  is  sufficient  under  the  statute.    Id, 

BL  OmasiON  in  Indictment  for  Foboino  Bank  CBacK«  set  out  in  hcee 
veHiOf  of  the  figures  denoting  the  number  of  the  check,  and  also  of  the 
letter  **C"  written  under  the  signature,  is  not  variance.     Id, 

9.  Fob  Pir&POSEor  Identiftii.o  Pabttanb  Teansaction,  and  as  re«  peste, 
evidence,  on  the  trial  of  a  party  iadicted  for  forgery,  of  another  forgery 
committed  by  him,  at  the  time  of  the  commission  of  the  offense  for  which 
he  was  on  trial,  is  competent.    Id. 

lOi  In  Case  or  Homicide,  Malice  mat  be  Implied  from  any  unlawful  act 
dangerous  to  life,  committed  without  lawful  justification.  State  v. 
Moore,  776. 

11.  Cbime  of  Murder  is  EasENTiALLr  Same  ttkder  Iowa  Statute  as  at 
Common  Law,  and  death  caused  by  an  unlawful  attempt  to  procure 
an  abortion  is  murder,  although  there  was  no  intent  to  cause  the  death 
of  the  woman.     Id. 

12.  It  IS  Murder  in  Second  Degree,  under  Iowa  Statute,  to  cause 
death  in  the  procuration  of  a  willful  abortion,  and  in  a  prosecution 
therefor,  it  is  error  to  instruct  the  jury  that  the  defendant  may  be  con« 
victed  of  manslauj;hter.     Id, 

18l  Declaration  or  Person  Charged  to  have  been  Murdered,  made 
before  leaving  home,  that  he  intended  soon  to  leave,  and  never  make 
himself  known  to  or  be  heard  from  by  his  family,  is  not  adnussible  on 
the  trial  for  the  murder,  though  the  defendant  claims  that  the  body 
found  was  not  the  body  of  that  person.    State  v.  Vmeent,  753. 

14i  Burden  or  Proving  that  Person  Charged  as  Ordered  was  Alive 
at  the  time  of  the  alleged  murder,  after  prima  /ode  proof  that  the  body 
found  was  his,  is  upon  the  prisoner,  and  the  evidence,  as  in  the  case  of 
proving  an  alibi  of  the  prisoner,  must  outweigh  the  evidence  of  the 
prosecution.    Id. 

1&  On  Trial  roR  Homicide  Committed  While  Deceased  and  Prisoneb 
WERE  ON  JouRNET  TOGETHER,  evidence  of  statements  of  the  deceased 
while  engaged  in  the  journey,  about  where  they  had  come  from,  and 
where  they  were  going,  are  admissible  as  part  of  the  ree  geetce,  though 
not  msde  in  the  prisoner's  presence.     Id, 

10,  Dbclarations  bt  Deceased  while  Rbalizino  Ftmset.?  to  be  in  Dtino 
Condition,  concerning  the  circumstances  attending  the  receipt  of  his 
fatal  wounds,  though  made  early  in  the  morning,  and  his  death  did  not 
occur  until  the  middle  of  the  afternoon  of  the  same  day,  are  admissible 
in  evidence  against  the  defendant,  on  trial  charged  with  the  murder  of 
the  deceased.     Peopie  v.  Vernon,  49. 

17.  Fact  that  Written  Statement  or  Declarations  Made  bt  Deceased 
IN  ESxTREMis,  verified  by  him,  was  read  in  evidence  on  the  trial  of  the 
party  thereby  accused  of  murder,  is  no  objection  to  the  introduction  of 
other  and  independent  evidence  of  the  same  or  similar  declarations. 
Id. 

in  Impeaching  Evidence,  Time  or  Objeofino.  —  Where,  in  a  criminal 
prosecution,  the  defendant  introduces  witnesses  to  impeach  certain  wit- 
nesses sworn  by  the  state  by  attacking  their  general  character,  the  state 
may  in  turn  introduce  witnesses  to  attack  the  character  of  tne  impeach* 
log  witnesses  of  the  defense,  eemble.  At  all  events,  objection  to  the  ad- 
missibility of  such  evidence  must  be  made  before  it  is  admitted,  and 
manot  be  made  afterwards.    State  v.  Moore,  776b 
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19.  Wm  or  Aooomplicb  is  Coxfktent  Wimns  in  a  orimiiiBl  jiiiiiii  iilfcjn^ 
and  the  weight  of  her  testimony  is  for  the  jury.    Id, 

20.  AoooHPLici  IS  Osnc  Who  is  in  Some  Wat  Concernxd  nr  ComnaBaaw  ov 
Crims,  thoagh  not  as  a  principal,  and  this  includes  all  persans  who  hava 
been  concerned  in  its  commission,  whether  they  are  considered  m  strict 
legal  propriety  as  principals  in  the  first  or  second  degree,  or  merely  as 
accessaries  before  or  after  the  fact    Crtm  t.  People,  474. 

tl.  LioAL  CoNVionoN  MAT  BB  Bad  vipoa  tha  nncoRoborated  testiinciiiy  ei 
an  accomplice.    /dL 

CURTBSl. 

Bkcatb  bt  Cubtest,  Pbiob  to  Illinois  Marrtbo  Woman's  Act  of  1861, 
GoNiXBBXD  a  present  existing  rights  giving  the  owner  anthority  to  iiaa 
and  enjoy  it  until  it  became  extinct.    Ciari  t.  Thompeim^  457. 

DAMAGES. 

1.  ExsMTLABT  Damaobs  ABB  NEVER  ALLOWED  exospt  where  gross  fraud, 
malice,  or  oppression  are  shown;  and  in  the  absence  of  these  element^ 
damages  should  be  confined  strictly  to  compensation  for  the  injury  sus- 
tained.    Chicago  v.  MarUn,  690. 

t,  CoMPENSATORT  DAMAGES  FOR  Causino  PERSONAL  Injubibs  sie  to  be  meas- 
ured by  the  loss  of  time  daring  the  cure,  the  expense  incurred  in  pespecl 
thereto,  the  pain  and  Buffering  undergone  by  the  plaintifi^  and  the  pecu- 
niary  loss  consequent  upon  any  permanent  injury.    Id, 

S.  Municipal  Corporations  are  Liable  for  Compensatort  Damages  only, 
except  in  cases  of  malice  or  willful  negligence,  which  elements,  it  seems, 
can  scarcely  be  attributed  to  such  bodied.    Id. 

4  MuNiGQCPAL  CoRORATIO^s  MAY  ExERCisE  DiacRETiON  as  to  the  time  of  mak- 
ing repairs  in  streets  which  are  little  used  by  the  public,  and  are  not 
in  a  business  portion  of  the  city;  and  in  an  action  for  damages  for  a  per- 
sonal injury  sustained  by  a  traveler  upon  such  a  street,  by  reason  of  a 
defect  therein,  the  corporation  cannot  1)e  held  guilty  of  gross  negUgenoa 
SO  as  to  subject  it  to  liability  for  exemplary  damages  beoansa  of  its  mora 
failure  to  make  the  necessary  repairs.    Id. 

See  Interest. 

DEBTOR  AND  ORBDITOB. 
See  Fraud. 

DEDICATIOy. 

1.  To  Sbow  Dedication,  by  User,  of  Land  of  Individual,  to  a  poblis  iia% 
it  must  have  been  a  user  by  the  public  adverse  to  and  exolnsiva  of  tha 
use  and  enjoyment  of  the  property  by  the  proprietor,  and  not  a  mere 
use  by  the  public  under  and  in  connection  with  its  use  by  the  ownar  in 
any  manner  desired  by  hiuL     Talbot  v.  Qrace,  704. 

%,  Words  "Garden  Square"  Marked  on  Block  in  Town  Plat  do  iwyl 
necessarily  imply  dedication  of  the  block.  The  words  are  equivocal, 
and  resort  must  be  had  to  extraneous  drcumstanoes  to  discover  what 
was  intended  thereby;  and  they  were  in  this  case  insufficient  to  estab. 
lish  a  dedication,  especially  after  a  lapse  of  eighteen  yean  from  the 
period  of  the  supposed  dadication,  during  all  of  which  time  the  defend- 
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^3  tatV  aots  and  eondnot  were  whoUy  inooniigfteiii  witfi  m  dtflettJon  is 

pablio  use.    Petti  t.  i9cAofte^  729. 
■  ■^  9  Ooti  n  OH  Pdbuo  to  Eskabldb  DiDnumnr.    Id, 

X  See  STkivTE  ov  LnoTATiojrfl^  6. 

•■« 

DEEDS. 

1.  To  RE2n>i]i  Deed  Apmpsible  in  Evidksce,  acknowledgment  nnul  dioir 
i '  where  it  was  made  and  certified,  or  the  court  must  be  able^  1^  taking 

the  acknowledgment  and  deed  together,  to  presume  in  what  state  it  was 

taken.    Thns  where  the  venue  to  a  certificate  of  acknowledgment  is 

simply  "County  of  New  York,"  and  there  is  nothing  in  the  certifioate 

>  nor  in  the  deed  indicating  in  what  state  the  acknowledgment  was  taksn» 

-^  the  acknowledgment  is  insufficient,  and  the  deed  not  admissiWe  in 

*  evidence.    Hardin  v.  Kirh,  581. 

S.  Words  "Rblxasb,  Rnasi,  avd  Forktxr  QuncLAm "  Usid di  Dbid  oi 
land  pass  a  title  in  fee  to  the  alienee.    Rowe  v.  BeekeU^  670. 

^  See  Exsounoiia,  11,  12. 

DOMICILE. 

TSMPORART  RniDBNGB  OKLT  18  SHOWN  BT  FaCTO  OV  THIB  OaSE,     A  tOUI- 

poraiy  residence  in  a  state  does  not  change  its  character  by  being  long 
continued;  and  the  fast  of  voting  in  the  state  is  not  necessarily  dooiaiTV 
of  the  character  of  the  rendenoe.    Easterfy  v.  (Toocf to^  287. 

:  DOWER, 

See  WiLLfl^  7. 

EJECTMENT. 

!».  All  Who  Com  into  FossnsioN  of  Laitd  afrr  Action  Bnoooar 
MUST,  Fbima  FAOin»  Qo  out  under  writ  of  possession,  if  the  plaintifl 
recovers;  for  the  presumption  ie,  that  they  came  in  under  the  defendant. 
[  Wetherbee  v.  Dunn,  166. 

%  Ovs  Who  Cohis  into  Possession  op  Land  undbr  Juikhoent  Collv« 
nvsLT  Obtainxd  aoainbt  Defendant  in  an  action  to  recover  possession 
^         of  the  land,  pending  the  action,  must  go  out  under  a  writ  of  possession 
against  the  defendant.    Jd, 

%  Omk  Who  BNma  under  Defendant  in  Ejeotment,  aitbb  Suit  Ook* 
MsvoBis  Takm  and  Holds  the  possession  subject  to  the  Judgment  to 
be  rendered  in  the  suit,  though  not  made  a  party  to  it.  Oetgen  v.  Am% 
468. 

t,  Lahdlobd  oaxnot  be  Said  to  Hold  under  hie  Tenant,  wbero  be  lo- 
snmss  possession  of  the  demised  prendses  alter  the  commencement  of  a 
suit  in  ejectment  against  his  tenant^  and  alter  the  term  has  expired.   Id, 

$^  Jujsoa  Ejectment  Act  Requirbs  Tenant  Sued  in  Ejectment  to 
KoOFr  his  landlord,  under  a  penalty  for  not  doing  so;  and  the  landlord 
can  appear  and  defend  in  the  name  of  his  tenant^  or  may  be  made  a 
eo-defendsnt  in  the  suit.  After  such  notice,  and  an  opportunity  to  de- 
land,  the  landlord  will  be  concluded  by' a  judgment  for  the  pli^«<:»<^ 
and  liabls  to  bo  evicted,  if  the  premises  have  been  surrendered  to 
hinit  tboogh  the  Judgment  may  have  been  only  against  the  tenant^  in 
Id. 
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i.  ItASjnjofKD,  TO  Whom  Tsnaht  has  SuBBunrntBD  FoasBanoir 

Suit  nr  Emcmtxsn  against  the  latter,  cannot  be  evicted  by  a  writ  of 
pooBewion  iasned  on  the  jadgment  ag^unat  the  tenanti  where  he  had  m^ 
notioe  of  the  pendency  of  the  aoit^  and  was  chaigeable  with  no  fanlt  or 
lachea.  In  such  case,  the  writ  should  be  stayed,  on  the  motion  of  the 
landlord,  until  he  can  be  made  a  party  to  the  existing  suit,  and  » trial  be^ 
had  upon  the  merits.    I(L 

T*  Ih  DcnBXDfiHo  QmnnoN  of  Lachu  on  Part  of  Landlobd^  nr  vor 
If ovoro  at  an  eariier  day  to  set  aside  a  judgment  by  default  in  eject- 
ment taken  against  his  tenant,  after  he  had  knowledge  of  it^  the  fact 
that  up  to  the  time  of  making  his  motion  no  writ  of  poesession  had  beei^ 
issued  should  be  taken  into  the  account.    Id. 

S.  Whsthxr  PLAiNTirr  in  EncntKsn  Who  Fails  to  Takb  oot  ho  Writ 
OF  P068B8SION  for  a  year  after  judgment  is  entitled  to  it  without  a  fecial 
order,  qucere.     Id'. 

9.  CSooBT  THAT  Rexdebs  Juimmsht  IN  EjvoTMKNT  SuTT  ExEttuuBS  a  spode* 

of  equitable  jurisdiction  over  the  writ  of  possession,  recalling  it  if  jus* 
tioe  requires,  and  sometimes,  after  execution,  awarding  a  writ  of  restitn* 
tion.    Id* 

10.  Unbrb  Dbglabation  in  EjsonnDrF  iob  Entirx  Prxmibbs,  an  undivided 
.    interest  cannot  be  recovered,     ffardin  v.  KSrk,  581. 

11.  In  AonoN  of  Ejxotmxnt  for  Wholb  Prwitom,  plaintiff  will  not  be 
permitted  to  establish  title  to  a  less  interest;  and  henoe  a  deed  offered 
for  that  purpose  is  properly  excluded.    Id. 

1^  Whkeb  Seybral  Sbparatb  AcnoNB  of  Bjectmbnt  abb  Bboxtoht  against 
'  the  same  defendant,  at  the  same  term  of  court»  for  the  same  land  and  by 
different  attorneys,  both  being  docketed  as  one  mdt,  the  plea  being  so 
entitled  and  filed,  and  the  docket  entries  showing  that  it  was  so  treated 
by  the  parties,  the  court  will  be  justified  in  the  inference  that  they  were 
eoDsolidated  by  consent;  and  the  defendant's  motion,  made  after  hear- 
ing the  evidence,  that  the  court  require  the  plaintiflh  to  elect  upon  wfaidi 
declaration  they  will  proceed,  comee  too  late,  and  the  court  will  not  err 
in  denying  the  motion.  If,  however,  the  court  grants  the  motion,  and  it 
appears  that  the  evidence  does  not  establish  a  right  to  recover  on  the 
part  of  the  plaintiff  whose  declaration  was  excluded,  the  court  comnuta 
no  error,  its  action  operating  as  though  the  court  had  rendered  judgment 
■gainst  him,  which  it  could  properly  have  done  under  the  oinnmatanoea. 
Id. 

tSi  Under  Ilunoib  Statute  ooncernino  Actions  of  EjBomBHT,  which 
provides  that  "the  declaration  may  contain  several  counts,  and  aevaral 
parties  may  be  named  as  plaintifls  jointly  in  one  counti  and  separately  in 
others,"  parties  may  sue  jointly,  and  proceed  jointly  in  one  count,  for  the 
land,  and  each  separately  in  other  counts,  and  either  for  the  whole,  a 
part,  or  for  a  separate  and  undivided  interest^  but  parties  cannot  bring 
separate  actions,  and  be  required  to  consdlidato  them  without  their  con- 
sent.   Id. 

14.  Plaintiff  in  Action  of  Eight  must  Rboover  upon  Strbnoth  of 
HIS  Own  Title,  and  not  upon  the  weakness  of  his  advenary'a.  He 
must  show  the  legal  title  to  be  in  himself.     Huntmfftom  v.  JtwtU^  788L 

16.  In  Action  fob  Reoovert  of  Real  Profebtf,  Plaintivf  oan  onlt 
Rboover  on  Leqal  Title  to  the  poasessihn  paramount  to  the  legal  er 
equitable  title  of  the  defendant    ISpim  v.  BeckeUt  676. 
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10,  BaoovsRT  IN  Ejectment  must  bk  According  to  Claim  made  in  th# 
declaration.  The  plaintiff  cannot  recover  a  different  estate  irom  thai 
elaimed,  nor  can  he  recover  an  undivided  intezeet  when  he  ooonte  for  tho 
whole.     Clark  v.  Thompeon,  ^51. 

EQUITY. 

1.  JuBiBDionoN  n  Chancebt  of  Pefbnsb  at  Law.  — Where  the  holder  of  i^ 
note  executed  with  a  power  oi  attorney  to  confess  judgment  procures 
judgment  thereon  in  a  foreign  county,  without  notice  to  the  debtor,  tho 
latter  will  not  bo  precluded  from  resorting  to  a  court  of  chancery,  al- 
though the  ground  of  relief  sought  in  chancery  could  have  been  mado 
available  in  a  suit  at  law,  if  the  debtor  had  had  notice  of  the  pendency 
of  the  proceedings.     Cooper  v.  Tyler,  442. 

t.  Sworn  Answer  of  Defendant  to  Bill  in  Equity  is  Evidence  in  hia 
favor  equal  in  weight  to  the  testimony  of  a  single  witness,  and  is  not  to 
be  discredited,  nor  any  presumption  raised  against  it,  by  reason  of  it* 
being  the  answer  of  an  interested  party;  and  the  answer  is  sufficient  in 
itself  if  direct  and  positive  and  responsive  to  the  bill,  to  establish  th* 
denials  and  the  affirmations  of  facts  which  it  contains,  if  not  outweighed 
by  opposing  proof.     Pickering  v.  Day,  291. 

8l  To  Oyeboomx  Answer  of  Defendant  to  Bill  in  Equttt,  it  is  not  indis- 
pensable in  all  cases  to  have  the  testimony  of  a  witness  with  corrobora- 
tive circumstances;  because  circumstances  alone  may  sometimes  be  found 
in  the  answer  itself,  or  in  documentary  evidence  referred  to  in  the  an- 
gwer  sufficient  to  more  than  countervail  the  denials  of  the  answer.  Th* 
rule  properly  applies  to  the  case  of  an  answer  opposed  only  by  the  tes* 
timony  of  a  single  witness.    Id. 

4.  Witness  Relied  on  to  Overcome  Answer  to  Bill  in  Equitt  must  noi 

only  be  competent,  but  his  testimony  must  be  credible;  and  the  circum- 
stances depended  upon  as  corroborative  must  be  such  as  to  materially 
support  the  witness  and  strengthen  his  testimony,  so  that  when  both 
are  considered  together,  they  may  he  sufficient  to  satisfy  the  conscience 
of  the  court  that  the  allegations  and  charges  of  the  bill  are  true.     Id, 

5.  Answer  to  Bill  ought  not  to  be  Overthrown  by  evidence  less  positive 

than  the  allegations  and  denials  of  the  answer,  nor  should  it  be  out- 
weighed by  proof  of  circumstances  which  may  be  reconciled  with  the 
trutii  of  the  statements  therein  contained.    Id, 

t.  Burden  of  Proof  as  to  New  Matter.  — If  the  answer  to  a  bill  in  chan- 
cery, by  way  of  affirmative  allegations^  sets  up  new  matter,  not  respon- 
sive to  the  bill,  the  burden  is  upon  the  defendant  to  prove  the  allegation* 
as  charged.     Cooper  v.  Tyler,  442. 

7.  In  Suit  to  Quiet  Title,  Complalvant  is  not  Bound  to  Show  a  per- 
fect title  against  all  the  world,  as  in  a  possessory  action.  Hueker  v. 
Dooley,  614. 

6.  In  Surr  to  Quiet  Title,  It  is  Proper  to  Decree  that  the  deeds  con-> 

stituting  the  cloud  be  set  aside  and  removed;  but  the  court  should  not 
decree  that  the  holder  of  such  deed  convey  his  title  thereunder  to  the 
complainant.  Id, 
9L  Wife  is  Entitled  to  have  Title  Quieted  in  Her  in  Action  to  Qunrr 
Title  brought  by  the  purchaser  at  execution  sale  against  her  and  her 
husband,  where  the  husband  conveyed  by  misdescription  to  his  wife'b 
lather,  who  afterwards  conveyed  voluntarily  to  her  by  the  same  descrip- 
tion; and  afterwards  a  judgment  was  entered  against  the  husband,  ui 
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whom  tho  naked  legal  title  still  remained,  but  he,  before  ezeeatioa 
of  the  land,  executed  a  deed  to  his  wife,  redting  therein  thai  it 
made  to  correct  the  mistakes  in  the  two  former  deeds;  and  the  heirs  of 
the  first  grantee  are  not  neoessary  parties  for  this  purpose.  Tkoma»  t. 
Kennedy,  740. 
to.  Wherb  Equtit  would  Cokfkl  Gbamtor  to  Oobsbct  Mdeaxb  Df  Db- 
■CHiPTXON  OF  Laxd  intended  to  be  conveyed,  he  may  do  folnBtarilj 
what  might  thns  be  enforced.    Id. 

8ee  Fraot)^  1;  SfioiFio  Pbbiobmavcdl 

ESTATES. 
See  CuRTEST. 

ESTATES  OF  DECEDENTS. 

PiOBATB  Court  has  No  Power  to  Appropriate  Share  ov  Heik  ob 
Devisee  to  the  payment  of  his  debts,  even  though  the  debt  is  ia  jndg* 
ment,  and  the  devisee  in  state  prison  under  a  conviction  of  felony.  It 
can  do  no  more  than  pay  the  claims  against  the  estate,  and  distribute 
the  remainder  among  the  heirs  and  devisees.    EUaU  qf  I^oval,  111. 

See  Probate  Courts;  Wills. 

ESTOPPEL. 

1.  Ebtoppsl  — ^AoQuisacENCB  IN  Case  or  Mistake. — Patents  for  certain  lands 
were  issued  to  two  persons  bearing  the  same  name,  and  byja  mistake  in 
their  delivery  each  got  the  other's  patent,  but  acquiesced  and  took  the 
land  described  in  the  patents  as  received  by  them,  and  profited  out  of  the 
same:  held,  that  each  of  them  and  their  repreeentatives  were  estopped 
from  raising  the  question  of  such  mistake,  and  claiming  the  land  of  the 
other.    Oofdner  v.  Ladue,  557. 

S.  Oke  Who  n  nc  Possession  of  Land,  Claiming  It  as  his  Own,  soBt 
NOT  Admit  Title  in  Another  by  purchasing  the  other's  claim  of  title 
to  quiet  his  own  title  and  avoid  litigation.  Such  purchaser  is  not 
estopped  by  the  purchase  from  denying  the  validity  of  the  claim  thns 
purchased.     Camum  v.  Sioekmon,  205. 

S.  Law  ix>E8  not  Favor  Doctrine  or  Estoppel,  which  may  be  said  to  be 
founded  upon  the  adage  that  **the  truth  ia  not  to  be  spoken  at  all 
times  ";  and  the  doctrine  is  never  to  be  applied,  except  where  to  allow 
the  tmth  to  be  told  would  consummate  a  wrong  to  one  party  or  enable 
the  other  to  secure  an  unfair  advantage.    FrahkHn  v.  Jienda,  129. 

See  Landlord  and  Tenant,  2-4. 

EVIDENCE. 

I.  Irrelevant  Evidence  should  be  Excluded.  A  compromise  agreement 
signed  by  a  part  only  of  the  creditors  of  a  debtor,  including  the  plain* 
tifi'  in  a  subsequent  action,  and  which  was  to  be  void  unless  signed  by  all, 
is  inadmissible  to  affect  a  different  agreement  afterwards  entered  into 
between  the  plaintiff  and  the  debtor.     Parker  v.  BenUm,  246. 

%  Courts  op  Indiana  must  Take  Judicial  Nones  of  what  is  and  what  Is 
not  the  public  statutory  law  of  the  state.    Evana  v.  Browne,  710. 

S.  OBJEonoN  to  Admissibilitt  of  Deposition  in  Evidence  must  be  Mum 
EEPORB  Entering  on  Trial,  and  cannot  be  made  afterwards,  where 
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=  the  gnmnd  of  the  objection  appem  upon  tli«  fouse  of  the  depoeltioiL 

BoUima  ▼.  Letter,  674. 
ir  4.  AonoN  OF  Trial  Coubt  nr  AoMirriNo  Etidkrcb  will  bb  Pbbbuiibd  to 

's  be  Right,  in  the  abeenoe  of  any  proof  to  the  contrary.    OnaUM  ▼.  Rtam^ 

695. 

4.  Whebb  Evidence  is  Striotlt  Rebuttikg,  it  is  not  error  for  the  ooozt  to 
s  refoee  to  allow  the  introduction  of  testimony  in  reply.    Id. 

<(.  Testimony  Ruled  out  bt  Coubt  job  Ohb  Pubposb,  but  Admhtbb 
fOB  Anotbeb,  can  only  be  considered  by  the  jory  for  the  pnrpoae  for 
which  it  was  received.     JdacdougaU  v.  Maguirtf  98. 

t.  All  Ajfibmative  Issues  in  Civil  Cases  abb  to  bb  Pbovbd  by  a  pre- 
ponderance of  evidence.    Mitchell  v.  Deeds,  621. 

f.  Where  Declaration  in  Action  upon  Stipulation  in  Lbasb  or  Mill  to 
surrender  premises  in  good  condition,  accident  by  fire  excepted,  charged 
that  the  mill  was  burned  by  a  fire  caused  by  the  misconduct  and  care* 
lessness  of  the  defendant,  the  court  committed  no  error  in  refusing  to 
instruct  the  jury  that  they  could  not  find  a  verdict  against  the  defend- 
ant unless  the  evidence  was  such  as  would  convict  him  of  the  crime  of 
arson,  and  unless  they  had  no  reasonable  doubt  of  his  guilt,  and  in  giving 
the  instruction  that  a  fair  preponderance  of  proof  which  satisfied  the 
mind  of  the  jury  was  sufficient.    Spmgue  v.  Dodge,  523. 

9.  Criminal  Offense  Charged  in  Pleadings  in  Civil  Cases  must  be  proved 
beyond  a  reasonable  doubt;  but  the  rule  does  not  apply  to  cases  where 
the  charge  of  criminality  is  not  made  in  the  pleadings.     Id. 

to.  Presumption  OF  Innocence  SHOULD  be  Indulged  IN  CrviL  Cases  in  which 
the  pleadings  do  not  charge  a  criminal  offense,  but  either  side  relies  npon 
establishing  a  criminal  offense  against  the  other,  and  the  presnmpti6n 
can  be  rebutted  only  by  such  evidence  as  satisfies  the  mind  of  the  jury. 
Clearer  proof  is  necessary  in  such  case  than  in  one  involving  no  crimi- 
nality, but  the  sufficiency  of  the  proof  is  to  be  left  to  the  jury,  and  the 
rule  of  reasonable  doubt  does  not  apply.    Id. 

11.  Testimont  of  Physicians  that  It  would  bb  Impo^^iblb  for  Ant  Onb 
to  Identify  a  human  head  after  preservatitn  for  a  certain  time  in  alco- 
hol is  not  adnussible,  for  it  is  a  conclusion  from  facts  which  can  be  drawn 
by  the  jury  alone.  It  would  be  competent,  however,  for  the  witnesses 
to  state  the  character  and  nature  of  the  change  produced  by  death,  and 
to  explain  or  illustrate  to  what  extent  these  changes  had  operated  npon 
the  head  in  question.     State  v.  VineerU,  753. 

12.  Declarations  Springing  out  of  Principal  Transaction  arb  to  bb 
Rbgarded  as  contemporaneous  with  it,  and  are  admissible  in  evidence  as 
part  of  the  res  gesUx,  if  they  tend  to  explain  the  principal  transaction, 
and  were  voluntarily  made  at  a  time  so  near  to  although  not  precisely 
concurrent  with  it  as  to  preclude  the  idea  of  deliberate  design.  People 
V.  Vernon^  49. 

13.  Declarations  of  Voluntary  Grantor,  Made  during  Qrantbb's  Ab- 
sence AND  without  his  KNOWLEDGE,  that  he  was  insolvent  when  the 
deed  was  made,  are  not  admissible  against  the  grantee  for  the  purpose 
of  showing  the  conveyance  to  be  fraudulent  against  creditors.  RedfiM 
V.  Bvdc,  241. 

14  Acts  of  Ownership  and  Declarations  of  Grantor  Remaining  in  Pofi* 
session,  ADMissiBiLrrv  of  in  Evidence. — Where  a  grantor  remains 
in  possession  and  manages  the  property  as  before,  and  the  question  is 
whether  he  is  occupying  as  owner  or  as  agent  of  the  grantee,  his  acts  of 
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ownership  are  xlmiwrible  in  evidence  against  the  grantet,  and  Ids  dscUi 
rations  made  in  connection  with  them  are  also  admiarihto  aa  cjplaaatoty 
of  them.  liL 
IS.  Dtuo  DicuouTioxa  or  Pkiuon  Killxd  ark  icot  KosaaaauM  to 
Chabqe  Dbfendaht,  in  aa  action  against  a  railroad  company,  for  nqg^i* 
gence  in  causing  the  death. 

16.   ]>TIlia  DICLA1U.TION8  OF  PkBSON  BlILLXD  A&B  never    APMTMTBLEt   IX- 

OKFT  nr  Pmuo  PBOSBOunoifs  for  felonious  homicides.    Id. 
Bee  ADYMBsm  Posbsbbioh,  4;  Aonrcr,  3;  Assault  and  Battbrt;  Corfosa- 
noN%  7;  Criminal  Law;  Dked6»  %  Equiit;  JuDOMENra^  6,  7;  Ma- 
uaouB  FEOSBOirnoN;  VAxrmov,  3;  Pleading  and  Praciicb. 

EXECUTIONS. 

1.  How  TO  Lbvt  ErBOunoN  where  Detendant  n  PRnnrr — Waivkr  or 
Defendant's  Claim  of  Exemption.  —  A  sherifi^  wbenerer  practicable^ 
should,  before  he  levies  an  execution,  notify  the  defendant  of  his  havixig 
such  execution  in  his  hands;  and  the  defendaot  upon  such  notice  muitk 
if  he  claims  the  benefit  of  the  statute  exempting  from  execution  his  per- 
ional  property  and  the  land  on  which  he  resides  until  the  rest  of  hi» 
property  in  the  county  is  exhausted,  furnish  the  officer  with  a  de8crip> 
tion  of  his  other  property  liable  to  sale  on  execution,  or  he  will  be  con- 
sidered to  have  waived  his  lights  under  that  statute.  People  v.  Patnerp 
418. 

t.  BnrBor  of  Defendant's  Failure  to  Rxebcwe  Riqht  of  Selection.  — 
Upon  defendant's  doing  notified  by  the  sheriff  that  the  latter  haa  an  exe- 
•  cation  in  his  hands  to  levy,  the  former  has  a  right  to  select  such  prop- 
erty as  he  desires  to  retain  under  the  statute,  surrendering  to  the  officer 
all  his  other  property  not  thus  selected  or  specifically  exempt^  for  the 
satisfaotion  of  the  execution;  and  if  the  defendant  so  neglects  or  re- 
fuses to  make  a  selection  of  property,  the  officer  may  proceed  to  levy 
upon  any  of  his  property  not  specifically  exempt,  and  sell  it,  regudkas 
of  any  dahn  the  defendant  may  subsequently  set  up  to  such  properly  as 
having  been  selected  by  him.     IcL 

S.  How  TO  Levy  Execution  where  Defend Airr  is  Assent — Defendant's 
Right  to  Select  affer  Levt.— Where  the  defendant  is  absent  from 
the  county  while  the  sheriff  has  an  execution  in  his  hands  for  service, 
and  cannot  therefore  be  notified,  it  is  the  sheriff's  duty  to  make  a  levy 
on  all  of  defendant's  property  not  specifically  exempt^  and  the  defendant 
may  thereafter  make  his  selection  of  the  very  property  levied  on  pre- 
eisely  as  he  might  have  done  before  the  levy,  provided  it  was  suoh  in 
quality  and  value  as  he  might  have  selected  before  the  levy.  But  in 
such  case,  the  defendant  should  surrender,  or  offer  to  surrender,  an 
amount  of  other  property  sufficient  to  satisfy  the  execution;  and  ne- 
glecting to  do  this,  the  officer  may  proceed  with  the  sale,  if  the  aggre> 
gate  value  of  the  property  levied  on  and  afterwards  selected,  sad  that 
still  retained  by  the  defendant  and  not  specifically  exempt  from  execu- 
tion, exceeds  six^  dollars.  If  it  does  not  exceed  this  amount,  the  officer 
will  be  liable  to  the  penalty  of  the  statute  if  he  sells  such  property.    Id. 

4k  fiHERIFl^S  LiABIUTT  FOR  FAILURE  TO  ItEVT  EXECUTION  —  DlLIGBNCB  Bm- 

QUIRSD.  —  The  law  requires  at  least  reasonable  diligeniw  of  a  aheriff  in 
Isvying  an  execution;  and  where  he  receives  the  writ  from  a  foreign  county 
agi^nst  a  party  defendant  residing  in  his  county,  who  is  in  posseswion  of 
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land  of  sufficient  valae,  in  excess  of  the  encnmbrances  np<m  it,  to  make 
the  debt,  he  is  guilty  of  negligence  if  he  fails  to  make  a  levy  upon  the 
land  and  to  file  a  certificate  of  the  same  in  the  recorder's  office  of  his 
oonnty,  though  the  execution  plaintiff  has  not  furnished  him  with  any 
funds  to  i)ay  the  fees  for  filing  and  recording  the  certificate  of  levy. 
The  sherifiTs  duty  is  to  levy  on  the  land  and  make  his  certificate  to  the 
derk.  This  will  exonerate  him,  and  the  question  of  fees  is  between 
the  clerk  and  execution  plaintiff.  An  omission  to  make  the  levy,  and 
to  make  and  file  the  certificate  thereof,  will  deprive  the  execution  plain* 
tiff  of  his  lien  on  the  land.     Id, 

t.  Fact  that  Shbrifv  is  Informed  that  Personal  Pbopertt  Fouvd  nr 

Dzhndant's  Po5)SESSIOn  is  not  the  property  of  the  defendant,  will  not 

exempt  him  from  liability  for  not  levying  an  execution  upon  it,  if  it 

afterwards  appears  that  the  property  at  the  time  was  the  property  of  the 

..'   .  defendant.     Id, 

-.  <.  Failure  to  Levy  Execution,  how  Justified — Burden  of  Proof.  —  If  a 

sheriff  fails  to  make  a  levy  on  the  personal  property  in  the  possession 
of  the  defendant,  he  can  only  discharge  himself  from  liability  by  show- 
ing that  the  property  was  not  subject  to  levy,  and  the  onus  probandi  is 
upon  the  officer.     Id, 

7.  Measure  of  Damages  against  Sheriff  for  Failure  to  Levy  Execution 
is  the  actual  damages  sustained  by  the  execution  plaintiff,  and  such  dam- 
ages  may  be  recovered  by  an  action  on  the  sherifi^s  official  bond.     Id, 

6.  Real  Estate  mat  be  Sold  and  Good  Tffle  thereto  Passed,  in  Gboboia, 
under  Execution  on  Common-law  Judgment  levied  after  the  levy  of 
an  attachment,  but  before  judgment  on  the  attachment.  Kilgo  r.  CasUe' 
berry,  406. 

9.  One  Defendant  has  Right  to  Purchase  Pbopertt  of  Ck>-DEFENDA2rT  ax 

Execution  Sale  on  a  judgment  obtained  against  them  both,  and  will 
obtain  a  good  title  thereto.     Id. 

10.  Equity  will  not  Set  Aside  Execution  Sale  on  Mere  General  Charoi 
or  Fraud,  without  specification  of  fraudulent  acts.    Id, 

11.  Statute  Requiring  Sheriff,  on  Presentation  of  Cebtificatk  of  Puii- 
r  CHASE  of  land  bold  under  execution,  to  execute  a  deed  to  the  holder 

thereof,  if  the  land  has  not  been  redeemed,  must  be  construed  to  mean 
''  that  the  deed  is  to  be  so  executed  if  such  presentation  is  made  within  a 

reasonable  time;  and  such  time  must  be  considered  to  be  the  time  within 

which  the  judgment  is  a  lien,  and  the  fifteen  months  additional  allowed 

"  for  redemption.    One  seeking  a  deed  after  such  time  must  make  appli« 

eation  to  the  court  in  which  the  execution  was  issued  for  a  rule  upon 
the  sherifi^  on  notice  to  the  parties  interested,  to  show  canse  why  the 
deed  should  not  be  executed.  But  if  the  application  be  not  made  within 
twenty  years,  the  courts  will  hold,  in  analogy  to  the  statute  of  limita- 
^  tions,  and  for  the  protection  of  titles  of  bona  fide  purchasers,  that  such 

(  lapse  of  time  will  bar  the  right  of  the  holder  of  the  certificate  to  have  a 

deed  executed.     HucJxr  v.  DooUy,  614. 

12.  Deed  Executed  on  Application  to  Sheriff  by  Holder  of  Certifioati 
of  purchase,  twenty-nine  years  after  the  sale  on  execution,  will  be  set 
aside  as  a  cloud  upon  the  title  of  the  party  in  possession,  where,  in  the 
intervening  time,  the  judgment  debtor  lias  conveyed  the  land,  and,  by 

S'  several  subsequent  conveyances,  the  title  has  passed  to  a  remote  pur- 

chaser for  value,  and  without  notice  of  any  lien,  who  has  entered  inte 
»>  possession  prior  to  the  making  of  the  sheriff's  deed.    Id, 
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13L  POBCSHAflBR  OV  LiHD  AT  EXEOOTION    SaLS  IS  BoUND  To  TaKB  KoIICB 

of  the  oonditioD  of  the  record  title  up  to  the  tuna  of  the  sale;  and  if  mi 
tbai  tune  en  inetnunent  is  properly  indexed,  he  is  affected  with  ooo- 
stmotive  notice  of  all  it  contains.  Thomas  t.  Kenmedy,  740. 
14.  PossBUON  OF  Land  Which  is  OsTENSiiBLT  as  Much  in  HuaBAn>  a» 
WiVB  will  not  impart  notice  of  the  equitable  title  of  the  wife  to  a  pur- 
chaser of  the  land  at  execution  sale  under  a  judgment  against  the  fans- 
hand,  who  held  the  legsl  title  at  the  time.    Id, 

EXECUTORS  AND  ADMINISTRATORS. 

AtRR  DwoKMM  OF  DtarntiBunoN,  Monxt  op  Dlstributeb  ix  Hands  of 

AUONISTKATOR  MAT  BJC  GARNISHED  by  a  Creditor  of  the  distributee* 

or  may  be  reached  by  proceedings  supplementary  to  execution.    Sttate 

^fNeroc,  111. 

See  Probate  Courts;  Wills,  5. 

EXEMPnONa 
See  EzxoirnoN& 

FACTORS. 
See  Plbdob,2. 

FIXTURES. 

WmUKEA — Bbsaoh  of  Bond  to  Rxturn. — The  fixtures  in  a  miU  erected 
upon  land  on  which  were  two  mortgages  were  sold  under  execution  by 
the  Junior  mortgagee,  and  by  him  purchased  and  removed  from  the  mill. 
He  then  rented  the  fixtures  to  a  third  party  who^  with  his  consent* 
placed  them  back  in  the  mill  for  use,  giving  his  bond  for  their  return. 
HM,  that  they  thereby  became  subject  to  the  senior  mortgage,  and  by 
a  foreclosure  tiiereof  and  a  sale  thereunder  of  the  real  estate^  the  fix- 
tures passed  to  the  purchaser,  and  the  right  of  the  purchaser  under  tlie 
Junior  mortgage  thereby  becoming  extinct*  the  party  hiring  the  fixtures 
from  him  is  excused  from  returning  them,  end  cssnot  be  held  liable  ia 
an  aetica  on  his  bond  therefor.    DcmkU  ▼•  Bawt^  OOOi 

FORGERY. 
See  Criminal  Law. 

FRAUD. 

I.  Goncbalmknt  Means,  in  Equity,  Congbalmxnt  of  Thoss  ICatibiaIi 
Facts  and  Circumstances  which  one  party  to  the  contract  is  under  a 
legal  or  equitable  obligation  to  make  known  to  the  other,  and  which  the 
latter,  of  right  and  by  law,  is  entitled  to  have  communicated  to  him. 
Pickering  y.  Dayt  291. 

t.  Creditor  is  Entitlsd  to  Relief  on  Aterrino  and  Protino  That 
HIS  Debtor,  in  anticipation  of  a  judgment  against  him,  fraudulently 
couveyed  his  property  to  another  who  was  privy  to  the  fraud,  with  the 
intent  to  hinder  and  delay  the  creditor,  who  thereafter  obtained  judg- 
ment and  levied  his  execution  on  the  property  in  the  handi  of  the  fraud* 
ulent  grantee,  but  was  afterwards  induced  to  release  the  levy  on  the 
labe  and  fraudulent  representations  of  the  grantor,  and  to  permit  hit 
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Judgment  to  become  barred  by  the  statate  of  limitationB  by  reaeoa  ot 
similar  false  representatiozis  by  the  judgment  debtor,  to  the  effect  thai 
he  had  no  property,  and  was  insolvent;  and  that  he  discovered  the  fraud 
but  recently  before  the  commencement  of  the  action.  Marshall  v.  Bu* 
thanan,  95. 

t.  Law  Afvoros  No  iMKUNrrr  to  Fraudulent  Dxbtor,  who,  by  his  de- 
ceitful practices,  induces  his  creditor  to  forbear  his  efforts  to  collect  hi» 
debt  until  after  it  has  become  barred  by  lapse  of  time.    IdL 

4.  To  CoNSTiTUTS  TRANSACnoN  FRAUDULEiiT,  there  must  be  a  willful  mis- 
representation of  facts,  or  the  suppression  of  such  facts  as  honesty  and 
good  faith  require  to  be  disclosed.    MUchtU  v.  Deeds^  621. 

Sp  Rsfresbntations  Mads  bt  Ofucers  or  Corporation,  to  one  dealinft 
with  it,  that  the  corporation  is  a  legally  organized  body,  when  in  fact  it 
was  irregularly  organized,  will  not  render  the  transaction  void  for  fraud 
and  misrepresentation,  where  it  appears  that  articles  of  inoorporatioi» 
had  actually  been  drawn  up  and  signed,  and  ofiScers  of  the  organiza- 
tion elected,  and  that  the  officers  making  the  representations  did  not 
know  that  the  corporation  was  illegal  and  unauthorized.    Id, 

t.  BURDBK    07    PrOVINO    FraUD    AND    FrAUDULBNT    BlPRIBRirCATIOVl    i» 

upon  the  party  setting  them  up.    Id, 

See  Fraudulxnt  Contxtavobs. 

FRAUDULENT  CONVEYANCES. 

1.  AonoN  Lzx8  roR  False  aud  Fraudulent  Representation,  wherebjr 
another  has  sustained  damage.    MarahaU  v.  Buchanan,  95. 

&   CONVXTANCE  BT  InSOLYXNT,  WHEN  CONSTRUOTTVELT  FrAXTDULENT  AQAINSr 

Creditors.  —  Conveyance  by  insolvent  of  all  his  property,  or  substan- 
tially all,  in  consideration  of  love  and  affection  only,  is  constructively 
fraudulent  against  subsequent  as  well  as  existing  creditors.  Red{fiM  v. 
Buck,  241. 

t.  Adjudication  that  Conyetange  op  Real  Estate  is  Fraudulent,  as. 
against  certain  creditors  of  the  grantor,  affects  the  titie  of  the  grantee 
only  so  far  as  such  creditors  are  concerned  who  were  parties  to  the  pro- 
ceeding in  which  the  adjudication  was  had.  Other  creditors,  not  parties, 
cannot  avail  themselves  of  the  adjudication.    HunUngUm  v.  JeweU,  788. 

ii  Whether  Voluntart  Contetange  to  Child  will  be  Fraudlent  anil 
void  as  to  creditors  of  the  father,  in  the  absence  of  actual  intent  to  de- 
fraud, will  depend  upon  its  reasonableness,  and  the  condition  of  the- 
grantor  as  to  his  ability  to  pay  his  debts  out  of  other  property  retained 
by  him.    Stewart  v.  Boffers,  000. 

i.  State  op  Facts  Held  Suppicient  to  Render  Voluntart  Conyet-^ 
ANOB  to  Child  Void  as  to  existing  creditors  of  the  fother.    Id, 

OARNISHMENT. 
See  Attachment. 

GUARDIAN  AND  WARD. 

L  Lbrxbs  op  Guardianship  are,  bt  Common  Law,  Local  to  the  jurisdio- 
tUm  in  which  they  are  granted;  and  a  foreign  guardian  cannot,  by  virtue- 
of  his  letters  granted  by  the  proper  court  in  another  state,  where  he  and 
his  ward  are  domiciled,  claim  as  a  legal  right  to  recover  money  belong* 
lug  to  the  ward  in  the  hands  of  a  guardian  of  the  estate  of  such  ward 
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reddeat  in  the  state  of  Jndianm.  Bat  the  court  off  common  pleis  in  the 
latter  state,  poaeessing  general  chancery  jurisdiction  in  such  eases,  and 
haTing  jurisdiction  over  the  resident  guardian,  and  the  funds  in  his 
hands  belonging  to  the  ward,  has  power  to  order  that  such  funds  be 
transmitted  or  paid  oyer  to  the  guardian  in  such  other  state  where  the 
ward  ia  domicilwd.     Earl  v.  Dresser,  660. 

^   PROVmON  AUTBORIZIHO  CoURT  HATIKO  JURISDICTION  TO  OrDBR  DeLIYXBT 

or  PROPERTT  TO  NoH-RisiDKMT  GuARDiAifs  of  nou-residsnt  wards  as  to 
the  court  may  seem  just  ai«i  right,  contained  in  the  Indiana  act  of 
1843,  was  but  declaratory  of  the  law  before  its  enactment^  courts  of 
equity  having  possessed  the  same  power  nnder  the  common  law.  The 
question  whether  or  not  such  an  order  should  be  made  is  addressed  to 
the  sound  discretion  of  the  court,  to  be  determined  upon  principles  of 
comity,  equity,  and  justice;  and  where  it  appears  for  the  best  interest 
of  the  ward,  and  that  no  principle  of  public  policy  will  be  violated,  or 
the  rights  of  any  of  our  citizens  be  injured  or  impaired,  the  court  should 
make  the  order.  Id, 
%,  Father  is  Natural  Guardian,  and  unless  morally  or  otherwise  incapaci* 
tated,  has  the  right  to  the  custody,  care,  and  education  of  his 
child.    Id. 

HIOHWAYa 

See  CcBFORATiONS,  37,  39;  DAMAfli,  4 

HOMESTEADS. 

See    RBOIffTRATION. 

HOMICIDE. 
See  Criminal  Law. 

HUSBAND  AND  WIFE. 

1.  Iw  Ebtatx  in  Fu  be Grantbd to  Husband  and  Wer,  Tbkt  abb: 

Joint  Tenants  nor  tenants  in  common,  but  both  are  seised  of  the  «b- 
tirety,  and  the  whole  goes  to  the  survivor.  The  Illinois  statute  of  wiDa 
does  not  change  this  common-law  principle.    Lux  v.  Hqff^  602. 

&  Resulting  Trust  —  Monet  Furnished  bt  Wife. — Lands  were  bought 
with  the  wife's  money,  and  the  conveyance  was  to  the  husband  and  wife 
by  name,  and  their  heirs  and  assigns  forever.  There  was  no  evidence  of 
intention  on  the  part  of  the  wife  to  create  a  trust.  Held^  that  the  law 
'would  infer  that  she  conferred  an  interest  on  her  husband,  as  ezpresssd 
in  the  deed,  and  that  no  trust  would  arise  by  operation  of  law  in  favct 
of  herself  or  her  heirs.    Id, 

S.  Husband  is  Liable  for  Debts  of  Wife  Contracted  before  Marruo^ 
notwithstanding  the  fact  that  the  marriage  took  place  after  the  act  of 
18C1,  which  was  passed  to  protect  the  separate  property  of  married 
women.    Connor  v.  Berry ^  417. 

See  Married  Women;  Mbciianigs'  Liens,  5;  REonrniAXXOii. 

IMFRISONMENT. 

t.  Creditor  mat  Sue  bis  Debtor,  Who  is  Imprisoned  in  State  Psnov 
for  a  term  less  than  his  natural  life,  and  may  subject  the  property  of 
such  debtor  to  the  satisfaction  of  his  debt  during  the  term  of  Ids  ii 
prisonment.     BUaU  qfNerac,  111. 
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,^  "2,  FoBRiruBBs  AHB  I>zBABiLim8  Imposxd  bt  Cknoiov  Law  upon  penoDs 

,    •  attainted  of  felony  are  nnknown  to  the  laws  of  Oalifornia;  and  a  convie- 

^  tion  of  felony  is  followed  by  no  conseqaenoeB  except  mich  as  are  declared 

.  by  statute.    Id, 

\,  Z,  Onb  18  NOT  Dead  ik  Law  who  is  sentenced  for  a  felony  to  the  stats 

prison  for  a  term  less  than  his  natural  life.    Though  his  civil  rights 
are  in  some  matters  suspended,  the  rights  of  his  creditors  are  not  siis- 
i,  pended.    Id, 

I  INFANCY. 

See  JuiusDionoN,  10-12;  MsoHAinoB'  Loenb. 

?  iNJUNcrnoNS. 

^  1.   UinXKR    CaLIVOBNIA    PBACriOBi   PlAINTITF  18    EnTTTLKD  to   InjUNCTIOH 

at  the  time  of  issuing  the  summons  upon  the  complaint  alone,  if  it  makes 
a  proper  case,  and  is  duly  verified  as  prescribed,  but  if  he  asks  for  an  in- 
junction thereafter,  he  must  do  so  upon  affidavit.   FdQdnburg  v.  Luey,  76. 
S.  Dissolution  ov  Injunction.  — If  an  injunction  has  been  granted  without 
'•  notice  to  the  defendant^  he  may  move  to  dissolve:   1.  Upon  the  papers, 

"  whatever  they  may  have  been,  upon  which  it  was  granted;  or  2.  Upon 

such  papers,  and  affidavits  on  the  part  of  the  defendants,  with  or  with- 
out the  snswer.  If  the  defendant  pursues  the  first  course,  the  plainti£F 
can  make  no  further  showing,  but  must  stand  upon  his  complaint,  or  his 
complaint  and  affidavits,  as  the  case  may  be;  but  if  the  defendant  pur- 
sues the  second  course,  the  plaintiff  may  meet  it  with  a  further  showing 
on  his  part.  Id. 
3.  Motion  to  Dibsolvb  Injunction  on  Verifibd  Answer.  — If  the  defend- 
ant moves  to  dissolve  an  injunction  upon  what  he  has  prepared  as  his 
verified  answer,  he  makes  it  an  affidavit  in  the  sense  of  the  statute  for 
all  the  purposes  of  his  motion,  and  he  cannot  deprive  the  plaintiff  of  his 
right  to  reply  by  way  of  affidavits  on  bis  part    Id, 

\  INSOLVENCY. 

Dibiob'b  Disohaboe  uxdeb  Insolvent  Law  or  One  State  cannot  Oper- 
ate to  DiscHABOE  Hue  tbom  Claim  or  Cbeditob  Who  is  Citizen  ov 
^         Anoihbb  STATl^  notwithstanding  the  fact  that  the  debt  was  ooncraoted 
in  the  state  where  the  discharge  was  granted;  or  that  the  creditor  had 
obtained  jndgmont  on  the  debt  in  that  state.     BatUrlff  v.  Ooodwint  237. 

See  Fbaudulent  Contetances,  2. 

mSURANCK 

1.  LrauBSBS  ov  Save  Cabbiaoe  ov  Stock  abe  Liable  vob  Aoouiemt  to  the 

stock  while  being  transshipped  from  cars  to  aboat^  under  a  policy  whidi 
covered,  with  the  usual  exceptions,  the  perils  of  railway  and  river,  and 
by  special  indorsement  fixed  the  places  of  shipment  and  destination,  and 
the  route  to  be  taken,    ^tna  Ins,  Co,  v.  Stivers,  467. 

2.  Risk  Assumed  bt  Insubance  Comfant  in  Insubino  Hobses  described 

with  other. insured  property  as  situated  in  "section  22,  town  99,  range 
■^  7  west,"  which  was  the  farm  of  the  assured,  is  not  necessarily  limited  to 
the  use  of  the  horses  on  section  22,  if  there  is  no  express  provision  in  the 
policy  so  limiting  their  use,  but  extends  to  the  ordinary  and  beneficial 
use  cd^  them,  whether  on  the  farm,  or  temporarily  absent  therefrom;  and 
Am.  Dec.  Vol.  ZCV— 68 
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the  company  is  liable  where  the  aasared,  vhjla  i**iiii«g  his  grain  to 
ket^  stopped  over  night  at  a  hotel  and  pat  his  horses  in  the  hotel  banv 
and  the  bam  together  with  one  of  the  hones  was  destroyed  by  fire  dnrin^ 
the  night,  notwithstanding  the  company  had  not  consented  to  the  nso- 
of  the  team  off  from  section  22,  the  policy  containing  the  nsnal  con- 
dition against  increasing  the  risk  without  the  company's  consent.  Peter'- 
mm  V.  Mississippi  V.  L  Co,,  748. 

S.  SXIFULATZON  IH  IHSITRANCB  POLICT  THAT  SaLTPKTIB  SHALL  HOT  BB  KePT 

ON  Pbdosis  is  violated  and  the  policy  avoided  if  the  aasnred  kept  salt- 
peter in  a  keg  on  sale  as  an  article  of  merchandise.  Cmnmatkil  Jns»  Co. 
y.  Mahhnan,  643. 
4^  Bbiction  ot  Additidnal  BoiLDiNa  on  Insubjed  Prkkisxs  will  not  ATon> 
POLICTT  which  contains  the  condition  that  "  any  change  within  the  con- 
trol of  the  assured,  material  to  the  risk«  without  pemussion  herein,  shall 
avoid  this  policy,"  and  farther  provides  that  it  shall  be  optional  with  th» 
company  to  terminate  the  policy  if  the  risk  be  increased  by  the  erectuna 
of  buildings.  The  "  change  "  aJluded  to  refers  to  change  in  police  regn* 
lations  made  to  prevent  accidents  from  fire.    /d. 

6w  iNflTBUOnON  IN  ACTION  ON  InSUBANCN  PoLICT  that  17  CkOfPANT  EnSW 

Cbabactkk  or  BnsiNKsa  to  be  carried  on,  when  it  issoed  the  policy^  it 
most  be  held  to  have  taken  the  risks  osnal  in  that  business,  is  erroneoaa 
as  tending  to  mislead,  where  the  defense  was  that  the  assured  kept  salt- 
peter on  the  premises  in  violation  of  the  conditions  of  the  policy,  and 
the  proof  showed  not  only  that  it  was  of  donbtful  necsan^  fm  the  as- 
sored  to  keep  any  saltpeter  on  the  premises  to  cany  on  his  business,  and 
nnieasonable  to  keep  a  keg  of  it,  but  also  that  he  kept  it  on  ssle.    Id, 

INTEREST. 

1.  Damaom  lOB  Bbnach  of  Wa&bantt  Of  TnTj  oy  Land  faidndee  pnrehawi 

money  paid,  with  six  per  cent  interest  thereon  for  five  years  before  the 
eviction,  and  afterwards  to  the  time  of  the  reoovery  on  the  covenant,  if 
the  plaintiff  is  liable  for  mesne  profits;  for  the  possession  and  profits  of 
the  land  are  presumed  to  be  equal  to  the  interest  on  the  purchase-money, 
and  as  the  grantee  is  liable  for  mesne  profits  only  for  five  years  before  the 
eviction,  his  recovery  of  interest  will  be  limited  to  that  period.  Wood 
V.  Kingston  Coal  Co,,  654. 

2.  Statute  ov  Limitations  need  not  bb  Plbadxd  in  Obdbb  to  Rbstbict 

Recovery  of  Interest  by  grantee  suing  for  breach  of  warranty  of  title 
to  a  period  commencing  five  years  before  the  eviction,  as  the  question  is 
merely  of  the  measure  of  damages,  not  of  the  limitation  of  the  action,  id, 

3.  Excess  or  Interest  cannot  be  Remitted  in  Affbllatb  Coubt;  for  that 

court  cannot  alter  or  amend  the  records  of  inferior  ooorts.    Id* 

See  Attagbmbnts,  ft. 

INTERPLEADER. 

1.  Bill  or  Intebpleader  mat  be  Filed  where  two  or  more  claim  the  aame 
thing  from  complainant  by  different  or  separate  interests,  and  he^  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to  render  the  thing 
in  dispute,  fears  that  he  may  suffer  injury  from  their  confiicting  claims, 
and  therefore  prays  that  they  may  be  compelled  to  interplead,  and  state 
their  Cift'  -^^  o'^  that  it  xxkscf  be  adjudged  to  whom  the  claim  belongs. 
Tyus  V.  Rmt,  366. 
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2.  InriRFLEADKB.  — Whxrs  Warehouseman,  as  Aobut,  sells  the  property 
of  his  bailor  stored  with  him  to  a  pnrchaser  who  leaves  the  property  in 
the  warehouse,  he  is  not  entitled  to  file  a  bill  of  interpleader  to  prevent 
snits  brought  against  him  by  the  original  bailor,  who  denies  the  agency 
and  the  purchaser,  both  of  whom  claim  title  to  the  property.    Id. 

8.  Pabtt  cannot  File  Bill  ov  Intebpleader  who  is  obliged  to  put  his  case 
upon  the  ground  that,  as  to  some  of  the  defendants,  he  is  a  wrong- 
doer.    Id. 

4.  Bill  or  Interpleader  must  Contain  AmDAViT  of  complainant  that 
there  is  no  collusion  between  him  and  any  of  the  defendants.     Id. 

JOINT  UABILITY. 

JuBT  IS  Warranted  in  Finding  Two  Defendants  Jointly  Liable  for 
the  price  of  a  pump  purchased  by  one  of  them,  where  the  evidence 
showed  that  they  were  jointly  engaged  in  farmiug  and  stock-raising, 
that  they  were  in  the  habit  of  purchasing  goods  and  other  property  for 
the  farm,  which  was  charged  to  them  jointly,  and  paid  for  sometimes  by 
one  and  sometimes  by  the  other,  and  that  the  pump  was  purchased  for 
the  use  of  their  joint  stock  and  for  their  mutusl  benefit,  notwithstand- 
ing it  was  placed  on  the  separate  land  of  the  party  purchasing  it.  Fortin 
y.  UnUed  8taie9  W.  E.  de  P.  Co.,  560. 

JUDGMENTS. 

1.  JusoiOMT  IS  General  Lien  upon  Real  Estate,  Which  Court  of  Law 

CANNOT  Control  by  directing  execution  of  the  judgment  against  specific 
portions  of  the  property  of  the  defendant  in  ezecutiouy  to  the  exclusion 
of  other  portions  equally  subject  to  the  general  lien,  on  account  of  equi- 
ties claimed  to  exist  in  favor  of  a  person  not  a  party  to  the  judgment  or 
execution.  The  only  remedy  is  in  a  court  of  equity,  where  all  interests 
may  be  heard,  and  all  rights  adjusted.  CUmta  v.  Ritch,  345. 

2.  Lien  oe  Jctdgment  Attaches,  not  to  Naked  Leqal  Title,  but  to  the 

judgment  debtor's  actual  interest  in  the  land;  and  if  he  has  nothing  but 
the  naked  legal  title,  no  Hen  attaches.     Thonuu  v.  Kennedy,  740. 

3.   JUDOICENT  VOR  POSSESSION  OF  LaND,  AND  PROCEEDINGS  UNDER  It  PuTTINO 

Plaintiff  in  Possession,  are  Belevent  on  the  question  of  the  plain- 
ti£f 's  possession,  and  admissible  in  a  subsequent  action  by  him  to  recover 
possession  of  the  same  land  against  another  person  who  entered  upon  the 
land  after  such  judgment  was  recovered.     Moon  v.  HoUins,  181. 

4.  Person  mat  Receive  Monet  Due  on  Judo  meet  Rendered  in  Favor  of 

Hdiself  and  several  others,  co-plainti£fs,  but  he  cannot,  without  author- 
its  from  his  co-plaintiffs,  set  off  a  judgment  due  to  him  and  them  jointly 
against  another  judgment  held  by  the  defendant  in  such  joint  judgment 
against  him  alone.     Corwin  v.  Ward,  93. 

5.  Monet  Paid  in  Satisfaction  of  Judgment,  upon  Compromise  and  Sei*- 

TLEMENT  THEREOF,  and  of  the  subjcct  of  litigation,  cannot  be  recovered 
back  upon  the  reversal  of  the  judgment  by  the  supreme  court.  Kaufman 
Dicbenslieets,  G94. 

6.  Certified  Copy  of  Transcript  from  Docket  of  Justice  of  Peace  is 

properly  admitted  in  evidence  in  an  action  on  a  foreign  judgment  rendered 
on  appeal  from  the  justice's  court,  where  the  transcript  is  embraced 
in  the  certified  copy  of  the  record  of  tiie  court  wherein  the  judgment 
sued  upon  was  rendered  and  forms  a  part  of  its  entire  record.  Ckmmer 
y.  Cooper,  720. 
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7.  Kboosd  of  Fobbion  Judgiiekt  Which  is  Pboved  to  bs  EiinnxD  t» 
Faith  asid  Cbedit  or  Jubokent,  by  the  law,  practice,  and  usage  of  tbe 
itate  from  whence  the  record  came,  most  be  giren  the  same  force  and  effisei 
in  an  action  on  the  judgment  in  a  aiater  state;  and  on  appeal  it  will  be 
presumed  that  such  proof  was  made  in  the  court  below  where  there  is 
nothing  to  show  that  the  record  contains  all  the  evidence  introdnoed  at 
thetriaL    Id, 

See  AasioinixiiT  vob  Bbbbrt  ov  Obbditobs,  4;  Attobkbt  and  Oukivt, 

8^  9;  JxTDioiAL  Sales;  Pbobate  Coxtbts,  1. 

JUDICIAL  SALES. 

L  Pbovision  ov  Indiana  Statute  Eequxiuno  that  in  Sales  of  Land  bt 
Shkriff,  **  if  the  estate  shall  consist  of  several  lots,  tracts,  and  parcels, 
each  shall  be  offered  separately,  and  no  more  of  any  real  estate  shall  be 
offered  for  sale  than  shall  be  necessary  to  satisfy  the  execution,  unless 
the  same  is  not  susceptible  of  division,"  applies  to  sales  on  foreclosure  of 
mortgages  as  well  as  to  sales  on  execution.     Pifl  v.  Brayer,  699. 

2L  Salb  of  Sevebal  Dianrnrcr  Tracts  or  Parcels  of  Land  in  One  Bodt, 
made  by  the  sheriff  in  violation  of  the  statute,  is  void.    ItL 

tL  JfiTDaifENT  Obeditob  Pubghasino  at  Sheriff's  Sale  is  Chabgbablb  wrra 
Notice  of  all  irregularities  in  the  sale,  and  a  purchaser  from  him  is 
chargeable  with  notice  of  the  contents  of  the  record.    T<L 

4i  Pbesuhftion  that  Sheriff  did  his  Dutt  in  Making  Sale  dobs  nov 
Pbevail,  where  it  is  apparent  from  the  face  of  the  record  that  the  sals 
was  made  in  violation  of  the  statute.    Id. 

ff.  Whebb  Whole  of  Mortoaoe  Debt  is  Due,  if  Land  Consist  of  Sbpa- 
bate  Pabcels,  it  is  the  imperative  duty  of  the  sheriff  to  offer  them 
separately,  though  the  decree  of  foreclosure  direct  otherwise,  and  if  it 
consist  of  a  single  tract  susceptible  of  division  without  injury,  and  the 
Bale  of  the  whole  is  not  necessary,  he  is  required  to  divide  it  and  c^er  at 
one  time  only  so  much  of  it  as  may  be  necessary  to  satisfy  the  judgment, 
interest,  and  costs.    Id, 

JUKISDICTION. 

L  JvBsmcnoN  Ck>NixBBBD  UPON  Federal  Coubts  in  Civil  Causes  of 
Adoobaltt  and  Mabxtdie  Jurisdiction  by  the  ninth  section  of  the 
judidaiy  act  of  1789  is  exclusive.  Walters  v.  Steamboat  MolHe  Daaer^ 
722. 

%  loiWA  Statute  so  Fab  as  It  Undertakes  to  Give  Rexedt  in  Rem 
A0AINST  Boat  ob  Vessel  for  a  cause  of  action  of  admiralty  cogniitance, 
ia  in  conflict  with  the  judiciary  act  of  Congress  of  17d9  conferring  exdn- 
aive  admiralty  jurisdiction  upon  the  United  States  district  courts.    Id. 

8l  To  Dbtbbhine  Question  of  Admiralty  Jurisdichon  in  Rem,  regard 
must  be  had  to  the  character  oi  the  waters,  of  the  boat  or  vessel,  and  of 
the  contract  or  tort  which  forms  the  subject  of  the  action.     Id, 

4  Admibaltt  JuBisDionoN  under  Ninth  Section  of  Judiciabt  Act  of 
1789  extends  to  the  public  navigable  rivers  of  the  United  States,  and 
to  all  public  waters  capable  of  beinp;  navigated  by  maritime  or  commer- 
cial vessels  propelled  by  wind  or  steam.     Id. 

ft.  Admibaltt  Takes  Cognizance  of  Maritime  Torts.    Id. 

fk  Smr  AGAINST  Boat  bt  Name,  and  Seizure  of  It,  is  not  Common-law 
Bkbiedt,  and  therefore  not  one  of  the  remedies  saved  to  suitors  by  thA 
ninth  section  of  the  judiciary  act  of  1789.     Id. 
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7.  Collision  between  ISteakboat  and  Flat-boat  on  Navxgablx  Ritvb  u 

of  admiralty  cognizance,  where  the  remedy  pursued  is  m  rem  against  tha 
boat  by  name,  and  not  against  its  owners.     Id, 

8.  Where  Steamboat  Naviqatino  Missouri  River  as  ComcoN  Carribb 

of  passengers  and  freight  tortiously  ran  so  near  a  flat-boat  loaded  with 
lumber  and  navigating  the  river  as  to  cause  it  to  sink,  a  suit  in  rem 
against  the  steamboat  was  of  admiralty  cognizance,  and  the  Iowa  statute 
could  not  give  the  state  courts  jurisdiction.     Id. 

9.  Obasction  to  JuBiSDicnoN  OF  State  Court,  nr  Gaeb  of  Aiwiraltt 

Cognizance,  may  be  raised  for  the  first  time  in  the  appellate  court.    Id. 

10.  Mode  Provided  bt  Statute  must  be  Pursued,  wherxbt  Court  Ac- 
quires Jurisdiction  over  the  persons  of  the  minor  heirs,  in  proceedings 
by  an  administrator  to  seU  the  real  estate  of  his  intestate;  otherwise  the 
court  is  without  jurisdiction  of  the  persons  of  such  heirs,  and,  aa  agaiRat 
them,  the  proceedings  are  void.  A  guardian  has  no  power,  in  such  case, 
to  admit  service  of  the  summons  for  the  minor  heirs.  Clark  v.  Thonq>- 
9ony  457. 

11.  Presumption  in  Favob  of  Jurisdiction  over  Person,  even  of  a  court  of 
general  jurisdiction,  may  be  rebutted  in  all  collateral  prooeediogs.  And 
such  presumption  is  rebutted  when  the  record  sho¥rB  service  which  is  in- 
sufficient, and  there  is  no  finding  of  the  court  from  which  it  may  be 
inferred  that  there  was  other  service  or  appearance.    Id. 

12.  Where  Court  does  not  Acquire  Jurisdichon  of  Pbbbqns  of  Minor 
Heirs  in  Mode  Provided  bt  Statute,  in  a  proceeding  to  sell  the 
real  estate  of  a  decedent  by  his  administrator,  such  jurisdiction  is  noi 
conferred  by  the  appointment  of  a  guardian  od  lUem^  and  his  answer  for 
the  heirs;  and,  aa  to  them,  a  decree  in  such  case  is  a  nuUity,  and  may  be 
attacked  in  a  collateral  proceeding.    Id. 

See  Equitt;  Probate  Coubsi. 

LANDLORD  AND  TENANT. 

1.  Lbabi,  wBBff  Voidable,  and  how  Atoidsd— Ldotatixxn  as  to  Waivsr 
OF  Demand  and  Re-entrt.  — Where  a  lease  contains  the  following 
dauses:  "  If  said  rent  shall  remain  unpaid  after  the  same  shall  become 
payable,  the  lease  shall  thereupon  expire  and  terminate,  and  the  lessor 
may,  at  any  time  thereafter,  re-enter  the  premises  and  the  same  possess 
aa  of  his  former  estate;  and  without  such  re-entry  may  recoyer  posses- 
sion  in  the  manner  provided  by  the  statute  relating  to  summary  process; 
it  being  understood  that  no  demand  for  the  rant  and  re-entry  for  condi- 
tion broken  as  at  common  law  shall  be  necessary  to  enable  tlie  lessor  to 
recover  possession  under  said  statute,  but  that  all  right  to  any  such  de- 
mand or  re-entry  is  expressly  waived  by  the  lessee," — it  is  voidable  at 
the  election  of  the  lessor  upon  the  non-payment  of  rent  when  due  and 
properly  demanded;  but  though  the  lessor  need  not  make  a  formal  re- 
entry to  avoid  the  lease,  he  must  do  some  unequivocal  act  that  will 
signify  to  the  lessee  his  election  to  terminate  the  lease;  and  the  waiver 
of  a  demand  and  re-entry  is  limited  to  such  demand  and  re-entry  as  are 
necessary  for  a  recovery  of  the  premises  under  the  statute  relating  to 
summary  process,  and  has  no  application  to  an  action  of  ejectment. 
Bead  v.  TuUle,  216. 

S.  Estoppel  of  Tenant  to  Dent  Landlord's  Title.  —Where  A,  being  in 
possession  of  land,  delivers  the  possession  to  B^  upon  his  request,  and 
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upon  his  promiae  to  retum  it^  with  or  withootront^  at  a  specified  tinu^ 
or  at  the  will  of  A,  B  cannot  be  allowed,  while  still  retaining  the 
sion,  to  dispute  A's  title;  bat  the  role  is  otherwise  if  B  is  in 
and  takes  a  lease  from  A,  since  the  latter  parts  with  nothing,  and  the 
former  has  obtained  nothing  by  the  transaction.    FrankUn  y.  Merida,  129. 

S.   DoCnUNB  07  ESTOFFEL,  AS  BKTWEEIT  LANDLORD  A2VD  TkKANT,  13  DeSIONXD 

as  a  shield  for  the  protection  of  the  former,  and  not  as  a  sword  for  the 
destruction  of  the  latter.    Id, 

4.  Barb  PoflSEssiON  bt  Tbkamt  or  Dbmisbd  Laivd  at  Tdcb  Lbabb  ralOrrxir 
is  sofficient  to  take  the  case  out  of  the  operation  of  the  general  role,  that 
the  tenant  cannot,  before  surrendering  possession,  dispute  the  landlord's 
title;  and  there  need  not  be,  in  addition  to  the  poesesnon  of  the  tenant, 
any  force,  fraud,  misrepresentation,  or  mistake  induced  by  the  Isndlord, 
beyond  what  is  implied  in  the  transaction  itself,  by  which  the  tenant 
was  induced  to  take  the  lease.    Id, 

6.  Tenant's  Oenbral  Covenant  to  Bxpair  Dbmisbd  PRsmsES  Binds  Him 
under  all  circumstances,  even  though  the  injury  proceeds  from  the  act  of 
God,  from  the  elements,  or  from  the  act  of  a  stranger;  and  if  he  desires 
to  relieve  himself  from  liability  for  injuries  resulting  from  any  caoae 
whatever,  he  must  except  them  from  the  operation  of  his  covenant.  Pfh 
lackv.  Pioche,  115. 

9.  Injury  to  Demised  Premises  bt  Water  is  not  Act  or  God  or  or  £lb- 
MENTS,  where  the  embankment  of  a  natural  reservoir,  which  is  filled 
with  water  by  unusual  rains,  is  broken  by  a  stranger,  and  the  injury 
thus  results;  and  the  tenant  is  bound  to  repair,  even  if  "  damages  by 
the  elements  or  acts  of  Providsnoe"  are  ezoepted  from  his  cove- 
nants.   Id, 

See  Bjbctmbht,  3-7. 

YilBKIfc 
1.  DOMEflTIO  CkXRFORATIOM  MAT  MAINTAIN    ACTION  lOR  LiBBL;    bot  ^IMBri^ 

whether  the  comity  by  which  a  foreign  corporation  is  permitted  to  bring 
suit  upon  its  contracts  should  be  so  far  extended  as  to  permit  a  suit  for 
libeL    Eahnemannian  L,  I.  Co,  v.  Bmbe,  519. 

2,  It  IS  A0AINOT  Public  Policy  to  Treat  as  LiBBLOua  ufon  Inburahoi 
Corporation  an  article  which  merely  assumes  that  the  oorporatioa 
proposes  to  do  for  its  own  advantage,  or  that  of  its  stockholden,  what- 
ever its  charter  may  expressly  authorize  it  to  da  A  free  oriticism  of 
the  charter  of  an  insurance  company,  or  of  any  other  corporation  which 
eUims  the  confidence  of  the  public,  and  seeks  tiie  possession  ol  its  fand% 
is  to  be  encouraged  rather  than  repressed,  as  a  means  of  pmUio  seen* 
rity.    Id, 

9.  Where  Insurancb  Compant  has  Procured  Chabtxr  Wbtoh  Autbo»- 
IZE8  it  to  pay  an  interest  of  thirty  per  cent  per  annum  to  its  stockholders 
before  laying  by  a  fund  for  the  security  of  its  policy-holders,  a  puUioa- 
tion  is  not  libelous  merely  because  it  assumes  that  the  company  wiU 
do^  for  the  profit  of  its  stockholders,  that  which  it  has  obtained  an  ex- 
press power  to  do;  and  because  it  argues  that  a  company,  organised 
under  such  a  charter,  must  necessarily  be  unworthy  of  publio  oom- 
fidence.    Id, 

4.  Publication  mat  bb  Libelous  upon  Corporation  ir  its  Chabtrr  Gov- 
TAINS  No  Authoritt  to  do  what  ia  made  the  subject  of  criticisiii»  and 
the  company  does  not  propose  to  do  its  business  in  that  manner.    Id. 
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«:  6.   FOREION  CkmPORATION  SuiNQ  TOR  LiBBL  SHOULD  SbT  OUT  ITS  ChABTER  AT 

li  LxNOTH  in  the  declaration,  so  that  the  coort  may  determine  whether 

the  alleged  libelous  pnblication  was  false  in  stating  the  mode  in  which 

it  anthorized  the  business  of  the  company  to  be  done;  and  an  omission 

^  to  do  so  is  fataL    Nor  can  the  charter  be  treated  as  properly  pleaded 

r  when  brought  before  the  court  only  as  a  part  of  the  alleged  libelous 

publication.  Id, 
.  <6.  NECBSsnr  07  SETTiKa  out  Charter  in  Full  in  Declaration  by  foreign 
corporation  in  an  action  for  libel  is  not  obviated  by  the  use  of  the  usual 
formula,  that  the  defendant  falsely  and  maUciously  wrote,  published, 
etc.  This  is  sufficient  in  an  action  by  a  natural  person  for  words  action* 
able  in  themselves,  because  the  law  presumes  such  person  to  be  of  good 
credit  and  character  until  the  contrary  is  shown;  but  the  court  caimot 
presume  that  the  legislature  of  a  foreign  state  has  not  granted  an  un* 
wise  charter  and  authorized  the  company  to  do  the  thing  which  the  pub- 
lication charges  it  with  proposing  to  do.    Id, 

See  Pleading  and  Praoiicb,  9,  lOi 

LIENS. 

See  AasiONBcxNTs  tor  Benefit  o7  CRSDiroRSy  4, 6, 7;  Attorney  and  CuiNTf 

8-10:  Judgments,  1,  2;  Mechanics'  Liens;  Partnership,  1. 

LIS  PENDENS. 

Doctrine  of  Lis  Pendens  does  not  Afplt  to  Negotiable  Paper.  MkM 
V.  Wetl,  379. 

MALICIOnS  PBOSECUTION. 

iSVIDENCE  AdMISSIBLR  FOR  DEFENDANT  IN  ACHON  FOR  MALZCIOUa  PROSE- 
CUTION, AND  Which  mat  Properly  be  Submitted  to  Jury.  —  Where 
the  defendant  had  made  a  complaint  against  the  plaintiff  before  a  justice 
of  the  peace,  alleging  that  he  had  threatened  him  with  personal  viSlenoe, 
and  that  he  was  in  fear  of  him,  and  praying  that  he  be  required  to  givo 
sureties  of  the  peace,  and  the  plaintiff  was  acquitted  by  the  justice,  and 
brought  an  action  against  the  defendant  for  a  malicious  prosecution,  — 
it  was  held  in  the  latter  case  that  the  defendant  might  show,  1.  Tha 
quarrelsome  character  of  the  plaintiff,  to  warrant  the  belief  that  he  had 
reason  to  fear  that  he  would  commit  the  violence  threatened;  2.  ThaA 
the  acquittal  of  the  plaintiff  was  caused  by  the  exclusion  of  legal  evi* 
•denoe  offered  by  the  defendant;  3.  That  the  jury  might  properly  be  in- 
structed that  npon  the  question  of  probable  cause,  they  were  to  consider 
the  fact  of  the  exclusion  of  this  evidence  in  connection  with  the  fact  of 
the  aoquittaL    Sherwood  v.  Beed,  284. 

MANDAMUS. 

<t.  Mandamus  is  not  Writ  op  Bight,  but  Prerogativb  Writ,  which  may 

properly  issue  upon  a  proper  case  previously  shown  to  the  satisfaotioii 

of  the  court.    State  v.  Kirke,  314. 
12.  Granting  of  Writ  of  Mandamus  is  Matter  to  be  Exercised  wrm 

Sound  Discretion,  and  it  may  be  refused  when  proper  to  do  so.    Id. 
^  Mandamus  shoxtld  not  be  Denied  where  there  is  Right,  and  tiie  law 

has  established  no  spedfio  remedy.    II  should  issue  to  prevent  a  failnra 

of  jnstioe.    Id. 
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4.   MikKDAMUS  GAKNOT  BE  USBD  TO  CONTROL  DdCRXTION  OB  CONOLUSIOMS  OV- 

Fact,  as  a  general  rule;  but  some  cases  are  here  given  where  jurisdie- 
tion  by  mandamua  has  been  exercised  to  control  dmcretion.    Id, 

6.  Mandaicus  may  be  Uskd  to  Control  DnoBMnooK  ov  IimsiOB  Codbt  in 

iftriking  an  attorney's  name   from  its  rolls  when  that  discretioa  was 
ozercised  with  manifest  injustice.     fcL 
&  Cases  Showinq  how  Mandamus  has  been  Used  as  Wbit  or  Restitu- 

TION.     Id, 

7.  Mandamus  is  Approfbiatb  Remedt  to  Restore  Attorket  to  Practicb 

IN  Invbrior  Court,  especially  where  no  appeal  or  writ  of  error  froa» 
tha  order  of  the  inferior  court  is  authorized  by  law.    Id. 

8.  Mandamus  will  Lie  to  Compel  Proper  OmcER  op  Corporation  to 

Make  Neobsbart  Transper  op  Stock  on  its  books  to  one  who  luid 
porchaaad  the  same  at  sheriff's  sale.    BcuUjf  ▼.  Strokecher,  8&. 

See  CoRPORATiom^  27. 

MARRTWD  WOMEN. 

1.  ExEOUTORT  OoNTRAors  OP  MARRIED  WoMEN.  —  The  commoQ-Iaw  nilo  that 
the  wife,  during  coverture,  is  incapable  of  entering  into  an  ezacotory 

*     oontract  is  not  changed  by  statute  in  Indiana     Stmam  ▼.  Parkh^  696. 

i.  Ak  Ezeootort  Contract  by  Wipe  Alone  or  Joibtlt  with  her  Hus- 
band, for  the  sale  of  the  wife's  lands,  is  not  binding  on  her,  nor  is  it  ia 
the  power  of  the  court,  or  the  husband,  to  compel  the  wifo  to  Join  her 
husband  in  a  deed  conveying  her  lands.    Id, 

Sb  Husband  caknot  be  Compelled  to  Jonr  Woe  in  Contetanob  op  her. 
Separate  Propebtt;  the  authority  given  him  by  statnto  to  do  so  ia 
purely  discretionary,  the  ezerdsa  of  which  most  depend  entirely  upon 
his  own  wilL     Id, 

4.  Wipe  mat  Maintain  Aonos  dubino  Oovibturs  aoaihet  HusBANDb  i» 
California,  to  recover  money  due  upon  a  pronussory  note  ezeouted  by 
the  husband  to  the  wife  before  marriage^  and  which  is  the  separate  prop- 
erty of  the  wife.  The  statute  giving  the  husband  the  management  an«t 
control  of  the  separate  property  of  the  wife  during  marriage  does  not 
affisct  the  right  of  the  wife  to  bring  such  action.    WUmm  v.  WUttm^  194. 

A.  Ip  Husband  Manages  Separate  Propertt  op  Wip%  ha  most  manage  it 
as  her  separate  property;  and  she  is  entitled  to  enjoy  the  income,  or  th» 
property  itself ,  as  separate  property.    Id, 

0.  Limitation  as  to  Kind  op  Actions  that  mat  be  Maintained  bt  Wo^ 

when  they  concern  her  separate  property,  or  are  agpunst  her  hnaband,. 
does  not  exist  in  California.    Id, 
7.  Under  Iowa  Act  op  1861,  Married  Woman  cannot  Convet  hee  Real. 
Estate  nnless  her  husband  joins  in  the  deed.    Soooil  v.  KtUqft  41& 

See  Equitt,  9;  Statute  op  Limitations,  4. 

MECHANICS'  UEKS. 

1.  Contract  Made  with  Minor  to  Furnish  Labor  and  Materiau  for  th» 

improvement  of  his  property  is  not  binding  upon  him,  and  the  contractor 
can  claim  no  lien  therefor  against  the  property.    McCarty  v.  Cbr^,  672. 

2.  Where  Minor  Contracts  foe  MATERiAis  and  Labor  for  the  improve* 

ment  of  his  property,  his  receipt  of  the  rents  from  the  property  so  im> 
proved,  after  he  becomes  of  age,  will  not  amount  to  a  ratification  of  th» 
contract)  so  as  to  give  to  the  contractor  a  lien  upon  the  property,    /(d. 
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J.  MscHANiGS  Ain>  Material-MSN  arb  Bound  to  AacERTAiN  whether  th» 
party  with  whom  the  contract  ia  made  ia  a  minor  or  person  otherwiao- 
incapaeitated,  for  if  the  contract  is  with  such  a  person  it  is  not  bindings 
and  the  lien  of  the  oontraotor  will  faiL    Id. 

4.  PxRBON  Holding  Lxss  Ebtatb  in  Rxaltt  than  Fu  is  nevertheless  con- 
sidered an  owner  nnder  the  Illinois  mechanic's  lien  law,  bat  only  to  th» 
extent  of  his  interest  or  estate,  and  he  cannot^  by  his  contract,  create  a. 
lien  against  the  property  to  any  greater  extent  than  his  estate  or  inter- 
est.   Id. 

A.  Bbtatb  or  Husband  Aoquirbd  bt  Mabbiaob  may,  by  bii  oontraot,  bo- 
anbjected  to  the  lien  of  a  mechanic  or  matertal-maa  under  the  lUinoia. 
statute.    Id, 

9.  Ck>HTBACT  >oB  Erbchon  ov  Buildino  ufon  Pbbmibbb  by  one  who  is  not. 
owner  thereof,  and  who  is  nnanthoriaed  to  so  contract^  ia  ao*  ratified 
so  as  to  allow  a  claim  of  lien  against  the  premises,  by  meonaiuoa  and 
material-men,  by  the  fact  that  the  owner>  after  the  computioa  el  ih» 
hoaae^  received  the  rents  and  profita  therefrom.    Id. 

See  Attobnkt  and  Glibht,  lOi 

MISTAKB. 
See  Equitt,  10;  Ebtopfb^  1;  SyBUUio  Fbuouianoi^  H 

MOBTQAGBS. 

L  MoMroAOB  Oiyiv  nr  Good  Faxih  pob  Obbasbb  Sum  than  n  Dub  Br 
ICoBiiQAQOB  TO  MoBTQAOBB,  to  socore  both  a  present  indebtedness  and. 
fntore  advaaoesy  is  not  fraadulant  as  to  the  erediton  of  the  mortgagor- 
becanse  given  for  a  greater  som  than  is  dne^  although  the  mortgage  doea- 
not  eipress  npon  ita  face  that  the  ezoeaa  is  for  fatnre  advanoea.  TuUf^ 
Y.  Harloe,  102. 

i.  IfoRiioAOB  Oiviv  nr  €kx>D  Faiik  to  Sioubb  Futubb  ADTABcn  is  a. 
good  and  valid  aeonrity;  and  each  mortgage  need  not  expreaa  ite  object- 
upon  ita  face,  though  it  would  be  better  if  it  did.    Id. 

H  ICoBiiaAaB  Knowinolt  Giybn  bob  Labobb  Amount  than  n  Dub,  and 
■ot  as  security  for  future  advances^  is  fraadulant  in  law  as  to  th*- 
ereditora  of  the  mortgagor.    Id, 

4.  MoBTOAOB  18  Liablb  TO  SxTSPiciON,  and  oQght  to  be  critically  examined^ 
when  it  misrepreaents  the  transaction  between  the  mortgagor  and  mort- 
gagee.   Id. 

ft.  It  IS  Question  or  Fact  bob  Jubt,  under  proper  instructions  from  tho- 
court,  whether  a  mortgage  given  for  a  greater  sum  than  is  due  was  giveik. 
in  good  faith,  both  for  a  present  indebtedness  and  to  secure  future  ad- 
vances.    TuUif  V.  Barhe^  102. 

ft.  PuBCHASBB  UNDXR  DiCREB  IN  SuTT  TO  FoBBCLoeB  MoBTOAOB  aoquiree^ 
only  such  title  as  the  mortgagor  had  at  the  time  of  the  mortgage;  and 
third  persons,  not  nuKle  parties  to  the  suit,  and  claiming  an  interest  u»^ 
the  property  included  in  the  mortgage,  are  not  affected  by  the  decree,, 
and  may  afterwards  asaert  their  righta  in  such  property.  Saeme  it  M.  R^ 
B.  Co.  y.  Farmers*  L.  A  T.  Ca,  603. 

See  CoBroBAnoNSi  19,  20;  Sncmo  Fbbidbmano^  H 

MURDER. 
See  Criminal  Law. 
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NAMES. 
See  CovFBAijn,  I;  Keootiabui  iNSTBuxxMn. 

NAVIGABLE  RIVERS. 
See  JuRiBDionoN;  Prisceiftion;  Ripabiam  Riobts;  WjaEBOOUBSKB. 

NEGUOENCK 
2.  Onb  Who  is  Injttred  thbouoh  Nioliovbcb  or  Ahothek  whilx  Both 

ARE  VOLUNTARILT    ENGAGED    IN    SaKS    UnLAWTUL    TrANEACHON   Will 

not  be  afforded  any  relief  hj  the  law.     Wallace  ▼.  Ccumim,  385. 

2.  One  Offender  against  Law  cannot  Set  up  as  Defense  that  Plain- 

tiff WAS  ALSO  Offender,  unless  the  parties  were  engaged  in  the  same 
illegal  transaction.  It  is  only  in  snch  a  case  that  the  maxim.  In  pari 
delido  potior  est  conditio  dtfendentis  et  poaadentia,  applies.    Id, 

3.  RiH.E  THAT  All  Persons  are  Reqihred  to  so  Use  their  Own  as  to  pre- 

vent injuries  to  others  applies  to  the  same  extent  to  railroad  companies 
as  it  does  to  private  individuals.    OJiio  A  C.  R,  R.  Co,  v.  ShantfeU^  504. 

4.  It  is  not  Negligence  per  Sb  for  Railroad  Cobipant  to  Perkit  dry 

weeds  and  grass  to  accumulate  on  its  right  of  way,  bat  such  an  accumu- 
lation  may  be  evidence  from  which  negligence  may  be  inferred.     Id. 

^,  Owner  of  Land  Contiguous  to  Railroad  is  Equally  Chargeable  with 
the  company  for  want  of  care  in  respect  to  the  dry  grass  on  his  own 
land;  and  he  cannot  recover  for  injuries  by  fire  thus  arising,  unless  it 
appears  that  the  negligence  of  the  company  was  greater  than  his  own.   Id. 

4.  Child  is  not  Trespasser,  and  hxn  Parents  are  not  Guilty  of  Neoli- 
OENCE,  where  it  appeared  that  the  child,  who  was  four  years  old  and  was 
living  with  his  parents  in  close  proximity  to  the  defendants'  railway 
track,  was  left  by  his  mother,  who  had  occasion  to  visit  a  neighbor,  with 
his  sister,  a  girl  fourfceen  years  of  age,  and  while  she  was  engaged  in 
some  necessary  duty  the  boy  left  the  house,  and  while  he  was  within 
the  defendants'  right  of  way,  but  upon  a  private  road  which  crossed  the 
track  and  was  used  by  the  public,  the  accident  happened;  and  that  it 
was  caused  by  a  train  colliding  with  a  push-car,  and  shattering  the  car  to 
pieces,  a  fragment  of  which  struck  the  boy,  who  was  at  some  ooiisid« 
eriible  distance  from  the  place  of  collision,  and  caused  the  injuries  com- 
plained  of;  for  the  boy,  in  common  with  the  rest  of  the  public,  had  a 
right  to  be  on  the  private  road  and  within  the  defendants'  right  of  way, 
until  its  use  by  the  public  should  be  prohibited  by  the  company.  Pitts- 
hurgk,  F,  W,,  dfir  (7.  R*y  Co.  v.  Bumstead,  539. 

7.  Mother  Who  Leaves  Child  Four  Years  of  Age  with  his  Sister  foor- 
teen  years  of  age,  who  is  shown  to  be  intelligent  and  affectionate,  while 
the  mother  visits  a  neighbor,  is  not  guilty  of  contributory  negligence,  ia 
an  action  against  a  railroad  company  for  injuries  to  the  child.    Id, 

«.  Railroad  Cobcpant  is  Liable  for  Negligence  of  Agent  ik  Loanino 
Push-car  to  persons  unaccustomed  to  its  use,  who  left  it  upon  the  tracl^ 
whereby  a  collision  occurred.   Id, 

i^.  Negligence  of  Engineer  is  Negligence  of  Railroad  Company,  where 
he  might  have  stopped  the  train  and  avoided  a  collision  with  a  push-car, 
but  did  not  do  so  though  warned  by  signals  of  persons,  and  thou^  the 
push-car  was  in  sight  for  more  than  a  mile;  and  it  is  no  excuse  that  he 
supposed  the  car  to  be  in  the  charge  of  section-men  who  would  remove  it 
irom  the  track  upon  the  approach  of  the  train,  for  he  should  have  knows 
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tbat  the  car  wu  not  nnder  the  control  of  nflroad  employees,  by  the  £act 
that  they  did  not  attempt  to  remove  it  on  the  signal  being  given.  Id. 
to.  Injuriss  too  Rkmotb  to  Constitute  Cause  of  Action.  — Where  one  is 
injured  by  the  wrongful  act  of  another,  and  others  are  indirectly  and 
consequentially  injured,  but  not  by  reason  of  any  natural  or  legal  rela- 
tion, the  injuries  of  the  latter  are  too  remote  to  constitute  a  cause  of 
action.     Ottgcry  v.  Brooks^  278. 

11.  iNDIBBCr  AND  CONSEQUENTIAL  INJURIES  ABB  AonONABLE  WHEN.  —  Where 

one  is  injured  by  the  wrongful  act  of  another,  and  others  are  indirectly 
and  consequentially  injured,  the  injuries  of  the  latter  are  actionable^ 
though  not  directly  committed  upon  the  plaintiff  in  the  case,  if  they 
were  maliciously  and  fraudulently  intended  to  affect,  and  did  injuriously 
affect,  him  in  his  contract  or  business  relations.     Id, 

t2.  Declaration  Sets  Forth  Good  Cause  or  Action  vor  Indirect  and 
Consequential  Injury  where  it  alleges  that  the  defendant  falsely  and 
fraudulently  represented  himself  to  be  a  superintendent  of  wharves, 
and  as  such  ordered  the  captain  of  a  vessel  which  was  discharging  at  the 
plaintiff's  wharf  to  remove  therefrom,  by  which  the  plaintiff  lost  the 
profit  that  he  was  to  have  received  for  the  use  of  his  wharf,  and  which 
he  would  otherwise  have  received;  and  that  said  acts  of  the  defendant 
were  maliciously  and  fraudulently  done  with  intent  to  injure  the  plain- 
tiff and  defraud  him  of  his  just  profit  from  the  use  of  the  wharf.    Id, 

IS.  Injury  Done  to  One  with  Malicious  or  Fraudulent  Design  to  In- 
jure Another  through  Contract  Relation — Gist  of  Action  for, 
AND  Evidence  therein.  —  The  pivotal  fact  in  an  action  against  a  wharf 
superintendent  for  wrongfully  ordering  the  captain  of  a  vessel  dischar- 
ging at  plaintiff's  wharf  to  remove  therefrom,  whereby  the  plaintiff  waa 
injured  and  deprived  of  his  wharfage,  is  the  existence  of  a  malidoufl 
and  fraudulent  design  to  injure  the  plaintiff  and  to  deprive  him  of  his 
wharfage.  If  that  existed,  the  action  lies,  and  the  plaintiff  is  entitled 
to  recover.  If  that  did  not  exist,  the  injury  to  the  plaintiff  is  remote, 
and  he  cannot  recover.  It  is  essential  that  the  declaration  should  con- 
tain allegations  averring  such  a  design,  and  such  allegationa  must  be 
proved  as  laid.    Id, 

14.  Instructions  were  Held  Ebronbous  nr  Aotiok  against  Wharf  Sufir* 
DITENDENT  for  wrougfully  ordering  the  captain  of  a  vessel  discharging 
at  plaintiff's  wharf  to  remove  therefrom,  whereby  the  plaintiff  was  in- 
jured and  deprived  of  his  wharfage,  where  the  jury  were  charged  that 
it  was  not  enough  for  the  defendant  simply  to  have  believed  that  he  had 
no  authority  to  make  the  order  complained  of  and  to  have  made  the 
•ame  in  good  faith,  but  that  he  was  bound  to  act  with  reasonable  oantion. 
The  defendant  was  entitled  to  an  instruction  that  there  could  be  no  re- 
covery unless  he  had  acted  with  a  malicious  and  fraudulent  design  te 
injure  the  plainti£    Id, 

See  Railroads. 

NEGOTIABLE  INSTRUMENTS. 

1,  Certificate  Issued  rt  Bank  or  Other  Defositort  to  Genrral  Dxposz* 
TOR,  stating  the  fact  of  the  deposit^  and  that  it  is  payable  to  the  da* 
positor  or  order  on  demand,  or  on  the  return  of  the  oertifioate  properly 
indorsed,  is  in  substance  and  iQgal  effect  a  promissoiy  note.  Pwnrnm  y. 
Mia»,  90. 
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2.  Whxit  Kotb  o  Ihik»8KD  ih  Blahk,  Tru  A3n>  Bight  of  Acaan  Fam 
BT  Deutkbt,  ftod  whila  the  indotsemait  ramains  in  Uank  the  noto  t» 
pajaUe  to  the  beenr.  Tbe  holder  maj  mite  over  the  indorMUMBt^ 
"Fay  to  the  order  of  the  Piolderl"  whidt  hM  the  effect^  in  the  haadi  of 
a  bomajUie  holder,  of  an  indaraemenft  in  foIL    Id. 

H  Cbahoi  weom  Blaxk  to  Fdix  InMBSBor  or  Norx  n  Mxbs  MAxna 
or  FoBMf  and  is  not  required  to  be  made;  and  a  note  indorMd  in  blank 
ia  admiaaflde  in  erideDoe  inanpport  of  an  allegation  that  the  note  waa 
indoraed  to  the  plaintiff  by  the  payeei    I<L 

4.  pBoor  or  IvDOBflKKKiiT  ov  PBomaBORT  KoTB  n  NBOBSJJtT  TO  Bami^ 
it  to  •^■"■■"**»  in  eridence*  vnleaa  wmired  when  the  indoraeiDent  t» 
oflerad  in  eridanee.    Id* 

ft.  Fact  or  iKPOMKimiT  ohlt  hked  sb  Pleaded  to  Show  Tttle  n  Flazx* 
nrr,  in  an  action  on  a  promiaaavy  note  by  an  indonee»  and  an  avenMut 
in  the  anawer  that  the  f^aintiff  ia  not  the  l^pi  owner  or  holder  of  the 
note  doea  not  meet  the  allegation  of  indoreemen^  the  &et  npon  whieb 
the  pUuntiff'a  title  depend%  and  raiaaa  no  iane.    Id. 

f  IvDOBESicziiT  or  Pbombbort  Non  to  Aobmt  TRAmvsBS  Tmji  TiuHumv 
aa  to  all  the  partiea  except  lua  principal,  and  the  agent  may  maintain  an 
action  thereon  ia  hia  own  name.    Id, 

7.  IvDosaEB  or  Pkombbort  Non  n  PitnoifBD  to  be  Holdbb  pob  Vaut^ 
and  the  burden  ia  on  the  party  denying  to  rebnt  thia  preauBfitifln.    Id. 

ft.  Ib  Acnoa  osi  PBOMxaaoKT  Note  bt  Ibdobebe^  beitiuui  QuEEma^ 
whether  the  plaintiff  holda  aa  an  agen^  or  ia  a  holder  for  Talne^  ean  be 
oonaidered  on  the  motion  for  a  nonaoik    Id. 

9.  Recital  ow  Cqhsidebaiiob  ib  Pbomiwort  Note  n  bot  Noisob  or  Fail- 

UBE  or  Cqbeideraxiob,  nor  anfficiant  to  pot  one  mpon  ]oq[Q]zy,  ao  a* 
to  defeat  the  daim  of  btmaJUU  porchaawr  of  the  note  before  natality, 
Bamk  ▼.  BarreU,  384. 

10.  Maker  or  Note  Who  IboK  AS  CtoBBiiiBEATinBTBBBBVOftCHBaK  BOS  Teb 
TBOvaABD  DoLLABSy  and  not  for  ao  many  eonf ederate  doUar%  and  de- 
poaited  it  in  bank  to  hia  credit^  cannot  ahow  in  defenae  to  the  note  that 
the  check  waa  paid  in  confederate  money;  for  if  he  reeeived  anything 
bat  lawful  money  of  the  United  Statae^  he  did  ao  at  hia  own  riak.  JtoKi 
y.  MeCkUem,  ftftl. 

11.  BiLLor  KxcHAKOE DOEi  WOT  LoEE iTi  KEOOiiABiurT by beiagdiaeoBBtwl 
by  the  acceptor  before  matortty;  and  if  he  reiaaaea  it  before  it  falla  due 
to  one  who  takea  it  in  good  faith  for  a  Yalnable  oonaidfiration,  the  indore* 
era  will  be  liable  to  the  holder  in  the  aame  manner  aa  if  the  bill  had  not 
paaaed  thitmgh  the  acoeptor'a  handa.     Robert  ▼.  CfaUagksr^  £83. 

12.  PRE-EziSTiiia  iNDEBTBDMBas  IS  GooD  CoMsiDBBATiOB  for  roiaaae  to  hia 
creditor,  before  it  falU  due,  of  a  bill  of  exchange  which  the  aoo^tor  haa 
diacounted  before  maturity.     Id, 

13.  BURDE.N  or  PRovmo  Want  or  Failure  or  Oonbidebatiob  for  nagotiabla 
matrument  la  upon  the  party  pleading  it^  and  it  alao  devolTed  npon  him 
to  show  that  plaintiff  who  reoeived  the  note  before  matority,  had  notiee 
of  Buch  defense  at  the  time  he  received  it.    MUdktt  ▼.  Deeda,  021. 

14.  Promise  to  Aoceft  Kon-existimo  Bill  or  Chbck  to  Cobbtitotb  Ao- 
OEFTANOE  need  not  describe  it  by  its  date  and  aoDoont  and  the  name  of 
the  drawee,  aa  that  would  be  generally  impoaaible;  bat  merely  in  aoch 
a  mode  that  there  could  be  no  poaaible  doubt  aa  to  the  application  of  the 
promiae  to  the  bill  to  be  drawn;  and  a  deaoription  of  anffioiflnt  oartainty 
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f  ooald  tlnis  ba  mftdo  to  apply  to  a  Mries  of  lnD8  m  weD  m  to  one  bfl], 

,  mMt.    Nd$im  ▼.  /¥rt<  Naikmal  Bank,  510. 

;;  tS.  RiOOTXRY  MAT  BB  HaD  IN  ACTION  FOUNDED  UPON  BREACH  OV  PbOMISI 

^  TO  AocEFTy  though  it  cannot  be  had  upon  the  bill  as  an  accepted  bQl  for 

lack  of  certainty  in  the  promise;  and  the  rights  of  the  parties  are  equally 
,  secure  and  attainable  in  the  former  action.     Id. 

16.  Remedy  at  Law  bt  ArrriON  for  Breach  of  Promise  to  Accept  Bill  is 
so  complete  that  a  bill  in  equity  will  not  lie  to  enforce  this  liability;  but 
in  this  case,  as  no  objection  was  taken  to  the  jurisdiction  in  chancery, 
either  in  the  court  below  or  on  appeal,  and  as  the  case  was  not  one  in 
which  a  court  of  chancery  for  its  own  protection  need  refuse  to  exercise 
jurisdiction,  it  was  considered  upon  its  merits,  and  the  decree  of  the 
lower  court  «^i«Tniiiaing  the  bill  for  want  of  equity  was  reversed,  and  the 
cause  remanded.     Id, 

17.  There  is  No  Variance  where  Declaration  Sets  out  Note  Signed  bt 
Zelotes  Terrt,  and  proof  is  offered  to  show  that  it  is  the  note  of 
Zelotes  Terry,  Trustee  for  the  East  family  of  Shakers.  Peaae  v.  Pecue^ 
225. 

18.  Under  Law  of  Massachubeits,  if  Neootiablb  iNffmuMKNT  is  Exs- 
OUTED  by  Agent  in  his  Own  Name  Alone,  though  in  behalf  of  an  un- 
disclosed  principal,  it  cannot  be  enforced  against  the  latter;  therefore, 
upon  principles  of  agency  alone,  a  note  given  in  that  state  by  Zelotes 
Terry  could  not  be  enforced  against  Zelotes  Terry,  Trustee,  etc.  But 
as  to  the  admissibility  of  parol  evidence  to  charge  an  unnamed  principal 
in  a  non-negotiable  instnuuent,  the  law  of  that  state  seems  to  be  unset- 
tled.   Id, 

19.  Negotiable  Note  Signed  "Zelotes  Terry  "  may  be  Proved  by  Parol 
to  be  the  note  of  Zelotes  Terry,  Trustee  for  the  East  family  of  Shakers, 
not  upon  the  ground  of  agency,  but  upon  the  principle  that  Zelotes 
Terry  is  the  business  name  of  the  community.    Id. 

20.  Non-negotiable  Instrument  Signed  "Zelotes  Terry,  Trustee,"  mat 
BE  Proved  by  Parol  to  be  the  note  of  Zelotes  Terry,  Trustee  of  the  East 
family  of  Shakers;  for  the  words,  "Zelotes  Terry,  Trustee," may  mean 
something  more  than  the  mere  name  of  the  agent.  They  may  be  the 
corpoiate  name  of  the  community.    Id. 

2L  Adoption  of  Name  Signed  to  Negotiable  Note  may  be  Provxd  bt 
Parol.  A  Shaker  community  in  Connecticut,  by  law,  and  by  the 
terms  of  a  covenant  signed  by  its  members,  transacted  business  in  the 
name  of  a  trustee  appointed  by  the  elders.  A  negotiable  note,  signed 
"Zelotes  Terry,"  was  given  in  Massachusetts  for  lands  bought  for  the 
community.  Terry  was  in  fact  a  trustee  at  the  time,  and  as  a  member 
of  the  community  was  disqualified  from  doing  any  private  business. 
Held,  that  the  case  was  to  be  governed  by  the  laws  of  Masaachusetts; 
and  that,  while  the  principals  would  not  be  liable  under  those  laws,  if 
the  signature  were  regarded  simply  as  that  of  an  agent  to  a  negotiable 
note,  yet  the  community  might  have  adopted  the  name  of  Zelotes  Terry 
as  their  business  name,  and  that  parol  evidence  was  admissible  to  show 
that  they  had  done  so.     Id. 

22.  Parol  Evidence  is  Admissible  to  Show  that  Name  Signed*  ro  Non- 
negotiable  Instrument  is  Corporate  Name,  and  that  Zelotes  Terry, 
Trustee,  means  Zelotes  Terry,  Trustee  for  East  family  of  Shakers.  A 
non-negotiable  instrument,  given  for  land  bought  for  the  community, 
was  signed  "Zelotes  Terry,  Trustee."    Held,  that  as  the  community 
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was  authorixed  to  do  boainesa  in  the  name  of  ita  trnatae  for  tfao  ton* 
being,  and  could  ane  and  be  aued  in  that  name,  and  had  no  specific  cor- 
porate name,  the  name  of  such  tmatee,  with  a  term  indicating  hia  offi* 
eial  character,  was  properly  the  corporate  name  of  the  commnnity;  and 
that  parol  eridence  was  admissible  to  show  that  Zelotes  Terry,  Traatesb. 
meant  Zelotes  Terry,  tiostee  of  the  community.    icL 

See  OoxratLkTSOVB,  6^  13, 14;  Lis  Pendsrs;  Pledqb,  1;  Usubt. 

NOTABIES. 

HOCABT  ^UBLto,  Who  IB  AnoKNxr  AT  Law,  is  not  authorised  totake  tlw 
■fldavit  and  bond  of  his  client  and  issne  the  attachment  in  a  cmi 
1m  is  emfilc^yed.    WiOowkkir.  HaUs^^i. 

NOnCK 
See  Lis  Pendens. 

OFFICE  AND  OFFIGEBS. 

FdBLIO  OifiaiBS  BBOULD  BE  MaDB  TO  AnSWEB  IN  BaMAQES  TO  AlL 

SONS  who  may  have  been  injured  through  their  malfwisanre,  oroiiiign,  cr 
neglect;  but  if  the  damages  would  have  been  sustained  notwithstandiiig 
the  maloonduct  of  the  officer,  or  if  the  injured  party  has  by  his  fault  cr 
aaglaot  oontriboted  to  the  result,  the  officers  cannot  be  held  responsiblii. 
UAt.  Maddm,  176. 

See  AmjOATioN  of  Patxbnts,  5;  Bonsb. 
PABEMT  AND  CHILD. 

SMFRAUmJLBBT  CONYETANOBS;   NeQUOEHVEL 

PABTinOH. 

1.  Uhsbe  Caliiobnia  PEAonoo^  Actions  should  be  Bbouort  in  Kamb 
of  the  real  party  in  interest,  and  thia  applies  to  actions  for  parfcitica; 
and  a  holder  under  a  conveyance  by  one  tenant  in  common  of  a  spedfio 
parcel  of  the  common  lands  as  well  as  the  co-tenants  of  his  grantor, 
should  be  made  a  party  to  such  action.     OtOea  y.  Salmon^  139. 

8.  Whole  Soofb  and  Tenor  or  Caldobnia  Statute  Relating  to  Pab* 
TmoN  or  Lands  Show  that  the  intention  was  to  make  the  one  judgment 
of  partition  final  and  condusiye  on  all  persons  interested  in  the  property, 
or  any  part  of  it,  of  whom  the  court  could  acquire  jurisdiction.  Such 
actions,  though  regulated  to  a  great  extent  by  the  statute,  partake  mora 
fully  of  the  principles  and  rules  of  equity  than  those  of  law,  both  in  re. 
spect  to  the  mode  of  procedure  prescribed  and  the  remedies  provided,   /d. 

8.  Pasties  are  Entitled  on  New  Trial  or  Action  roR  Partition  oi 
Lands  ordered  by  the  court  on  appeal  to  avail  themselves  of  the  docu- 
mentary evidence  used  at  the  former  trial,  and  on  file  in  the  court  below» 
including  the  referee's  report  of  the  testimony,  and  the  deeds^  ezhibiti^ 
etc,  subject,  however,  to  objection  as  when  &rst  offiBred.    Id* 

See  CO-TENANCT. 

PARTNERSHIP. 

L  FntM  Cbsditobs  have  No  Sufebior  Equttt  to  That  or  iNinnDirAL 
Cbkdixobs  for  payment  from  the  partnership  assets.    Members  of  tho 
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partnership  have  a  superior  lien  on  the  partnership  property  for  the  pay- 
''  ment  of  the  firm  debts,  and  the  law  allows  the  creditors  to  avail  them- 

='  aelTes  of  this  lien,  to  the  exclusion  of  individual  creditors,  where  it  haa 

-  not  been  surrendered  by  the  partners;  but  it  is  the  equitable  lien  of  the- 

-  partners  that  is  worked  out  for  the  benefit  of  creditors,  and  not  a  lien 

inhering  in  the  creditors  themselves.    Bapgood  v.  Ccmwell^  516. 

f,  All  Msmbkrs  or  Firm  icat  Aobxb  to  Afpsopriation  of  Firm  Propertt 
in  payment  of  an  individual  debt  of  one  of  the  partners,  and  his  credi- 
tor takes  the  property  discharged  of  any  claim  or  equity  of  the  partner- 
■hip  creditors,  since  the  members  of  the  firm  have  expressly  parted  with 
th^  lien,  and  the  firm  creditors  have  none  except  throup;h  the  part- 
ners.   Id. 

IL  Paxtnxr  PuBOHABnro  BirnRX  Intkrxbt  or  Copartners  mat  Use  Firm 
Fbopebtt  in  payment  of  his  individual  debt»  and  his  creditor  will  take 
it  discharged  of  any  claim  or  equity  of  the  firm  creditors.  Nor  will  it 
invalidate  the  transaction  that  the  purchase  is  made  with  the  express- 
intention  of  taming  over  the  goods  to  the  creditor  of  the  purchasing 
partner,    /cf. 

i.  IvDiynxr AL  Criditor  is  Ouiltt  or  No  Fraud  in  Rsqxtestino  his  Debtor 

to  prooore  the  consent  of  his  copartners,  either  by  purchase  or  other- 

!  wise,  to  a  surrender  of  partnership  property  in  payment  of  the  indi- 

vidoal  debt    Id, 

fk  IvDXViDUAL  Creditor  Who  Takes  Firm  Propertt  in  Patment  or  Debt 
t  and  for  an  additional  valuable  consideration  paid,  after  his  debtor  haa 

pnndiaBed  the  interest  of  his  copartners,  and  without  notice  of  an  agree* 
ment  by  the  purchasing  partner  with  his  copartners  to  pay  firm  debts,  is 
a  pnrehaser  for  a  valuable  consideration  without  notice,  and  cannot  be 
required  to  sanendar  the  goods  to  the  firm  creditors  or  to  aooount  for 
thirir  pfoooodi.    Idm 

PATMENT. 
See  Afpuoation  or  pATioNTa. 

PLEADING  AND  PRACTICE. 

1.  Appuoaxions  ior  Cdntinuanoes  are  addressed  to  the  sound  legal  disore^ 

tifla  of  the  court,  and  if  not  expressly  provided  for,  will  be  granted  or 
refused  as  the  ends  of  justice  may  require.     WUhonM  v.  ffcUU,  374. 

2.  Otxr  is  never  Granted  or  Instruments  not  under  Seal.     C<mmer- 

ckd  /.  Co.  V.  MtMmant  643. 

8.  Order  or  Court  below  Dismissing  Action  roR  Want  or  Prosecution 
WILL  not  be  Reversed  by  the  supreme  court  unless  there  has  been  an 
abuse  of  discretion;  and  it  is  incumbent  on  the  appellant  to  establish 
affirmatively  that  there  has  been  such  abuse  of  discretion.  Origshy  v. 
Napa  Co,,  213. 

4.  Court  is  Justified  in  Dismissing  AonoN  because  or  PLAiNnrr's  Want 
or  Diligence  in  allowing  an  action  to  rest^  without  service  or  summons, 
for  two  years  and  eight  months  after  the  summons  is  issued.    Id. 

6.   AcnON   MAT  BE  DISMISSED  BY  CoURT  POR  WaNT  Or  PROSECUTION,   NOT- 

WITUSTANDING  Entrt  or  Detault,  where  the  notice  to  dismiss  is  given 
before  -summons  is  served,  and  the  plaintiff  then  serves  the  summons, 
and  at  the  end  of  ten  days  takes  a  default,  but  judgment  is  not  entered 
up.  The  digmiaaal  takes  effect  by  relation  back  to  the  time  of  service  of 
the  motion.    Id. 
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4.  lyTBODUcnoir  or  Proof  bt  PLAiNTmr  at  Tbial»  in  Suffobt  of  Matk- 
rial  AvERMEim  in  his  complamti  which  were  bo  defectively  denied  that» 
upon  motion,  each  deniala  might  have  heen  stricken  out  as  sham  and 
ineleTant,  is  a  waiyer  of  all  objections  to  the  saffidency  of  said  denials; 
and  an  instraction  to  the  ivory,  asked  by  the  plaintiff,  to  the  effect  that 
the  facts  so  averred  were  admitted  to  be  tme  for  sH  the  purposes  of  the 
trial,  may  properly  be  refnsed.     Tynan  v.  TTaZfepr,  152. 

7.  PLAZRTifr  Who  Rtoariw  DnriALs  Ck>!iTAiirED  in  Answer  as  Inbitvii- 
CIBHT  may  take  advaatsge  of  the  fact,  by  a  motion  to  stzike  them  oat 
on  the  groond  that  they  are  sham  and  irrelevant.     Id, 

t.  Denials  Contaikbd  in  Answer  mat  bb  Stricken  out,  on  motion,  as 
sham  and  irrelevant,  when  they  do  not  explicitly  traverse  the  material 
allegations  of  the  complaint.    2d, 

9.  In  AcnoN  tor  Damaobb  tor  Assault  and  Battert,  Defendant  can- 

not Set  up,  by  way  of  connterclaim,  a  libel  published  by  the  plaintiff 
of  and  concerning  tibe  defendant.    MandoufjcUl  v.  Magvire,  9S. 

10.  Objection  to  Libel  Set  up  in  Answer  as  €k>UNTERCLAiM,  in  an  action 
for  an  assault  and  battery,  is  not  waived  by  a  failure  to  demur,  and  evi- 
dence to  support  it  is  inadmissible.    Id. 

11.  Memorandum  Attached  to  Bill  of  Exceptions,  Signed  bt  Adverse 
Party,  admitting  that  the  bill  is  correct,  and  agreeing  that  it  may  be 
signed  by  the  judge  as  of  the  date  of  its  filing,  is  not  a  waiver  of  the  ob* 
Jeotion  that  it  was  not  presented  to  the  judge  within  the  time  limited  by 
the  court.  The  presumption  is,  that  it  was  so  signed;  but  where  that 
date  is  after  the  time  limited,  the  bill  is  not  properly  in  the  record.  Earl 
V.  Dresser,  560. 

12.  Fact  will  be  Deemed  Established  without  Proof  which  is  affirma- 
tively alleged  both  in  the  petition  and  answer,  although  the  answer  con- 
tains also  a  general  denial,  and  the  plaintiff  filed  a  reply  in  general  denial 
of  the  allegations  of  the  answer.     Cure  v.  Watson,  763. 

13.   EfTECT  AS  EyIDENGE  OF  COPIES  OF  ORIGINAL  DeEDS  IS  NOT  DEFEATED 

by  the  fact  that  they  are  attached  to  the  amended  instead  of  the  original 
petition,  and  thus  introduced,  where  the  agreement  was  to  waive  the  in- 
troduction of  original  deeds,  and  consent  by  defendant  to  the  admiasioB 
of  copies  "attached  to  the  original  petition."    Curly,  Watson,  763. 

14.  New  Trul  will  not  be  Granted  for  Improper  Adiossion  bF  Evi- 
dence, where  it  is  dear  that  the  case  could  not  have  been  affected  by  it. 
RedfiM  V.  Buck,  241. 

15.  Instruction  Assuming  that  there  is  Ko  Evidence  Tsnbino  to  Es- 
tablish a  proposition  is  not  ground  for  reversal,  if  such  is  the  csssl 
Sharp  V.  Parks,  566. 

16.  Verdict  will  not  be  Disturbed,  unless  it  is  manifeetiy  against  the 
weight  of  the  evidence.     Toledo  R.  R,  Co,  v.  Harmon,  489. 

17.  Verdict  will  not  be  Disturbed  bt  Supreme  Court  because  against 
Weight  of  Evidence,  if  the  evidence  is  conilioting.  Van  Dttren  v.  Star 
Q.  M,  Co,,  209. 

18.  Judgment  will  not  be  Reversed  for  Admission  of  Erroneous 
Tbstimont,  if  the  appellant  has  suffered  no  injury  from  its  admission. 
Moon  V.  RoUins,  181. 

19.  New  Trial  will  not  be  Granted  on  Ground  that  the  'court  erro- 
neously permitted  the  respondent  to  introduce  evidence  upon  a  matter 
not  denied  in  the  answer,  if  the  appellant  was  not  {.rejudiced  thereby. 
TuBy  V.  Ilarloe,  102. 
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^Ol  Butbemb  Coukt  of  Ebbobs  or  Covvtcncur  vbvsb  RimwB  QuBsnoNS 
OF  Fact.  It  takes  them  as  they  are  fonnd  by  the  oooxt  below.  EaMerii^ 
V.  Ooodwm^  237. 

"tl.  FlVDING  OF  COUBT  BjCLOW  WILL  NOT  BB  DiSTimBKD  ET  SUFBBMB  GOUBT, 

where  there  is  a  substantial  conflict  in  the  evidence,  althongli  the  sa- 
preme  court  may  be  of  the  opinion  that  there  is  a  prsponderance  of  evi- 
dence against  the  finding.     Lick  y.  Maddeti,  175. 

12.  Court  should  Chabob  Jury  in  WRrnNO  when  requested  to  do  so^  and 
without  any  verbal  additions  or  explanations.     Campbell  v.  MiUer,  3Q(K 

S.  Written  Request  to  Charge  Jury  must  be  Applicable  to  Facto  and 
TO  Law,  or  the  court  need  not  notice  it;  and  the  court  may  give  tfad 
charge  with  verbal  modifications,  but  the  whole  taken  together  must  ba 
correct.     Id, 

•2iL  Ip  Instructions  are  not  Modified  ob  Changed  bt  Ant  Oral  Chabo^ 
but  go  to  the  jury  as  they  were  written,  there  is  no  violation  of  tha 
provision  of  the  code  requiring  all  instructions  to  be  in  writings 
although  the  court  rex>eated  orally  a  part  of  one  of  the  charges,  and  in 
reading  another  charge  remarked  orally  that  he  had  not  intended  to 
read  so  far  as  he  had,  and  then  re-read  the  charge  as  he  intended  to 
give  it     PaU  v.  WriglU,  705. 

les.  Erroneous  iNarrBucnoN  to  Jubt  cannot  be  Made  Available,  on  Af- 
FEAL,  as  error,  by  the  party  on  whose  motion  it  was  given.  Jiimd  v. 
MUeheU,eS6. 

S6.  Ebbonbous  Entbt  of  Clerk  as  to  Tdcb  fob  New  Tbial,  Effect  of.  — 
Where  a  motion  for  a  new  trial  was  taken  to  the  "next  term"  of  the 
supreme  court  to  be  hoiden  in  the  county,  without  describing  the  term, 
and  the  next  term  was  that  of  September,  1867,  to  which  term  alone  the 
motion  could  by  law  be  taken,  and  the  clerk  of  the  court  in  his  record 
had  described  tiie  term  to  which  it  was  taken  as  "the  next  term  to  bs 
hoiden  on  the  second  Tuesday  of  February,  1868,"  at  which  latter  term 
Im  entered  the  case  on  his  docket^  it  was  held,  on  a  motion  to  strike  tht 
^ase  from  the  docket^  that  the  motion  for  a  new  trial  was  to  be  regarded 
as  taken  to  the  September  term,  and  the  clerk's  entry  as  an  error,  and 
that  the  case  shoold  be  treated  as  if  it  had  been  entered  in  the  docket  ol 
the  September  term  and  properly  oontiiiiied.  BeeyUld  v.  Bwck,  24L 

ftea  CoBPOBATiONa^  22-24;  Injxtnotiomb;  Intbrfuadib;  Iobl;  PABixKuri 

Beflbvin. 

PLEDGE. 

t«  PUDoxa  VTbo  Takes  Shabbs  of  Gqbpobati  Stook  as  Oollatbral  &■• 
oiTRirr  for  a  promissoiy  note,  with  authority  to  sell  in  case  of  the  non« 
payment  of  the  note,  is  not  boond  to  sell  upon  default  in  the  payment 
of  the  note,  and  is  not  liable  for  a  loss  occasioned  by  a  depreoiation  in 
the  valne  of  the  stock  ocenrriiig  after  the  default  Ifosef  ▼.  McCleUani^ 
651. 

-2.  Faoiob  has  Ko  Powbb  to  Plxdoe  Pbinoipal's  Goods,  at  the  common  law, 
for  advances  made  on  his  own  account^  and  this  rule  has  not  been  changed 
by  section  2179  of  the  Georgia  code.     Fint  NaL  Bank  v.  Nelson,  400. 

JL  Dmlttebt  is  Essentlal  to  Constitutb  Pledge  at  the  common  law,  and 
vnder  section  2110  of  the  Georgia  code,  and  cannot  be  dispensed  with 
by  merely  setting  aside  the  article  pledged,  or  by  the  pledgor's  consent* 
ing  to  act  as  bailee  thereof  for  the  pledgee.    Id. 
AM.  Dec.  Vol.  XCV-M 
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4.  It  18  SircH  Evtdkvcr  of  Noticr  op  Aokncy  An  wtll  Bcrp  Basts  Aptav* 
GCTO  Mo5ST  TO  AoEXTH  o:i  the  security  of  goods  in  their  ponean<m» 
where  the  fact  of  tlio  agoiicy  was  advertiaed  iu  tlie  city  in  wfakh  tht 
btnk  was  dtuated,  and  was  iKLinted  oa  the  agnl^s  ngn»  and 
known  auong  business  men  to  exist.      Id, 

POSSESSION. 
See  Abandonmkitt. 

PRESCRIPTION. 

Rioirr  TO  Land  Boats  and  to  Load  and  Uxtload  FRUOirr,  and  thus 
ber  the  land,  cannot  be  acquired  by  the  public  by  preecription  or< 
Whoever  claims  it  by  long  usage  most  prescribe  in  a  que  eaiate.     TaMt 
T.  Orace,  703. 

PROBATE  COURTS. 

1.  Dbcrrk  op  Probate  Coubt,  ukless  Appealed  prom,  is  Final  and  Con- 

CLUSIVE  Upon  tho  parties  as  to  all  matters  within  it«  jurisdiction  which 
are  necessarily  iavnlvod  in  the  issue;  but  this  general  rule  applies  only 
to  final  decrees.     i/.-zV  Appeal^  222. 

2,  Distinction  in  to  be  Observed  between  Orders  and  Decrees  Made 

DCRiNu  Settlement  op  E^ttate  which  are  merely  preparatory  to  a  final 
settlement  and  distribution,  and  a  final  decree  adjusting  and  dosing  ao. 
administration  account.  The  latter  only  xxMsesses  tho  elements  of  a 
final  judgment;  tho  former  are  preliminary,  and  subject  to  cliango  or 
modificatirin,  as  the  exigencies  of  the  case  and  the  demantb  of  justici» 
rcHiuiro.    hi. 

S.   Cot'RTH  OP  PkOBATE,  AS  TO  ALL  MaTTERS  WlTniN  THKIR  JlTRCiptmON,  ARE 

Clothed  with  Chancbrt  1\iwerh  to  do  full  jnstiqp  Iictwc'du  tlio  {lar- 
ties;  and  like  a  court  of  chancery,  has  power,  in  rendering  a  liual  do> 
crce,  to  correct  mistakes  in  its  prior  proceedings.     Af. 

4.  Court  op  Probate  hah  Power,  in  its  Final  Decree  Settlinu  Adxinisi- 
tration  A(^>ukt,  to  Correct  Any  EsROBd  inaile  in  any  former  anil 
partial  settlement  of  the  account;  and  evidence  may  be  admitted  to- 
prove  such  uiistakes.     /il. 

6.  On  Ai'PPjiL  FKoM  Di-x:rbb  op  Probate  Court  Settlino  ADMnnsnuTioN 
Account,  but  Hkpusino  to  Allow  Correction  op  Error  in  Poriibb 
Settlement,  Appellees  Oppered  to  I^iove  that  the  appellant  had  re- 
ceived certain  (icrsonal  property  belonging  t<>  the  estate,  which  was  not 
inventoried,  and  not  accounted  for  in  the  administration  aoooant»  and 
vritli  which  the  administrator  ought,  as  they  claimed,  to  1m  charged: 
ttfUt  to  tie  inadmissible,  as  the  pleadings  contained  no  reference  to  this- 
matter;  that  if  they  did,  such  evidence  could  not  affect  the  error  in  th* 
former  ttottlemeut,  and  that  the  error  should  be  corrected  in  th«  former 
settlement,  imd  the  appellees  left  to  their  appropriate  remedy,  — asnitoa 
the  bond.     Id. 

QUO  WARRANTO. 

I.  Inpormation  in  Nature  op  Quo  Warranto  Orioinallt  laauKDOirLT  at 
Instance  OP  Sovkrkion  against  any  person  who  usurped  any  fruiohii^ 
or  liberty  against  tlio  king,  or  for  misuser  cir  non-user  of 
privileges  granted  by  him.     State  v.  (.^rlM,  2I>3. 


^  
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8.  Statutb  of  9  Axmi  Extended  Invobmatton  in  KATVBa  w  Quo  Wab- 
BANTO  80  that  it  could  iasne  at  the  relation  of  any  person  against  any 
other  person  osurping,  intruding  into^  or  nnlawfully  holding  any  f.'an- 
chiae  or  office  in  any  corporation.    Id, 

8.  Ik  England  Information  in  Natubjb  of  Quo  Wabranto  Lies  tn  Name 
OF  SoTEBElON  against  those  who  usnrp  soyoreign  franchises,  becat&se 
meh  usarpatioii  is  in  derogation  of  the  rights  of  the  crown.    Id, 

i.  In  Unitxd  States  Information  in  Nature  of  Quo  Warranto  Lies  in 
Name  of  Government  against  those  who  usnrp  sovereign  franchises, 
because  such  franchises  are  grantable  or  granted  by  the  commonwealth. 
Id. 

6.  Information  in  Kature  of  Quo  Warranto  can  Lib  onlt  in  Name  of 
United  States,  and  in  the  federal  courts,  against  thoee  who  invade  a 
franchise  granted  by  the  national  government.    Id, 

6.  Information  in  Nature  of  Quo  Warranto  will  not  Lib  in  State 

Court  to  try  the  right  to  the  office  of  director  in  a  bank  organised 
under  the  national  currency  act.  This  is  one  of  that  class  of  cases  where 
jurisdiction  in  the  state  court  is  utterly  incompatible  with  the  neoesaary 
jurisdiction  of  the  national  government.    Id. 

7.  JuRisDiciiON  TO  Issue  Information  in  Nature  of  Quo  Wabbanto  fbom 

State  Coubt,  to  try  the  right  to  the  office  of  director  in  a  bank  organ- 
ind  under  the  national  currency  act,  is  not  conferred  by  tho  amended 
currency  act  of  1864,  section  57,  which  provides  that  suits  against  the 
national  banks  may  be  instituted  in  either  the  federal  or  state  courts.   M 

8.  Pboceedino  bt  Quo  Warranto  is  Civil  in  Character,  and  a  party  ap- 

plying for  a  change  of  venue  in  such  proceeding,  showing  all  the  requisite 
facts  thereto,  is  entitled  to  a  change  of  venue  as  a  matter  of  right.  The 
Illinois  act  of  1861,  giving  the  court  discretionary  power  to  grant  a 
ehange  of  venue  in  certain  criminal  proceedings,  does  not  embrace  a  pro- 
oesding  by  9110  warratUa.    Smminger  v.  People,  406. 

RAILROADS. 

L  Railboap  Companies  will  be  Held  to  Rtibctbe  ov  Xnobbasbd  Cabb 
and  diligence,  commensurate  with  the  greater  haourdt  in  operating  their 
franchises  in  populous  cities  and  over  pubUo  thorooghfsres.  Toledo 
R.  a,  Co.  V.  Harmon,  489. 

S.  Railboad  Company  mat,  in  Exeboisino  itb  Fbanciqbisb8»  Inoub  LiABiLmr 
for  expense  on  account  of  injury  received  by  its  employees,  although  the 
charter  may  not»  in  terms,  authorize  the  company  to  incur  such  ex- 
pense.   Toledo  R.  R.  Co.  v.  Rodriguee,  484. 

8.  It  IS  Sufficient  Consideration  to  Support  Exprbss  Agrbement  to  pay 
for  the  nursing  and  medical  attendance  necessary  to  the  cure  of  a  nul- 
road  employee,  that  he  was  disabled  while  in  the  employ  of  the  company, 
and  in  the  discharge  of  his  hazardous  duties.    Id. 

4.  It  is  within  Soope  of  ArrHORmr  of  General  Supebintbndent  of  Rail- 
road TO  Bind  the  company,  on  his  consent  implied,  for  the  payment  of 
expenses  incurred  on  account  of  injuries  received  by  the  company's 
employees.    Id. 

A,  Railboad  Supebintendent  mat  Bind  Company  by  Coi^bucitvb  Con- 
■BIT.  An  employee  of  a  railroad  company  was  injured  while  in  Iho 
disoharge  of  his  duty,  and  the  station  agent,  as  such,  procured  a  nurs^ 
sad  msdioal  attendants,  promising  that  the  company  would  pay  such 
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expenses.  He  then  wrote  to  the  general  enperintendent  stating  the  facte. 
Held^  that  it  most  be  presamed  that  the  letter  was  reoeiyed,  and  in  tlia 
alienee  of  any  answer  thereto,  that  the  superintendent  consented  on  tlia 
part  of  the  company  to  assume  the  liabilities  of  the  station  agent.    Id. 

6.  Railroad  Cohpant  will  be  Liabls,  where  its  employee  performs  an  act 

incident  to  his  employment,  so  unskillfully,  negligently,  recklessly,  or 
wantonly  that  persons  whose  fault  does  not  contribute  are  thereby 
injured;  and  the  company  is  not  released  from  liability  by  the  fact  that 
the  wrongful  acts  were  in  violation  of  rules  or  by-laws,  or  against  par- 
ticular iostructions  of  the  company.     Toledo  R.  R,  Co.  v.  HcurmiMt  489. 

7.  Railro/ld  Compa29T  is  Liable  only  as  Wabehouseuan  after  depositing 

goods  in  its  warehouse  at  the  end  of  transportation,  and  is  not  responsi- 
Ue  for  their  loss  in  the  absence  of  negligence.  Franda  v.  Dubuque  A  8. 
a  S,  R,  Co,,  769. 
&  LiABiLiTT  OF  Railroad  Compact  as  Co^imon  Carrier  of  Frexght  £nds» 
and  that  of  warehuusemam  begins,  when  the  goods  have  arrived  at  the 
point  of  destination,  and  are  there  deposited  in  the  company's  warehouse 
to  await  the  convenience  of  tho  assignee.  But  if  the  goods  should  arrive 
ont  of  time,  and  the  company  failed  to  notify  the  consignee,  its  liability 
as  a  common  carrier  might  be  extended.     Id. 

See  Keolioence. 

REGISTRATION. 

If  V  No  More  Kscessart  under  Iowa  Recobdino  Act  to  Enter  Names 
Of  Both  Husband  and  Wife  in  the  index  of  conveyance  of  the  home- 
stead, in  order  to  impart  notice,  than  of  any  other  real  estate  wherein 
both  join.  Nor  it  is  necessary  that  the  index  should  contain  a  full  d»> 
acription  of  the  premises.     Hodgson  v.  LoveQ,  775. 

See  Corporations,  8. 
REPLEVIN. 

L  AOTZDK  TO    RsOOTXB    POSSBaSION  OF    PeBSONAL    PrOPERTT  ICAT  BE  Dl* 

fXATED  by  a  showing  that  during  the  pendency  of  the  action,  and  befon 
a  trial  thereof  the  defendant  has  been  required  to  deliver,  and  has 
delivered,  the  property  to  a  third  person,  entitled  to  its  poasessioa  aa 
against  both  plaintiff  and  defendant.    Bolander  v.  Cfeniry,  162. 

S.  Where  Answer  in  Replevin  dobs  not  Dent  Value  of  Pbofsbtt 
alleged  in  the  complaint,  evidenoe  as  to  its  value  shoold  not  be  admitted. 
TuUy  v.  Barloe,  102. 

8L  I>E80RiFnoN  OF  Propektt  in  Compladtt  Df  Replevin  at  '*oiia  wfaita 
■boat  of  the  value  of  fourteen  dollars,"  is  sufficiently  azplioiti    OmiftaU  t. 

RESTRAINT  OF  TRADE. 
See  Contracts,  ll>I4b 

RIPARIAN  RIOHXa 

L  XnuB  or  Riparian  Owner  of  Land  in  Illinois  BouimiD  by  tiio  Ohia 
River  extends  at  least  to  low-water  mark.    Entmmger  v.  PeOfiUf  49S, 

JL  Riparian  Owner  whose  Line  Extends  to  Low-water  Mjlbx  saf 
RiouT  TO  Exclusive  Use  of  tho  bank  to  such  mark,  and  may  astsblish 
a  private  wharf  thereon,  and  charge  what  is  reaaooabU  for  its  «M  by 
thoae  navigating  the  river.    Id. 
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S.  pROPERTT  or  Rip  ART  &K  OwNZR  IN  Bed  of  Rivsb  to  Filux  Aqutjb  n 
SuBJiCT  TO  PuBUC  SERVITUDE  as  a  highway  for  the  pmpoeM  of  naviga- 
tion, bnt  the  banks  are  not  anbject  to  that  aemtada,  nnlen  so  made 
snbeeiTient  by  agreement,  prescription,  or  grant.    Id, 

SALES. 

1.  Real  Character  of  Transaction  is  not  Atfbcted  bt  Name  Given  to 
It.  Thus  a  conditional  sale  is  snch,  though  it  be  called  a  lease,  if  urcA 
V.  Wright,  455. 

S.  Conditional  Sale  with  Right  ov  Rescission — Transacfion  not  Lease 
though  Called  Such  —  Vendor's  Lien  Unavailing  against  Cred- 
itor WHEN.  — Under  a  written  agreement,  a  piano  worth  seven  hundred 
dollars  was  delivered  to  a  purchaser,  who,  on  taking  it,  paid  fifty  dol- 
lars, which  was  called  the  rent  of  the  piano  for  the  first  month,  and  he 
was  to  pay  fifty  dollars  at  the  beginning  of  each  month  thereafter  for 
thirteen  months;  the  piano  to  become  the  property  of  the  purchaser  in 
the  event  of  his  paying  seven  hundred  dollars  within  the  thirteen 
months,  all  past  payments  of  rent  to  count  as  a  part  of  the  seven  hun* 
dred  dollars:  heldy  that  this  transaction,  though  called  a  lease,  was 
not  such,  but  a  conditional  sale  of  the  piano^  with  a  right  of  rescission 
on  the  part  of  the  vendor  in  the  event  that  the  purchaser  should  fail  in 
paying  the  installments;  and  that  if,  while  in  the  purchaser's  posset* 
sion,  it  was  levied  upon  by  his  creditors,  the  vendor's  lien  would  have  to 
yield.    Id. 

8.  Owner  or  Stolen  Fbopbrtt  icat  Maintain  Action  for  its  Valui 
against  a  person  who  has  innocently  bought  it  from  the  thief,  and  resold 
it  in  good  faith,  if  the  property  itself  has  passed  beyond  the  reach  of  the 
owner.    Sharji  v.  Parkin  665. 

SEALS. 
See  OoNTKACTB,  5-9.     . 

SERVITUDBS. 

SiHViENT  Owner  has  No  Right,  by  Erection  of  Embankments  or  by 
other  artificial  means,  to  stop  the  natural  flow  of  surface  water  from  the 
domiuant  heritage,  and  thus  throw  it  back  upon  the  latter.  QiUham  v. 
Madia(m  R.  R.  Co,,  627. 

SHERIFFS. 

1.  Sberxft,  Called  upon  to  Execute  Writ  of  Attachment  or  Execution, 

MAY  Demand  Indemnity  of  the  plaintiff  in  the  writ,  it  seems,  before  he 
can  be  required  to  seize  property  in  the  possession  of  third  persons  claim* 
ing  to  be  the  owners;  and  if  he  is  not  indemnified  on  demand,  and  there- 
upon returns  the  writ  nulla  bona,  an  action  for  a  false  return  cannot  be 
maintained  against  him,  although  it  should  turn  out  that  the  goods  be- 
longed to  the  defendant  in  the  writ.     Long  v.  Neoitte,  199. 

2.  Sheritf,  Called  ufon  to  Serve  Writ  by  Attaohino  Fbopbrtt  or  Ab<- 

RESTiNG  Person,  has  Right  to  Demand  Indemnity  of  the  plaintiff  in 
the  writ,  it  seemB,  before  executing  the  writ,  if  there  is  reasonable  doubt 
as  to  the  ownership  of  the  property,  or  the  identity  of  the  person.  Id. 
S.  Bexbivf  is  not  Justified  in  All  Cases  in  Turning  out,  under  Wrh 
OF  POSBEggfON,  Pbbsons  IN  POSSESSION,  who  are  not  parties  to  the  ac- 


854  Index. 

tion,  or  nuned  in  the  writ^  even  thou^  ^bsf  may  have  ntwed 
action  brought.  LL 
4b  SHSBinr,  Galled  upon  to  Issue  Writ  or  Possession,  has  Bight  to  De- 
mand Indemnitt  of  the  plaintiff,  before  execnting  the  writ,  if  he  finds 
persona  in  poaMsaion  who  are  not  parties  to  the  action  or  named  in  the 
writ»  and  who  claim  to  be  rightfully  in  poiweaBion,  and  there  is  reason- 
able  dcnbt  whether  he  has  a  right  to  torn  them  oat;  and  this,  although 
the  prenuaes  are  apeeifically  described  in  the  writ.    Id, 

See  Ezbodtzons;  Jitdioial  Sales. 

SLANDER. 

It  n  No  DinDnni  to  AonoN  ov  Slander  that  the  defendant  was  intoxi- 
cated at  the  time  of  apeaking  the  slanderooa  words.    Bted  ▼.  Harptr^ 

774. 

SPEOIFIO  PERFORMANCE. 

1.  Hnamo  Pbriobmanob.  — Vendor  is  Bound  to  Cobtst  Tttlb  to  Land 
Whioh  He  Sells  and  Covenants  ior  in  hib  Obuoasion;  and  if 
from  his  negligence  or  default  the  title  haa  been  lost»  or  the  pmperiy 
becomes  encumbered  by  judgments,  taxes,  forfeiture,  or  otherwise^  be- 
fore the  time  for  conyeying  the  sanies  or  before  he  ofifora  to  perform  hk 
contract^  or  before  a  rescisaion  of  the  contract,  he  cannot  insist  upon 
performance  by  the  other  party  until  he  relieyes  the  title  from  sndi  sub- 
sequent encumbrance.    Cooper  v.  TV^r,  442. 

S.  Vfpucation  to  Court  of  Equitt  to  Dboreb  SFBoma  Pxriobiiancb 
OF  Contract  to  Convey  Real  Estate  is  Addressed  to  DisaRxnov 
OF  Court,  and  will  not  re  Granted  unless  the  contract  is  made  ae- 
f^^^ng  to  the  requirements  of  the  law,  and  is  equitable^  reaaonabls^ 
certain,  mutual,  on  good  consideration,  consistent  with  policy,  and  free 
from  fraud,  surprise,  or  mistake.    Pattenon  ▼.  Bloomer,  218. 

f  Mistake  of  Law  as  to  Effect  of  Chatiel  Mortoagr.  —  It  was  held  that 
vendor  was  justified  in  refusing  to  convey  real  estate,  and  that  he  ought 
not  to  be  compelled  to  convey,  in  the  ezeroise  of  the  discretion  of  a  court 
of  equity,  where  he,  residing  in  the  state  of  New  York,  made  a  contract 
for  tiie  Bale  a  quarry  in  Connecticut,  and  of  personal  property  valued  at 
twenty-five  thousand  dollars  connected  with  it»  the  whole  for  fifty-fli'e 
thousand  dollars,  of  which  five  thousand  dollars  was  to  be  paid  down, 
the  balance  to  be  secured  be  by  a  mortgage  back*  but  where  he  made  the 
agreement  under  the  mistaken  belief  that  a  chattel  mortgage  would  be  a 
^alid  security  in  Connecticut  without  a  retention  of  possession  ^7  ^iho$ 
and  where  the  purchaser  was  insolvent*    I(L 

STATUTES. 

t.  When  Statute  is  Authenticated  bt  Signatures  of  Presidino  OmcBBa 
of  the  two  houses  of  the  legislatare,  the  courts  will  not  search  further  to 
ascertain  whether  or  not  such  facts  existed  as  gave  constitutional  war- 
rant to  those  oificers  to  thus  authenticate  the  act  as  having  received 
legislative  sanction  in  such  manner  as  to  give  it  the  force  of  law.  BvoM 
V.  Browfief  710. 

S.  Universal  Rule  in  Constkuino  Statute  is,  that  courts  must  find  the 
intent  of  the  legislature  in  the  statute  itself.  Unless  some  ground  can 
be  found  in  the  statute  for  reBtraining  or  enlarging  the  meaning  of  its 
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gnenl  words,  they  must  receive  a  general  oonsfcraotioiit  and  the  ooorte 
eennot  arbitrarily  eobtraot  from  or  add  thereto.     Tffmm  t.  Walheff  152. 

3.  SrATim  mmr  bb  so  CoNarBUED  as  to  Qivm  Emor,  if  possiUe,  to  every 

portion  of  it,  and  without  rejeoting  any  part  as  sorplnssage,  or  treating 
it  ae  a  repetition  of  a  provision  already  made.    Oaiea  v.  Salmon^  138. 

4.  Ck>iTRT  MUST  GrvB  TO  Lamouagb  of  Statute,  Which  la  Defzoibiit  in 

Pbbcision  and  clearness,  and  faulty  or  imperfect  in  phraseology  or 
stmotore,  such  an  interpretation  as  may  appear  best  adapted  to  effiwta- 
ate  the  object  oontemplated  in  its  enactment;  and  it  is  slwaya  to  be 
presomed,  in  such  case,  that  the  legislatore  intended  that  the  most  rea- 
sonable and  beneficial  interpretation  should  be  given  to  the  langnaga 
which  they  have  used.  Pickering  v.  Day,  291. 
1,  Whbrb  Lanouaob  ov  Statotb  is  not  Cukab,  and  it  is  obvioos  that  by  a 
partioalar  constmction  great  public  interests  would  be  endangered  or 
sacrificed,  the  court  ought  not  to  presnme  that  sooh  oonstmotion  was 
intended  by  the  makers  of  the  law.    Id. 

STATUTE  OF  FRAUDa 

L  Fbomisb,  in  Statute  of  Fbausb,  to  Amsweb  fob  Debt,  sva,  ov  An- 
otheb  Means  an  nndertsldng  by  a  person  not  before  liable^  lor  the 
purpose  of  securing  or  performing  the  same  duty  for  which  tfaa  per^ 
for  whom  the  undertaking  is  made  oontinnes  liable.  Parher  t.  BmUtm^ 
246. 

Si  Pbomibe  to  Ambweb  fob  Debt  of  Anotheb  ib  within  Statotb  of 
Fbaubb  whbn  and  when  not.— Where  a  person  not  before  liaUa 
agrees  to  pay  the  debt  of  a  third  person,  and  as  a  part  of  the  arrange- 
ment  the  original  debtor  is  discharged  from  his  indebtedness,  the  agrea* 
ment  is  not  within  the  statute  of  frands.  But  it  is  otherwise  if  the 
original  debtor  continues  liable.    Id. 

5.  Indebitatus  Asbuxfsit  will  Lie  on  Absolute  Contbact  to  Pat — Suob 

Ck>NTBACr  18  NOT  AfFBOTED  BT  USE  of  WoBD  "  GUABANTEE  "  WHEN.  — 

Where  a  person  not  before  liable  agreee  "to  pay  and  guarantee"  the 
debt  of  a  third  person,  and  as  part  of  the  arrangement  the  original  debtor 
is  discharged  from  his  indebtedness,  the  word  "guarantee "  is  not  to  be 
vnderstood  in  a  technical  sense;  the  agreement  is  an  absolute  one  to  pay, 
and  hMMaim  anmnptit  will  lie.    Id, 

STATUTE  OF  UMTTATIONa 

L  faATOTEi  OF  LnOTATIONB  ABB  TO  BE  StBTOTLY  OOBIiTKUBDi.    G«IMralworda 

in  the  statute  must  receive  a  general  construction,  and  if  there  be  no 
express  exception,  the  courts  can  create  none.     Tpnan  v.  WaSbeff  162. 

%  Fact  that  thebb  is  No  Pebson  in  Existence  Cohpbtbbt  to  Sub  does 
not  prevent  the  operation  of  the  statute  of  limitations.  So  held  in  aa 
action  of  ejectment,  where  the  owner  of  the  land  had  died,  and  his  es- 
tate remained  for  many  years  without  administration,  and  there  was  no 
one  capable  of  suing  for  possession  thereof.    Id, 

S.  CALiFOBinA  Statutb  of  Ldcitations  Ck>NTAiN8  No  Pbovihion  excepting 
from  its  operation  a  case  where  the  party  who  would  have  been  entitled 
to  sue  dies  before  the  cause  of  action  has  accrued.  In  such  case^  the 
persons  interested  in  his  estate — his  creditors,  hean,  and  deviMes  — 
have  the  full  time  allowed  by  the  statute  in  which  to  obtain  a  grant  ol 
administration  and  commence  an  action.    Id, 
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4.  Calhobnia  Statuts  of  Liicitations  ov  1890  dobs  hot  Bmr  AOAzmr 

Mabrikd  Woman  dubinq  Covkbturb;  lint  imder  th«  amendment  of 
1863  it  mns  against  a  married  woman  in  all  those  actions  to  which  her 
hnshand  is  not  a  necessary  party  plaintiff  with  her.  Wilton  ▼.  WUaon, 
194. 

5.  Statuts  ov  Limitations  Runs  against  Municipal  or  Public  Corpora- 

TI0NS»  though  not  against  the  state  or  sovereignty.  PeOa  ▼.  SchoUe^  729. 
6L  BiOHT  or  Cut  to  Maintain  AcnoN  vor  Rboovbrt  of  Squarb  thbrxi>% 
on  the  ground  that  the  owner  had  dedicated  it  to  the  city,  is  barred 
where  the  owner  openly,  vinbly,  and  to  the  knowledge  of  the  city,  held 
possession  of  the  square,  claiming  title,  for  the  statntoiy  period  of  limi- 
tation after  the  city's  canse  of  action  accrued.    Id, 

7.  Mbrb  Entrt  not  Followbd  bt  Possbssion  will  not  Suspbnd  Running 

OF  Statutb  of  Limitations  at  common  law,  where  the  possession  of 
the  occupant  was  originally  lawful,  and  he  subsequently  refuses  to  sur- 
render it  to  one  who  afterwards  acquired  the  right  of  property,  for  thi» 
amounts  to  a  deforcement.    Id, 

8.  Foboiblb  Entry  by  City  upon  Squarb  Cladoed  to  hatb  been  Dbdi* 

GATED  is  not  equivalent  to  an  action,  and  will  not  suspend  the  running 
of  the  statute  of  limitations  against  the  city,  where  the  original  owner 
immediately  obtained  an  injunction  restraining  the  city  from  disturbing 
lus  possession,  which  he  immediately  resumed.    Id, 

%  CoNTiNviNO  Contract  and  Nbw  Contract  may  bb  Proybd^  it  seems^ 
under  section  31  of  the  California  statute  of  limitations,  which  provides 
that  "  no  acknowledgment  or  promise  shall  be  sufficient  evidence  of  » 
new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  statute,  unless  the  same  shall  be  contained  in  some  writing, 
signed  by  the  party  to  be  charged  thereby."  The  acknowledgment  or 
promise  made  while  the  contract  is  a  subsisting  liability  estabUahes  a 
continuing  contract,  and  when  made  after  the  bar  of  the  statate,  a  new 
contract  is  created.    McCormick  v.  Brown,  170l 

lOi  Statute  of  Limitations  does  not  Operate  to  EmNouisa  Debt  or  raise 
a  presumption  of  payment,  it  seems,  but  only  bars  the  remedy,  and  thus 
becomes  a  statute  of  repose.    Id, 

11.  Cause  of  Action  is  Founded  upon  New  Promcsb,  and  not  upon  the 
original  contract,  it  seems,  where  a  creditor  relies  upon  a  new  promise 
after  the  statute  has  run  upon  the  original  contract;  the  original  con- 
tract, or  the  moral  obligation  arising  thereupon,  being  the  consideration 
for  the  new  promise.     Id, 

12.  Action  on  New  Promise  to  Pay  Judgmbnt  must  be  Brought  within 
Four  Years  from  the  making  of  the  new  pronuse,  it  seems,  to  avoid  the 
bar  of  the  California  statute  of  limitations,  under  section  17,  which  pro- 
vides that  an  action  upon  any  contract,  obligation,  or  liability  founded 
upon  an  instrument  in  writing,  other  than  a  judgment  or  decree,  must  be 
brought  within  four  years.    Id, 

13.  Creditor  cannot  Bjeoover  after  Statute  of  Limitations  has  Run 
UPON  Original  Contract  or  obligation,  without  proving  a  new  prom- 
ise.   Id, 

14.  New  Promise,  to  Removb  Bar  of  California  Statute  of  Limita- 
tions, mat  be  Express  or  Implied.  An  express  pronuse  must  be 
proved  by  producing  the  promise  itself;  while  an  implied  promise  must 
be  proved  by  the  production  of  the  acknowledgment  from  which  the 
promise  is  implied.    Id, 
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15.   ACK2fOWLEDGHENT,   TO    TaKE    CaSE  OUT  OF  OfBKATION  OF    STATUTE  OF 

LnOTATiONS,  xnnst  be  a  direct^  distinct,  unqualified,  and  unconditional 
admission  of  tho  debt  which  the  party  is  liable  and  willing  to  pay.  Such 
acknowledgment  cannot  be  deduced  from  a  promise  or  an  offer  to  pay  a 
part  of  tho  debt,  or  to  pay  the  whole  debt  in  a  particular  manner,  or  at 
a  specified  time,  or  upon  specified  conditions.  Id, 
16.  Creditor  cannot  Recover  upon  Offer  or  Conditional  Promise  bt 
Debtor  to  Pat  Debt,  it  seems,  without  showing  an  acceptance  of  th» 
offsr  or  a  performance  of  the  condition  on  his  part.    Id. 

STREETS. 
See  Cobyorations,  37-39;  DixaobSi  4 

SUNDAYa 
See  Contracts,  15,  10 

SURETYSHIP. 

•L  Qini  OF  Two  Jonrr  Obuoors  Mutually  Interested  in  CoNsiDERATioii 
HAS  Right  of  Contribution  against  the  Other,  which,  it  seems,  may 
be  reached  by  process  of  garnishment  at  law,  where  the  original  obliga* 
tion  is  satisfied  by  a  sale  under  execution  of  the  property  of  the  former^ 
SRlgo  y.  CcuUlAerryt  406. 

S.  QxNERAL  Doctrine  that  Contract  of  Surett  should  be  Striotlt  Con- 
strued is  conceded,  if  by  "  strictly  "  is  meant  that  his  liability  shall  not^ 
l^  implication,  be  extended  beyond  the  fair  scope  of  tho  terms  of  his 
eontnust    Pkhermg  ▼.  Day,  291. 

See  Bonds. 

TAXATION. 

1.  Bi  Order  to  Avoid  Costs  m  Action  bt  Minors  to  Rbdxeic  from  Tax 
Sale,  tender  of  the  amount  due  the  defendant  for  taxes  paid,  and  that 
the  tender  has  been  kept  good,  should  be  shown.    Curl  v,  Waiaon,  763. 

t.  Tax  Sale — Amount  Necessary  to  Redeem  from. — In  a  proceeding  to 
redeem  from  tax  sales,  it  was  found  that  one  of  the  sales  was  invalid, 
while  the  others  were  valid:  hM,  that  the  plaintiff  should  pay  the 
amount  of  legal  taxes  paid  by  the  defendant,  with  interest  thereon  at 
six  per  cent,  under  the  invalid  sale,  and  the  statute  penalty  and  inter- 
est upon  the  valid  sales,  and  also  the  subsequent  taxes  paid  by  the  de- 
fendant.   Id. 

8.  Owner  of  ant  Interest  in  Real  Estate  Subject  to  Redemption 
from  Tax  Sale  mat  Redeem  the  whole  property,  and  the  purchaser 
may  require  him  to  redeem  the  whole,  if  any.     Id, 

i.  Discrimination  in  Taxation  mat  be  Made  between  Foreign  Corpo- 
rations and  domestic  corporations  of  tho  same  character.  Ducat  v.  CM- 
eago,  529. 

ft.  Tax  Ibtposed  upon  Corporation  is  not  Tax  upon  Persons  or  Propertt 
of  corporators  or  stockholders.  It  is  the  artificial  being,  the  mere  legal 
entity,  which  is  taxed,  and  the  tax  is  paid  out  of  its  funds.  And  as  a 
foreign  corporation  has  no  status  as  a  citizen  of  the  state  creating  it»  the 
objection  that  a  tax  imposed  upon  it  is  not  uniform  cannot  be  maintained. 
Id. 
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4.  Right  to  Redemption  Monet  attbb  Cohtbtaboe  bt  Pitbcbaebb  at  Tax 
Sale.  —  A  purchaaer  at  a  tax  sale  acqiiiies  an  aqnitaUe  interett  In  the 
lands  Bold;  and  if  they  are  conyeyed  by  him  before  the  time  for  redemp- 
tion expires,  his  grantee  aoqnires  such  equitable  interest,  and  a  right  to 
the  redemption  money,  if  the  lands  aup  redeemed,  as  completely  betveen 
the  parties  as  by  an  assignment  of  the  certificate  of  purchase.  Scoml  ▼. 
KeUey,  415. 

7.  Same.  -~  Bur  zv  Pubchabbb  ehould  Contxt  Such  Premibwto  One  Pbb- 
aoN,  and  assign  the  certificate  to  another,  both  being  innocent  pmrehaaer^ 
the  holder  of  the  certificate  might,  with  some  reason,  insist  on  a  superior 
right  to  the  redemption  money.  Af. 

6.  Pbopbr  Pabtiss  PLAiNTinr  to  Suit  iob  Rxdekftion  Monet  whebb 
Obantbb  Acquired  No  Title.  — Where  K.,  a  purchaser  at  a  tax  ssls^ 
eonTeyed  the  lands  to  0.,  a  married  woman,  who^  without  her  husbaod 
joining  in  the  deed,  conveyed  them  to  S.,  and  the  premises  were  re- 
deemed, the  redemption  money  being  paid  to  K.,  it  was  held  that  8. 
took  nothing  by  such  conveyance,  and  that  a  suit  to  recover  the  redemp- 
tion money  from  K.  should  have  been  brought  by  O.  and  her  husband. 
SaM  ▼.  £e2Ky,  416. 

See  Ubetbd  States  Revenue,  2. 

TENDER. 

Swuifio  Gtnrnuor  to  Pat  in  "Akebzcax  Golb  Oon,''  ob  **ts  Goia" 

cannot  be  discharged  by  payment  in  legal-tender  notes,  unlnw  such 

notes  are  at  par  value  with  gold;  bntateoderof  sncbnotesandthediibr* 

enoe  between  them  and  the  gold  is  wifBoient  to  discharge  the  dabL 

Mpen  V.  Kamfman^  867. 

SeeOosn^S. 

TRADE-MARKS. 

1.  Manuiaotuseb  ov  Qoodb,  ob  Vbnix>b  iob  Whom  Thbt  hatb  bbbv 

Manutaotueed,  has  Right,  at  common  law,  to  designate  thorn  by 
some  peculiar  name,  symbol,  figure,  letter,  form,  or  device^  whereby 
they  may  be  known  in  the  market  as  his  own,  and  be  <li«*iiigni»iiil 
from  other  like  goods  manufactured  or  sold  by  other  persons.  And  the 
courts  will  protect  him  in  the  exclusive  use  of  such  mark,  when  originsl 
with  him,  so  far  as  its  serves  to  indicate  the  origin  and  ownership  of  the 
goods  to  which  it  is  attached,  to  tbe  exclusion  of  such  symbols,  figures^ 
and  combination  of  words  which  may  be  interblended  wlUi  it^  and  merely 
indicating  the  name,  kind,  or  quality.     FaUantmrg  v.  Lucy,  76. 

2.  California  Trade-marks  Statute — Gonstbugtion.  —  By  the  term  "  pe- 

culiar name,  letters,  marks,  devices,  figures,  or  other  trade-mark  or 
name, "  as  used  in  the  statute,  is  meant,  not  the  proper  and  ortablished 
names  by  which  the  "  articles  "  are  known  in  the  market,  nor  something 
indicating  their  actual  kind,  character,  or  quality,  but  something  new, 
of  the  manufacturer  8  own  invention,  which  is  peculiar  to  him,  and  not 
common  to  him  and  t>thers,  and  which  is  intrinsically  foreign  to  the 
''articles  "  themselves,  and  only  serving  to  designate  them  because  it  has 
been  fancifully  put  to  that  use,  in  disregard  of  all  natural  reUtiona.  J<L 
8b  Same — Soofb  of  Statute.  — The  statute  does  not  vest  ^in  the  manufao- 
tnrer  or  vendor,  as  the  case  may  be,  any  exclusive  property  in  the  thing 
Bumuf  aotnred  or  sold,  nor  in  the  name  or  the  words  which  most  aptly 
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dateribe  it»  and  if  it  did,  it  would  be  bo  far  void  for  waat  of  power  in  the 
legidatnre  to  enact  it.    Id, 

4.  Saicb — Validitt  or  Statdti.  —  If  the  etatate  goes  beyond  the  common 
law,  and  embraces  within  its  protection  matter  which  relates  to  kind, 
character,  or  qoality  of  the  thing  manufactured  or  sold,  it  is  not  per- 
ceiv^ed  why  it  does  not  trench  upon  the  law  of  copy  and  patent  rights, 
and  is  therefore  roid.    Id, 

^,  Samb — In  What  Respect  Statute  Inopebativb.  — It  is  suggested  that 
the  matter  used  in  the  statute  relatire  to  designation  of  kind  and  quality 
was  inadvertently  incorporated  under  a  mistaken  notion  of  the  functions 
of  a  trade-mark,  and  in  that  respect  the  statute  can  hare  no  intelligible 
operation.    Id, 

^  Entire  Label  will  not  be  Protected  as  Trade-mark,  where  it  con- 
tains the  name  of  the  article  manufactured,  a  statement  of  the  mode  of 
its  use,  and  a  laudation  of  its  qualities;  only  so  much  of  the  label  will  be 
protected  as  indicates  that  the  complainants  are  the  manufacturers  or 
vendors  of  such  article.    Id, 

7.  Principlbs  or  Law  or  Tradb-marx  Statbik  Boardman  ▼.  Meriden  B. 
Co,,  276. 

t.  Tradb-mark,  whbn  Entitled  to  Protbotion.  — A  trade-mark  adopted  by 
a  merchant  or  manufacturer  for  his  goods  is  not  entitled  to  protection  im 
his  exclusive  property,  unless  it  in  some  manner  designates  the  true 
origin  or  ownership  of  the  goods.    Id, 

9.  How  Orioin  and  Ownership  or  €kx>Ds  icat  bb  Designated  in  Trad.i- 

KARS  —  Violation  or  Tradb-marx,  how  ErrBOTED  bt  Imitation  <»r 
Dbvicb.  —  Name  of  manufacturer,  used  by  him  as  trade-mark,  may 
have  added  to  and  connected  with  it  some  peculiar  device  as  auxiliary 
to  the  name  in  declaring  the  true  origin  and  ownership  of  his  goods; 
and  a  wrongful  vi«>Iation  of  such  a  trade-mark  may  be  effected,  even 
though  the  name  of  the  imitator  be  substituted  for  that  of  the  origi»il 
manufacturer  by  such  an  imitation  of  the  device  as  indicates  a  design  lio 
deceive,  and  is  calculated  to  deoeive^  the  publio  as  to  the  true  origin 
and  ownership  of  the  goods.    Id, 

10.  FiouREs  Indicatino  Numbers  mat  bb  Protbotbd  as  Tbadb-marki, 

ESPBOIALLT  WHBN    ThET  ARE    ASSOCIATED  WITH   NaMB  OV   MANUVAf»- 

TURER  upon  labels  of  certain  form,  color,  and  arrangement,  and  in  ooii- 
nection  with  such  labels  are  used  by  him  to  indicate  his  own  manufae- 
ture;  for  by  virtue  of  such  connection  they  form  an  important  part  of 
the  trade-mark.    Id, 

11.  Labels  with  Numbers  Constitutb  Lboal  Trade-marks»  a^d  arb  En- 
titled TO  Protection  as  Such  when. — Where  a  manufacturer  of 
britannia  spoons,  for  the  purpose  of  distinguishing  them  from  all  other 
britannia  spoons  in  the  market,  and  for  the  purpose  of  designating  dif- 
ferent classes  of  his  own  spoons,  adopts  several  different  labels  of  par- 
ticular size,  form,  and  color,  with  his  own  name  thereon,  together  with 
some  term  descriptive  of  the  spoons,  and  in  connection  therewith  certain 
figures  arbitrarily  chosen,  the  different  classes  of  spoons  being  indicated 
by  fixed  numbers;  and  these  labels  constitute  the  only  trade-mark  tinder 
which  he  introduces  his  spoons  into  market;  and  under  these  labels  and 
numbers  the  spoons  have  become  generally  and  favorably  known,  and  a 
large  demand  has  grown  up  for  them;  and  they  are  generally  bought 
and  sold  by  the  numbers  on  the  labels,  —  the  labels  thus  arranged  and 
used  constitute  legal  trade-marks,  and  are  entitled  to  protection.    IcL 
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V2.  Same  —  Use  of  Similar  Numbers  oh  Labels  Aa  Violatiov  ov  Trads- 

UARK,     THOUGH     IMITATORS     NaME    IS     USED     INSTEAD    OF    OrIGUIAI* 

Manufacturer's.  —  Where  another  manufacturer  makes  spoons  similar 
to  those  referred  to  above,  though  differing  somewhat  in  style,  and  pre- 
pares labels  resembling  the  above,  and  adopts  the  same  numbers  for 
spoons  of  a  similar  kind;  the  labels  being  so  nearly  alike  that  a  purchaser 
not  reading  the  name  upon  them  might  be  deceived;  and  where  euch 
labels  are  adopted  with  those  particular  numbers  for  the  purpose  of  aid- 
ing the  introduction  of  his  spoons  into  the  market,  —  it  is  a  violation  of 
the  trade-mark  of  the  first  manufacturer,  although  the  second  manu* 
fMiorer  puts  his  own  name  on  the  labels  in  the  place  of  that  of- the  firsL 
And  tha  nse  of  the  same  figmes  with  a  cipher  prefixed  does  not  varj 
theoase.   Id, 

TEUSTSL 

1.  Partt  oahvot  bb  Tbxatbd  as  Trustbi,  Who,  wuhoitt  Fraud^  Pur> 
OBAan  Land  at  sheriiTs  sale,  with  his  own  money,  taking  the  title  in 
his  own  name,  upon  a  verbal  agreement  to  hold  it  for  the  benefit  of 
the  ezecntion  debtor.     ARnot  v.  Mitchell,  685. 

8.  Trustbb  in  PoasBssioN  of  Trust  Property  is  only  Bound  to  Ordi- 
nary DnJOENCB  in  its  preeervation  and  protection.  Campbell  v.  JUiOer, 
889. 

S.  Trubtsb  icAY  Rbchyb  Payment  of  Promissory  Notes  Held  in  Trust^ 
WBSN  Dui,  in  Such  Currbnoy  as  a  prudent  man  would  receive  for  debts 
due  him  individually  under  similar  circumstances.     IcL 

i,  Tbubtbb  Who,  in  Good  Faith,  Received  Confederate  Treasury  Notb 
nr  Payioent  of  Pbomibsory  Notes  Held  im  Trust,  under  the  Georgia 
ftot  of  1863»  acted  under  color  of  law,  and  is  protected  by  the  act  of  1866, 
and  the  ordinances  of  the  conventions  of  1865  and  1868.    IcL 

ft»  TBunsB  KTOHT,  IN  €kx>D  Faith,  Prior  to  Adoption  of  Georgia  Oove 
IN  1863;  Rbobivb  Paymbnt  of  Promissory  Notes  Held  in  Trust  in 
snoh  currency  as  was  generally  received  by  prudent  men  in  the  trans- 
action of  their  own  business,  and  reinvest  the  same  in  the  note  of  a  per- 
■cm  who  was  then  entirely  solvent.    Id. 

C  Tbubteb  Who  Reoetted  Confederate  Currenoy  in  Payment  of  Prom- 
issory Notes  Held  in  Trust,  before  the  adoption  of  the  Georgia  code 
in  1863,  and  after  its  adoption  invested  it  in  securities  not  authorized  by 
law,  and  without  an  order  of  court,  did  so  at  his  own  risk,  and  is  liable 
for  the  value  of  the  currency  at  the  time  when  it  should  have  been  re- 
invested.   Id. 

7*  TsuarrEB  Who  Chanobs  Invbstmbnt  of  Trust  Funds  with  Consent  of 
Cbstui  qub  Trust,  who  is  of  legal  age,  is  not  liable  for  any  loss  growing 
out  of  such  new  investment.    Id. 

t.  Trustee  may  Show  that  Intbsimbnt  oh  Cbanob  of  Inybbtmbnt  made 
by  him  was  prudent.    Id. 

0.  Where  Railroad  Company  Conybys  to  Trustees  to  Sbourb  Payment 
OF  Bonds  issued  by  it  certain  lands  divided  into  tracts,  each  described, 
numbered,  and  valued,  reserving  to  itself  the  power  to  sell  any  portion 
of  the  land  at  its  valuation,  and  the  trustees  having  power  to  convey  in 
fee^  upon  the  surrender  to  them  by  the  company  of  bonds  equal  in 
•mount  to  the  value  of  the  land  sold,  the  power  of  the  trustees  to  con- 
Tey  is  a  power  coupled  with  an  interest,  and  requires  only  a  substantia] 
tsmplisiice  with  its  terms.    A  deed  from  the  trustees  passes  the  legal 
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title,  and  in  an  action  against  their  grantee,  under  the  Indiana  code,  for 
the  recovery  of  real  property,  on  a  complaint  averring  the  legal  rignt  of 
the  plaintiff  to  the  possession,  the  equities  of  the  plaintiff  cannot  be 
inquired  into.  Rowe  v.  Beckett,  G76. 
to.  Person  TAKn^o  Entire  Control  and  Management  of  Consolidated 
Corporation,  consisting  of  several  corporations  created  by  laws  of  dif- 
ferent states,  and  conducting  the  same  as  one  company  for  the  better 
security  and  protection  of  a  mortgagee  of  some  of  the  corporate  prop- 
erty, thereby  becomes  a  trustee,  not  only  for  the  mortgagee,  but  also 
for  the  mortgagor  corporations;  and  his  purchase  of  the  trust  property 
•  at  a  foreclosure  sale  under  another  mortgage  will  inure  to  the  benefit  of 
the  ceatuis  que  trust,  upon  his  being  reimbursed  the  amount  of  his  bid, 
with  interest.  And  as  such  trustee,  he  is  bound  to  account;  and  it  is 
error  to  hold  that  the  right  of  the  mortgagor  corporation  to  an  account- 
ing will  depend  on  the  redemption  from  the  sale  to  such  trustee  under 
the  second  mortgage.  Bacine  ds  M,  R*  R.  Co.  v.  Farmers*  L,  A  T,  Co,, 
595. 

11.  In  Suit  against  Trusteb  or  Corporate  Propertt,  who  is  managing  it 
for  the  protection  of  a  mortgagee  thereof,  to  compel  an  accounting,  the 
decree  should  be  that  the  account  be  first  taken  and  stated,  and  that  a 
reasonable  time  be  given  for  redemption  from  a  sale  to  the  trustee  undei 
a  second  mortgage,  and  for  payment  of  such  balance  as  should  l>e  found 
due  upon  the  first-mortgage  debt,  after  deducting  the  net  earnings  of 
the  property;  and  that  in  default  of  such  redemption  and  payment 
being  made,  the  property  be  sold  in  satisfaction  of  the  first-mortgage 
debt.    Id. 

12.  In  Acoountino  bt  Tritsteb  Who  has  Managed  Propertt  of  mortgagor 
railroad  corporation  for  the  protection  of  the  mortgagee,  the  mortgagor 
corporation  is  entitled  to  a  credit  for  the  earnings  of  a  line  of  road  which 
had  been  constructed  by  such  trustee,  with  money  furnished  by  the 
mortgagee,  along  the  line  of  the  road  owned  by  the  mortgagor,  and 
which,  by  its  contignity  to  the  latter  road,  rendered  it  less  valuable 
than  it  would  otherwise  have  been.    Id. 

See  Husband  and  Wm. 

UNINCORPORATED  SOdETIEa 

1.  Ditch  Companies  for  Sale  of  Water,  Nature  of.  — Ordinary  nnin- 
corporated  ditch  companies,  organised  for  the  sale  of  water  to  miners  and 
others,  the  stock  in  which  is  bought  and  sold  at  the  pleasure  of  the  own* 
tts,  without  consulting  their  oo-owners,  have  some  of  the  incidents  of 
ordinary  partnerships,  but  differ  therefrom,  and  are  more  in  the  nature 
of  tenancies  in  common.    McCotmell  v.  Demmr,  107. 

S.  Member  op  Unincorporated  Ditch  Company  has  No  General  Au- 
thoritt  by  virtue  of  such  membership  to  bind  the  company  by  hii 
oontracts.    Id. 

1.  Superintendent  or  Managing  Agent  of  Unincorporated  DrrcH 
Company  cannot  B&nd  the  company  by  a  promissory  note,  given  for 
materials  used  by  tlie  company,  unless  authority  to  do  so  is  conferred 
upon  him  by  the  company,  either  expressly  or  by  necessary  implicatioo 
from  his  acts  recognized  by  the  company,  with  full  knowledge  of  the  tots 
At  the  time  of  recognition.    Id, 
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i.   MKMBER8    OF   UlOirOORFORATKD   DlTCH    OOHPAHT  AKB  BOVFD  ST  Hon 

duly  authorized  to  be  given  by  its  saperintendent  for  materials  befor» 
then  porchaeed  by  the  oompany,  whether  they  were  each  members  wfaea 
the  materials  were  purchased  or  not.    Id. 

S.   PKB80N  FVBHQHIIIO  MaTKBIALB   TO  UnINOOBFOBATBI)    DtTCH  CoMPAUT 

IB  VOT  Emtitled  to  rsoover  a  deficiency  against  the  members  of  tb» 
oompany,  under  an  agreement  for  payment  oat  of  the  proceeds  of  th» 
ditch  of  the  company,  all  of  snch  proceeds  having  been  faithfnlly  ap- 
plied in  paymantb    /<!> 

USAGE. 

See  PRBscRimo!!. 

USURY. 

PnoMnsoRT  NoTB  u  VOT  UsuBious  Which  SnpcTLATn  that  the  princi- 
pal shall  draw  more  than  the  legal  rate  of  interest  from  date^  if  the  ttot# 
be  not  paid  when  due,  nnless  it  appears  that  interest  had  been  inclnded 
in  the  face  of  the  note.    FUhtr  ▼•  Andenon^  7G1. 

UNITED  STATES  REVENUE. 

L  OoLLicrroft  of  Ihtebnal  Rkvxnus  District,  uiidkb  Act  of  Oohobb* 
OF  July  1, 1862,  b  the  recognized  agent  of  thegovemment^  and  is  respon- 
sible to  the  government  and  to  individnals  for  all  money  coUected  and 
all  acts  done  by  his  deputy  collectors,  who  are  the  agents  of  the  col- 
lector, and  are  responsible  to  him,  and  not  to  the  government  or  indi- 
viduali,  and  he  may  or  may  not,  as  he  pleases,  take  seoority  from  tiie 
deputies  for  the  faithful  disdiaige  of  their  dnties.    /VdbeHsgv./lt^,  S91. 

I.  ICoLAflan  Mawfaoturxd  ibom  Sobobuic  n  SuRnor  of  Tazaxioh,  un- 
der the  United  States  intenial  revenue  acts  of  July  I,  ISGS^  and  Juno 
9(^1864.    Id. 

%  Oman  of  Oollrcior  asd  DirOTrOoLLROiOR  of  IirramAL  Rrvkkvi^ 
as  created  by  the  act  of  Coogrsss  of  July  1, 186S;  are  ocotinued  mder  th» 
act  of  June  30,  1864,  by  virtue  of  the  saving  daoses  of  that  aot^  whieh 
ezdnde  from  the  operation  of  the  repealing  danse  the  provisions  of  the 
former  statute  creating  the  offioes;  and  the  bonds  given  by  such  officers 
in  qualifying  under  the  former  act  are  oontinned  in  full  force  and  effect 
under  the  latter  act,  and  it  was  not  necessary  for  either  of  them  to  give 
a  new  bond  after  the  passage  of  the  latter  aoL    Id. 

L  Grvuio  OF  Bond  rt  Collector  of  Istrrnal  RRVRinrR  n  hot  GbRDinoir 
pRBOKDRKT  to  his  authority  to  exercise  the  powers  and  perform  th* 
dnties  of  his  ofBce  under  either  act  of  Congress  relative  to  the  coUectiim 
of  internal  revenue;  but  the  provision  in  question  is  merely  directory  t» 
the  proper  officer  of  the  treasury  department,  and  a  bond  may  be  re- 
quired or  waived  at  his  discretion.  It  is  intended  solely  for  the  seonri^ 
of  the  government,  and  constitutes  no  part  of  the  contract  of  the  sure- 
ties of  the  deputy  collector,  and  his  not  giving  a  bond  csa  in  no  wa/ 
affect  their  responsibility. 

VENDOR  AND  VENDEE. 

L  AflBiONinEVT  OF  NoTB  OrvRN  to  Securr  PuRCHASR-MomBT  OF  Lahb  carriss 
with  it  the  vendor's  lien  on  the  property;  and  it  makes  no  difference 
that  the  payor  is  under  the  disability  of  coverture  at  the  time  of  the  exe- 
ention  of  the  note.    Perry  v.  Soberis^  689. 
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S.  CorBBTUBB  IS  NOT  Bab  TO  SuTT  TO  Emvoboi  VxiiMni's  Lmr  on  nai 

estate.    Id. 

t,  CknmACT  mat  bb  Thbatkd  as  Bbsgindxd  whvn — Collsctiov  ov  Judo- 
MKNT  MAT  Bi  Enjoinid  WHEN.  —  Whcro  ft  Vendor  of  lands  executed 
to  his  vendee  a  bond  for  a  deed,  in  which  he  agreed  to  execute  a  deel 
to  his  vendee  in  sixty  days  from  the  date  thereof,  without  any  condi- 
tions, and  received  the  vendee's  note  for  the  remainder  of  the  purchase- 
money,  with  a  power  of  attorney  to  confess  judgment,  and  at  th» 
expiration  of  sixty  days  offered  to  make  a  deed,  if  the  vendee  would 
execute  a  mortgage  to  secure  the  unpaid  note,  which  the  vendee  refused 
to  do^  and  the  vendor,  not  having  complied  with  the  conditions  of  hi» 
bond,  afterwards  obtained  judgment  by  confession  on  the  note  in  a  for- 
eign county,  without  notice,  and  the  vendee  not  having  exercised  any 
right  of  ownership  over  the  land,  nor  by  any  subsequent  act  committed 
himself  to  a  performanoe  on  his  part,  it  was  held  that  the  vendee  had  a. 
right  to  treat  the  contract  as  rescinded,  and  to  enjoin  the  collection  of 
the  judgment.  The  vendee  had  a  right  to  insist  upon  the  contract  as  it 
was  made;  and  the  offer  to  make  a  deed  imposing  conditions  would  be  the- 
same  as  if  no  offer  of  a  deed  had  ever  been  made.    Cooper  v.  l^fter^  442. 

4  TAxn  ON  Lands  Mutually  Ezohanoxd  by  Wabbanty  Deeds,  which  the- 
parties  to  such  deeds  agree  shall  be  set  off  against  each  other,  are  a  part- 
of  the  consideration;  and  in  an  action  against  the  vendor  by  one  deriving: 
title  by  warranty  deed  from  the  vendee  to  recover  aoney  paid  by  the- 
plaintiff  to  remove  the  enoumbranoe  so  assumed  by  the  vendee,  parok 
evidence  of  the  agreement  conceming  the  taxes  is  admissible.  And  if, 
in  such  case,  it  be  considered  that  the  warranty  of  the  vendor  waa 
broken,  still  the  vendee  could  agree  upon  the  damages,  and,  upon  their 
payment,  the  breach  would  be  satisfied.    Bobiniua  v.  JAdar,  674. 

See  Atxobnby  and  CLDOrr,  10;  Spbooio  FSLiOBMAiroi. 

VENUE. 
See  OoftfOBATiONi^  82-84. 

YOUnfTARY  OONVEYAHGB& 

See  FbaUDULBNT  CONVBYANOBiL 

WABEH0U8E1CEN. 

See  iNTEEnLEADEB;  lUlLBOADiy  7. 

WATEEtOOUBSEa 

1.  Omo  RiTEB  n  Gbbat  Navigable  Highway  between  States^  and  Pub- 
lic HAVE  All  Rights  that  by  law  appertain  to  public  rivers,  as  against, 
the  riparian  owners;  but  there  is  no  "  shore  "  in  the  legal  sense  of  that 
term,  —  that  is,  a  margin  between  high  and  low  tide,  —  the  tide  to  whicb 
IS  common.  The  rights  of  the  public  are  only  upon  the  water;  the  banka 
belong  to  the  riparian  owner,  and  he  owns  an  absolute  fee  down  to  low* 
water  mark.     Bmnbridge  v.  SJterlock,  644. 

&  Right  to  Use  Ohio  Riveb  as  Highway  fob  Passage  is  Dibtinot  ntoia 
Right  to  Lano  for  the  purpose  of  receiving  and  discharging  freight  and 
passengers.  The  former  is  secured  to  the  pubUc;  the  latter  must  be  ex- 
-   ercised  with  reference  to  the  rights  of  the  riparian  owner.    Id, 
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Z,  RioiiT  TO  Land  upon  Banks  or  Ohio  River.  —  Bight  of  navigator  to  land 

along  the  6anka  of  such  streams  as  the  Ohio  River  is  confined  to  snch 
points  as  have  been  set  apart  for  or  nsed  as  public  landings,  except  in 
case  of  some  peril  or  emergency  of  navigation,  or  in  cases  of  danger  cr 
necessity,  when  a  landing  may  be  made  upon  the  bank  at  any  place  with- 
out the  consent  of  the  riparian  owner.     Id. 

4.  Right  to  Build  and  Maintain  Wharp  out  to  Point  in  Stream  where 
■  it  is  practicably  navigable,  or  even  beyond  that  point,  provided  it  does 
not  obstruct  navigation,  is  a  well-established  incident  to  riparian  owner- 
ship.   Jd, 

^.  Whart-boat  of  Riparian  Owner  Moored  to  his  Bank  is  Entttled  to 
Same  luiTDNrnES  from  trespass  or  obstruction  by  vessels  navigating  the 
river  as  the  land  itself.     Id. 

•6.  Right  to  Use  Reasonable  Water  Space  in  Front  op  Wharf  for  Pur- 
pose of  mooring  vessels  landing  thereat  is  an  incident  to  its  ownership. 
This  space,  when  not  actually  occupied  by  boats,  may  be  freely  traversed 
by  the  public  engaged  in  navigating  the  stream,  but  it  cannot  be  used  aa 
against  the  wharf  proprietor,  and  without  his  consent,  as  mooring-ground 
for  vessels.     Id. 

7.  Navigator  Who  Lawfully  Lands  at  Regular  Wharf  is  not  Justi- 
fied BY  Any  Puiu^io  Right  in  the  river  or  stream  in  so  mooring  his  boak 
that  its  side  and  stem  will  be  carried  against  or  lie  along  the  wharf  of 
an  adjoining  wharf -owner.    Id. 

See  JuRiSDicnoN;  Presoription;  Riparian  Rtohts. 

WILLS. 

1.  Foreign  Will — Admissibility  of  in  Evidence.  —  A  will  made  and  pro- 
bated in  a  foreign  state  according  to  the  laws  thereof,  and  duly  oertifled 
in  the  mode  required  by  the  Illinois  statute,  is  admissible  in  evidenoe  in 
the  latter  state,  though  proved  by  but  one  snbecribing  witoflas.  Oardmer 
V.  Lakes,  487. 

^  Advancement.  — In  Action  by  Certain  Heirs  of  a  deceased  testator 
against  others,  claiming  that  lands  conveyed  to  the  latter  were  in- 
tended as  an  advancement,  an  instruction  that  "the  purchase  of  land» 
and  the  payment  therefor  by  the  father,  and  the  causing  the  deed  to  bo 
made  to  a  child,  in  the  absence  of  all  proof  of  intention,  raises  a  pr^ 
sumption  that  it  was  intended  as  an  advancement, "  is  oorrsct.  Wooler^ 
V.  IFoo^,  629. 

t.  Advancement.  —  Whether  property  given  to  a  child  by  a  parent  shall  ba 
regarded  as  an  advancement  is  purely  a  question  of  the  parent's  inten- 
tion; but  in  the  absence  of  any  proof  of  the  intention,  the  fact  that  the 
father  voluntarily  conveys  real  estate,  or  causes  it  to  be  conveyed,  or 
transfers  personalty  to  a  child,  is  prima  fo/dt  evidenoe  of  an  adYanoe- 
ment,  and  not  a  gift.    Id. 

4.  Advancement— Parol  Evidence  to  DisprovR  Dbglabatiov. — Where 
a  parent,  before  his  death,  transfers  or  conveys  property  to  some  of  his 
children,  parol  evidence  is  adnussible  to  show  that  it  waa  not  intended 
as  an  advancement,  but  as  a  gift;  and  the  declarations  of  the  parent^ 
shortly  before  as  well  as  subsequent  to  the  transfer,  are  admissible  for 
that  purpose.    Id. 

4.  Pecuniary  Legacy  Given  to  Executor  is  General  Legacy,  and  Sub- 
ject TO  Abatement  with  other  general  legacies  upon  a  deficiency  of 
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•neti^  although  it  is  ezprened  to  be  ''in  ftdditioa  to  thaimal  oommia- 
dons  at  law,  and  as  a  full  compensation  for  any  extra  tronble  he  may 
have  in  executing  my  wilL"  CZc^loa  ▼.  ^Hn»  883. 
g.  Word  ''Lsoaot"  xm  SuBaaQiXKNT  Item,  of  Will  Ootxbs  All  ov  Sxtkbal 
BsQxrxsTS  IN  FoBHiB  Itxm,  where  a  testator  in  a  single  item  giyes  his 
wife  a  sam  of  money,  varioas  artides  of  personal  property,  and  a  life  estate 
in  certain  realty,  with  the  privilege  of  taking  a  som  of  money  in  lien  of 
tiielife  estate,  and  in  a  subsequent  item  dedaies  that  the  ''legacy  "given 
to  hiB  wife  was  in  lieu  of  dower.    Id. 

7.  GlNBRAL  LeOACT  GiVXN  TO  WiFB  DC  LDRT  OV  BOWXB  DOXS  VOT  AbATB 

upon  a  deficiency  of  assets.    The  wife  is  a  purchaser  in  such  a  case.   Id. 

8.  LXGACY  MAY  BE  ADEEMED  OB  DXST&OTXD,  IK  GlOROIA,  BY  DeUVKBT  OVXB 

or  Pbopertt  to  Leoatex  by  the  testator  during  his  lifetime,  and  if  so, 
it  does  not  pass  under  the  will,  and  cannot  be  abated  upon  a  deficiency 
of  assets,    /d 

9.  Ademption  or  Destruohon  of  Lxoact  bt  Dxlivxrt  ovxr  of  Propxrtt 

TO  Legatee  by  the  testator,  during  his  lifetime  is  a  question  of  tact  to 
be  decided  by  the  jury  under  the  evidence.    Id* 

10.  Delivert  over  of  Propxrtt  to  Lboatkx  bt  Txxtator  DURiito  his  Ldx- 

TiME,  IN  Order  to  Amount  to  Ademption  or  destruction  of  the  legacy, 
must  be  of  such  a  character  as  to  show  that  it  was  with  the  intent  of  the 
testator  to  then  part  irrevocably  with  his  dominion  and  ownership  of  the 
property.    Id. 

WITNESSES. 

1.  IxPXACHED  Witness  cannot  be  Supported  bt  Pxoof  ov  Statxmxntb 
made  by  him  before  the  trial,  which  correspond  with  his-testimony.  Stde 
V.  Vincent,  763. 

^  Where  Witness  is  Charobd  with  Design  to  Misbxfbxsxnt,  on  account 
of  his  changod  relation  to  the  parties  or  the  cause,  evidence  of  like  state- 
ments made  by  }iim  before  such  change  of  relation  may  be  admitted;  so 
if  the  attempt  ia  to  show  that  his  testimony  is  a  recent  fabrication,  or 
when  long  eilence  coneerning  an  injury  is  construed  against  the  injured 
party,  it  in  proper  to  show  that  the  witness  made  similar  statements  soon 

^     after  the  tranHaction  in  question.     Id. 

t.  It  is  Competent  for  Witness  Who  Obtains  his  Knowlxdox  of  Onx's 
Handwriting  by  having  seen  him  write  to  say  whether  another  paper, 
or  another  word,  or  name,  was  in  the  same  handwriting;  and  the  fact 
that  such  witness  had  seen  the  party  write  but  once  does  not  go  to  the 
eompeteucy  or  admissjibility  of  his  evidence,  but  only  to  the  weight 
which  shouhl  be  given  to  it  by  the  jury.     Cross  v.  People^  474. 

^  Witness  is  not  Bound  to  Give  Testimont  which  may  tend  to  show  him- 
self guilty  of  crime,  nor  to  disclose  a  single  link  in  the  chain  of  evidence 
which  M'ouM  convict  him.     Ford  v.  StaU,  658. 

6.  Witness  for  Defense,  in  Prosecution  fob  Bastardy,  cannot  bx  Com- 
PELLHi>  TO  Tkst:ft  whcthcr  he  has  ever  had  sexual  intercourse  with  the 
prosecuf I'K,  if  ho  objects  that  the  answer  might  tend  to  criminate  him; 
nor  can  \w.  he  oompellcd  to  answer  other  questions  tending  to  show  that 
his  claim  of  privih^^^'e  was  not  well  founded.     Id. 

6.  WiiEKK  Witness  has  Refused  to  Answer  Question  upon  Groxtnd  that 
bid  Hii^wtT  would  tend  to  criminate  himself,  defendant  may  show,  by 
otluM'  au'l  iiitl*  i)en<lfiit  evidence,  that  his  answer  would  not  or  could  not 
have  that  cfTect;  and  the  witness  will  then  be  compelled  to  testify.  Id. 
Am.  Dec.  you  XCV— 56 
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